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UNITED STATES DISTRICT COURT o
DISTRICT OF COLUMBIA

UNITED STZTES OF AMERICA, :

Plaintiff, g

: Criminal Case
V. ;
8 No. 74-~110

JOHN N. MITCHELL, et al., :

Defendants. s

MEMORANDUM OF AMERICAN CIVIL LIBERTIES UNION,
AMICUS CURIAE, IN SUPPORT OF JOINT MOTION OF
DEFENDANTS TO DISQUALIYY THIL HOWORABLE JOHN
J. SIRICA AND FOR AN EVIDENTIARY HEARING.

25t of Amicus Curiae

i oun Ciwil Libertioe Unilon ig & private,
non~partisan organization with over 250,000 members
throughout the country. Its purpose is to defend the
Bill of Rights. The Union has historically been

specificalily concernad with the construction and appli-

©

cation of the Fifth and Sixth Awendments which, taken
together, supply the constitutional bagsie for the guaran-
tee of a fair trial for anyone accused of crime. The
right of a defendant to have his case heard before an
impartial judge is an elementary ingredicnt of the con-

stitutional requirement of a failr trial. It 1s for that

reason that we subnit this memorandumn.
Argument

Hoving recad the Points and Authorities and Joint

A{fidavit filed by defendants in support of their Notion



to Disqualify, we file this memorandum to.support de-
fendants' rights to an evidentiary hearing on their

motion. If they prove the assertions upon which theilr

5

motion is grouvnded we beliceve the. motion to disqualify

should be granted.

The disqualification provisiong of 18 uU.S.C.,

sectioneg 144 and 455 are manda
i

"a personal bias or prejudice . . . in favor of any

tory upon a judge who has

adverse party," "a substantial interest," has "been of
counsel" or "has been a material witness" in connection
with any proceeéing before him. The statutes rest upon
a fundamental p£inciple of procedural due process fre-

quently applied, by the Supreme Court: "No man is per-

|
mitted to try ceses where he has an interest in the out-

come." In re Murchison, 349 U.8. 133, 136 (1955). The

L

stringency of this rule "may sometimes bhav trial by
]
judges who have no actual bias and who would do their

very best to weigh the scales of justice equally between

contending péarties. But to perform its high function
; ‘
in the best way 'justice must satisfy the appearance of

Justice.' Qffutt v. United States, 348 U.s. 11." Tty

at 136. Sec also Commonwealth Coatings Cormoration v.
i ot Gy ¥ ik ol e il

ualty Comwany, 393 U,S. 145, 148 (196&)

Continental ¢

("any tribunal permitted by law to Lry casges or contro-
]

versies not only must be unbiased, but also must avoid

the appeﬂrance{of bias"); cf. Tumay v. Ohio, 273 U.S. 510
|
(1927) . §
The mandatory provisions of the disqualification
statutes have ﬁeen freguently recognized by lower federal

courts, v, Eﬁiiﬁﬁmgﬁﬂﬁﬁﬂ/ 249 .24 737, 741




(5th Cir. 1957), cert. denied, 356 U.S. 919 (1958),
the statute was construed to require disqualification
if a judge has "a prior knowledge of the facts or prior
interest in an issue arising out of them." Similarly,

in United States v. Vasiliclk, 160 ¥.2d 631, 632 (3rd

Cir. 1947), it was held that a district judge who was
a district attorney when a criminal defendant was tried
and convicted in his Jjurisdiction should have disguali-
fied himself from a motion to vacate the sentence. The
Court of Appeals polinted out that "[i]ln reaching this
conclusion we desire to make it abundantly, clear that
we entertain no doubt of the fairness or impartiality of
the District Judge." Id. at 632. See also United
States v. Maher, 88 F.Supp. 1007 (D. Maine 18G0) (former
United Stetes Attowrney wust disqualify himself as ‘judge
in any case arising during his tenure as United States
Attornay) .

If the allegalions put forward by defendants as
the basis for their motion are proved, we helieve the
motion should be granted. Tarticularly where the subject
matter of the prosccution involves allegad unlawiful conduct
by high-ranking government offiicials in the course of
their duties, the judiciary should ewercise meticulous
care to assurc that the integrity of the judicial process

ig itself not brought into question.
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