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Three former government officials brought suit
challenging authority of independent counsel
appointed under provisions of Ethics in Government
Act to issue subpoenas compelling their testimony
before grand jury. The United States District Court
for the District of Columbia, 665 F.Supp. 56, Aubrey
E. Robinson, Jr., Chief Judge, held the former
officials in contempt for failing to answer the
subpoenas, and they appealed. The Court of
Appeals, Silberman, Circuit Judge, held that: (1)
independent counsel appointed under Ethics in
Government Act is a "principal official," not an
"inferior official," and must be appointed with advice
and consent of Senate under Constitution’s
appointments clause; (2) even if independent counsel
is an "inferior official," Act would violate President’s
constitutional duty to ensure that the laws are
faithfully executed; (3) the Act, viewed as a whole,
so deeply invades President’s executive prerogatives
and responsibilities and so jeopardizes individual
liberty as to be unconstitutional; and (4) Act
unconstitutionally invests the "Special Court," an
Article III court, with non- Article III powers.
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Reversed.

Even if independent counsel appointed under
provisions of Ethics and Government Act is an
"inferior officer," and not a "principal officer" who
must be appointed with advice and consent of Senate
under Constitution’s appointments clause, Act would
violate President’s duty to "take Care that the Laws
be faithfully executed" by providing for independent
counsel’s appointment by "Special Court" rather than
the President. 28 U.S.C.A. § §
49, 591- 598;
U.S.C.A. Const. Art. 2, § 3.

Ruth Bader Ginsburg, Circuit Judge, filed a
dissenting opinion.
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FN43. Although it does not appear that most
decisions of the Special Court are directly
reviewable by the Supreme Court or any
other court, we assume that because section
596(a)(3) authorizes the independent
counsel to bring a civil action, an appeal to
the Supreme Court would lie.
This scheme is analytically indistinguishable from
one whereby the Attorney General could remove the
independent counsel only by petitioning the Special
Court for a termination order which the Special Court
could grant or not following its own independent
investigation of the facts and the law. The only
difference between such a hypothetical statute and
the Act is the timing of the Special Court’s "review,"
but the Special Court’s power to appoint an interim
independent counsel while it reviews a dismissal
renders the matter of timing inconsequential. See 28
U.S.C. § 593. Hence, we think it likely that any
order by the Attomey General to an independent
counsel, even if backed by a threat of removal, *503
**205 would be ineffectual, unless the independent
counsel believed the Special Court would itself agree
with the order. The result of this "double key"
system is therefore that the Attorney General is
powerless to remove the independent counsel unless
he can win the consent of the Special Court. We
have then almost a precise analogy to Myers, where,
under the statute declared unconstitutional, the
President could not remove the postmaster without
the concurrence of the Senate.

The "good cause" limitation on removal, coupled
with the Act’s extraordinary judicial review
provisions and the power of the Special Court to
appoint an interim independent counsel and to
reinstate a fired independent counsel compromise the
President’s ability to oversee the execution of the law.
Not content with eliminating the President’s implicit
power to direct or influence the independent counsel,
Congress went even further to render the President
impotent to affect the independent counsel’s behavior.
From the moment an independent counsel is
appointed, the Act, which guarantees the independent
counsel "independent authority" to carry out her
duties, 28 U.S.C. § 594(a), ensures that the Attorney
General cannot influence any aspect of her
performance, including the scope and duration of the
investigation, the standards to be applied in making a
decision to prosecute or not, the direction of the
investigation when competing executive concerns are

implicated, or, on a more mundane, but nevertheless
important level, details about staffing and budgetary
matters.
The independent counsel is free to ignore
Department of Justice policy if it is "not possible" to
follow it, and that judgment is for her alone to make.
28 U.S.C. § 594(~). The consequence of this
scheme, (described in more detailin Part IV), is that
targets of an independent counsel may be subjected
to investigations and prosecutions governed by rules
different from those that apply to the investigation of
any other citizen and therefore it strikes at the very
heart of the unitary executive doctrine, which has as a
primary purpose the "unitary and uniform
administration of the laws." MFers, 272 U.S. at 135,
47 S.Ct. at31.
As we further discuss in Part V, important decisions
about the scope of the investigation and the very
identity of the targets are made not by the Attorney
General, but by the Special Court. The absence of
Executive Branch supervisory authority is perhaps
most troubling when an investigation veers toward
matters affecting international relations and the
independent counsel adopts positions at odds with the
remainder of the Executive Branch. For example, in
another investigation under the Ethics in Government
Act that has previously been before this court, the
independent counsel attempted to subpoena the
Canadian Ambassador in the face of strenuous
opposition by the Department of State on this delicate
diplomatic question. See United States v. Deaver,
No. 87-096 (D.D.C. June 22, 1987) [Available on
WESTLAW, 1987 WL 13365]. And in oral
argument before this court regarding still another
independent counsel investigation, we were advised
that in the event of a dispute between the independent
counsel and the President over foreign policy and its
implications for a prosecution, the independent
counsel would ’in principle’ prevail over the
President.

In sum, Congress has created an Executive Branch
office to perform a core presidential function and as
far as we can determine precluded the President from
exercising any influence over the performance of that
office even when its performance might interfere
with a range of other Executive Branch
responsibilities, including those national security
duties directly and solemnly entrusted to the
President for the protection of all Americans.
Co
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see how such an eventuality can, no matter what
structural techniques are employed, be other than a
national nightmare.
The Framers were not oblivious to the concerns that
gave rise to this legislation. By providing Congress
with the impeachment power, and declining to extend
the President’s pardon power to cases of
impeachment, the Constitution grants to Congress the
power, if needed because of criminal behavior, to
discipline the President and all of his appointees.
The impeachment clause and the limitation on the
President’s pardon power not only demonstrate that
the Framers did not ignore the problem of
wrongdoing in high places; these provisions further
suggest that the balance between the need for official
accountability for criminal acts and the prerogative of
the President to oversee the execution of the laws was
struck in the Constitution itself. Although the power
to impeach has been used only sparingly, it has been
explicitly directed against two Presidents. More
importantly, however, it hangs over the Executive
Branch as a brooding omnipresence, otten forcing
Presidents to take action that they might wish to
avoid. After President Nixon caused one special
prosecutor to be discharged the resulting uproar--and
the explicit threats of impeachment--compelled him
almost at once to acquiesce in the appointment of
another, who was given full authority to pursue
criminal charges against the President himself.
As did the Supreme Court inMyers, 272 U.S. at 16467, 175, 47 S.Ct. at 41-42, 45, we note that the
legislation before us was passed in the midst of a
period when one political party tended to control the
Presidency and the other enjoyed dominance in the
Legislative Branch. It is of course conceivable,
without in the slightest degree impugning
congressional motives, that this long-standing
political division has subtlycontributed to the
inevitable tension between the political branches and
thus perhaps played a role in the perceived need for
this legislation.
Ironically, however, the
impeachment power is a good deal more credible
threat when Congress is controlled by one party and
the Presidency by the other. Certainly history bears
out that observation. That means the Act may well
have been passed at a time in American history when
its need, even assuming the validity of its defenders’
positions, was least.
The dissent ostensibly does not accept the
independent counsel’s necessity argument. Dissent
at 528 n. 28. Our colleague suggests rather that
since the Watergate abuses amounted to an effort by
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the President to alter the balance of power between
the Presidency on the one hand and Congress and the
Judiciary on the other, Congress is entitled to
respond. The dissent does not explain in what
manner these abuses "threatened the balance among
the three branches of government," Dissent at 527,
but, in any event, we would have thought the
denouement of the Watergate affair hardly suggests
the triumph of the Presidency over the other two
branches. Furthermore, to say, as does the dissent,
that the Act is constitutional since "no man can be a
prosecutor or judge in his own case" and the Act
merely "maintain[s] the executive’s proper-- and
properly circumscribed--constitutional role," id. at
527, is either to accept the necessity argument or to
assume the conclusion in this case.
Even were we persuaded that the legislation’s
"necessity" were great, however, we could not
approve such a fundamental revision to our
constitutional scheme. Congress itself seems to have
been implicitly aware that the Act was designed to
correct what it thought was a constitutional defect.
*507 **209 The Senate Committee Report, cited by
the independent counsel herself, suggests exactly
that: "The Committee believes that the dangers of
conflict were not unique to Watergate, but rather are
inherent in our system of government." S.REP. NO.
496, 97th Cong., 2d Sess. 4 (1982), U.S.Code Cong.
& Admin.News 1982, pp. 3537, 3540 (emphasis
added). Inherent indeed! The conflict of interest,
such as it is, is found in the Constitution itself.
~ That is of course what we mean when we
refer to the inherent qualities of our governmental
structure. And " ’the fact that a given law or
procedure is efficient, convenient, and useful in
facilitating functions of government, standing alone,
will not save it if it is contrary to the Constitution.
Convenience and efficiency are not the primary
objectives--or the hallmarks--of democratic
government....’ " Bowsher v. Synar, 106 S.Ct. at
3193-94 (quoting Chadha, 462 U.S. at 944, 103 S.Ct.
at 2780). The Supreme Court has not hesitated to
hold laws or executive actions unconstitutional on
separation of powers grounds, even when the actions
taken or laws passed were in response to pressing
national crises. See, e.g., Bowsher, 106 S.Ct. 3181;
Dmngstown Sheet & Tube Co. v. Sawver, 343 U.S.
579, 72 S.Ct. 863, 96 L.Ed. 1153 (1952). Inthe end,
the necessity argument falls because it is radically
inconsistent with decisions taken at the beginning of
our nation. As the Court said in INS v. Chadha, 462
U.S. at 959, 103 S.Ct. at 2788 (citation omitted):
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claimed is tree here--a statute siphons off from one
branch but does not transfer to another. We have
difficulty understanding why that principle, even if
correct, would apply to this case, since, as we show,
many of the Executive Branch functions have been
quite explicitly transferred to the Special Court--a
part of the Judicial Branch. But, in any event, we
think the dissent overreads Schor. There the Court
upheld a statutory scheme whereby a litigant before
an independent adjudicatory agency, the Commodity
Futures Trading Commission ("CFTC"), could bring
a state common law counterclaim in a reparation
proceeding pursuant to the Commodity Exchange
Act. Prior opinions regarded adjudication of state
common law claims as more obviously implicating
Article III jurisdiction than did the adjudication of
"public rights" claims. See Northern Pipeline Constr.
Co. v. Marathon Pipe Line Co., 458 U.S. 50, 67-70,
102 S.Ct. 2858, 2869-71, 73 L.Ed.2d 598 (11982).
The Court in Schor allowed what perhaps had been
thought to be exclusively Article III cases to be tried
in thefirst instance before the administrative agency
at the option of both parties. The judiciary, however,
did not thereby give up any real power or
prerogative; CFTC orders may only be enforced by a
federal district court, where they are subject to a nondeferential standard of review (which is another way
of describing supervision). That is why the Court
thought the magnitude of any intrusion on the
Judicial Branch "de minirnis. " Schor, 106 S.Ct. at
3260. In sharp contrast, the Ethics in Government
Act’s purpose and effect are to deprive the President
of any supervisory role over the independent counsel.

Finally, we are told by the independent counsel and
supporting amici that only a small fraction of the
President’s authority is taken from him by the Act.
We have had, however, and indeed now have, a
considerable number of these independent counsel
employing what appear to be sizeable staffs. We are
not at all confident therefore that we could measure,
if we thought it decisive, just how much presidential
authority in terms of the number of investigations,
actual or potential, is at stake in this case. We think
the question irrelevant, however, because the
independent counsel’s argument ignores the primary
purpose of the Constitution’s deliberate separation of
powers.
It is not the quantity of cases or
investigations withdrawn from executive supervision
that is important, for a qualitatively significant
encroachment upon the executive’s control over even
a single case may have a drastic impact on the
individual involved. The constitutional doctrines
implicated by this case do not concern merely
questions of governmental organization and structure,
but rather involve checks and balances that were
designed "to protect the people from the improvident
exercise of power." Chahda, 462 U.S. at 957, 103
S.Ct. at 2787. Separation of powers was considered
by the Framers to be an "essential precaution in favor
of liberty." THE FEDERALIST No. 47 at 323 (J.
Madison) (J. Cooke ed. 1961). "The Framers
recognized that, in the long term, structural
protections against abuse of power were critical to
preserving liberty." Bowsher, 106 S.Ct. at 3191. That
theme is repeated in Schor, where the Court, focusing
on Article III, recognized that an independent
We think Young v. United States ex rel. Vuitton et
Fils S.A., --- U.S. ----, 107 S.Ct. 2124, 95 L.Ed.2d judiciary serves both institutional and personal
interests, but the latter is the more important. SchorL
740 (1987)--upon which, paradoxically, the
independent counsel relies--is more revealing as to
106 S.Ct. at 3256. Personal interests were not
infringed by the statute upheld there because not a
how the Supreme Court treats a significant threat to a
branch’s power. As we have discussed, see supra pp.
single litigant was obliged to have his common law
claim adjudicated by the CFTC--the scheme was
495-96, the Court there concluded that judicial
purely voluntary. One of appellant’s counsel well
authority to initiate contempt proceedings was an
expressed the essence of this concept: "If you look
inherent judicial prerogative, else "the judicial power
from the top down, as opposed to the bottom up, the
of the United States would be a mere mockery." Id_~.
chief defense of the statute of the independent
107 S.Ct. at 2131. If denying the judiciary’s
counsel is it is only a little bit of executive power that
authority to initiate *509 *’211 prosecutions for out
is being taken away. If you look from the bottom
of court contempts would make a mockery of judicial
up, from the accused person up .... all that accused
power, it surely can also be said that to deprive the
person’s protection that he was getting through three
President of all the Act does makes executive power
separate branches is taken away...."
a mere mockery.~

FN49. Otherwise Vuitton would stand for
only a self-serving principle of "judiciary
uber alles."

That very independence from presidential and
Justice Department supervision and guidance that
Congress deliberately fashioned for independent
counsel has troubling consequences for those who
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find themselves the target of the independent
counsel’s attention. A person occupying this
statutory office has, it seems to us, unique incentives
to seek an indictment._J__F_N_~ Our concern is based
on the self-evident proposition that the whole raison
d’etre of the independent counsel is not to administer
the criminal law across a wide population, but rather
to focus on one individual or group of individuals
targeted at the inception of the office. In effect, an
entire self-sufficient government agency is created
from scratch to investigate and perhaps prosecute a
single individual. The need to justify even the
expense of an office dedicated solely to one goal
must generate a reluctance to decide against
indictment or to conclude the investigation absent
near certainty that no indictment is possible or that no
further leads remain. "510 *’212 And inevitably,
the success of the office itself, in the public’s eyes, at
least, must turn to some extent upon whether
indictment and conviction are obtained. The
independent counsel is thus "subject to formidable
public--and perhaps self-imposed--pressure to indict
in the one case he was appointed to pursue." ~

FN50. We do not refer primarily to
economic incentives--the independent
counsel and her staff remain on the
government’s payroll only so long as an
investigation or prosecution is in progress.
Most persons who occupy that office full
time would, as is true with other senior
government appointees, suffer a diminution
in income. But cf. Tumey v. Ohio, 273 U.S.
510, 524, 47 S.Ct. 437, 441, 71 L.Ed. 749
~ ("[I]n analogous cases it is very clear
that the slightest pecuniary interest of any
officer, judicial or quasi-judicial, in the
resolving of the subject matter which he was
to decide, rendered the decision voidable."
(citing Bonham’s Case, 8 Coke, 118a)).
FN51. Provision for Special Prosecutor."
Hearings Before the Subcomm. on Criminal
Justice of the House Comm. on the
Judiciary, 94th Cong., 2d Sess. 30 (1976)
(prepared statement of Hon. Edward H.
Levi, Attorney General).
We do not impugn the motives of this or any
other independent counsel by describing the
peculiar incentives to prosecute and the
absence of countervailing constraints. We
note, however, that the Constitution was not
written by men who believed that the

security of society would be well guarded by
trust in the integrity of public officials. Our
own life-long tenure was surely motivated
by a fear of weak judges who would decide
cases with an eye toward those who could
otherwise remove them.
These incentives to prosecute might be thought also
to affect a special prosecutor appointed by the
Attorney General or the President. But, under the
Act the independent counsel enjoys statutory
immunity from supervision by anyone else in the
Executive Branch and thus, unlike a special
prosecutor appointed by the Attorney General and
subject to his potential supervision, is free to ignore
considerations normally included within the rubric of
prosecutorial discretion and which may in a particular
~~traint. We have already
mentioned powerful executive policy concerns, such
as the foreign relations of the United States, that quite
legitimately could influence the executive not to seek
an indictment in a given case. More fundamental,
perhaps, the independent counsel has no need to view
a particular case in relation to similar cases, past or
future. Wise exercise of prosecutorial discretion is
dependent in part upon a~are
participants in the ongoing process of enforcing the
law and who are able to take a longer view of an
individual case. Yet the independent counsel is cut
off from the accumulated lore and wisdom of career
Department of Justice officers, who are in a unique
position to evaluate "[s]uch factors as the strength of
the case, the prosecution’s general deterrence value,
the Government’s enforcement priorities, and the
case’s relationship to the Government’s overall
enforcement plan." Wavte, 470 U.S. at 607, 105
S.Ct. at 1530. These factors will often counsel
against prosecution; a case that seems strong and
important when viewed in isolation may look weak
or trivial when measured against past cases or in
relation to broader considerations of sound
deployment of prosecutorial resources. [FN52]
FN52. It is of course possible that a given
defendant might claim that he would be
tactically advantaged if prosecuted by an
independent counsel rather than by the
Justice Department. That eventuality
merely emphasizes the Act’s uneven
application of the law and it surely does not
undermine appellants’ claim.
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An independent counsel is not required to follow
Department of Justice policies, and so, on her own
and unsupervised, decides matters as sensitive as
what level of confidence in the prosecutor’s mind
regarding the target’s guilt is sufficient before an
indictment may properly be sought. Lawrence
Walsh, the independent counsel in the Iran/Contra
investigation, for example, has suggested that if he
finds probable cause to believe that a crime has been
committed, he has a duty to prosecute.~
Probable cause is that low standard of confidence
thought sufficient to support the issuance of a search
warrant or an arrest warrant.
The standard
governing United States Attorneys’ prosecutorial
determinations, on the other hand, is much higher--it
is the policy of the Department of Justice that as a
matter of "fundamental fairness" an indictment
should not be sought unless the prosecutor believes
that an unbiased jury would convict, a standard
which provides far greater protection than probable
cause against the possibility that the target of an
investigation will be unnecessarily subjected to a
lengthy and expensive ordeal. U.S. Attorneys’
Manual § 9-27.220 (June 15, 1984). Perhaps a less
stringent standard may be justified in particular
circumstances, "511 *’213 but it is inconsistent with
the doctrine of a unitary executive that under the
independent counsel statute the target of an
investigation may be exposed to less protection than
if investigated by a United States Attorney, while the
President and the Attorney General or for that matter
any other politically accountable officials are
powerless to affect the independent counsel’s choice
of the standard for prosecution. [FN54] The
President "may properly supervise and guide [his
officers’] construction of the statutes under which
they act in order to secure that unitary and uniform
execution of the laws which Article II of the
Constitution evidently contemplated in vesting
general executive power in the President alone."
Myers, 272 U.S. at 135, 47 S.Ct. at 31 (emphasis
added).~

FN53. L. Walsh, Remarks at the Prayer
Breakfast of the American Bar Association
(August 9, 1987) (Exhibit No. 10 to Brief of
Appellants).
FN54. As we have held, the Attorney
General independently granted Mr. Walsh
authority to conduct the Iran-Contra
investigation and, therefore, presumably
retained the power, by modifying the

regulation, to control such matters, ht re
Sealed Case, 829 F.2d 50 (D.C.Cir.1987),
cert. denied, --- U.S. ----, 108 S.Ct. 753, 98
L.Ed.2d 765 (1988). We refer to Mr.
Walsh’s "probable cause" standard because
it affirms our view of the incentives and
disincentives that affect an independent
counsel. In the present case there can be no
question that the Attomey General lacks
authority to influence the independent
counsel’s prosecutorial determination.
FN55. The dissent claims that the Framers
did not anticipate a "centralized federal
prosecutorial corps," Dissent at 526 n. 22,
thus suggesting that they were unconcerned
with the "problem of uneven application [of
the law]" we refer to here. But bureaucratic
form is not determinative; it matters not that
the early United States Attorneys were
within or without a particular department.
What is important is that, from the very
beginning, they were appointed by the
President with the advice and consent of the
Senate, and were removable by the
President. See 1 Stat. 92 (1789). This gave
the President the means to give direction to,
and control, these officers, see The
Confiscation Cases, 74 U.S. (7 Wall.) 455
(1868), and thus to achieve a "steady
administration of the laws," which certainly
was contemplated by the Framers. See
THE FEDERALIST NO. 70, at 471 (A.
Hamilton) (J. Cooke ed. 1961).

We therefore conclude that the Act viewed as a
whole, taking into account its appointment, removal,
and supervisory provisions, so deeply invades the
President’s executive prerogatives and responsibilities
and so jeopardizes individual liberty as to be
unconstitutional.
go

[8] The last basis upon which the Act is challenged
is that it invests an Article III court with non-Article
III powers. The constitutional principle of
separation of powers may be violated in either of two
ways. "One branch may interfere impermissibly with
the other’s performance of its constitutionally
assigned function. Or, the principle is alternatively
violated when one branch assumes a function that
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Senate panel investigating the current White House
fund-raising scandal.
The controversy came to light last year because of the
reforms of Watergate, including requirements that
campaigns and political parties regularly submit lists of
their contributors to the Federal Election Commission.
But the scandal also concerns the abuse of loopholes
created by those reforms, including the parties’ power to
raise and spend nearly unlimited amounts of "soft
money."
Largely driven by the revelations of Watergate,
lawmakers in the 1970s passed a series of "good
government" bills designed to repair the political
process and rejuvenate public confidence in their elected
officials. But holes in the new laws, and the lengthy
investigations the reforms sometimes spawned, also
deepened voter cynicism.
The clamor for new ethics codes and political
fund-raising regulations didn’t start with reports of
misused campaign funds by the Nixon White House and
reelection committee. Concerns about the rising cost of
running for office and a handful of unrelated
congressional scandals also increased the pressure for
reform. Richard Nixon himself signed a major campaign
finance bill into law just months before the botched
burglary that doomed his presidency.
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The following is a look at seven reforms that emerged
from a series of laws amending the Federal Election
Campaign Act of 1971 and from the Ethics in
Government Act of 1978:
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Reform: The House and
Senate adopted codes of
conduct in 1977 that
limited the franking
privileges that allow
members to send mail to
constituents at taxpayers’
expense, eliminated
office "slush funds" and
imposed restrictions on
outside income, including
honoraria for speeches to
interest groups. The rules
also imposed limits on
lobbying by former
members of Congress and
former Capitol Hill staff
members.

Impact: The
congressional rules
became law under the
1978 ethics act, which
expanded the scope of
the restrictions to include
high-ranking officials in
the executive and
judiciary branches.
Lawmakers could not
agree on criminal
sanctions for violations,
so the act imposed civil
penalties instead. In
1989, the House gave
itself a pay-raise in
exchange for a complete
ban on income from
honoraria. The Senate
followed suit in 1991.

Reform: The
congressional ethics rules
that passed into law in
1978 required senators,
representatives and some
close relatives to file
annual reports detailing
their income and
investments. The law also
required congressional
candidates and high-level
officials in the executive
and judiciary branches to
disclose their personal
finances.

Impact: Reporters now
routinely scour the
financial disclosure
forms of government
officials in search of
possible conflicts of
interest. However, the
forms do not require
officials to disclose the
exact amounts of their
income and holdings -just broad ranges that
can disguise the real
values.

Reform: Congress
passed a special
prosecutor provision in

Impact: Congressional
critics have complained
about the scope of the
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the 1978 ethics law in
part to respond to the
Nixon-ordered firing of
Watergate prosecutor
Archibald Cox. U.S.
attorneys general had
long had the power to
appoint outside counsel
to investigate and
prosecute illegal activity
by top executive branch
officials, as happened in
Watergate. The 1978 law
authorized the attorney
general to seek a
court-appointed counsel
while limiting the
circumstances under
which a special
prosecutor could be
removed. The law also
gave the House and
Senate Judiciary
committees some power
to seek a special
prosecutor -- later called
an independent counsel.

special prosecutor law
and the length and cost
of some of the 17
investigations it has
spawned. The
Iran-Contra probe, for
instance, lasted seven
years and cost almost
$50 million. Supporters
say it is the only credible
way for the executive
branch to handle
allegations of high-level
wrong-doing. The
independent counsel law
survived a 1988
Supreme Court challenge
and has been
re-authorized three times
-- most recently in 1994,
after an 18-month lapse.

Reform: The 1974
campaign finance law
limited individual
contributions to
candidates for federal
office to $1,000 for each
primary, election and
runof£ Contributions
from political action
committees (PACs) were
limited to $5,000.

Impact: Critics say
these limits are too high.
Reformers warn that
special interest money
still flows into
campaigns, and that the
law does nothing to
control the parties’ nearly
unrestricted "soft
money" accounts or
growing independent
expenditures -- money
spent by unions and
other interest groups to
help a candidate without
coordinating with his or
her campaign. Others say
the 1974 limits are too
low, especially since the
amounts have not been
adjusted to account for
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inflation. Candidates
complain they now must
spend much of their time
seeking contributions to
keep up with increasing
campaign costs.

Reform: Under the 1974
election law, candidates,
political parties and
others who spend money
in elections were required
to file periodic campaign
finance reports with the
Federal Election
Commission. Campaigns
had to list expenditures
and any contributor who
gave $100 or more,
including the donor’s
address, occupation and
place of business.

Impact: The 1974
legislation expanded
disclosure requirements
first signed into law by
President Nixon in early
1972. To decrease the
accounting burden on
campaigns, Congress
amended the law again
in 1979, raising the
threshold for identifying
contributors from $100
to $200. Under the
original law, candidates
filed their fund-raising
reports with the House
clerk, the secretary of the
Senate or the General
Accounting Office. The
1974 law created the
FEC as a central
depository.

Reform: Public
Impact: By enabling
financing for presidential more candidates to run,
campaigns was intended this reform has also
to level the playing field extended the campaign
for candidates while
season, often increasing
eliminating the need for fund-raising pressures on
major party nominees to the candidates. And
seek political
major party nominees
contributions during the still spend much of their
general election.
time raising campaign
cash for their parties.
Presidential candidates
began receiving federal
funds for their campaigns During the primaries,
under a system outlined candidates routinely
in the 1971 campaign
violate state-by-state
finance law and expanded spending caps mandated
in 1974. Third-party and by the matching-fund
independent candidates law. Candidates
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could collect taxpayer
dollars if they received
more than 5 percent of
the vote in the general
election. Qualified
candidates in the
primaries and caucuses
could collect matching
funds for contributions of
$250 or less. Political
parties also got federal
subsidies to help pay for
their national nominating
conventions.

complain the spending
ceilings, which are based
on each state’s
voting-age populations,
are too low, especially in
small but important
states such as Iowa and
New Hampshire. Money
for all the candidates
comes from a voluntary
check-off on federal tax
forms, but low public
participation means the
fund sometimes runs
low. Meanwhile,
third-party and
independent candidates
complain the system
unfairly favors the two
major parties. In 1996,
the major party
nominees each received
$62 million from federal
taxpayers, while
third-party candidate
Ross Perot received half
that, based on his
showing in the 1992
race.

Reform: The 1974
election law tried to
restrict independent
expenditures on behalf of
candidates to $1,000. The
law also sought to limit
the amounts individuals
could spend on their own
campaigns -- $25,000 in
House races, $35,000 in
Senate races and $50,000
in presidential contests.

Impact: The Supreme
Court overturned most of
these limits in a 1976
decision, Buckley v.
Valeo. The court
accepted the $50,000
spending cap for
presidential candidates,
if they agree to accept
taxpayer subsidies for
their campaigns.
Otherwise, the court said
campaign spending was
a form of protected free
speech. The decision has
hampered efforts to
further modify the
campaign finance
system, and some

04/01/2003 6:39 AM

http://www.washingtonpo st.com/wp-sr...ional/longterm/watergate/legacy.htm

WashingtonPost.com: Watergate Reforms

members of Congress
are pressing for a
constitutional
amendment that would
overturn the Buckley
precedent.
Back to the Top
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Nixon was the first partisan Republican President in 34 years, but also the first in 130 years not to control
the Congress when first elected.
Nixon’s election was not a fluke in an unbroken line of Democratic victories, but the beachhead of a swing
toward Republican control of the Executive Branch, as well as growing control of the Congress.
Our only major political scandals have occurred each and every time a second term President is faced with
a hostile Congress.

Page 2 of 3

washingtonpost.com: Congress Over the Past Century

Congress Over the Past Cent.
Th~ ~tic Partj~ controlted the House and Senate for rood of th4~ pa~ ce~tttt~r~ b~ t~ Re~bli~ ~pt~d ~d ~ ~th ch~b~ in t~

l~s. ~e ~t e~¢t~ so!aced the ~P~ ~M. A!t~ wom~ and m~t,i~ ~in ~d~s~t~ in Co~, the N~ l~tio~
a~d to thor
250

House

IO0

Senate

60
50
40

1 (! ~) 0 0 1 I 2 2 1 1 1 0 1 1 1 2 1 l 1 I 2 l 1 1 I~ 0 0 2 1 l 2 :l 2 2 4 7 9 9 9 13 14 1,1

11 1 1 1 1 0 0 0 0 0 0 0 1 ! 1 0 0 ~ 1

http://www.washingtonpost.corn/wp-srv/nation/daily/graphics/congress_l 11604.html

11/17/2004

Judges of the United States Courts

Page 1 of 1

This is G o o g I e’s cache of http://air.fjc.gov/servlet/tGetlnfo?jid=2189 as retrieved on Apr 3, 2005 23:04:52
GMT.
G o o g I e’s cache is the snapshot that we took of the page as we crawled the web.
The page may have changed since that time. Click here for the current page without highlighting.
This cached page may reference images which are no longer available. Click here for the cached text only.
To link to or bookmark this page, use the following url: http..//vr~a.google, corn/search?
q=cache : VwwROZGo9N4J : air. fjc. gov/servlet/tGetInfo%3Fj id%3D2189+%22Laurence+Silberman%22&hl=en&start=l
Google is not affiliated with the authors of this page nor responsible for its content.

These terms only appear in links pointing to this page: laurence silberman

Silberman, Laurence Hirsch
Born 1935 in York, PA
Federal Judicial Service:
U. S. Court of Appeals for District of Columbia Circuit
Nominated by Ronald Reagan on September 11, 1985, to a new seat created by 98 Stat. 333;
Confirmed by the Senate on October 25, 1985, and received commission on October 28, 1985.
Assumed senior status on November 1, 2000.

Education:
Dartmouth College, A.B., 1957
Harvard Law School, LL.B., 1961
Professional Career:
U.S. Army Private, 1957-1958
Private practice, Honolulu, Hawaii, 1961-1967
Lecturer, University of Hawaii Law School, 1962-1963
Attorney, Appellate Division, National Labor Relations Board, Washington, DC, 1967-1969
Solicitor of Labor, U.S. Department of Labor, Washington, DC, 1969-1970
U.S. undersecretary of labor, Washington, DC, 1970-1973
Private practice, Washington, DC, 1973-1974, 1978-1979. 1983-1985
Deputy attorney general of the United States, 1974-1975
Ambassador to Yugoslavia, 1975-1977
President’s special envoy on ILO Affairs, 1976
Senior fellow, American Enterprise Institute, 1977-1978
Visiting fellow, American Enterprise Institute, 1978-1985
Executive vice president of strategic planning, Legal and Government Affairs, Crocker National
Bank, San Francisco, California, 1979-1983
Adjunct professor of law, Georgetown Law Center, 1987-present

Race or Ethnicity: White
Gender: Male
Manuscript sources
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The partisan "mastermind" in charge ofBush’s intel
probe
Whenever there’s a vast right-wing conspiracy, Judge Laurence Silberman ~
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Feb. 10, 2004 I Judge Laurence Silberman, George Bush’s nominee to co
the commission investigating U.S. intelligence on Iraq, knows quite a bit abo~
murky intersection between facts and ideology. The senior judge on the U.S.
Appeals in Washington has been near the febrile center of the largest political
scandals of the past two decades, from the rumored "October surprise" of 198
the Iran-contra trials to the character assassination of Anita Hill and the impe;
of President Clinton. Whenever right-wing conspiracies swing into action, Sil
is there.
A veteran of the Richard Nixon and Ronald Reagan administrations who is cl
Vice President Dick Cheney, Silberman has a reputation as a fierce ideologue
doesn’t let his judicial responsibilities get in the way of his Republican activis
David Brock, the repentant former right-wing journalist and Silberman prot~
describes his former mentor as "an extreme partisan" who seems to relish "th~
political wars." Kevin Phillips~ the former Nixon staffer who authored the rec
Bush Dynasty," said on NPR on Monday, "In the past, Silberman has been m,
involved with coverups in the Middle East than with any attempts to unravel
Ralph Neas, president of the liberal advocacy group People for the American
calls him "the most partisan and most political federal judge in the country" a
his appointment is "stunning and disgraceful."
Silberman’s panel, which is supposed to investigate U.S. intelligence on Iraq,
North Korea, Libya and Afghanistan, won’t report its findings until March 20
long after the presidential election. Silberman will be balanced on it by other
moderate or more independent figures, including co-chair Charles Robb, a fol
Democratic senator and Virginia governor; Republican Sen. John McCain; ar
Patricia Wald, Silberman’s colleague on D.C. Circuit Court, a woman he is sa
hate.
Yet Silberman’s place at the head of the commission has already raised doubt
its credibility, given that Silberman has often behaved as if his paramount rol.
federal judge is to protect Republicans, persecute Democrats and slander any~
disagrees.
"My guess is that he’s on there for protection," says Neas.
"To protect the president at all costs and to do what he’s
done in the past with respect to protecting Republican
presidents from scrutiny. I think he envisions himself as a
mastermind behind many right-wing initiatives, whether
it’s helping guide Clarence Thomas through the
confirmation hearings or helping guide David Brock
through all the anti-Clinton initiatives. °’

Besides his commitment to Republican power, Silberman
is known for his temper. Several years ago, he told colleague Abner Mikva, "
were 10 years younger, I’d be tempted to punch you in the nose."
Customer Service
About Salon
Advertise in Salon
Investor Relations

"He’s very volatile," says Brock, whose 2002 book, "Blinded by the Right," v
mea culpa for his career as a conservative operative. "He has certainly made
comments about many journalists and about his colleagues on the bench. Tho
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comments were intemperate."
Of course, given his own admitted transgressions, Brock himself might not b~
considered a reliable source. Still, as a report on Silberman from the Alliance
Justice, a liberal group working "to promote a fair and independent judiciary,
out, Silberman has never sought to disprove or deny any of Brock’s charges tl
worked behind the scenes to bring down Republican foes like Hill and Clinto
Similarly, the report says, "None of Silberman’s friends and allies -- those in I
position to refute Brock’s charges and with an interest in doing so -- have yet
challenged a single claim he made."
Silberman’s sojourn in the world of political scandal began during the run-up
1980 presidential election when, as a member of Ronald Reagan’s campaign ~,
along with Robert C. McFarlane, a former staff member of the Senate Armed
Services Committee, and Richard V. Allen, Reagan’s chief foreign policy
representative, met with a man claiming to be an Iranian government emissar.
Iranian offered to delay the release of the 52 American hostages being held in
until after the election -- thus contributing to Carter’s defeat -- in exchange fo:
A controversy continues to rage over whether the Reagan team made a bargai
the Iranians, as alleged by Gary Sick, a former National Security Council ai&
Ford, Carter and Reagan administrations who now teaches at Columbia Uniw
Yet no one denies that the meeting Silberman was at took place, and althougl:
Silberman has said the Iranian’s offer was immediately rejected, none of the tl
Reagan operatives ever told the Carter administration what had happened. M~
Allen and Silberman have all since insisted that they don’t know the name of
Iranian man they met with.
After working for Reagan’s election, Silberman was rewarded with an appoin
the D.C. Court of Appeals, the second most powerful court in the country. At
Iran-contra scandal, he was part of a three-judge panel that voted 2-tool to re~
Oliver North’s felony conviction. Voting with him was David Sentelle, a prot,
Jesse Helms who according to Brock named his daughter "Reagan" after the 1
who put him on the bench.
In his book "Firewall: The Iran-Contra Conspiracy and Cover-Up," Iran-cont~
special prosecutor Lawrence Walsh, a Republican who served as deputy attor
general during the Dwight Eisenhower administration, described Silberman a
"aggressively hostile" during oral arguments. Walsh wrote that he regretted n,
moving to disqualify him.
The year after he ruled North innocent, Silberman joined in the right-wing ca~
to defame Anita Hill, who had accused Clarence Thomas, George H.W. Bush
nominee to the Supreme Court, of sexual harassment. It was during the attack
that the Silbermans took Brock under their wing.
Brock met Silberman through his wife, Ricky Silberman, who had worked un
Thomas at the Equal Opportunity Employment Commission and served as a s
for a story Brock wrote about Thomas’ confirmation hearings.
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In 1992, after Thomas had been confirmed, Brock began researching "The R~
Hill," a savage assault on Hill’s character that Brock later apologized for. La~
Silberman was a source for the book, feeding Brock gossip. "Judge Silberma
speculated that Hill was a lesbian, ’acting out,’" Brock wrote in "Blinded by tt
Right." "Besides, Silberman confided, Thomas would never have asked Hill
date: Did I know she had bad breath?"
I~ Next page I Silberman encouraqed Brock to publish the article t
eventually led to Clinton’s impeachment
1,2

Photograph: AP Photo/Manuel Balce Ceneta

Salon Search About Salon Table Talk Advertise in Salon Investor Relations

News & Politics I ~ I Tech & Business I Arts & Entertainment
Indie film I Books I Life I Sex I Comics I Audio I ~
Letters I Columnists I Salon Gear

Reproduction of material from any Salon pages without written permission is strictly prohibited
Copyright 2005 Salon.corn
Salon, 22 4th Street, 16th Floor, San Francisco, CA 94103
Telephone 415 645-9200 I Fax 415 645-9204
E-mail I Salon.corn Privacy Policy I Terms of Service

http://64.233.161.104/search?q=cache:FHm8whItsTgJ:www.salon.com/news/feature/2004/0... 4/8/2005

People For the American Way - Laurence Silberman: the Right Man or the Right’s Man?

Page 1 of 5

This is G o o g I e’s cache ofht~p:llwww.pfaw.org_/pfawlgeneralldefault.aspx?oid=13902 as retrieved on Apr
2, 2005 12:23:37 GMT.
G o o g I e’s cache is the snapshot that we took of the page as we crawled the web.
The page may have changed since that time. Click here for the current page_ without highlighting.
This cached page may reference images which are no longer available. Click here for the cached text only.
To link to or bookmark this page, use the following url: ~tt~:/lwww.google. comlsearch?
q=cache:kUHlqSItpAsJ:www.pfaw.org/pfaw/~eneral/default . aspx%3 Foid% 3D13902 + %22Laurence+Silberman%
22&hl=en&star t=2
Google is not affiliated with the authors of this page nor responsible for its content.

These search terms have been highlighted: laurence silberman

PROS RELEASE
For Immediate Release: 2/13/2004

Contact: Tarek Rizk or Nathan Richter
People For the American Way
email: media@pfaw.org
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Laurence Silberman" the Right Man or the Right’s
Man?
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Is retired federal judge Laurence Silberman the right person to co-chair the
Iraq intelligence commission? Those who know him--including onetime Nixon
aide and respected author Kevin Phillips, former independent counsel and
Eisenhower deputy attorney general Lawrence Walsh, and reformed right-wing
hit man David Brock--raise serious concerns about Silberman’s past activities,
his temperament, his judgement and his unyielding commitment to right-wing
orthodoxy. After reviewing this criticism, along with Silberman’s own
statements, it becomes clear that Silberman is ill suited for a role on the
intelligence commission.
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"October Surprise"
Both Phillips and Walsh allege that Silberman was involved in the Reagan
campaign’s purported efforts to delay the release of American hostages in Iran
until after the 1980 presidential elections.
In a commentary on National Public Radio, Phillips notes:
"Silberman has been more involved with cover-ups in the
Middle East than with any attempts to unravel them [including]
the October surprise episode in 1980 in which the Republicans
were later accused of colluding with the revolutionary
government of Iran to keep 52 American hostages confined in
Iran so that they could not be freed by the Jimmy Carter
administration in time to influence the 1980 presidential
election .... [I]n 1980 as part of that year’s Republican campaign,
he attended at least one of the October surprise meetings
where an Iranian representative discussed what Iran would
want in exchange for keeping the hostages."
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Walsh’s book, Firewall." The Iran-Contra Conspiracy and Cover-Up, provides a
similar account:
"...Silberman had been on the fringe of the negotiations to avoid
the possibility of an ’October surprise’--the pre-election release
of the U.S. embassy staff held captive by Iranian radicals. He
and Robert McFarlane had represented Reagan in at least one
meeting with a person who claimed to have influence with
Iranians who might affect the timing of the release of the
hostages. Among some career officers in the State Department,
he was jokingly referred to as ’our ambassador to Khomeini.’"

Equal Justice?
Silberman’s strikingly different views on independent counsel investigations of
the executive branch suggest that Silberman has two standards of justice: one
for his friends and ideological soul mates and another for those perceived as
his enemies.
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In 1987, while independent counsel Alexia Morrison investigated the Reagan
administration, the U.S. Court of Appeals for the D.C. Circuit ruled that the
independent counsel statute was unconstitutional. According to Silberman, a
Reagan appointee, who penned the decision:
"[The office of independent counsel] so deeply invades the
president’s executive prerogatives and responsibilities [for law
enforcement] and so jeopardizes individual liberty as to be
unconstitutional .... A statute that vests the appointment of an
officer who prosecutes the criminal law in some branch other
than the executive...obstructs the president’s ability to execute
the law. [And creating a prosecutor free of the usual restraints]
has troubling consequences for those who find themselves the
target of the independent counsel."
In a 7-1 decision, the Supreme Court reversed the ruling written by Silberman,
holding that the independent counsel law was constitutional, with only Justice
Scalia dissenting.
However, in 1998, when independent counsel Kenneth Starr investigated the
Clinton administration, Silberman’s take on the independent counsel was
decidedly different. Gone were worries about "the president’s ability to execute
the law." Instead, in a case concerning whether Secret Service agents could
be forced to testify about private conversations involving the President,
Silberman went further than any of his colleagues in arguing for deference to
the independent counsel. In the ruling, the court of appeals rejected the
arguments of the Treasury and Justice departments that a "protective function
privilege" should be recognized with respect to Secret Service agents who
guard the President. Silberman not only agreed with that ruling, but also
argued that "no one" in the federal government, including the Treasury and
Justice departments, should be permitted even to appear in court and disagree
with the independent counsel on the issue. Although Silberman claimed that
this result was compelled by the Supreme Court’s ruling upholding the
independent counsel law, not a single one of his colleagues agreed with his
opinion. Silberman went even further, claiming that "the President’s agents
literally and figuratively ’declare[d] war’ on the Independent Counsel". Noting
that the independent counsel "represents the United States," Silberman went
on to ask, "Can it be said that the President of the United States has declared
war on the United States?"
$ilberman and Oliver North
Walsh, the independent counsel who investigated the Reagan administration’s
involvement in the Iran-Contra affair, found that his staff could not get a fair
hearing from Silberman. According to Walsh, when the counsel’s office tried to
make the case against Iran-Contra conspirator Lt. Col. Oliver North in one
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argument, Silberman cut them off at every turn:
"Silberman’s bias had been so intrusive that it had almost
prevented [Gerard Lynch, who represented the independent
counsel’s office] from presenting a coherent argument .... [R]
arely had [Lynch] reached the fourth sentence in any answer
before Silberman interrupted him--not seeking clarification but
simply badgering him to make some concession. At times, the
judge’s sole purpose seemed to have been diversion and
obstruction....[Silberman’s interrogation] had been an
overbearing effort to coerce a concession if not just to block a
fair statement of our position. His performance had been ugly."
Walsh even considered reporting Silberman for judicial misconduct. Ultimately,
North’s conviction was overturned by the court on procedural grounds in a 2-1
decision, with Silberman in the majority.
A Question of Temperament
Walsh notes Silberman’s badgering, ugly, obstructionist performance during
Oliver North’s appeal. His sarcastic display was hardly an isolated instance.
Supreme Court Justice Ruth Bader Ginsberg, who once served with Silberman
on the D.C. Circuit Court of Appeals, reportedly referred to some of the judge’s
opinions as "disrespectful." During a particularly animated debate, Silberman
warned another of his colleagues, Judge Abner Mikva, "If you were 10 years
younger, I’d be tempted to punch you in the nose."
Of particular concern is Silberman’s treatment of yet another colleague from
the D.C Circuit, Judge Patricia Wald. According to David Brock--former rightwing hit man and columnist for the American Spectator--Silberman "hated
[Wald] with a passion." In The Real Anita Hill, Brock portrayed Judge Wald as
a conspirator in the campaign against Clarence Thomas, a frivolous allegation.
In Blinded by the Right, Brock’s 2002 mea-culpa memoir, he indicates that "it
had been none other than Judge Silberman who gave me the false information
on his colleague Pat Wald." As it turns out, President Bush has nominated
both Silberman and Wald for the intelligence commission. How can Wald and
her colleagues on the commission expect fair and respectful treatment from
Silberman given his record?
David Brock’s Surrogate Father
During the early years of the Clinton administration, Brock wrote stories-which he now disavows--accusing Anita Hill of lying in her testimony against
Supreme Court Justice Clarence Thomas. Brock also wrote smear pieces
concerning rumors of President Bill Clinton’s alleged sexual improprieties,
including the now infamous "Troopergate" scandal. According to Brock, who
has since cut his ties with the Right, Silberman and his wife Ricky were his
"surrogate parents" during this period and played "an absolutely key role" in
what he wrote.
In Blinded by the Right, Brock notes that the Silbermans provided grist for the
Anita Hill rumor mill even as he was serving as a judge on the Court of
Appeals:
"If Republican aides were eager to abet my savaging [Anita]
Hill, so were Thomas’s closest friends [including] D.C. Circuit
Court Judge Laurence Silberman [and] his wife, Ricky ....
[Judge] Silberman speculated that Hill was a lesbian, ’acting
out.’ Besides, Silberman confided, Thomas would have never
asked Hill for a date: Did I know she had bad breath?"

Such groundless speculation eventually served as part of backbone for Brock’s
1993 book, The Real Anita Hill.
Brock also indicates Ricky Silberman viewed investigations of the Clintons as
payback for the Clarence Thomas hearings:
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"[I]t was actually Ricky Silberman’s idea to approach Ken Starr
to file that friend-of-the-court brief in the Paula Jones case. And
Ricky knew the Jones case was simply payback for the Anita
Hill affair. She thought, wouldn’t it be delicious that Clinton
would now be accused of sexual improprieties in the same way
that Clarence Thomas had been?"

And, according to Brock, Silberman pressed him to write a controversial piece
on Troopergate:
"Though he was a sitting judge who would rule on matters to
which the Clinton administration was a party, Larry [Silberman]
strongly urged me to go forward .... The trooper story would be
much bigger than the Anita Hill book, he predicted. Clinton
would be ’devastated’.... [T]he judge told me he felt sure that if
the same story had been written about Ronald Reagan, it would
have toppled him from office. Clinton, he surmised, might be
toppled as well."
Refusing Recusal
Why didn’t Silberman recuse himself in 1998 when he was part of a threejudge panel settling disputes between Ken Starr and the Clinton
administration? After all, he was a friend of Starr’s and had served with him on
the D.C. Circuit Court. Meanwhile, his wife, Ricky, hired Starr to write an
amicus brief for her organization in the Paula Jones suit against Clinton. And,
as Brock notes, Silberman frequently crossed the line from impartial jurist to
unabashed partisan as he devised strategies to attack Hill and Clinton: "Larry
would often preface his advice to me with the wry demurrer that judges
shouldn’t get involved in politics--’That would be improper,’ he’d say--and
then forge ahead anyway." Such involvement in political activities would be in
violation of judicial ethics.
Incredibly, in spite of his intense political involvement, Silberman has sharply
criticized other judges for much less political activities. For example, in 1991,
he responded with indignation to a piece by federal Appeals Court Judge Jon
Newman of Boston, which urged President George H.W. Bush to withdraw the
Clarence Thomas nomination. Silberman said, "1 do not see how it could
possibly be suggested that Judge Newman’s dramatic entry into the intense
political controversy was appropriate conduct for a federal judge." In another
instance, after Judge A. Leon Higginbottham Jr. wrote an open letter to the
newly-confirmed Justice Thomas, Silberman said:
"The letter’s patronizing tone, telling a new justice how to vote,
was surely in shockingly bad taste, but its political cast - it could
have served nicely as an election campaign speech - breached
any conceivable standard of judicial ethics."

Not that this has prevented Silberman from criticizing the Supreme Court when
it suits him. In a November 2002 speech, Silberman, by this point a senior
judge on the Court of Appeals, sharply criticized Supreme Court decisions on
abortion, religion, and gay rights, declaring,
"1 do not think it even can be seriously argued that any of these
lines of decision had a shadow of true constitutional
justification .... How does the court get away with it? It maintains
its legitimacy so long as its activist opinions coincide with the
views of a broad national consensus of elite opinion."

Clearly Silberman understands judicial ethics. However, he apparently doesn’t
believe that they apply to him.
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Federalist Society Connection
For additional insights into Silberman’s political philosophy, one need look no
further than his involvement with the Federalist Society, the right-wing group
that screens President Bush’s judicial nominees. Silberman is a member and a
frequent guest speaker at Society events. At an April 2002 event, Silberman
advised Bush judicial nominees to avoid questions posed to them regarding
their ideology or controversial issues. In fact, he took credit for stealthily
guiding Justice Scalia through the confirmation process by avoiding such
issues. Can a man who urges secrecy to protect his ideological compatriots be
expected to uncover secrets as co-chair of the intelligence commission?
Wrong Man for the Job
His hyper-partisan activities, belligerent temperament and questionable ethics
make Laurence Silberman the wrong choice to help lead the U.S. intelligence
commission. Given that the American people are relying on the commission to
answer troubling questions about issues as large as war and peace, President
Bush should replace Silberman with someone worthy of the nation’s trust.
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Geoff Shepard
From:
Sent:
To:

Geoff Shepard
Monday, September 03, 2007 8:52 AM
gannon07@gmail.com
Geoff Shepard

Cc:
Subject: Opinion Journal Article: Hoover’s Institution

Your friend Geoff Shepard thought you might be interested in this article from OpinionJournal and
forwarded it to you.

FBI FILES
Hoover’s Institution
Anecdotes from the FBI crypt--and lessons on how to win the war.
BY LAURENCE H. $ILBERMAN
I recently completed a rewarding year as co-chairman of President Bush’s commission on
intelligence, and I propose to discuss our recommendations regarding the FBI in light of my own
unique experience with J. Edgar Hoover.
Our commission recommended that the FBI be reconstructed--to create a separate national
security service within the bureau that would combine counterintelligence, counterterrorism and
foreign intelligence. We did so because we concluded that the tasks of agents performing these
three functions were sufficiently different from traditional work that different training, incentives
and career paths should be developed. Some in the bureau appeared to initially resist. They
suggested that a separate national security service might induce those FBI personnel in that
separate service to engage in questionable behavior. I found this concern especially ironic in light
of past history and my own experience.
I became deputy attorney general in early 1974, after the "Saturday night massacre." Having seen
printed rumors of the "secret and confidential files" of J. Edgar Hoover (who had died in 1972), I
asked Clarence Kelly, the very straight and honorable director of the bureau, whether they existed.
He assured me that they did not. If they ever did they must have been destroyed.
I was shocked then, when on Jan. 19, 1975, as acting attorney general, I read a front page story in
the Washington Post confirming the existence of the files. The story pointed out that the files
contained embarrassing material collected on congressmen. When I confronted Kelly, he was
initially mystified. He then realized the Post must be referring to files in his outer office, in plain
sight, which he had inherited but never examined. Sure enough, they were the notorious secret
and confidential files of J. Edgar Hoover.
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The House 3udiciary Committee demanded I testify about those files, so I was obliged to read
them. Accompanied by only one FBI official, I read virtually all these files in three weekends. It was
the single worst experience of my long governmental service. Hoover had indeed tasked his agents
with reporting privately to him any bits of dirt on figures such as Martin Luther King, or their
families. Hoover sometimes used that information for subtle blackmail to ensure his and the
bureau’s power.
I intend to take to my grave nasty bits of information on various political figures--some still active.
As bad as the dirt collection business was, perhaps even worse was the evidence that he had
allowed--even offered--the bureau to be used by presidents for nakedly political purposes. I have
always thought that the most heinous act in which a democratic government can engage is to use
its law enforcement machinery for political ends.
We attempted, without going into specifics, to explain to the : : :
committee the nature of Hoover’s secret files. I intend now to
be more specific because I see no reason why such matters
should not be public. Indeed, from my subsequent vantage
point as ambassador to Yugoslavia, I was rather surprised that
the Church Committee, which had access to the files, largely
ignored the FBI’s misdeeds and concentrated instead on rather
less objectionable CIA activities.
We told the committee that the bureau had sought, at the
direction of a political figure, to gather unfavorable information
on his opponent during an election campaign. Rep. Herman
Badillo of New York pressed me to admit that it was an
investigation of Allard Lowenstein, an antiwar candidate
running against Rep. John Rooney, the powerful chairman of an
appropriations panel with jurisdiction over the FBI. I repeatedly
denied that and finally said it involved the presidential
campaign of 1964. Shortly thereafter, Don Edwards, the
chairman, terminated the hearing. But reporters dug out more
facts.
Only a few weeks before the 1964 election, a powerful presidential assistant, Walter Jenkins, was
arrested in a men’s room in Washington. Evidently, the president was concerned that Barry
Goldwater would use that against him in the election. Another assistant, Bill Moyers, was tasked to
direct Hoover to do an investigation of Goldwater’s staff to find similar evidence of homosexual
activity. Mr. Moyers’ memo to the FBI was in one of the files.
When the press reported this, I received a call in my office from Mr. Moyers. Several of my
assistants were with me. He was outraged; he claimed that this was another example of the
Bureau salting its files with phony CIA memos. I was taken aback. I offered to conduct an
investigation, which if his contention was correct, would lead me to publicly exonerate him. There
was a pause on the line and then he said, "I was very young. How will I explain this to my
children?" And then he rang off. I thought to myself that a number of the Watergate figures, some
of whom the department was prosecuting, were very young, too.
Other presidents, according to those files, misused the bureau, although never Truman and
Eisenhower. But Johnson clearly was the most demanding. This discovery was particularly painful
for me. Although I was a life-long Republican, I had not only voted for LBJ, I had signed an ad
supporting him, which got me ejected from the Hawaii Young Republicans.
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In 1968 the FBI, at the president’s direction, actually surveilled Spiro Agnew, the Republican vicepresidential candidate. To be sure, as subsequent events revealed, Agnew might well have been
under surveillance when, as governor of Maryland, he was taking bribes; but in 1968 it was for the
purpose of determining whether he was in contact with South Vietnamese leaders. It was not for
law-enforcement purposes. Incidentally, the FBI never determined that he was in contact with the
South Vietnamese.
It was not only Republicans that Johnson targeted with the FBI. He must have been obsessed with
the Kennedy political threat because he used the bureau to determine whether officials in his
administration were too close to Robert Kennedy after Kennedy left the administration. Ironically,
one of his White House assistants, whom he inherited from JFK and was a particular subject of this
sort of surveillance, is now married to LBJ’s biographer. I refer to Richard Goodwin, the husband of
Doris Kearns Goodwin.
Some of Johnson’s suspicions of the Kennedys were rather amusing. He became convinced that the
Washington Star was secretly owned by the Kennedy family and that is why he received less
favorable coverage from the Star than from the Post. He insisted that Hoover unearth those
connections. Hoover plaintively tried to explain that the Star was owned by the Kauffmann family
and that they were Republicans.
But surely the most bizarre episode that I discovered (and can reveal) involves the investigation
and trial of Bobby Baker, who had been LBJ’s top Senate aide. To say that the president was
apprehensive about this episode would be a dramatic understatement. The investigation and trial
took place when Bobby Kennedy was attorney general and Jack Miller the assistant attorney
general for the Criminal Division. During the investigation of Baker’s Senate activities, Miller asked
the FBI to wire a potential witness. To his astonishment Hoover responded with the ridiculous
assertion that it would be improper.
Of course, Hoover promptly reported this to LBJ as he had many activities of the Kennedy Justice
Department. However, Miller was not to be deterred. With Kennedy’s approval he called a special
assistant to Treasury Secretary Henry Fowler to gain help from Treasury agents. The assistant
arranged the help and Baker was convicted. Much later, toward the end of the Johnson
administration, Hoover discovered Miller’s end-around and duly reported it to LBJ, who, furious,
demanded that Fowler fire the assistant. Fowler refused. That assistant was Robert Jordan, my
Harvard Law School classmate, subsequently general counsel of the Army and later my partner at
Steptoe & Johnson.

Hoover’s shenanigans may well be the genesis of Watergate. I noted in the files that he had an
early private meeting with the new President Nixon. I surmised that he must have let Nixon know
something of what he had done for prior presidents; it would have been too dangerous not to. I
further suspect that Nixon, whose ethical standards were quite relative, would have concluded he
should have the same services that were available to his predecessors. But he didn’t trust Hoover
totally, so he set up his own political intelligence gathering network outside the FBI--the plumbers.
During Watergate, Nixon would occasionally mutter that prior presidents were culpable of secret
political intelligence investigations. He even suggested that the Justice Department should
substantiate that claim. We ignored him, but I am sure he would have seized on the Post’s
revelations of the secret files--if they had appeared earlier.
The notion that the FBI’s purity would be endangered if its counterterrorism and counterintelligence
operations were a more integrated part of the intelligence community seems laughable. If the FBI
were to be corrupt, as it surely was under Hoover, no organizational structure would solve that
problem. And if it is honorable, as it surely is under Bob Mueller (and has been for many years),
then a separate national security service with a close relationship with the new director of national
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intelligence promises only benefits to the country’s security.
Former Director Louis Freeh initiated the practice of taking new FBI recruits through the Holocaust
Museum to show what can happen when the law enforcement apparatus of a country becomes
corrupted. I have always thought that sort of extreme example was a bit farfetched for our
country, but there is an episode closer to home. I think it would be appropriate to introduce all new
recruits to the nature of the secret and confidential files of J. Edgar Hoover. And in that connection
this country--and the bureau--would be well served if his name were removed from the bureau’s
building. It is as if the Defense Department were named for Aaron Burr. Liberals and conservatives
should unite to support legislation to accomplish this repudiation of a very sad chapter in American
history. Mr. Silberman was co-chairman of President Bush’s Commission on Intelligence
Capabilities. This is adapted from a speech he delivered recently to the First Circuit Judicial
Conference.
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