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. Key Watergate Dates

. Jaworski Letter to Judge Sirica of December 27, 1973, confirming ex
parte meeting with four prosecutors on December 14,

. Lacovara Memorandum to Jaworski of January 21, 1974, urging
separate ex parte meeting with Sirica to gain his concurrence in the
grand jury sending a report to the House Judiciary Committee.

. Jaworski Memo to Confidential Watergate File of February 12, 1974,
detailing ex parte meeting with Sirica of the day before.

. Wilson Letter to Sirica of March 12, 1974, asking about private
meetings with WSPF prosecutors.

. Ruth Memorandum to Jaworski of February 19, 1974, discussing
timing of the indictment, with handwritten response from Jaworski
noting “Judge Sirica expects it".

. Jaworski Memo to Confidential Watergate File about Events of March 1,
1974, detailing his ex parte meetings with Sirica that preceded and
followed the hearing where the indictment was announced.

. Lacovara Memo to Jaworski, “"Criminal Responsibility for Joining
Ongoing Conspiracy,” January 7, 1974, confirming WSPF’s belief that
Nixon had ordered Hunt’'s blackmail demands be met.

. Draft Jaworski Memo to Ruth of January 21, 1974, criticizing WSPF
prosecutors as believing that “the President must be reached at all
cost.”

. Rient Memo to Ben-Veniste of February 6, 1974, detailing some
sixteen material discrepancies between Dean’s Senate testimony and
what was on the White House tapes, which was prepared following
Jaworski’s public assertion that they knew of no reason to question
Dean’s veracity.

. Watergate Final Decisions Memo of February 20, 1974, containing
extensive discussions and dissent regarding Jaworski’s decision to omit
Bittman from the indictment.




L. Lacovara memo to Jaworski, “Status of Charles Colson in Watergate
Case”, February 22, 1974, detailing reasons why he, Ruth and
Kreindler opposed naming Colson in the indictment.

M. Denny Handwritten Notes of October 10, 1973, noting that Glanzer
and Campbell statement that Dean had indicated to them that “H was
clean and E’s involvement was restrained.”

N. Watergate-Related Appeals to DC Circuit, showing that all criminal
appeals from Judge Sirica were heard sua sponte en banc, but none
from Judge Gesell.



Appendix A
Key Watergate Dates

1971:
February: White House Taping System is installed.

October: Dean is assigned responsibility for developing campaign
intelligence plan for Committee to Re-elect the President (CRP). He soon
recruits Liddy for its design and implementation.

December 8: Liddy leaves the WH staff to become CRP general counsel, with
added responsibility for the campaign intelligence plan.

1972. :
January 27: Liddy presents his plan in Attorney General John Mitchell's
office. Dean and Jeb Magruder are also present. The $1 million plan
includes proposals for "mugging, bugging, kidnapping and prostitution".

February 4: Liddy presents his scaled-down plan in Mitchell's office, again
with Dean and Magruder present. Proposals for mugging, kidnapping and
prostitution are omitted, but the $500,000 plan includes specific targets for

bugging.
March 1: Mitchell resigns as Attorney General to become head of CRP.

March: Charles Colson calls Magruder to urge proceeding with Liddy’s
intelligence plan. He later claims that he knew nothing of its specifics.

May 28: The first illegal entry into Democratic National Committee (DNC)
offices at Watergate office building. Photographs are taken and wiretaps are
planted on phones of Larry O'Brien and Spencer Oliver.

June 17: The second illegal entry into DNC offices, supposedly to repair the
tap on O'Brien's phone. McCord, CRP's head of security, and four Cubans
are arrested on site. Liddy and Hunt are arrested some weeks thereafter.

June 19: Dean meets with Liddy in the morning and learns that it is his
operation that has gone bad. Dean also meets with Mitchell, Magruder, and
others in Mitchell's apartment that evening to begin orchestrating the cover-

up.

June 20: The first recorded Nixon/Haldeman conversation following
Watergate arrests. Haldeman notes say, “Watergate”, but a portion of their
conversation is lost (182 Minute Gap).




June 23: In meeting with Haldeman, Nixon agrees to Dean’s
recommendation that the WH direct the CIA to ask the FBI to limit their
investigation (This conversation is later termed the "smoking gun").

July 1: Mitchell resigns as head of CRP, supposedly to tend to his difficult
spouse, Martha.

September 15: The grand jury indicts seven original Watergate burglars,
including Liddy, Hunt and McCord.

November 7: Nixon is re-elected to a second term, beating George
McGovern by a 61% majority, the second largest margin in U.S. history.

December:
--Edward Bennett Williams meets privately with Sirica to handle problems
caused by efforts of Washington Post reporters to interview Watergate
grand jurors.
--Reporter Clark Mollenhoff has series of meetings with Sirica, urging an
aggressive role in presiding over the break-in trial. He then writes a
column predicting such conduct and praising Sirica for it.

1973:

January 30: Liddy and McCord are convicted on all counts in the Watergate
burglary trial. Hunt and the Cubans had already pleaded guilty. Judge
Sirica is frustrated that he has not uncovered the truth. He calls for a
Senate investigation and demands his list of people be called before the
grand jury.

February 7: The Senate establishes a Select Committee on Presidential
Campaign Activities (Ervin Committee).

March 17: Sam Dash, majority counsel, meets privately with Sirica and
urges maximum sentencing with possible a reduction conditioned on the
defendants’ cooperation with the Ervin Committee.

March 21:

e 10:00 am: 1973 Dean’s “cancer on the Presidency” meeting with
Nixon.
e 10:00 pm: LaRue makes final payment to Hunt's lawyer

March 22: Nixon/Mitchell meeting where Nixon announces determination to
require all staff to appear before Ervin Committee without claim of executive
privilege (“"Stonewall” quote).




March 23:
--Dean goes to Camp David to prepare his promised Dean Report.
--Sirica releases the McCord letter alleging a cover-up and imposes
provisional sentences of up to 35 years on the convicted Watergate
burglars.

March 28: Dean is recalled from Camp David when he admits he is unable
to produce the promised Report. He then retains Charles Shaffer as his
criminal defense counsel.

April 17: At a news conference, Nixon announces “major new
developments” in the Watergate case and states that WH staff members will
appear voluntarily before the Ervin Committee, under oath and without claim
of executive privilege.

April 22: Dean vacates his WH office over the weekend, boxing up many
counsel files for later negotiation with career prosecutors in an attempt to
obtain personal immunity.

April 30: Nixon announces the resignations of Haldeman, Ehrlichman, Dean
and Attorney General Kleindienst. He nominates Elliott Richardson as
Attorney General and gives him the discretion to appoint a special
supervising prosecutor,

May 25: Richardson appoints Archibald Cox as Watergate Special
Prosecutor. Staff soon grows to almost a hundred positions.

June 25: Dean begins testimony before the Ervin Committee, saying Nixon
knew of the cover-up as early as September 15, 1972. Essentially, he
accuses Nixon, Haldeman, and Ehrlichman of knowing participation in the
cover-up.

July 16: Alex Butterfield reveals the existence of the White House Taping
System.

October 19: Dean pleads guilty to a single felony count, with sentencing
postponed indefinitely.

October 20: Special Prosecutor Cox is fired in what becomes known as the
Saturday Night Massacre.

November 5: Leon Jaworski is sworn in as Special Prosecutor.




November 21: WH discloses the existence of the 182 minute gap.

December 14: Jaworski and three members of his staff meet privately with
Judges Sirica and Gesell.

Late December: WSPF prosecutors establish that the final payment to
Hunt’s lawyer was made on the evening of March 21, 1973.

1974:

January 21: WSPF memorandum urges a private meeting with Sirica to alert
him to their intended grand jury report, to be sent to the House Judiciary
Committee.

February 11: Sirica meets privately with Jaworski to urge quick action on
the Watergate cover-up indictments. Jaworski uses the occasion to discuss
their intended grand jury report.

March 1: The grand jury indicts seven people for the Watergate cover-up
(Mitchell, Haldeman, Ehrlichman, Colson, Mardian, Strachan, and Parkinson),
along with eighteen unindicted co-conspirators (including Nixon).

Separately, the grand jury asks Sirica to forward its Report (known as the
“Road Map”) to the House Judiciary Committee. Later that day, Sirica
assigns himself as trial judge for the cover-up case.

March 19: Judge Sirica turns seventy and is required to step down as Chief
Judge, thereby losing his ability to assign cases to specific judges (including
himself).

April 28: Mitchell and Stans are acquitted on all charges in the Vesco trial in
New York City.

May 9: The opening of the House Judiciary Committee impeachment
hearings.

June 7: The DC Circuit denies a writ of mandamus to remove Sirica as judge
in cover-up trial in a one line unsigned order, without opportunity for a
hearing.

July 24: The Supreme Court rules (8-0) that 64 subpoenaed tapes must be
turned over to Judge Sirica for review. Eight hours later, the WH announces
its intent to comply.

July 27-29: The House Judiciary Committee approves three resolutions
recommending the full House impeach President Nixon.




August 2: Sirica sentences Dean to a prison term of 1-4 years for his role in
the cover-up. Dean’s sentence to begin on September 3™, the scheduled
date for the first day of the cover-up trial.

August 5: The WH releases transcripts of the remaining tapes, including
three Nixon/Haldeman conversations of June 23, 1972 (the “smoking gun”).

August 8: In an evening speech to the nation, Nixon announces his intent to
resign the following day.

August 9: Nixon’s resignation becomes effective at noon. Vice President
Gerald Ford is sworn in as President.

September 8: Ford grants full, unconditional pardon to Nixon.

October 1: The cover-up trial begins, having been postponed for one month
at the urging of the DC Circuit.

1975:

January 1: The cover-up trial concludes with guilty verdicts on all counts for
Mitchell, Haldeman and Ehrlichman.

January 8: On his own motion, Sirica reduces sentences of Dean and
Magruder to time served, thereby freeing them completely after only several
months of confinement.

February 21: Sirica sentences Mitchell, Haldeman and Ehrlichman to terms
of 2%2 to 8 years. Each will serve approximately 18 months in prison.

1976:
October 12: The DC Circuit upholds the cover-up convictions of Mitchell,
Haldeman and Ehrlichman.
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Honorable John J. Sirica

Chief Judge i

United States District Court
for the District of Columbia

Washington, D. C. 20001

Dear Chief Judge Sirica:

When Messrs. Ruth, Lacovara, Ben-Veniste and I met with
you and Judge Gesell at your request on Friday, December 14,
you suggested that it would be helpful if we could provide
you with some sense of the caseload that we would be generat-
ing for the Court over the next several months. I have re-
viewed the status of the investigations currently under way
with my task force leaders, and have put together what I
believe is a reasonable projection of the scale of indict-
ments that may be returned between the beginning of the new
year and the end of april. : '

In January and February, I foresee the possibility that
the grand juries may return three multi-defendant indictments
that would take approximately a week each to try. During
that time I can calculate approximately three additional
indictments that might consume two weeks each of trial.
Another case might last for three weeks. I also anticipate
- that, should an indictment be voted in another area actively
under investigation at the present, it would take .from four
to six weeks to try the case. &and finally, I believe that
by the end of January or the bedifiiing of February we may -
have an_indictment in a case ﬁﬁgz‘Eaﬁld well take three
months to txry. —  TT— ,
-—_‘\\

Looking ahead to March and April, I have reason to .
anticipate two or three indictments that may involve one-
week trials, one involving a two-week trial, and another
possibly leading to a three-week trial. Of course, there
are a number of other matters currently at the preliminary
stages of investigation which might be ready for indictment
during March and April as well. Added to the cases referred

i
/

i
wohth

ra55CS

A

SV
in 0’/{:’ Za

i
o




to above are a number of relatively straightforward cases
that, if not terminated by an agreed upon plea of gullty,
should take no more than a day or two to try.

I am sure you can appreciate that the estimates I have .
given are extremely rough. It is, of course, p0551ble that
the grand jury will elect not to return indictments in some
of these areas. In addition, willingness by potential
defendants to agree to plead guilty before or after indict-
ment may substantially reduce the number or length of the
-trials. It .is my opinion, however, that the estimates I
have given, while perhaps erring on the side of being
overly inclusive, will provide you with information that
you may find helpful in planning for the assignment of
cases during the early part of the new year.

No doubt in making your own assessment of caseload
.you will consider the time that will be consumed between
indictments and trials in these cases by pre-trial motionms,
particularly motions for continuances or transfers based on
pre-trial pub11c1ty, including the report of the Ervin Com~’
mlttee which is scheduled to ‘be released in the Spring.

. If further 1nformatlon or detall would be helpful, I
would be happy to respond to any questions you may have.
- Let me take this opportunity to express again my deepest
appreciation for the extremely careful and responsible way
you have been handling these matters and for the courtesies -
you have extended to me and to my staff.- |

Sincerely,

S

LEON JAWORSKI
Special Prosecutor

cc: Mr. Jaworski - - i ST

. Mr. Ruth
Mr. Lacovara
Task Force Leaders
Files
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WATERGATE SPECIAL PROSECUTION FORCE DEPARTMENT OF JUSTICE
TO ¢ Leon Jaworski DATE: January 21, 1974

Special Prosecutor

FROM : Philip A. Lacovara
Counsel to the Spe 1
Prosecutor

SUBJECT: Presentment by Watergate Grand Jury Concerning
the- Pre‘s‘id‘ent .................. e .

As part of our consideration of the most appropriate way of
dealing with evidence tending to implicate the President in the
Watergate cover-up, we have discussed the possibility of advising
the grand jury that it may return a presentment setting forth its
views of the President's complicity even though it might be
determined as a matter of law or policy that the President should
not be indicted. Peter Kreindler was asked to prepare a memoran-
dum on this subject and he has reached the conclusion, reflected
in the attached memorandum, that submission of such a present~
ment by the grand jury would be constitutional. T have been
discussing this subject with him since the beginning of his
research and am familiar with the authorities. T agree with his
analysis and conclusions in all respects.

If you agree that presentment in lieu of either indictment
or non-action is the proper mode to pursue, there remains the
question of procedure. Specifically, the relative rarity with
which presentments are filed in federal courts makes it desir-
able to advise Chief Judge Sirica in advance of this proposed
course., It would be most unfortunate, for example, for the
grand jury to return a presentment without forewarning and then
have the judge summarily refuse to receive it because of his
lack of awareness of the basis for such a submission. However,
it is also questionable whether we should discuss this procedure
with the chief judge before the grand jury, whose decision would
be involved, has had an opportunity to consider this possible
course. Yet there would be some risk in discussing such an
approach with the grand jury, and perhaps planting a seed that
could not be unsown, before the judge has at least tentatively
" indicated that he would be prepared to accept such a presentment.




In.light of all of the foregoing factors, I recommend the
following course:

1. That you decide formally and as quickly as possible
what advice you want given to the grand jury in your capacity
as its counsel on the questions of (a) the President's indict-
ability as a matter of law, (b) the policy factors concerning
indictment of an incumbent President, and (c) the propriety of
the grand jury's submission of a presentment naming the Presi-
dent, either in open court or under seal, with a request that
it be forwarded to the House Committee on the Judiciary. My
own recommendation is that the grand jury be told (a) we believe
that the President can constitutionally be indicted for the
crime of obstruction of justice but that the question is sub-
ject to considerable doubt, and therefore (b), in light of the
severe dislocations that would immediately flow from the naming
of a sitting President as a criminal defendant, it would be
preferable to leave formal proceedings to the House of Repre-
sentatives. With regard to (c) the grand jury should be advised
that it may return a presentment, which states its conclusions
based on the evidence it has heard but which does not initiate
a criminal proceeding, and I would propose that the presentment
be submitted under seal to the chief judge, with a request that
it be forwarded to the House Judiciary Committee after counsel
for the President have been given an opportunity to submit any
objections, either on the law or the facts, that they may have.

2, After you make the foregoing decisions, I recommend
that you or I or both appear before the grand jury, at the
conclusion of the presentation of the tapes, to advise them
of these determinations. They should candidly be told that it
is not certain how the court will respond to the submission
of a presentment but should be advised that this matter will
be discussed with the chief judge if the grand jury is inclined
to return a presentment involving the President.

3. If the grand jury indicates its tendency toward re-

turning a presentment, we should schedule a conference with —

Chief Judge Sirica to apprise him in advance of this possible
development. I would be prepared to submit a memorandum of law
to him at such a meeting, if he indicated an interest in
receiving it. '




4. At any such meeting we 'should recommend to Judge Sirica
that the presentment be received by him under seal, with dis-
closure only of the fact that the grand jury has made a submis-
sion to him, and that the White House be given ten days to
review the presentment and to make objections to its filing and
transmission.

Attachment

¢cc: Mr. Ruth (w/attachment)
Mr. Kreindler (w/o attachment)
Mr. Ben-Veniste (w/o attachment)
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On Monday, Februéry 11, I met with the Judge at which
time several matters were covered as we sat alone in the jury
room. He again indicated that prov1ded the indictments came down
in time he would take the Watergate Case, stating that he had
been urged to do so by any number of Judges from across the
nation the most recent of them being those who were in
attendance with him at a meeting in Atlanta. He expressed the
opini&n that these indictments should be returned as soon as
possible. He also stated that henceforth all guilty pleas.
would be taken by him. We talked about the Vesco case and he
merely expressed the thought that éerhaps a seaied indictment
might be of some help. He mentioned one or two personal
matters such as an effort to smear him because of a completely
fabrlcated tale relating to hlm and his son, of which he
wanted me to be aware. Actually the discussion began with
his unburdening himself to me on that particular matter. He
also mentioned that he had been urged to speak at the State
Bar of Texas in San Antonio and indicated that he would

accept this invitation. d




He sought my reaction and I urged him to do so.

The Judge commented upon the status of matters beforé
the grand jury which led into further comments on the possibility
of the grand jury considering some type of special report or
presentment. He considered this a very touchy problem and
caut:.oned as to what the public's reaction would be to'a
grand jury stepping out with something that was beyond its
normal bounds. He cautioned that the whole .effort could be
tainted by something irresponsibly being done by the grand
jury. He stated that the public would rightfully conclude
that the entire proceeding had not been judicious but simply
one of wanting to hurt the President. He further said that :
it was not the funcf:idn of the grand jury but that of the
House Impéachment Committee to express itself on that poiht.
He then told me that in the event I observed anything along
that line being considered by the grand jury that he thought
it wouldrbe appropriate for him to meet with the grand jury |
in camera. I expressed the belief that it was appropriate
for the grand jury to refer to having in its possession
_evidence that it believed to be material and relevant to -
the impeachmént pfocéedings and to suggest to the Court that
it be referred to the House Committee for that purpose He
countered by stating that he believed he should be lnformed
of the discretion that he could exercise in matters of that
kind and further requested that I have a memorandum preparéd

for him that covers this subject. I agreed to have this done:
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Honorable John J. Sirica ‘ -
Chief Judge -
United States District Court

United States Court House

Washington, D.C. 20001

Dear Chief Judge Sirica:

Would you be willing to inform us whether you
were consulted by or whether you conferred with the
prosecutors, the Grand Jury, or the foreman or other member
thereof, regarding the report which the Grand Jury presented
to you in open court on March 1, 1974, before such report
was actually presented;.or that you had notice of the Grand
Jury's Intention to present such a report prior to its
actually doing so?

Respectfully,

/IPEN J—#}LSON

JIW:hile

cc: All Counsel
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WATERGATE SPECIAL PROSECUTION FORCE/ DEPARTMENT OF JUSTICE g(

Memorandum - i

TO *  Leon Jaworski . DATE: Feb. 19, 1974

Henry Ruth

SUBJECT:  yesco Trial

Jim Rayhlll called this morning at the request of
Judge Gagliardi to determine if we had a date certaln
‘for the Watergate indictment and, if not, whether we
would state that the Watergate indictment would
definitely be returned before the conclusion of the
Vesco trial. SR

I told Rayhlll that we did not now have such a date 'd"
- certain, but that the mdictment would definitely be_v
' returned before the conclusion of the Vesco trlal

I also stated for Rayhill's 1nformat10n that the
1nd1ctment would occur within the next 3 weeks at the._
most S , . S 2 _ e w*rﬂ*

Phll Lacovara jOlned in the phone call as I was replylng -
to Mr. Rayhlll -8 questlons. : _

cc: L
,Mr. Lacovara.~'
‘Mr. Ben-Veniste
Mr. McBride .
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On the eve of Thursday, February 28, with the Mitchell-
Stans jury selected in New York and sequestered, it became ap-
parent that we would move to bring in the Watergate cover-up

indictments on Friday morning. After checking with Judge Sirica,

the hour of 11:00 a.m. was decided upon. el TR e d

SAOEEbege I nade known to him in advance that such a réport was

forthcoming.sB—ae—net—be-ha*e—him‘Startted~by-13tﬂ?1mﬂﬂnnh
Oﬁ Thursday evening, February 28, just as I was preparing

to leave the office around 6:45, Alexander Haig called saying that
there were so many rumors afloat that he was concerned -~ that he
feared unexpected developments, etc. and he wondered if there was
anything I could properly disclose. I told him that there was
nothing I could disclose as to the contents of the indictment or
the report he had heard would be made. T did tell him that if the
grand jury made a report, in addition to returning .. an indictment,
he should expect Judge Sirica, as would I, to accept it and act on
it. He stated that he and the White House generally were fully
expecting the grand jury evidence to be made available to the House
Judiciary Committee - that they realized it belonged there. I sug-
gested‘to him that the_evi@encg may well have serious repercussions
and he stated that he was aware of that. T suggested that he and
the President's counsel take a close look at the March 21 meeting
and the actions that followed, even though the President took no

personal part in the events that followed the March 21 meeting.
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Finally, he asked whether there was any indictment
contemplated involving present White House aides, inasmuch as
he needed to make arrangements to meet the situation. I fold
him none was contemplated at this time
Twice during the conversation, he said that he really
called to tell me that I was a "great American." The second
time he mentioned it, I said "Al, I haven't done anything other
than what is my duty and I hope to continue to follow that course."
We parted with my again expressing my concern that the
President's counsel had not sufficiently and accurately assessed
the facts pertaining to the March 21 conference and the events
that took place that night. He said it would be again reviewed.
On the morning of March 1, I met with Judge Sirica in
chambers at 10:30. We reviewed the agenda consisting of (1)
presentation of indictments and sealed special report of the grand
jur§; (2) unsealing of the special report and reading by Judge
Sirica, and the acceptance of the report and its resealing. I
told Judge Sirica that I would ask the Court to specially assign
the case in view of its length and protracted nature and that I
was estimating the case would take three to four months to try.
I asked him to tell the grand jury to return in two weeks for
further consideration of other matters tﬁat had not been dispbsed
of. I had in mind the possibility of perjury indictments. I also
asked the Judge for a gag order under ﬁuie 1-27 restraining extré—

judicial statements.




Shortly before 11:00, I left Judge Sirica's chambers

and went into the courtroom.

I heard the Judge tell his marshal not to be nervous.
Judge showed some signs of nervousness too.

had not slept since 3:00 that morning.

As I left Judge Sirica's chambers,

But the
He told me that he

When court opened, Judge

Sirica's marshall was so nervous he could hardly speak the ritual

followed in opening a court.

After opening, Judge Sirica looked at me, asked if I

had anything to take up with the
lectern, and said:
an indictment to return.

to the Court."

court. I then rose, went to the

“May it please Your Honor, the grand jury has
It also has a sealed report to deliver

The rest of the agenda was then followed including

delivery of a briefcase of material, along with the special report

to the Court - also a key to the

briefcase. The Judge indicated

that he would have an order on the special report by Monday (he

told me he would transmit to the
Committee under rules that would
the. accused). The Judge in open
comments, and I stated{
ably three to four months, it is

Rule 3-3(c), this case should be

recommend."

"Due to

counsel for the House Judiciary
not interfere with the trial of

court asked if I had any further

the length of the trial, conceiv-

the Prosecution's view that under

specially assigned, and we so

This meant that Judge Sirica could assign the case -

to himself, which he did do by order later entered that day.

court.

We met in the Judge's chambers.

went smoothly.

He in turn thanked me for my help.

The Judge then announced his gag rule and then adjourned

The Judge was

I told him I thought all
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leaving today to speak at the University of Virginia tomorrow,
to be back on Sunday. I told him I was going to Texas and that
I would be back on Tuesday. We both agreed we would call each

other in the interim, if necessary.
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- WATERGATE SPECIAL PROSECUTION FORCE DEPARTMENT OF JUSTICE ﬁ
Memorandum S 15

TO  : Leon Jaworski L/k/: DATE: January 7, 1974

FROM :Philip A. Lacova a(;

SUBJECT: Criminal Responsibility for Joining Ongoing Conspiracy -

Some question has been raised about the criminal
‘liability of a person who learns about a criminal
conspiracy that is already in being and then gives
some encouragement to it but may not personally
perform any subsequent overt act.

As the attached memorandum from Peter Rient
demonstrates, it is hornbook law that a person who
attaches himself to a pre-existing conspiracy,has
some stake in its continuation, and makes it his own,
becomes fully liable as a co-conspirator. To the
extent that the advice of the neophfjte member of the
conspiracy is subsequently followed, his culpability -
is even more clear. . : :

“Attachment

cc: Mr. Ruth
Mr. Ben-Veniste
-Mr. Rient




WATERGATE SPECIAL-PROSECUTION FORCE ' DEPARTMENT OF JUST ICE
Memorandum |

T® : Philip A. Lacovara DATE: January 3, 1974

FROM @ Peter F. Rient

=z

[ N

SUBJECT: Hypothetical Conspiracy Case

You have asked me to assess the possible criminal liability,
under federal conspiracy law, of a person in the following
hypothetical situation:

D, the subject of this discussion, is an elected official
in charge of a government organization. During an election
year, Group A, supporters of D, engage in criminal conduct,
believing that they are assisting D's re-election. When Group A
is caught, Group B, subordinates and close associates of D,
engage in a variety of efforts to prevent the members of Group A
from revealing that Group A's criminal activities had been
sanctioned by Group B. To this end, the members of Group B, who
are motivated by self-protection and by a desire to ensure D's
re-election, proceed to make periodic cash payments to the mem-
bers of Group A to procure their silence in the face of official
investigations and a criminal trial.

The conspiracy to obstruct justice proceeds smoothly for a
number of months until Al, a knowledgeable member of Group A,
threatens to talk unless he receives an additional substantial
cash payment. At this point, Bl goes to D, who has been re-
elected in the meantime and who is unaware of the existence of
the conspiracy. BI informs D of the existence and nature of
the conspiracy and of the roles of the various conspirators.
Bl further explains to D that in order for the conspiracy to
continue successfully it is necessary to pay a large sum of
money to Al who is threatening to talk and who can implicate a
number of D's close associates in criminal activities, with
consequent embarrassment to D. D commends Al on his efforts
to prevent the scandal from affecting the outcome of the
election, but agrees that a new plan is needed to deal with
the situation in the future so that it does not come to rest
on D's doorstep. D also states that he does not want any




criminal liability for his close associates, and agrees with Bl
that the payment should be made to Al to "buy time" until a new
plan can be formulated to meet the desired objectives. Finally,
D directs Bl to meet with D and certain members of Group B for
the purpose of discussing how the situation should be handled.
Shortly thereafter, the payment is made to Al by B2, on instruc-
tions from B3, and the meeting ordered by D takes place.

As to whether given this hypothetical scenario D has
knowingly joined a conspiracy to obstruct justice, one starts
from the premise that "once the existence of a conspiracy is
established, slight evidence may be sufficient to connect a
defendant with it." Nye & Nissen v. United States, 168 F.24
846, 852 (9th cir. 1948), aff'd, 336 U.S. 613 (1949). Since the
existence of a conspiracy to obstruct justice is undisputed in
our hypothetical situation, the question is whether it can
fairly be concluded that D became a knowing participant. As to
this question, it is obvious that D had knowledge of the nature
and scope of the conspiracy as a result of his conversation with
Bl. This, however, is not sufficient to make D a member of the
conspiracy -- something more is required. ' United States v.
Potash, 118 F.2d 54 (24 Cir. 1941). The "something more" is
generally described as having "a stake in the success of the
venture." United States v. Peébni, 100 F.2d 401 (2d Cir. 1938);
United States v. Falcone, 109 F.2d 579 (24 Cir.)*, aff'd, 311
T.8. 205 (1940); United States v. DiRe, 159 F.2d 818 (24 Cir.
1947); United States v. Cilanchetti, 315 F.2d 584 (24 Cir. 1963).
Although the "stake' need not be financial, United States v.
DeSapio, 435 F.2d 272, 282 (24 Cir. 1970), it must be such as to
Jemonstrate that the defendant "cast in his lot with the con-
spirators." United States v. Cianchetti, supra. Finally,
although at least one member of the conspiracy must commit an
overt act in furtherance of the conspiracy, it is not necessary
that the defendant whose participation is in question be the
one to do so. Bannon v. United States, 156 U.S. 464, 468
(1895) . T e

Applying these basic principles of conspiracy law to the
hypothetical facts recited above, there can be precious little
room for doubt that D threw in his lot with the conspirators.
With full knowledge of the conspiracy's essential contours and
awareness of the problems in making it continue to succeed, D

*The defendant "must in some sense promote [the] venture
himself, make it his own, have a stake in its outcome." 109
F.2d at 581.




advised one of the conspirators how to proceed, i.e., to "buy
time" so that a new plan could be devised to avoid criminal
liability for his associates, and ordered a meeting between
himself and several of the conspirators to discuss their
strategy. Nor was this gratuitous advice by a disinterested
by-stander. D's "stake" in the success of the venture, while
not monetary, was nonetheless substantial, as both D and Bl
recognized during their conversation. If the conspiracy to
obstruct justice were to come to light, not only would D's
close associates be subject to criminal liability, (a matter

of grave concern to D) but D himself would be seriously af-
fected siame he must shoulder ultimate responsibility (in a
moral, if not a legal senge) for their actions. Thus, D

could expect that failure of the conspiracy to continue success-
fully would jeopardize his ability to continue in office and to
discharge his obligations effectively. The course of action

he advised and which was, in fact, followed was plainly intended
to ensure that the conspiracy did not fall apart. Accordingly,
it is only fair to conclude that D knowingly, deliberately, and
for his own benefit adopted and promoted the unlawful venture,
thereby making it his own.
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MEMORANDTM TO WENRY RUTH

I believed that the written exchange between us on
the subject of dealing with the President in the light of
the evidence adduced and to be adduced would be helpful
because they afforded opportunities for a thorough
consideration of the questions and issues that are presented.
But I am beginning to wonder whether they are not wasted
effort. Some oﬁthe comments in your last memorandum
(TJanuary 14) almost preclude further discussion. 1In fact I
deferred replying to it because ome of the innuendoes don't
do justice to calm and reasoned judgment.

I said before and I emphasize again that the mere
conclusion that the President is not indictable or shouldi
not be named as an unindicted co-conspirator furnishes
no basis for our pursuing still another course beset with
restraints that should not be'violaﬁed. i meant this: If itr
is not sound in law or policy to indict the President; if
it is not sound in law or policy to name him as an
unindicted co-conspirator -- it cannot become so simply
because the efforts of the House to impeach are frustrated. - —
Differently stated, if the House bogs down in impeachment
because of lack of evidence that cannct be properly and
legally released to it or because of its own failures, the
unindictable President does not, perforce these shortcomings,

become indictable.




It seems to me that your reasoning leads to the
inevitable conclusion that whatever may be normally unsound
in reaching the President becomes a laudable course
to follow if he cannot be reached some other way. Although
our mandate authorizes us to proceed against the President,
it nowhere suggests that we are to do so regardless of
fairness and just procedure. More specifically it does not
authorize us to violate grand jury procedures, something I
observed your memorandum avoids dealing with.

As I have indicated to you verbally, I think we
have another course open to us that will not be vio%ative
of any of our obligations and responsibilities. i will be
working on a possible presentation by the grand jury to Judge
Sirica that will avoid the escape that concerns you.

I have carefully examined Phil's latest memo
(January 16) and the attachments. His conclusion that
the President is indictable is not strongly buttressed.
What convinces me that this route should not be considered

is the long and legal battle that would follow over this

| question and, fg'the end xasxuxk quite likely result in a

negative holding. Therefore, it is my conclusion that
those of us working with the grand jury should advise
against any course other than referring the evidence at an

appropriate time to be determined by the court to the House

Committee.



Now let me address myself to the general tenor of
your memorandum which reflects an attitude I discussed with
you before - the subjective conviction that the President
must be reached at all cost. It is also reflected in your
references to St. Clair's letter. He stated nothing that
you should not have expected in all fairness. Your
intimations that there may have been agreements that you did
not know about are especially insupportable because you
have been kept informed of all discussions. Moreover you
are awére of all of the references to grand jury proceedings
in our letters to the White House in which we sought this
information and I would have assumed that you would want to

respect these assurances, expressed and implied, as much

as I do.

degigua®® The stubborn fact remains that we must be alert
not to give support to the White House charges that have

been leveled against the staff. Perhaps it is too late to




get objective opinions from others so I will do the best
I can in the making of decisions for whih I -- and not‘
the staff -- will be held responsible. It is a simple
thing for you and others to discuss views and convictions
you formed along the way because you do not have the
ultimate respansibility.

I expect to consult a number of the members of
the staff on some of the points on which decisions need to
be made. I can accomplish much more by consulfing these
separately than having group gatherings that have not been
particularly helpful. Needless to say the staff will
continue to be kept informed of all matters of significance
to the best of my ability.

The suggestions on page 2 of your memorandum, in
the main, cannot possibly be followed because we still
know nothing about the House Judiciary Committee's procedures.

If you or any member of the staff wishes to furnish
any written comments, suggestions or recommendations to
me on any of the matters mentioned by you, I shall be glad
to receive them. I will then reach a decision on each of

these as well as other matters in due'couréé‘of time.
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Memorandum

TO : Richard Ben~Veniste DATE: 2/6/74
FROM @ Peter F. Rient ppz.

SUBJECT: Material Discrepancies Between the Senate Select
Committee Testimony of John Dean and the Tapes of
Dean's Meetings with the President.

The following are the material discrepancies between
John Dean's Senate Select Committee testimony concerning his
meetings with the President and the facts with respect to
those meetings as reflected in the White House tapes in our
possession:

9/15/72 1. The President told Dean that Haldeman had kept
Meeting | the President posted on Dean's handling of
Watergate matter. (uncorrobo;ated)

M+awdu3—n 2. The President said he was pleased that the case
Vean't conedusom had stopped with Liddy. (uncorroborated)

3. Dean said he could not take credit because
others had done much more difficult things
than Dean had. (uncorroborated) -

4. Dean said there was a long way to go before the
matter would end and he could give no assurance
that it would not start to unravel some day.
‘[The tape shows that Dean initially said that
nothing would "come crashing down to our sur-
prise" (Tr. 8), but later cautioned "the only -
problems. . .we have are the human problems
and I will keep a close eye on that." (Tr. 10)]

5. The President asked whether the criminal case
would come- to trial before the election and
said he certainly hoped it would not.
(uncorroborated)
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2/28/73 1.
Meeting

3

The conversation included a discussion

of using IRS to attack White House cnamies.
(uncorrcborated) [There was, however, a
discussion of using the FBI and Justice
Department for this purpose. (Tr. 11-12)1

The President told Dean to report directly,
rather than through Ehrlichman and Haldeman,
on Watergate. [Toward the end of the conver-
sation, the President said "And-now I will
not talk to you again until you have sonething
to report to me" (WH Tr. 28), which indicates
that the President may have previously told
Dean to report to him directly, as Dean testi-
fied the President did on 2/27/73.]

Dean told the President that Dean had been a
conduit for post-June 17 activities and could
be involved in an obstruction of justice, but
the President told Dean not to worxry. [This
conversation occurred on 3/21/73. On 2/18/73,
in response to the President's comment that
the Ervin Committee was after somebody in the
White House —— Haldeman, Colson, Ehrlichman --
Dean added "Or_possibly Dean -- You know, I am
a small fish."l

3/13/73 {Much of the conversation which Dean describes as .

Meeting taking place o

n 3/13/73 in fact occurred"on'3/21/73.' 

However, neither the 3/13 nor 3/21 tape contains the
following matters which Dean testified were discussed
on 3/13:]

‘7&?, — 10

it 2

The President said he had discussed executive
clemency for Hunt with Ehrlichman. [on_ 3/21/73
the President acdmitted having discusssai this
subject with someone, probably Coisci..

The President expressed annoyance that Colson
had also discussed executive clemency for Hunt
with the President. (uncorroborated on either
the 3/13 or 3/21 tape)

2LUiNLCES 3 he antra.



3/21/73

a.m.
Meeting

3/21/73

p.m.
Meeting

3/22/73
Meeting

4/16/73
.a.m.
Meeting

[Taken together, the 3/13 and 3/21 tapes corroborate
Dean's account of the 3/21 meeting except in the
following respects:]

l. Dean told the President that he had passeqd
Hunt's message along to Haldeman and Ehrlichman,
and, pursuant to Ehrlichman's request, to .
Mitchell. [On 4/16/73 Dean told the President
that Dean had informed Ehrlichman about Hunt's

threat and that Ehrlichman had asked him to
call Mitchell about it.]

2. Dean told the President that if Dean were
called to testify before the Grand Jury or the
Senate Committee Dean would have to tell the
facts the way he knew them. [Dean said this,
in substance, on 4/16.] o

3. Dean told the President that Dean didn't think
he could give the Cabinet a briefing on Water-
gate, even a tailored down briefing.- [Con-
tradicted by the 3/21 tape which shows that
Dean expressed confidence in his ability to
brief the Cabinet without disclosing all the
facts. (Tr. 42)]

Dean said to the President that Dean thought

Ehrlichman, Haldeman and Dean were indictable for
obstruction of justice.. [Dean said this to .the
President on the morning of 3/21. (Tr. 18)1 B

1. The President said to Mitchell that Dean had
been doing an excellent job on the Watergate
matter.  (uncorroborated) 2.1 S+

1. Dean told the President that the letters the
President had asked him to sign were virtual
confessions of anything regarding the Watergate. .
[Dean did tell the President that the phrasing
of the letters was important so that no one
would be caused any problems with a fair trial.]




Shaplro has wanted us to hear.

Goldman

Frampton-

Kreindler f<
PAL

Final Deécisions

WATEKGATE rmutn
\\\~__,",,///// Volner )¢(

Feb. 20, 1974

1. Ruth has decided to include Parkinson in indictment. LJ said
he agrees with it but did not want to make that dec151on but will
sign indictment.

he is_member of conspiracy, and |
I.J said h
3-4 Conversations with President. Colson and Shapiro were eager
to learn what LJ had heard and when told he hadn't heard anything
about clemency, they said they were "relieved" -- this implies
that they knew they were involved and were glad he wasn't tied in
by evidence.

3. Mardian is to be included, according to LJ, because of his
earlg involvement in incriminating activities, even though he
withdrew later.

4. There are no doubts about inclusion of Mitchell, Ehrlichman,
Haldeman and Strachan.

5. Bittman has testified before grand jury on 2/19 -- after
getting his warnings. He argued that prosecutors consider grand
jury a rubber stamp and he hoped this grand jury would not con-
sider itself bound by prosecutor s recommendations. This may
dlsadvantage Bittman, since LJ has decided not to charge him; he
was appearing as defense counsel acting for gulltz client, but one
he had obllgatlon to do his best for. His conduct was unsavory,
but his role is that of defense counsel and his actions are sub-
ject to several interpretations, including those consistent with
representing his client's interests. -

- LJ said his critical factors were: (1) he will provide
information about Parkinson that will be more useful than O'Brien's,
since O'Brien seems to be too malleable and may not stand up on
cross-examination; (2) Bittman never checked with O'Brien to see
what Dean did about message Bittman wanted passed along about
Hunt's threats, and this shows that Bittman was not acting out of
self-interest in his March 16 activities.

There may be problems with grand jury -~ if so, LJ will
discuss this personally with them to give his reasons.

LJ will allow Bittman to be named in indictment as involved
in overt acts, or in Bill of Particulars.

Ben-Veniste said O'Brien's explanation of timing shows that
Bittman learned of action taken on the message ~-- payment of cash
-~ within a few days of March 16 - March 21. This was similarly
coded, under-the~table contact with Bittman.

Frampton said Bittman had never before asked for direct
response -- his answer always came in form of delivery of cash --
as it did here.




Frampton also said point was not that Bittman's motive
changed to financial "self-interest" in March, but that Bittman's
facilitation of blackmail by Hunt was criminal.

B-V said in fairness it had to be recognized that Bittman
never took initiative.

ILJ said skilled defense lawyer would show that Bittman only
did what his client wanted him to do.

Frampton said Bittman's conduct on behalf of his client went
beyond legal limits and thus that such a motove was no excuse.

Volner points out that Bittman's testimony will contradict
O'Brien and Dean on clemency -- and thus weaken case against
Colson.,

PAL said motive here was not excuse -- he knew what con-
sequence~was of doing what Hunt wanted -- Bittman prosecuted
Hoffa and his staff for jury tampering -- doing what client
wanted in "his" interests -- he also knew of significance of use
of large sums of cash from that experience.

LJ said "defense lawyers all over the country do that and
if defense lawyers couldn't follow their client's instructions,
the jails would be full of lawyers."

PAL said: we should not sink to "morals of market place)"
particularly with Bittman who himself knew better and prosecuted
that kind of conduct.

Volner said Bittman's conduct shows not just a single bad
judgment but a series of improper actions at his client's sug-
gestion or direction -- when he knew exactly what consequences
were,

ILJ said we were just drawing inferences against Bittman
when we had to give him "the benefit of the doubt."

PAL asked (1) why shouldn*t jury decide which inferences
to draw, and (2) why is Parkinson to be included, since he was
lawyer too?

LJ said (1) he has to apply higher standards -~ if there is
reasonable doubt -- he can't indict. I said I'd tend to agree
but BV said chances on Colson are no more than 50-50 so I don't -
see how those are Emr reconcilable, (2) Parkinson was acting only
as lawyer in a civil case, which he said is different.

LJ said if Volner ever wanted to be a criminal defense
lawyer, she "would starve" if she followed the line of argument
she made today.




"WATERGATE SPECIAL PROSECUTION FORCE

- Memorandum

A\ 4

. DEPARTMENT OF. JUSTICE

TO : Leon Jaworski _
S Special Prosecutor ;

FROM Philip‘A. Lacovara
Counsel to the Specia
- Prosecutor

- SUBJECT: Status othhegleS'Coison’in'waterggte‘Case:j .

In recent discussions cdncerning whether to recommend
indictment of Charles Colson in the Watergate case, Rick .

" Ben~Veniste has 1nd1cated that he believes we. have. suff101ent

evidence to overcome a motion to dismiss, but that our chances
of obtalnlng a-conviction are no better than 50-50. My under-
standlng is that it has been the consistent policy from the -

‘inception of this office that we would indict an individual |

only if we were reasonably certain of obtaining a conviction. .-
Hank Ruth and I (and I understand, you) have advised David - -
Shaplro, Colson's attorney, that this policy would be.followed

. in our recommendation to the grand jury on Colson. .Under. these o
- circumstances, I have considerable doubt whether we. should

recommend to the grand Jury that it lndlct Colson.

From the outset of our discussions, you have felt'that
Colson was very deliberate in staying on the’ perlphery of any

. conspiracy and cautious to limit any overt activity on his
- part. According to my notes, on February 9, you indicated

that the recording of Colson's conversation with Hunt in Novem-

- ber was not enough to secure a conviction and told the Water-

DATE: February 22, 1974

K
1

gate task force that you would not be prepared to indict Colson.hfh7 :

unless there were more evidence of his complicity in the con-

'spiracy. You reaffirmed this position on February 1l. To my .
knowledge, the Watergate task force has not developed. this '

additional evidence, desplte repeated exploration of the:
clemency issue with Bittman; nor have they expressed greater
confidence in being able to obtain a conviction. As recently
as February 20, Rick Ben-Veniste gave his assessment of the
likelihood of conv1ct10n as no more than 50-50."

Although there is no question that the grand jury would
be fully justified in finding probable cause to indict Colson,
I believe that this office should adhere to the high: standard
we have set for ourselves. This is partlcularly 1mportant




where an individual who is not part of the core of the con-

spiracy, either by his actions or motivations, may be swept’up'“;‘

in a large conspiracy case.

Finally, in making your decision, you should be aware -
that, despite his brief to us in the Fielding case, which
states that "the Special Prosecutor informed Mr. Colson and.
his counsel that no indictment would be brought unless the .

Special Prosecution Force was 'confident that it could obtain S

a conviction,'" David Shapiro has said that it might not be .

"unfair" to indict Colson in that case if, on the facts:and'thé'
law, there were a 50-50 chance of conviction. In my view, how-

ever, that should not be sufficient.

(T have discussed this memorandum with Peter Kreindler, .

who was present at many of the meetings about Colson and‘with' _

his attorney, and he asked that I mention that he concurs in .
these thoughts.) (Henry Ruth has also recommended that, for .
similar reasons, Colson should not be indicted.) - © . -

#

- Mr, Ben-Veniste
Mr. Kreindler
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Appendix

L

Watergate Related Appeals

I. Appeals of Cases Seeking Assess to the Nixon Tapes

1. Nixon v Sirica, 487 F2d 700 (D.C. Cir. 1973).
http://openjurist.org/487/f2d/700/nixon-v-j-sirica-united-states

Upheld the Watergate grand jury subpoena for the original nine tapes, which
Judge Sirica had ordered enforced.

Argued September 11, 1973; Decided October 12, 1973. No appeal was
sought before the Supreme Court.

Judges Bazelon, Wright, McGowan, Leventhal, Robinson, MacKinnon, and
Wilkey; sitting en banc.

Per curiam decision, with separate dissents by MacKinnon and Wilkey.
2. Senate Select Committee v Nixon, 498 F2d 725 (D.C. Cir. 1974).

http://openjurist.orq/498/f2d/725/senate-select-committee-on-
presidential-campaign-activities-v-m-nixon

Upheld Judge Gesell’s dismissal of the Ervin Committee subpoena for White
House tapes.

Argued April 2, 1974; Decided May 23, 1974.

Judges Bazelon, Wright, McGowan, Leventhal, Robinson, MacKinnon and
Wilkey; sitting en banc.

Bazelon opinion; MacKinnon and Wilkey issued separate concurring opinions.
3. United States v Nixon, 418 US 683 (1974).

http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=418&invol
=683

Upheld the Special Prosecutor’s subpoena duces tecum for sixty-four
additional White House tapes. This was heard as a direct appeal from Judge
Sirica’s ruling upholding the subpoena and ordering enforcement, which was
heard by the Supreme Court on an expedited basis.

¥




Argued July 8, 1974; decided July 24, 1974.

Justices Burger, Brennan, Douglas, Stewart, White, Marshall, Blackmun and
Powell. Justice Rehnquist did not participate. NB: The Supreme Court
always sits en banc.

Burger opinion.

II. Appeals from Criminal Cases Tried before Judge Sirica

1. Haldeman v Sirica, 501 F2d 714 (D.C. Cir. 1974), cert. denied, 418 U.S.
955 (1974). http://openjurist.org/501/f2d/714/haldeman-v-j-sirica-c-
strachan

Upheld Judge Sirica’s decision to transmit the Watergate grand jury’s
“"Roadmap” to the House of Representatives.

Argued March 21, 1974; Decided March 21, 1974, as amended March 27,
1974,

Judges Bazelon, Wright, McGowan, Leventhal, Robinson and MacKinnon;
sitting en banc.

Unsigned Order; dissent filed by MacKinnon.

2. Mitchell v Sirica, 502 F2d 375 (D.C. Cir. 1974), cert. denied, 418 U.S.
955 (1974).
https://bulk.resource.org/courts.gov/c/F2/502/502.F2d.375.74-1492.html

Denial of petition for a writ of Mandamus ordering Judge Sirica to disqualify
himself from further involvement in the cover-up case.

Single sentence order issued on June 7, 1974, as amended on July 9, 1974,

Judges Bazelon, Wright, McGowan, Leventhal, Robinson and MacKinnon,
sitting en banc.

One sentence per curiam order denying petition, without opportunity for oral
argument; lengthy dissent filed by MacKinnon on July 9, 1974.

3. In re Liddy, 506 F2d 1293 (D.C. Cir. 1974).
https://bulk.resource.org/courts.gov/c/F2/506/506.F2d.1293.73-1562.html|




Upheld Judge Sirica’s contempt order when Gordon Liddy refused to testify
before the grand jury after he had been granted immunity from further
prosecution following his conviction in the break-in trial.

Argued June 14, 1974; Decided October 10, 1974.

Judges Bazelon, Wright, McGowan, Leventhal, Robinson, MacKinnon and
Wilkey; sitting en banc.

Wilkey opinion.

4. United States v Liddy, 509 F2d 428 (D.C. Cir. 1974), cert. denied, 420
U.S. 980 (1975). http://law.justia.com/cases/federal/appellate-
courts/F2/509/428/222697/

Denied Liddy’s appeal of his conviction in the break-in case due to Judge
Sirica’s alleged misconduct during the trial.

Argued June 14, 1974; Decided November 8, 1974.

Judges Bazelon, Wright, McGowan, Leventhal, Robinson, MacKinnon and
Wilkey; sitting en banc.

Leventhal opinion.

5. United States v Liddy, 510 F2d 669 (D.C. Cir. 1974), cert. denied 420
U.S. 980 (1975). ‘
https://bulk.resource.org/courts.gov/c/F2/510/510.F2d.669.73--
1564.html

Denied Liddy’s appeal of a contempt sentence being added onto his existing
sentence that he had already had begun to serve.

Argued June 14, 1974; Decided December 12, 1974.

Judges Bazelon, Wright, McGowan, Leventhal, Robinson, MacKinnon and
Wilkey; sitting en banc.

Wilkey opinion, with separate MacKinnon dissent.

6. United States v McCord, 509 F2d 334 (D.C. Cir. 1974), cert. denied, 420
U.S. 911 (1975). http://openjurist.org/509/f2d/334/united-states-v-w-

mccord-j-j

Upheld James McCord’s conviction in the break-in case, which McCord was
challenging in light of disclosure of the cover-up.




Argued June 14, 1974; Decided December 12, 1974.

Judges Bazelon, Wright, McGowan, Leventhal, Robinson, MacKinnon and
Wilkey; sitting en banc.

Bazelon opinion, with MacKinnon filing a separate concurrence.

7. United States v Hunt, 514 F2d 270 (D.C. Cir. 1974).
https://bulk.resource.org/courts.qov/c/F2/514/514.F2d.270.73-
2199.html ‘

Upheld Judge Sirica’s denial of Howard Hunt’s effort to withdraw his original
guilty plea in the break-in case.

Argued June 14, 1974, Decided February 25, 1975.

Bazelon, Wright, McGowan, Leventhal, Robinson, MacKinnon and Wilkey;
sitting en banc.

Per Curiam decision; MacKinnon and Wilkey filed separate concurrences.

8. United States v Barker, 514 F2d 508 (D.C. Cir. 1975), cert. denied, 421
U.S. 1013 (1975).

Upheld Judge Sirica’s denial of the Cuban’s effort to withdraw their original
guilty pleas in the break-in case.

Argued June 14, 1974; Decided February 25, 1975.

Judges Bazelon, Wright, McGowan, Leventhal, Robinson, MacKinnon and
Wilkey; sitting en banc.

Wright opinion, with Bazelon filed separate concurring opinion. Mackinnon
and Wilkey dissented.

9. Ehrlichman v Sirica, [cite not available], cert denied, 419 U.S. 1310
(1974).
https://bulk.resource.org/courts.gov/c/US/419/419.US.1310.html

Denied Ehrlichman’s application for a stay in the cover-up trial date until
January of 1975, in light of Nixon resignation and Ford pardon.

Chief Justice Warren Burger, sitting as Circuit Justice, issued an opinion on
August 28, 1974, denying Ehrlichman’s appeal from the Circuit Court’s
decision. His opinion states in pertinent part: “That court [DC Circuit],
sitting en banc, did not rule directly on the petition, but instead remanded

izt




and recommended that the District Judge consider delaying the trial three or
four weeks...” One of Burger's stated reasons for not “second guessing” the
Circuit Court was that it had heard the case en banc.

10. Haldeman v Sirica [cite not available], cert. denied, 419 U.S. 997
(1974).

Denied Haldeman’s application for stay in the cover-up trial until a hearing
was held on his claim that his indictment was flawed because the grand
jury’s term had been improperly extended.

As with the case above, there is no recorded decision at the Circuit Court
level, but cert. was denied on November 11, 1974. Here there is no express
indication of whether or not the Circuit Court had sat en banc, but it is safe
to assume that it did so.

11. United States v Mardian, 546 F2d 973 (D. C. Cir. 1976).
https://bulk.resource.org/courts.qov/c/F2/546/546.F2d.973.75-
1383.html

Reversed Robert Mardian’s conviction in the cover-up case when he was not
severed when his lawyer became ill during trial.

Argued January 6, 1976; Decided October 12, 1976.

Judges Bazelon, Wright, McGowan, Robinson and MacKinnon; sitting en
banc.

Wright opinion. NB: This is the only reversal of the twelve appeals from
Judge Sirica’s Watergate-related criminal cases.

12. United States v Haldeman, 559 F2d 31 (D.C. Cir. 1976), cert. denied,
431 U.S. 933 (1977)
https://bulk.resource.org/courts.gov/c/F2/559/559.F2d.31.6.8.12.23.75-
1384.html

Upheld the cover-up convictions of Haldeman, Ehrlichman and Mitchell.

Argued January 6, 1976; Decided October 12, 1976. Rehearing denied
December 8, 1976.

Judges Bazelon, Wright, McGowan, Leventhal, Robinson and MacKinnon;
sitting en banc.

Per curiam decision, with blistering dissent by MacKinnon.




III. Appeals from Criminal Cases Tried before Judge Gesell

1. United States v Chapin, 515 F2d 1274 (D.C. Cir. 1975).
https://bulk.resource.org/courts.gov/c/F2/515/515.F2d.1274.74-1648.html

Denied Dwight Chapin’s appeal of his conviction for perjury in trial before
Judge Gesell.

Argued February 7, 1975; Decided July 14, 1975.

Judges Wright, Leventhal, and Davis (of US Court of Claims, sitting by
designation).

Davis opinion.

2. United States v Ehrlichman, 546 F.2d 910 (D.C. Cir. 1976), cert. denied,
429 U.S. 1120 (1977).
https://bulk.resource.org/courts.qov/c/F2/546/546.F2d.910.74-1882.html

Upheld Ehrlichman’s conviction on all counts in the Plumbers trial before
Judge Gesell.

Argued June 18, 1975; Decided May 17, 1976.

Judges Leventhal, Wilkey and Merhige (US District Judge from the Eastern
District of Virginia, sitting by designation).

Wilkey opinion.

3. United States v Barker, 546 F2d 940 (D.C. Cir. 1975).
https://bulk.resource.org/courts.qov/c/F2/546/546.F2d.940.74-1884.74-
1883.html

Reversed the convictions in Plumbers case on the grounds that the Cuban
defendants had not been allowed to raise the defense of good faith reliance
on national security.

Argued June 18, 1975; Decided May 17, 1976.

Judges Leventhal, Wilkey and Merhige (US District Judge from the Eastern
District of Virginia, sitting by designation).

Wilkey opinion, with Leventhal filing a dissent.

4. United States v Liddy, 542 F2d 76 (D.C. Cir 1976).
http://law.justia.com/cases/federal/appellate-courts/F2/542/76/25255/




Upheld Liddy’s conviction in the Plumbers case.
Argued June 18, 1975; Decided May 17, 1976.

Judges Leventhal, Wilkey and Merhige (US District Judge from the Eastern
District of Virginia, sitting by designation).

Merhige opinion.
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On October 23rd, at 12:45 - just two days before I
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was to leave as Special Prosecutor - John Wilson, the attorney
for Haldeman, called. I was out of the office and he said he
would call again at 3 o'clock. He left a question with my
secretary to this effect: "If the Judge is willing, would you
be able to meet with he and Judge Sirica in the Judge's chambers
at around 4:30 p.m. today?"

I did arrange to meetAin Judge Sirica's chambers as
requested. Prior to doing so, however, I talked Qith Jim Neal,
and then I arranged to meet at Neal's office at 4:15; which was
fifteen minutes prior to the time of the engagement with Judge
Sirica and John Wilson. Neal had disclosed with John Wilson
that Haldeman, in all likelihood, would be indicted in the illegaL
campaign contributions stemming from the Townhouse operation.
Wilson indicated that if we were willing to accept a felony plea
from Haldeman and dismiss the other charges, Haldeman would be
willing to testify against Ehrlichman. Neal stated to me that
he unqualifiedly supported an arrangement of this kind and would
strongly urge that we accept a felony plea from Haldeman, dismiss
the rest of the charges, and let Haldeman, however, agree to testify
in detail to the truth of all matters known to him, including
matters that affected Ehrlichman. Neal told me that Wilson thought,
and Neal agreed with it, that in the event Haldeman pleaded, that
John Mitchell also would cave in.

We met in Judge Sirica's office and John Wilson opened

the conversation by telling the Judge what the discussions had
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been and that his client, Haldeman, wanted to enter a plea but
before doing so, that he, John Wilson, on behalf of his client
wanted to have some general idea of what the Judge's reaction
would be as respects a .. sentence. Judge Sirica told Wilson
poinﬁ-blank that he would have to take his chances on that.
Wilson tried a number of times to get Judge Sirica tb give
some intimation of how his mind ran on the matter but Judge
Sirica each time waived the question or the inquiry aside,
stating that he would give no hint of any kind as to what his
sentence might be, and told Wilson that he would simply have
to take his chances. As a result, nothing constructive came of
the meeting and finally John Wilson gave up, stating well, he
just wanted to see if there was some intimation that he could
take back to his client, but that he now realized that it was
useless to try any further.

Wilson thereupon abandoned the idea of any plea-

bargaining and went to trial.
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WATERGATE SPECIAL PROSECUTION FORCE DEPARTMENT OF JUSTICE
TO ! Leon Jaworski DATE: January 21, 1974

Special Prosecutor

FROM : Philip A. Lacovara
Counsel to the Spe 1
Prosecutor

SUBJECT: Presentment by Watergate Grand Jury Concerning
th.e. P‘r‘e‘s‘i’d‘en‘t .................. . .

As part of our consideration of the most appropriate way of
dealing with evidence tending to implicate the President in the
Watergate cover-up, we have discussed the possibility of advising |
the grand jury that it may return a presentment setting forth its
views of the President's complicity even though it might be
determined as a matter of law or policy that the President should
not be indicted. Peter Kreindler was asked to prepare a memoran-
dum on this subject and he has reached the conclusion, reflected
in the attached memorandum, that submission of such a present-
ment by the grand jury would be constitutional. I have been
discussing this subject with him since the beginning of his
research and am familiar with the authorities. I agree with his
analysis and conclusions in all respects.

If you agree that presentment in lieu of either indictment
or non-action is the proper mode to pursue, there remains the
question of procedure. Specifically, the relative rarity with
which presentments are filed in federal courts makes it desir-
able to advise Chief Judge Sirica in advance of this proposed
course. It would be most unfortunate, for example, for the
grand jury to return a presentment without forewarning and then
have the judge summarily refuse to receive it because of his
lack of awareness of the basis for such a submission. However,
it is also questionable whether we should discuss this procedure
with the chief judge before the grand jury, whose decision would
be involved, has had an opportunity to consider this possible
course. Yet there would be some risk in discussing such an
approach with the grand jury, and perhaps planting a seed that
could not be unsown, before the judge has at least tentatively
indicated that he would be prepared to accept such a presentment.




In light of all of the foregoing factors, Il recommend the
following course:

1. That you decide formally and as quickly as possible
what advice you want given to the grand jury in your capacity
as its counsel on the questions of (a) the President's indict-
ability as a matter of law, (b) the policy factors concerning
indictment of an incumbent President, and (c) the propriety of
the grand jury's submission of a presentment naming the Presi-
dent, either in open court or under seal, with a request that
it be forwarded to the House Committee on the Judiciary. My
own recommendation is that the grand jury be told (a) we believe
that the President can constitutionally be indicted for the
crime of obstruction of justice but that the question is sub-
ject to considerable doubt, and therefore (b), in light of the
severe dislocations that would immediately flow from the naming
of a sitting President as a criminal defendant, it would be
preferable to leave formal proceedings to the House of Repre-
sentatives. With regard to (c¢) the grand jury should be advised
that it may return a presentment, which states its conclusions
based on the evidence it has heard but which does not initiate
a criminal proceeding, and I would propose that the presentment
be submitted under seal to the chief judge, with a request that
it be forwarded to the House Judiciary Committee after counsel
for the President have been given an opportunity to submit any
objections, either on the law or the facts, that they may have.

2. After you make the foregoing decisions, I recommend
that you or I or both appear before the grand jury, at the
conclusion of the presentation of the tapes, to advise them
of these determinations. They should candidly be told that it
is not certain how the court will respond to the submission
of a presentment but should be advised that this matter will
be discussed with the chief judge if the grand jury is inclined
to return a presentment involving the President.

3. If the grand jury indicates its tendency toward re-
turning a presentment, we should schedule a conference with
Chief Judge Sirica to apprise him in advance of this possible
development. I would be prepared to submit a memorandum of law
to him at such a meeting, if he indicated an interest in
receiving it. :




4. At any such meeting we should recommend to Judge Sirica
that the presentment be received by him under seal, with dis-
closure only of the fact that the grand jury has made a submis-
sion to him, and that the White House be given ten days to
review the presentment and to make objections to its filing and
transmission.

Attachment

cc: Mr. Ruth (w/attachment)
Mr. Kreindler (w/o attachment)
Mr. Ben-Veniste (w/o attachment)
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