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QUESTIONS PRESENTED

i. Whether the Court erred in denying motions of
appellants for an indefinite continuance of the time of trial,
a change of venue or both, in view of the overwhelming and
highly prejudicial pretrial publicity that had attended this
case for more than two years with increasing intensity to
the date of trial, especially in view of the fact that most
of the publicity was deliberately engendered by the Government in the exercise of its considered judgment.that the
national interest required that the public be fully informed
of all of the facts of the case and that the impeachment
inquiry invoIving the President be pursued even though such
procedures would so prejudice the defendants as to deny them
their Constitutional right to a fair trial.
2. Whether the Court erred in d~nying defendant
Haldeman’s motion for a judgment of acquittal upon the three
perjury counts against him since as a matter of law, there
was (i) insufficient evidence that he d±d not believe the
statements to be true when made, (2) insufficient evidence
to overcome a reasonable doubt as to guilt, (3) lack of
proof of speolfle intent to oommlt perjury and (4) as to the
8th Count, a material variance between the evidence and the
proof.
3. Whether the Court erred in admitting in evidence tape recordings of conversations without any proof

(xiv)

by the government that the participants in such conversations
against whom they were sought to be used consented to such
recording, when such evidence was inadmissible under the
federal wiretapping statute, and when the government laid
no foundation of authenticity and accuracy.
4. Whether the Court erred in giving instructions,
over objection, advising the jurors that "misusing" .the Central
Intelligence Agency was a basis for convictions under both
Counts One (Conspiracy) and Two (Obstruction of Justice), that
elements of the law of conspiracy were applicable to Count Two,
and that one of the means of perpetrating the alleged conspiracy
under Count One was the giving of false testimony when the Indictment did not allege that the Senate perjury charges under
Counts 4, 7, 8 and 9 were such means, thereby amending the
Indictment which had been returned by the Grand Jury?
5. Whether the Court erred in giving, over objection,
fragmented instructions on "specific intent" which continually
minimized its importance, blurred it with general criminal intent,
and failed to properly emphasize that a defendant charged with a
specific intent crime could only be criminally liable when
performing the proscribed act with an intent to disobey or
disregard the law, when all of the offenses charged by the
Indictment were specific intent crimes?

(xv)
6. Whether the Court erred when it instructed the
jury, over objection, that a particular defendant’s membership
in an alleged conspiracy could be determined on a basis other
than his own acts and declaration, refused a request to define
"corroboration" in a perjury case~where the "two-witness rule"
was applicable, and refused a request to instruct on defendant’s
theory of defense.
7. Whether the Court erred when it gave instructions
that were slanted in favor of the prosecution’s theory of the
case and which advised the jury that it must return a verdict
of guilty if it determined that the Government had made a
certain showing.
REFERENCES TO PARTIES AND RULINGS
On July 9, 1974, the trial court filed a "Memorandum
Order" (J.A. 354) denying numerous joint and individual motions
of the defendants, including Defendant Haldeman’s motion for
severence and for continuance owing to massive prejudicial ~pretrial publicity. Renewed motions for continuance by Defendant
Haldeman on the grounds of intensified prejudicial pretrial
publicity were denied on August 19 (J.A. 391), September Ii
(J.A. 402), September 13 (J.A. 420) and October 1 (J.A. 15). A
renewed motion for severence made at the trial was denied
(Tr. 2610-A).
Defendant Haldeman’s motion for judgment of acquittal
on the perjury counts was denied by the trial court on
December 19, 1974 (Tr. 11,526; J.A. 769).

(xvi)

The trial court admitted certainchallenged tape
recordings in evidence over Defendant Haldeman’s objections
(Tr. 5865-66; see also Tr. 5496).
This appellant also has challenged on this appeal
numerous rulings of the trial court with regard to the jury
instructions. Certain objections were never expressly ruled
upon by the judge and thus rulings cannot be cited. Others
were determined as follows:
Requested instruction regarding claimed
"misuse" of CIA (J.A. 777)
Requested specific intent instruction
(J.A. 777)
Requested "accuracy" instruction (Count 8)
(J.A. 776)
Requested "interruption" instruction
(Count 8) (J.A. 776)
Requested "literally correct-misleading"
instruction (Count 8)(J.A. 776)
Requested "President Nixon as a witness"
instruction (J.A. 777)

This case has been consolidated with the appeals pending
in United States v. Mitchell, 75-1384~ United States v.
Ehrlichman, 75-1382 and United States v. Mardian’~" 7’5-1383 and
some aspects were the subject of prior appeals, an Haldeman v.
Sirica, Nos. 74-1364, 74-1727, and 74-1829. This judgment has
not been before this Court.

STATEMENT OF THE CASE

A thirteen count indictment returned on March i,
1974, charged Appellants Mitchell, Haldeman, Ehrlichman and
Mardian and Defendants Parkinson, Colson and Strachan with
various offenses. All were charged in Count 1 with conspiracy
(18 U.S.C. 371) and all but Mardian were charged in Count 2
with obstruction of justice. Prior to the trial, Colson
entered a plea to a separate offense and the indictment was
dismissed as to him. Strachan, who was also charged individually in Count 13, was severed, and recently the indictment was
dismissed as to him.
The trial began on October i, 1974. Count 3 which
charged Mitchell with making false statements to the FBI in
violation of 18 U.S.C. i001, and Count i0 charging Ehrlichman
with a similar offense, were dismissed at the close of the.
government’s case. Thus Counts 3, 10 and 13 were deleted from
the indictment as it went to the jury, as were the names of
Strachan from the caption and from Counts 1 and 2.
The jury returned its verdict on January i, 1975.
Parkinson was acquitted. Mitchell and Ehrlichman were found~
guilty on all the remaining charges against them, Haldeman was
convicted of all charges against him and Mardian was convicted
of conspiracy, the only charge against him. The Counts on
which Haldeman was convicted included, in addition to Counts 1
and 2, Counts 7, 8 and 9.

2

Count 1 charged a conspiracy from June 17, 1972, the
date of the Watergate break-in to March i, 1974, the day the
indictment was returned, among the seven named defendants and
"other persons to the Grand Jury known and unknown." At trial,
the government read into the record the names of persons whom
the Grand Jury on February 25, 1974, authorized the Special
Prosecutor to "name as [unindicted] conspirators as the need
arises," as follows: Bernard Barker, William O. Bittman, John
C. Caulfield, John W. Dean III, Sally Harmony, Vergelio
Gonzalez, Dorothy Hunt, E. Howard Hunt, Jr., Herbert W.
Kalmbach, Fred C. LaRue, G. Gordon Liddy, Jeb S. Magruder,
Eugenio Martinez, James M. McCord, Richard M. Nixon, Paul
O’Brien, Frank Sturgis, Anthony Ulasowicz." Thus a total of
25 persons were named as conspirators, of whom 18 were
unindicted. (Tr. 3077-79)
The conspiracy charged was that the conspirators
"confederate[d] and agree[d] together and with each other":
(i) to obstruct justice in connection with the investigation
by the FBI, and the United States Attorney, and the grand jury
of the Watergate break-in and in connection with the trial of
the original Watergate defendants, for the purpose of "concealing ... the identities of the persons who were responsible for,
participated in and had knowledge of" the activities which were
the subject of the investigation and trial; (2) to make and
cause to be made false statements to the FBI and false declarations before the grand jury and the court; and (3) to defraud

the United States of its right to have officials of the CIA,
FBI and the Department of Justice transact their business free
from corruption, undue influence and unlawful inpairment and
obstruction, in that the conspirators would interfere with and
obstruct the functions of (a) the CIA by inducing it to provide
financial assistance to the subjects of the investigation
referred to above, and (b) the FBI and the Department of Justice
by obtaining from them information concerning the investigation.
Count 2 charged that the offense of obstruction of
justice consisted of "making cash payments and offers of other
benefits to and for the benefit of the defendants" in the original Watergate case, "both prior to and subsequent to the return
of the indictment [in that case] on September 15, 1972, for the
purposes of concealing and causing to be concealed the~identities of the persons who were responsible for, participated in,
and had knowledge of the activities which were the subject of
the investigation and trial."
Count 7 charged Appellant Haldeman with perjury before
the Senate Select Committee on Presidential Campaign Activities
on July 30, 1973 when he stated that no one to his knowledge was
aware that either the funds raised by Herbert Kalmbach or the
$350,000 that was delivered by Strachan to LaRue involved
either blackmail or hush money until this suggestion was made
in March of 1973.
Count 8 charged Haldeman with perjury before the same
commi~tee on July 30 and 31, 1973 when he testified that

President Nixon had said that in a conversation with Haldeman
and John Dean on March 21, 1972, the tape of which he had listened to, that there would be no problem in raising a million
dollars to satisfy blackmail threats but it would be wrong.
Count 9 charged Haldeman with perjury before that
same committee on August i, 1973 when he said that he didn’t
believe there was any reference to Magruder committing perjury
at the meeting of March 21, 1973 between President Nixon, Dean
and Haldeman.
Haldeman was sentenced as follows: 20 months to
5 years’ imprisonment on each of Counts 1 and 2, to run concurrently, and i0 months to 3 years on each of Counts 7, 8 and
9, to run concurrently with each other but consecutively to
the sentences on Counts 1 and 2, for a total of not less than
30 months and not more than 8 years. (J.A. 871)
The factual matters relevant to the issues discussed
in this brief are set forth in the Argument.
ARGUMENT

I. ADOPTION BY REFERENCE
Appellant Haldeman adopts by reference Sections II,
III and IV of the Argument of Appellant Mitchell’s Brief;
Point II of the Argument of Appellant Mardian’s Brief insofar as
it challenges the constitutionality of conspiracy prosecutions
such as this; and Points I, II and III of the~Argument of Appellant Ehrlichman, with the notation that with regard to Point I,

the need for Nixon’s deposition, Appellant Haldeman also
demanded it, submitting a verified statement of the facts that
he would elicit and which would bear on his exoneration.
II. PRETRIAL PUBLICITY IN THIS CASE PREVENTED A FAIR TRIAL
A. The Scope of the Publicity
This section of the brief is concerned with the prejudicial publicity directed at the ~efendants in this case.
It will cite example after example of this publicity, which
was calculated to persuade any person subjected to it that
these defendants were guilty. It should be remembered, however, that these defendants by showing this, nei%her auoept
the statements as true nor think them incapable of an innocent
explanation. They are cited to show that the public must necessarily have been convinced of their guilt before thein trial
began. In a trial unburdened by this publicity, they are convinced that they can establish their innocence and ask this
Court for that opportunity.
The pretrial publicity in this case was unprecedented
intriguing and enormous, especially in this jurisdiction, spanning more than two years, and under the designation "Watergate"
involved the most important public figures in the country. It
raised, and, to a great extent, decided fundamental Constitution~l issues of rel~tionships among the coordinate branches of
government while providing a grubby and sordid scandal for the
man in the street. The publicity about the case supplied
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elements of intrigue and mystery that caused suspense and
invited speculation and by piecemeal revelation unfolded a
drama too bizarre for fiction. From a small beginning, the
story built slowly with ever more exciting plots and sub-plots
to a mighty climax and an unprecedented denouement. Whenever
it appeared that the ultimate dramatic peak had been reached,
new revelations raised it to new heights. The hearings and
report of the Ervin Committee and the hearings, debates and
report of the House Judiciary Committee provided unparalleled
official publicity. The resignation of the President of the
United States and his pardon by his successor defied the hyperbole of the statesmen, the headline writers, the pundits and
the editors. The scope of the publicity prejudicially directed
toward these men had to be experienced to be appreciated. Thus
it is not only the quantity of the coverage about which these
defendants complain but the quality of it as directed toward
them.
Every aspect of Watergate-related matters from
June 18, 1972 to the present time has been front page. news,
enjoying almost unlimited space in the newspapers and receiving

i/

the highest priority on television and radio.-

Since the effect of publicity on prospective jurymen in
the District of Columbia is the basis for defendants’ contention that the publicity was severely adverse to them,
consideration is given herein only to the publicity that
had local impact. Two appendices are being furnished in
a separate volume with quotations from the two Washington
(continued)

From the arrest of five rather nondescript burglars
on the night of the break-in, the list of those accused of
responsibility in its planning and execution and then of its
alleged cover-up, gradually expanded to more and more important
figures until eventually it included even the President himself.
It became and was duly reported as the greatest Constitutional
struggle~of our times. It has been described as being a test
of whether any man is above the law, including the President of
the United States.

(continued)
newspapers for two periods in the development of this case.
Appendix A contains quotations fr6m these papers for one
month from April 19, to May 18, 1972. As part of the
record in this case there are on file clippings on the
subject of Watergate for the period June 17, 1972 to
April 30, 1974, submitted in connection with motions made
by Charles Colson and Kenneth Wells Parkinson, who were
defendants then. They are in bound volumes and consist of
more than 5,000 clippings. Additionally there have been
filed by defendant Haldeman a file of The Washington Post
for the period of July 15 to August 15, 1974, plus the
issues of ~ewsweek and Time for the week following President
Nixon’s resignation~ Later clippings have been filed with
various motions up to the eve of trial. This record, therefore, furnishes the basis.fdr the account of the case given
herein. It hardly seems necessary to key each statement of
the history of the case to a particular clipping. It is
submitted that the broad outline is essentially correct.
If it contains any error that the government cares to point
out, these defendants will accept the correction, since it
cannot affect the basic thesis. Any random dipping into
the record by members of this Court would prove most
instructive, but the Court is particularly requested to
read the Appendices for they contain a fair sample of the
prejudice displayed locally, of which these defendants
complain. As in Sheppard v. Maxwell, 384 U.S. 333 "The
record includes no excerpts from newscasts on radio and
television but ... we assume that their coverage was equally
large." That would be a fair assumption in this case.

The public regarded itself as a participant, and
therefore was anxious to uncover the clues which were apparently being extracted with the greatest difficulty from reluctant and resistent forces. It was made to appear as a contest
between good and evil forces, fought out in the courts, including the Supreme Court, and in the committees of both Houses of
Congress.
Repeated revelations have focused attention on each
item of evidence that was ultimately adduced at the trial of
the case. There have been numerous occasions for the reiteration of the evidence. The public has not been allowed to forget
any part of the case. Each new event has been the occasion for
hammering home anew the earlier evidence which was also the
very evidence that was used to convict at trial.
B. The Defendants
To understand the prejudice to these men engendered
by the publicity involved, it may be well to point out who
these men were and why the publicity, whether it was directly
aimed at them, their chief or their subordinates, spread such
a miasma of antipathM~toward them in the public mind as to make
it impossible for them to have received a fair trial at the
time and place it was held.
i. and 2. Haldeman and Ehrlichman
In his narrowly unsuccessful campaign for the presidency in 1960, Richard M. Nixon, then Vice-President, had as
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important aides, H. R. Haldeman and John D. Ehrlichman, and,
when he ran successfully in 1968, they played very important
roles. When he took office in January 1969, they were appointed
his principal:Presidential assistants. Haldeman was considered
the PreSident’s "chief of staff" and Ehrlichman was his principal adviser for domestic affairs.
3. Mitchell
John Mitchell was a senior partner in the New York law
firm which Nixon joined in 1962 .and, when Nixon ran for President- in 1968, was his campaign manager. He was appointed
Attorney General when Nixon became President. He served in that
highly visible post until the early spring of 1972 when he
became Chairman of the Committee to Re-elect the President,
which post he held until July 30, 1972. He was much publicized
during his term as Attorney General because of his reputation
as a.,law and order" man during this period of protest marches
and campusturbulence. Additional attention was directed toward
him by the media because of his flamboyantly newsworthy wife,
Martha.
4.~ Mardian
Robert Mardian was less well known as Assistant Attorney General, with responsibility for prosecutions that did not
meet .the favor of the press. He was politically active and consented to .resign and become an assistant to Mitchell when he
went to the Committee to Re-elect the President. He served
there until immediately after the 1972 election.

I0

As a result of their continuing close association
with the President of the United States, three of these men, at
least, were well known to every newspaper reader and television
viewer in the United States, to a large extent, throughoutthe
world. Haldeman, Ehrlichman and Mitchell were among the very
few persons who had access, on their own initiative, to the
head of the most powerful nation in the world. Indeed, Haldeman
was reputed to largely control such access, and thus in many
circles was much resented. Haldeman and Ehrlichman were
regarded with awe and even jealousy; they were considered extensions of the person and office of the President and guardians
of his time and economizers of his effort. Through them flowed
most of the information that he required for decision making
and they were his immediate action arm in carrying out his
decisions.
This intimate relation with the President made them
immensely newsworthy. The comings and goings of Haldeman,
Ehrlichman and Mitchell, their habits and both their public and
private lives were of constant interest to the press. As with
any famous person and especially with a person of power and
influence, any breath of scandal titillated the public and
prompted extensive coverage in the press. Any suggestion of
misconduct in.the White House commanded the highest degree of
attention because of its compelling interest to readers and
viewers.

~
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These men were in the middle in the struggle between
the President, the Special Prosecutor and the Congress. The
battle in the courts was not in so exalted a sphere that it did
not involve questions of guilt or innocence of these defendants.
As will more fully appear hereafter, the charges against them
were intimately tied to the offenses listed in the Articles of
Impeachment against President Nixon. They were all accused of
conspiring and acting to cover up a crime. They were his
alleged co-conspirators and anything that appeared to be criminal on his part required coordinate criminality on the part of
others; any admission of guilt on his part was an accusation by
him against the "co-conspirators.,, The inseparability of the
various strands of what is called the Watergate cover-up is
demonstrated dramatically in the hearings and reports of the
House Judiciary Committee on the Articles of Impeachment against
the President. There the alleged misdeeds of Haldeman,
Ehrlichman and Mitchell are set out in great detail as proven
facts, in a much more damning fashion ~than any allegations concerning the President himself.
History of’the Case as Reported in the News
1. The First Developments
All of the following brief history was fully and contemporaneously.reported in the news. Almost immediately after
the first report of a break-in at the headquarters of the Democratic National Committee in the Watergate Office Building, and
the capture of the burglars, they were linked to E. Howard Hunt

who was said to be on the White House staff. Upon his disappearance, his White House safe was drilled and the contents
removed. Hundred dollar bills found on the burglars were
traced to funds of the Finance Committee of the Co~m~ittee to
Re-elect the President. James McCord, one of those caught redhanded, was established as the security chief for the Committee
to Re-elect the President. The public was alerted to anticipate news that the Committee to Re-elect and the White House
were directly involved in the break-in. It soon became known
that G. Gordon Liddy, counsel for the Finance Committee of the
Committee to Re,elect the President, was involved. Appellant
Mitchell was also involved in the speculation from the beginning,
especially in view of his resignation on June 30, 1972 as chairman of the Committee to Re-elect the President. On September 15,
1972 Hunt and Liddy, along with the men caught at Watergate,
were indicted.
Mrs. Hunt died in an airplane crash on December 8,
1972, with some $i0,000 in hundred dollar bills on her person.
On January 8, 1972 Hunt pleaded guilty of participation in the
break-in, reinforcing the public’s belief that more was present
than met the eye and whetted its appetite for further information.
The guilty pleas of Barker, Gonzalez, Martinez and Sturgi$, the
trial, the refusal of Liddy to talk, and Liddy’s and McCord’s
convictions kept interest high. Judge Sirica’s insistence that
Liddy reveal the "higher-ups" or else go to jail for contempt,
fueled the public’s expectation that there must be a scandal of
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huge proportions. The public, prompted by Judge Sirica, were
urged to think that the dimensions of the plot were being concealed by persons in the highest authority. Judge Sirica
insisted that he wanted to discover the full truth.
This thesis was given ~substance by McCord’s letter of
March 20, 1973, to Judge Sirica, stating that higher-ups were
involved and that hush money had been paid to the defendants in
the break-in case. Judge Sirica released this letter to the
press on March 23. Thereupon the grand jury was reconvened to
probe further into the background of Watergate.
The Congress, not to be outdone by the judiciary in
uncovering scandal, determined to institute an investigation of
its own. The Senate, on January ii, appointed Senator Sam Ervin
as chairman of a select committee to investigate campaign practices. The Committee consisted of seven Senators, three Republicans and four Democrats. The resolution authorized the establishment of a large staffto aid in the investigation, all as
fully reported in the media.
2. The Spring and Summer of 1973
Watergate was never out of the headlines during the
spring of 1973, with leaks from the grand jury and from the
Senate investigations, the sparring between the Ervin Committee
and the White House as to testimony of White House aides and
rumors that John Dean was talking to the prosecutors. A midnight
meeting between the U;S. Attorney, the Attorney General and the
Assistant Attorney General in charge of the Criminal Division
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and their subsequent meetings with the President, was-fully
reported. The President on Aprii 18 announced new evidence of
wrongdoing as a result of his intensive investigation. Rumors
of impending resignations were rife.
On April 30, the President announced the resignations
of Haldeman, Ehrlichman and Kleindienst, The resignation of
these men and the simultaneous firing of John Dean, was spectacular news that was fully savored by the news media. The press
was unconvinced by the President’s statement that Haldeman and
Ehrlichman were two of the finest public servants that he had
ever known and interpreted their resignations both as an admission of complicity in the Watergate break-in and its aftermath
and as evidence that they had so confessed to the President.
They were almost immediately thereafter haled before the Watergate grand jury with much resulting publicity on television and
in the press. Grand jury testimony was leaked to the press and
verbatim accounts of some of ~he proceedings appeared in Jack
Anderson’s column in The Washington Post.
There is no satisfactory way of demonstrating the
extent of the publicity rampant during any period of this case,
nor is it possible to show effectively how prejudicial the tone
and content of it was to these defendants. In an attempt to
furnish a taste of this prejudice, Appendix A to this brief contains a very few excerpts from some of the news articles in the
two Washington newspapers for one short period of its development, namely, April 19 to May 18, 1973. This period was
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selected more or less at random. It is typical only and
not exceptional. Any other period would be as representative.
It may be urged that the publicity eighteen months
before trial cannot be expected to have had much impact on.
the prospective venireman. In the ordinary case this argument might have validity, but this case was exceptional in
this respect as in so many others. In the first place, the
volume and the positiveness of the assertaions of their guilt
both officially and in the press and on television in this
period are such as to indelibly impress the public. Secondly,
the publicityduring this whole period was unremitting and
the same allegations were so constantly repeated as to gain
an irremediable appearance of authenticity. Appendix B to
this brief quotes excerpts from some of the more derogatory
statements in the Washington newspapers from the first of
July 1974 to the end of September and shows that the accusations against these men increased rather than diminished,
The Senate Select Committee began hearings on
May 17, 1973. Witnesses were paraded before the Committee
to be grilled by staff counsel of both the majority and
minority parties and by seven Senators in rotation with unlimited opportunities to ask additional questions. There
were thirty-seven daily sessions and sworn testimony of
thirty-five witnesses reported in 7,537 pages. The Committee
adjourned on August 7 and reconvened in September but most
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of the testimony relating to this case was produced in the
first session.
All of these hearings were televised live and in
full color on national networks during the day and on tape
in the evening. Many excerpts from the coverage were televised in regular evening telecasts on the commercial stations.
A Gallup poll at the time indicated that nearly 90%
of the country watched the hearings on television. As indicative of the result of the publicity surrounding these events,
the Gallup poll, on August 14, said that President Nixon’s
popularity had dropped 37 points to 31%, the lowest of any
President in twenty years.
In addition, the press carried extensive segments
of the testimony together with summaries and commentary. The
effect of this spectacle was to convey and indelibly impress
on the public’s mind a conviction of wrongdoing on the part
of high public officials including these defendants. Every
one of the principal witnesses for the government in the
trial below testified before the Senate Select Committee and
these defendants were required to testify as well. The testimony that the government witnesses gave to the Senate Committee
was virtually identical with their testimony at trial. Thus
the public, especially the Washington public, was given a
complete preview of the testimony of all of the government’s
witnesses under dramatic circumstances, sanctioned by the
authority of the Senate of the United States.
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But dramatic as these events were., they contained
the seed of much more dramatic events to come, for in the
course of his testimony before the Committee, Alexander
Butterfield, a former White House aide, and then chairman
of the Federal Aviation Administration, revealed that all
conversations in the White House Oval Office and the President’s office in the Executive Office Building were recorded
and Preserved on tape. This naturally suggested to the
Senate Committee that they should demand the tapes of certain conversations that had been testified to before the
Committee as, for example, the talks that John Dean said he
had had with the President in March 1973.
After the resignation of Attorney General Richard
Kleindienst on April 30, the President appointed Elliott
Richardson to succeed him, with the mandate to appoint a
special prosecutor to investigate and to prosecute in all
matters related to Watergate. On May 17, Richardson appointed
Archibald Cox to this position. He was given a substantial
appropriation to fund an adequate staff. The Special Prosecutor took over the case from the U.S. Attorney for the
District of Columbia and from the Department of Justice.
This staff throughout this period made active use of the special Watergate grand jury for a wide ranging investigation.
As soon as he was appointed, Cox asked for suspension of the Ervin Committee hearings, but this was rejected
on June 5. He went into district court to compel a suspension

18

of the broadcasts on the theory that the publicity these
hearings engendered would prejudice any future prosecutions.
The court denied this suggestion and the television broadcast of the hearings continued.
3. The Struggle for the Tapes
Both Cox and Ervin requested that the tapes be
turned over to them. On July 26, Special Prosecutor Cox
obtained an order from Judge Sirica requiring President Nixon
to show cause why he should not be compelled to release the
tapes.
Thereafter, counsel for the President filed a brief
with Judge Sirica opposing the attempt to compel him to release information. The Ervin Committee also filed a suit in
the district court to compel the release of Presidential tapes.
Argument on the suit to compel the release of tapes and documents was held before Judge Sirica on August 22. On August 29,
Judge Sirica ordered the President to make the tapes available.
The White House stated that it would not comply with the order
and the President would appeal. This Court, before any appeal
was filed, sua sponte, ordered the lower court to complete all
proceedings on both the Ervin Committee suit and the prosecutors’ suit so that the Appellate Court could hear the arguments and reach its decision by the end of September and an
appeal could be taken to the Supreme Court in its October term.
During this period, the President, in televised
specials and news conferences, claimed that these proceedings
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were an attack on the Presidency itself and were calculated to
destroy its effectiveness.
On September ll, the argument was held in this Court.
On September 1B the Court unanimously adopted a memorandum
urging a compromise. On September 20, the parties reported to
the Court that they were unable to reach a compromise. This
Court, thereupon, on October 12, upheld the subpoena for the
tapes but ordered them to be submitted to Judicial scrutiny
in camera by the trial Judge, so that privileged matters might
be excluded. A short stay was provided to permit an appeal
to the Supreme Court, Nixon v. Sirica, 159 U.S. App. D.C.
58, 48? F.2d 700 (1973). The President then proposed a compromise
by which Senator Stennis would be furnished transcripts and
the opportunity to listen to the tapes to verify the authentlcity of the transcripts.
Special Prosecutor Cox turned down this suggestion
and insisted that the Court’s order be complied with. There
followed the so-called "Saturday Night Massacre". On October
20, Attorney General Richardson and Deputy Attorney General
William Ruckelshaus resigned rather than carry out Nixon’s
order to fire Cox. The next in line, the Solicitor General,
executed the order. The White House simultaneously announced
that the Special Prosecutor’s office had been abolished. This
was never in fact done, and shortly thereafter the PreSident
appointed William Saxbe, Attorney General, who in turn named
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Leon Jaworski Special Prosecutor.
The firing of Cox caused such a "firestorm" of public protest as General Haig described it,

that the Presi-

dent announced that he would turn over the nine tapes to Judge
Sirica, although, he said, there were actually only seven. The
accusations of graft leveled against Vice President Spiro
Agnew, his plea to an information and his resignation in
November 1973 effectively aroused further indignation against
the administration of which these defendants had been a part.
In the tape of June 20, 1972, between the President
and Haldeman, there was said to be an eighteen minute gap.
The report of this deficiency was one more aspect of the case
that fascinated the public and set off speculation in the media
about how and why the gap was caused. Suspicions were printed
widely that were harmful to the participants, including defendant Haldeman. Judge Sirica instituted a judicial inquiry into

The Report of the Ervin Committee cites as "proof of the
impact of the Committee’s hearing...the unprecedented
public response to the firing of Special Prosecutor Cox
on October 20, 1973. On that weekend alone, a half million telegrams came to the Congress. Hundreds of thousands of telegrams flowed in during the following days.
The overwhelming sentiment of these telegrams was in
opposition to the. President’s action. It is doubtful
that public sentiment would have been so aroused by the
President’s action had the public not been sensitized to
the issues involved through the committee’s hearings."
The Final Report of the Select Committee on Presidential
Campaign Activities, United States Senate Pursuant to S.
Res. 60, Februar[ 7, 1973, 93d Con@ress, 2d Session,
Senate. Report No. 93-981.
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the matter, calling, among others, the President’s secretary
who attempted to explain the erasure. Appellant Haldeman was
also compelled to testify. The court appointed electronic
experts who reported to the court that the gap was caused by
multiple manual erasures. This was simply one more intriguing
and highly publicized item of news which helped maintain the
fever pitch of interest in what the tapes would disclose. Some
of these defendants were participants in many of the taped
conversations so that this publicity had a continuing harmful
impact on their problems.
On October 24, 1973, the House Judiciary Committee
had begun consideration of possible impeachment proceedings
against the President. After it was determined to start such
an inquiry, the Committee decided that it should obtain the
tapes of Presidential conversations for the month before and
the month after March 21, 1973, the date when the President
had said he first heard of a Watergate cover-up. The request
was originally for 42 ~tapes, but this was later expanded to
include tapes of conversations on matters other than Watergate.
There followed the long struggle between the Committee and the President over the right to obtain the tapes,
involving as it did questions of separation of powers, execu,
tive confidentiality, the claim of the Committee to the "best
evidence" and much else. There were threats to issue a subpoena, a denial of that right and debates on what were impeach-
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able offenses and what evidence was required in respect thereto.
Meanwhile, amidst much publicity, these defendants
were indicted in this case on March i, 1974, and arraigned the
following week. Judge Sirica announced their trial would begin
on September 9. Since it was obvious that the tapes were
sought as much for evidence in their trial as for any impeachment proceedings, the unwillingness of the President to release
the tapes seemed to the public an attempt to conceal evidence,
affecting them as well as himself. They may have been pawns
in a constitutional struggle but the unending publicity that
this debate generated was signally prejudicial to their right
to a fair trial.
On April ii, the Judiciary Committee voted to subpoena the tapes it wanted and on April 18, Judge Sirica ordered
a subpoena issued, at the request of the Special Prosecutor,
for 64 tapes. On April 29, the day before the subpoena set
for compliance, President Nixon, on national television,
announced that he was turning over to the Judiciary Committee
and making public transcripts of tapes of various conversations with his aides for the period September 15, 1972 to
April 27, 1973. Some of these were included in. the subpoenas
and some were not. These transcripts, though edited, represented tapes of conversations, some of which were later introduced at the trial of these defendants as proof of the crimes
with which they were charged. Much of the content was otherwise discreditable to these defendants and was seized on by~
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the press to make them objects of scorn and ridicule. The
transcripts were immediately rushed into print by the newspapers, with the Washington papers printing verbatim copies
of all significant portions. The New York Times quickly
published all of them in a paperback book which was given
wide circulation. Again not only was this publicity prejudicial in nature, but it was also fascinating. Here the
public was able to read what were the actual words spoken
in the sanctum sanctorum of the Oval Office about what had
been proclaimed the greatest scandal of our age.
The prejudice resulting from the publication of
these tapes was engendered by the government in the person
of the Chief Executive of that government. The President
claimed that the evidence of these transcripts showed that
he was not culpable, but they had neither the purpose nor
effect of exculpating his subordinates. They contained such
passages as his counsel, John Dean, telling him that his
two principal assistants might have to go to jail.
But, as is usual in the history of this case, each
climax gave rise to a new one. Chairman Rodino advised the
President that this release of transcripts did not satisfy
his Committee’s subpoena and issued a new one. The President
said he would not comply further. The Special Prosecutor on
April 16 sought and obtained a subpoena directed to the
President for 64 tapes. Counsel for the President moved to
quash the subpoena on the return date. This motion was

denied on May 20, and the President’s attorney filed a notice
of appeal to this Court. But the Special Prosecutor sought
a writ of certiorari from the Supreme Court and asked that,
if granted, the Court sit in July to hear argument and decide
the case. The focus here was again the trial of these defendants and the press said so. The prosecutor claimed that he
needed these tapes as evidence in the trial of these defendants and sought the aid of the Supreme Court which complied
with the request to act with nearly unprecedented expedition.
This haste was necessary so that these defendants could be
tried without delay. The Supreme Court obliged, setting an
expedited briefing schedule with argument on July 9. On
July 24, it unanimously upheld the subpoena in United States
v. Nixon, 418 U.S. 683 , 41 L.Ed.2d 1039, 94 S. Ct. 3090.
This procedure naturally gave rise to a blaze of publicity.
The very forces thus being used to force an early trial
created additional publicity prejudicial to these defendants
because the trial would take place while the memory of these
historic proceedings were still vivid and the prejudice they
engendered was still pervasive.
The Special Prosecutor asked Judge Sirica to order
expedited release. The order was, of course, granted and
the turning over of the actual tapes began on July 29.
4.

Impeachment Debate in the House Judiciary Committee
Meanwhile, the House Judiciary Committee, which had

for months been taking testimony in closed sessions but which
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was in fact fairly fully reported in the press, was now ready
toward the end of July to debate proposed Articles of Impeachment of the President. The Committee decided that these debates
should be nationally televised on a rotating basis among the
networks and largely in prime time. Such an historic debate
commanded a huge audience. It afforded one more opportunity to
give the alleged sins of these defendants as the agents of the
Preisdent the widest and most damning publicity under the official sanction of the House of Representatives. The Committee
members who debated whether to impeach the President took for
granted in their statements the guilt of these defendants, using
it as a base from which to strike at the President. No restraint
in the vilification of these men was considered necessary. These
debates were, of course, fully covered by the press with many
lengthy extracts from the actual debates. Some of these reports
are set forth in Appendix B.
The staff of the Judiciary Committee had prepared a
brilliant and comprehensive colla~ion of all the evidence that
had been assembled in the preceding two years, by the prosecutors
and

by the Ervin Committee staff. It also included material

received from the President and from other sources. Every conceivable shred of evidence bearing on the problem of impeachment, which included every item affecting these defendants was
there assembled. It was published in large volumes in July with
the imprimatur of the Committee together with a report alleging
in no uncertain terms the guilt of these defendants.
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The Committee had received the actual tapes released
by the President on April 30, from which its staff prepared
transcripts. Members of the Committee were provided with earphones to listen to the actual tapes with the guidance of these
transcripts. The Committee’s version of the transcripts permitted the fascinating game of comparison with the White House
version. Not surprisingly, this was fully indulged in by the
press and not to the credit of the President or these defendants.
This Court must consider what all of this adds up toin
the context of prejudicial pretrial publicity. This brief has
spoken of the reiteration of and the variations on the theme of
the guilt of these defendants. Perhaps this is the appropriate
place to enlarge upon this assertion. As has been seen, the
latter half of 1972 and the first months of 1973 was the time
when speculation of possible involvement in a cover-up was rife.
In April and May of 1973, leaks concerning the accusations of
Dean and Magruder to the U.S. Attorney’s office and to the staff
of the Ervin Committee were widely reported. They were making
the same accusations then that they were to repeat so many times
thereafter. The first occasion for this repetition was in full
glare of the Ervin Committee. There the public first heard live
what had before been only well-founded rumors.
When President Nixon released transcripts of many of
the tapes in April 1974 which were then immediately published,
the public had still another chance to read about the events of
which it had heard so much testimony before. Thereafter the

text of the House Judiciary Committee’s version was published,
affording a field day for invidious comparison of the texts,
with the strong suggestion that the White House had doctored its
version to protect the guilty. The testimony before the Judiciary Committee rehearsed again the familiar testimony.
~

The televised Judiciary debates were largely a rehash

of the same evidence. Surely, never in history has the public,
from which the veniremen were so soon to be selected, had such
a tale of alleged misbehavior so repeatedly dinned into its ears
by such official bodies. It was no wonder that the witnesses
were so practiced that they could repeat as if by rote their
story at trial. The public and the press were almost bored by
the trial since they were hearing once more the oft told tale
with absolutely nothing new.
For a few days in early August, there was almost a
lull compared with what preceded and what followed. Newspaper
readers were not allowed to forget, however, for some of the
principals were always on the front page. The major headlines
onthe front page of The Post were "Ehrlichman Gets a 20 Month
to 5 Year Sentence - Maintains Innocence to Judge" (August I).
"August 19 is Seen for Debate" (August 2). "Dean Gets 1-4 Years
in Prison" saying, "What bothers me most is I was involved in
corruption in government and misuse of high office." (August 3)~/

It is interesting that Judge Sirica chose August 3, 1974
to sentence John Dean to prison, who had pleaded guilty
nearly a year before (October 18, 1973), ordering him to
(continued)
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On the same day, headl±nes said "Nixon Senate Support Ebbs White House Concedes ’Uphill Struggle’." On August 4, page 1
read "A Capitol in Agony - The Impeachment Monster Unleashed."
Then, on August 5, a hint of what was yet to come wa~sI
contained in the headline: "Nixon Calls Top Aides to Camp
David - New Tapes ’Damaging’ According to One High Level White
House Official."
The transcript of the tape of the June 23 conversations between Nixon and Haldeman, which was released by the
President on August 2, was published, together with a statement
by the President that was virtually a confession of guilt. It
is no wonder that the pundits characterized this event as "damning" to Haldeman and almost equally so to his co-defendants.
Nixon conceded that it clinched his impeachment by resigning
three days later, the first President in the history of the
United States to do so. His resignation speech was, of course,
telecast on all networks. A reference to Appendix B will show
how adversely to these defendants these developments were
regarded by the newspapers.

_3/

(continued)
report to begin serving his term on the day after Labor Day,
one week before the trial in this case was scheduled to
begin. Undoubtedly it was calculated to demonstrate to the
veniremen who would try this case that the principal accuser
of these defendants and confessed principal participant in
the cover-up was going to jail. If he, why not they? It
was also calculated to help the prosecution when Dean testified, so that it would not appear to the jury that he was
cooperating to obtain a mitigation of sentence. His prompt
release by Judge Sirica after the trial shows in fact his
effective testimony won him this reward.

For the rest of the month of August, the implications
of the resignation and speculation on the guilt of the Appel"
lants here was never far from the front page. But any possibility that prejudicial publicity might moderate as the date
of trial approached was shattered when on Sunday, September 8,
1974, President Ford, unexpectedly and dramatically, announced
a "full, free and absolute pardon unto Richard Nixon for all
offenses against the United States which he, Richard Nixon,
has committed or may have committed or taken part in during
the period from January 20, 1969, through August 9, 1974."
Mr. Nixon accepted the pardon saying, in part, "I
was wrong in not acting more decisively and more forthrightly
in dealing with Watergate, particularly when it reached the
stage of judicial proceedings and grew from a political scandal into a national tragedy."
The principal offense pardoned by President Ford
as recognized by Mr. Nixon, was involvement, in the alleged
conspiracy and obstruction of justice for which these defendants were indicted and in which he was named an unindicted
co-conspirator. The implication of the grant and acceptance
of a pardon, even while not expressly admitting guilt, was
that the President and ex-President believed that Nixon and
his subordinates, including these defendants, were guilty of
criminal acts. This was the immediate interpretation put on
it by the press.
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The report that President Ford was considering pardons to other persons, produced angry outcries from Congressmen as duly reported in the press. As a result, the President
quickly denied that he was considering such action.
On September 16, in his nationally televised and
broadcast news conference, President Ford stated "The acceptance of a pardon I think can be construed by many as an admission of guilt." He also said in answer to a question as to
whether he believed that Nixon had committed an impeachable
offense "The fact that 38 members of the House Committee on
the Judiciary have unanimously agreed in the report that was
filed that the former President was guilty of an impeachable
offense is very persuasive." This was the Committee that had
so roundly excoriated these defendants.
What conclusion could a prospective venireman draw
from these statements when coupled with the front page article
in The Post on September 12, that H. R. Haldeman, on behalf of
himself and John Ehrlichman, had threatened Nixon with
blackmail in the waning hours of his Presidency unless he
granted them pardons? The effect must be that the President
of the United States believed that men who demanded pardons
thereby acknowledged guilt.
There was no respite in this unfavorable publicity
up until the very eve of trial, as shown by the quotations in
the Appendix.
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It may be argued that it is improbable that many of
the veniremen had read even a small percentage of the vast
coverage to which they were exposed. When many columns,
whole pages and even special sections are devoted to the case,
it is unlikely that anyone could have read much of it. Some of
the veniremen on voir dire suggested that they had grown tired
of the whole thing and stopped reading about it. But they were
undoubtedly affected by it and in a way adverse to these defendants. No one need go beyond the headlines to receive an impression of guilt. When readers are given to believe that the enormous number of words and articles are reports of evil doing,
they must be impressed by the very bulk of it. Furthermore,
the news commentators on radio and television read and digested
much of this material and gave their version of it to their
listeners and viewers. Month after month their talk was of
guilt. No article or comment ever suggested that there were
two sides to the question; none that there could be an innocent
exploitation and none that there could be justification.
It is safe to conclude that at no time in history
has there been such a volume of defamatory material directed at
defendants in a criminal trial. Never has there been such insistence on guilt for so long a period up to the very time of trial.
Never has the atmosphere surrounding any person accused of crime
been so supersaturated with the utter assumption of guilt by
every published comment, official and unofficial.
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D.

The Applicable Legal Precedents
i.

Overwhelming Press Coverage Denied Defendants’ Right
to a Fair Trial
The court below erred in refusing to grant a continu-

ance of the trial because of the prejudicial pretrial publicity
that denied the defendants any opportunity for a fair trial at
the time it was held. The Supreme Court has considered in a
number of cases the question of whether the pretrial publicity
was of such a character and intensity that it alone was sufficient to deny a defendant his constitutional right to a fair
trial under either the Sixth or Fourteenth Amendment. The
cases which will be discussed are those that hold that where
the pretrial publicity is sufficiently intense and highly prejudicial, no proof of actual prejudice need be shown to establish denial of constitutional guarantee.
Although none of the cases are identical and, indeed,
vary widely in their facts from this case and from each other,
the principles enunciated in each of them are appropriate here.
The factual comparison will show that the cumulative weight and
impact of the prejudicial pretrial publicity on these defendants
was greater than in any single one of the other cases. It will
demonstrate that the Supreme Court if faced with the facts of
this case would necessarily conclude that a fair trial could
not possibly have been obtained in this jurisdiction at the time
the trial judge insisted on proceeding.
In Irvin v. Dowd, 366 U.S. 717 (1961), the Court held
that where the evidence of strong prejudicial pretrial publicity
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exists, a fair trial cannot be assured even when the juror on
voir dire says "... that he would be fair and impartial to petitioner..." (728). There the publicity thoroughly blackened the
character of the defendant and said that he had confessed to
the murders of which he had been accused. The reputations of
these defendants were more effectively and completely denigrated
by the long sustained and hostile publicity directed toward them
than was the reputation of Irvin by the relatively short if
intense publicity affecting him.
The concurring opinion of Mr. Justice Frankfurter is
particularly applicable to the present case when he said:
"... this is, unfortunately, not an isolated case ... nor an atypical miscarriage
of justice due to anticipatory trial by
newspapers instead of trial in court
before a jury.
"More than one student of society has
expressed the view that not the least significant test of the quality of a civilization is its treatment of those charged
with crime, particularly with offenses
which arouse the passions of a community.
One of the rightful boasts of Western civilization is that the State has the burden
of establishing guilt solely on the basis
of evidence produced in court and under
circumstances assuring an accused all the
safeguards of a fair procedure. These
rudimentary conditions for determining
guilt are inevitably wanting if the jury
which is to sit in judgment on a fellow
human being comes to its task with its
mind ineradicably poisoned against him.
How can fallible men and women reach a disinterested verdict based exclusively on
what they heard in court when before they
entered the jury box, their minds were saturated by press and radio for months preceding by matter designed to establish the

guilt of the accused. A conviction so
secured obviously constitutes a denial of
due process of law in its most rudimentary conception." (729, 730)
The passions of the community had been thoroughly
aroused against men who were depicted as having betrayed the
highest public trust, so that the public was urged to cry out
for vindication.
Rideau v. Louisiana, 373 U.S. 723 (1963), involved a
television broadcast repeated on three occasions of a sound
film of an interview with the accused "admitting in detail the
commission of the robbery, kidnapping, and murder, in response
to leading questions by the sheriff..." (725).
As the Court said:
"... For anyone who has ever watched television the conclusion cannot be avoided
that this spectacle, to the tens of thousands of people who saw and heard it, in a
very real sense was Rideau’s trial - at
which he pleaded-~ilty to murder. Any
subsequent court proceeding in a community
so pervasively exposed to such a spectacle could be but a hollow formality." (726)

To the prospective juror in the District of Columbia,
the televised hearings before the Senate Select Committee in the
summer of 1973 was in a very real sense the trial of these
Appellants. Before a prestigious panel of United States Senators on practically every television channel in full color, day
after day, and night after night for those who had missed it
during the day, their trial went on. It was reported in The
Washington Star as "the biggest show in town." The accusers of
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these men were paraded before the cameras and testified against
them. When these defendants were called to testify, they were
questioned in rotation by staff counsel and all seven Senators.
Rules of evidence did not apply and leading and argumentative
questions were permitted in order to put these defendants in the
most unfavorable light. They were asked to agree or disagree
with long involuted and sanctimonious statements in the best
Senatorial style. No cross examination was permitted of any
witness by counsel for these defendants. The defendants were
compelled, unless they were willing to plead the Fifth Amendment, to submit to the same procedure. Although they were permitted to make a statement before being cross examined, this
was necessarily ma~e before knowing the scope of the examination.
Counsel for the witnesses were not permitted;to ask direct or
re-direct questions to rebut or to sum up. Senators and counsel
for the Committee accused and condemned. They flattered and
complimented those witnesses, some confessed perjurors, who
docilely testified against these defendants for their own benefit and protection.
The undisguised attitude of disbelief and conviction
of the guilt of these Appellants on the part of the Committee is
accurately set for in the brief filed herein on behalf of
Appellant Mitchell at pages 12-24. The treatment of Mitchell is
typical of the treatment of all of the Appellants. It can only
be said that these men were tried and convicted in full view of
the entire country. There was no appeal from this conviction.
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The actual trial could only be a rerun, with the result a foregone conclusion. The purpose and result of this trial was to
brand these defendants indelibly as criminals.~/
As Frank Mankiewicz says in United States v. Richard
M. Nixon, the Final Crisis, Quadrangle 1975, p. 5:
"I have not included a systematic
study of the work of the Senate Watergate
Committee, of which Senator Sam Ervin was
the chairman, because almost all of its
work was done in public, and its impact
has been felt by almost every American
who either watched its work on television,
or heard of it soon afterward. The Ervin
Committee truly functioned as a ’firebell
in the night,’ and everyone heard it
clang .... "
In case the Senate hearing was not enough and on the
remote chance that the impressions so vividly impressed on the
public mind might fade, the public drama was continued relentlessly up until the time of trial in the manner depicted in the
Statement of Facts. Again, in July 1974, the impeachment debate
of the House Judiciary Committee was telecast on national television on prime time, in which the unrestrained condemnation of
these men was formally proclaimed by members of the House of
Representatives. These proceedings were incomparably more
impressive and more widely and persistently disseminated than
the Rideau "interview" and just as damning in their results.

As the Supreme Court remarked in Irvin v. Dowd, 366 U.S.
717, 727: "The influence that lurks in an oplnlon once
formed is so persi~stent that it unconsciously fights
detachment from the mental processes of the average man."

Indeed, the drama of such a trial of the most powerful men in the country, save one, can hardly be compared in its
impact and impressiveness to the short-lived and limited publicity given to the shabby little unknowns in the cases of Irvin
and Rideau.
Again, the pretrial publicity here and in the prejudicial nature of it was much greater than in Estes v. Texas,
381 U.S. 532 (1965). The Court stated in Estes that "Massive
pretrial publicity totaling ii volumes of press clippings, which
are on file with the Clerk had given it [petitioner’s case]
national notoriety." (535) If the pretrial publicity in that
case can be referred to as "massive," it would be difficult to
find a word that would describe with an approximation of adequacy the extent of the pretrial publicity in the instant case.
When the Estes case was called for trial, it was
delayed in order to hear two days of argument on motions including a motion for continuance.
"These initial hearings were carried
live by both radio and television, and
news photography was permitted throughout.
... It is contended that this two-day pretrial hearing cannot be considered in
determining the question before us. We
cannot agree. Pretrial can create a major
problem for the defendant in a criminal
case. Indeed, it may be more harmful than
publicity during the trial for it may well
set the community opinion as to guilt or
innocence .... All of this two-day affair
was highly publicized and could only have
impressed those present, and also the
community at large, with the notorious
character of the petitioner as well as the
proceeding. The trial witnesses present
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at the hearing, as well as the original
jury panel, were undoubtedly made aware of
the peculiar public importance of the case
by the press and television coverage being
provided, ... (536,537)

"... Here, although there was nothing so
dramatic as a home-viewed confession,
there had been a bombardment of the community with the sights and sounds of a twoday hearing during which the original jury
panel, the petitioner, the lawyers and the
judge were highly publicized .... When the
new jury was empaneled at the trial four
of the jurors selected had seen and heard
all or part of the broadcasts of the
earlier proceedings. (538)

"... Television, in its present state and
by its very nature, reaches into a variety
of areas in which it may cause prejudice
to an accused. Still one cannot put his
finger on its specific mischief and prove
with particularity wherein he was
prejudiced .... " (544)~/
It is true that the Estes case involved problems
flowing from the fact that the trial itself was telecast, but

Incidentally, Justice Marshall’s statement in Murphy v.
State of Florida,
U.S.
(19 ) that:
"The trial in Estes had been conducted
in a circus atmosphere, due in large part
to the intrusions of the press, which was
allowed to sit within the bar of the court
and to overrun it with television
equipment."
is simply not correct. He seems to be confusing the trial
of that case with either the pretrial proceedings or the
Sheppard case, or more likely a mishmash of the two.
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the comments of the Court about the effect of such dissemination, especially the pretrial telecasts, apply afortiori to
the instant case. The national teiecast, in color, of the
entire Senate Committee proceedings over many days, in which
all of the evidence was presented through live witnesses and
all of the defendants in the instant case were cross examined
for several days each, necessarily had a greater impact upon
prospective veniremen than mere legal arguments for a couple
of days over local television stations. The methods used by
the television crews to heighten the dramatic effect of the
hearing were vastly more extensive and sophisticated than any
used in the Este_____~s case. Here was a full trial brought into the
home where the accused were former top Presidential assistants,
a former Attorney General and a former Assistant Attorney
General. The Committee was judge and jury and the verdict was
made explicit.
In Sheppard v. Maxwell, 384 U.S.333 (1966), the Court
found that the large volume of prejudicial pretrial publicity
and the carnival atmosphere in which the trial was conducted
precluded the accused from receiving a fair trial. Though the
latter prejudicial factor was more restrained in the instant
case,6-/ there is every reason to conclude from the opinion

6_/

Prejudicial aspects of the conduct of the trial, no doubt
less virulent than occurred in Shepp.ard, were nevertheless
present here. One half of the spectators’ seats in the
courtroom were reserved for the press whose constant notetaking, comings and goings could not fail to impress the
(continued)
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that even had the trial been properly conducted, the character
of the pretrial publicity would have constituted a sufficient
basis for the finding that the defendant was deprived of his
constitutional right to a fair trial.
Among the aspects of that case to which the Court
attached importance was the quantity of pretrial publicity.
Thus, in its opinion, 384 U.S. at 353-54, the Court remarked:
".The press coverage of the Estes trial
was not nearly as massive and pervasive as
the attention given by the Cleveland newspapers and broadcasting stations to
Sheppard’s prosecution .... For months the
virulent publicity about Sheppard and the
murder had made the case notorious.
Charges and countercharges were aired in
the news media besides those for which
Sheppard was called to trial. In addition,
only three months before trial, Sheppard
was examined for more than five hours without counsel during a three-day inquest
which ended in a public brawl. The inquest
was televised live from a high school gymnasium seating hundreds of people .... "
(Footnote omitted.)
What then must this Court say about the "massive and
pervasive" press and television coverage of the present case?
Significantly, the Supreme Court in Sheppard v. Maxwell felt

6_/

(continued)
jury. Their laughing and snickering at any point contributing to the discomfort of the defendants was bound to have
its effect. Additional seats were occupied by artists for
press and television who were constantly sketching throughout the trial, fixing their binoculars on all participants
including each member of the jury. Television and movie
personalties were ushered into the audience frequently.
Seats were reserved within the bar for the Judge’s special
guests. In short, the jury was fully aware that they were
involved in a cause celebre.
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constrained to comment on what was increasingly becoming a
factor in cases of wide public interest.
"From the cases coming here we note
that unfair and prejudicial news comment
on pending trials has become increasingly
prevalent. Due process requires that the
accused receive a trial by an impartial
jury free from outside influences. Given
the pervasiveness of modern communications
and the difficulty of effacing prejudicial
publicity from the minds of thejurors, the
trial courts must take strong measures to
ensure that the balance is never weighed
against the accused. And appellate tribunals have the duty to make an independent
evaluation of the circumstances. Of
course, there is nothing that proscribes
the press from reporting events that transpire in the courtroom. But where there
is a reasonable likelihood that prejudicial
news prior to trial will prevent a fair
trial, the judge should continue the case
until the threat abates, or transfer it to
another county not so permeated with
publicity .... "
384 U.S at 362-63.
The pretrial publicity in Sheppard was undoubtedly
lurid and prejudicial. As the Court said at p. 356:
"There can be no question about the
nature of the publicity which surrounded
Sheppard’s trial. We agree, as did the
Court of Appeals, with the findings in
Judge Bell’s opinion for the Ohio Supreme
Court:
"’Murder and mystery, society, sex
and suspense were combined in this case in
such a manner as to intrigue and captivate
the public fancy to a degree perhaps unparalleled in recent annals. Throughout
the pre-indictment investigation, the subsequent legal skirmishes and the nine-week
trial, circulation-conscious editors
catered to the insatiable interest of the
American public in the bizarre .... 165
Ohio St., at 294, 135 NE2d, at 342."
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If sex and murder are absent from the present case,
all of the other elements are present. This case surely outdid
Sheppard in intriguing and captivating the public fancy. The
most significant difference between these cases in the matter
of pretrial publicity is that in Sheppard, although his character was denigrated as were those of these Appellants, nowhere
is there the flat assertion of guilt as in this case. Many
examples of this kind may be cited, but a few are sufficient
from the highest authority. For example, Senator Symington’s
statement reported under a banner headline in The Washin@ton
Post on May 16, 1973:
"’It is very clear to me that there
was an attempt to unload major responsibility for the Watergate bugging and
cover-up on CIA,’ Symington said. The
three aides [Dean, Haldeman and Ehrlichman], he added, ! were doing everything
in the world to obstruct justice.’

"... request for CIA collusion in the
cover-up came ’from the President’s head
staff man’ - Haldeman."
or the remarks of Senator Sam Ervin who headed the Senate
Watergate Committee reported in The Washin@ton Post on September ii, 1974, in reaction to a rumor that President Ford might
pardon these defendants as he had President Nixon:
"... ’... these men who undertook to steal
from the American people the right to a
free election and undermine the process by
which presidents are chosen.’"
The Constitutional deficiencies of Sheppard are
found here in abundance.

Even in a misdemeanor case, the Supreme Court has
held that a postponement or change of venue must be granted
when community hostility is substantial and pervasive as a
requisite for compliance with the Fourteenth Amendment guarantees, Groppi v. Wisconsin, 400 U.S. 505 (1971). The Court
declared:
"... Here we are concerned with the methods
available to assure an impartial jury in a
situation where, because of prejudicial
publicity or for some other reason, the
community from which the jury is to be
drawn may already be permeated with hostility toward the defendant. The problem is
an ancient one. Mr. Justice Holmes stated
no more than a commonplace when, two generations ago, he noted that ’[a]ny judge who
has sat with juries knows that in spite of
forms they are extremely likely to be impregnated by the environing atmosphere.’
Frank v. Mangum, 237 U.S. 309, 349, 59 L.ed.
969, 989, 35 S.Ct. 582 (dissenting opinion).
"One way to try to meet the problem is
to grant a continuance of the trial in the
hope that in the course of time the fires of
prejudice will cool." (Footnotes omitted.)
400 U.S. at 509-10.
The Supreme Court recently treated this problem of
prejudicial pretrial publicity in Murphy v. State of Florida,
~ U.S. ~, 44 L.ed. 2d 589 (19?5). It pointed out that:
".-. [I]ndicia of impartiality might be
disregarded in a case where the general
atmosphere in the community or courtroom
is sufficiently inflamatory, ...,, (596)
It found, however, that the claims of prejudice were
insubstantial in that:

"... [T]he news articles concerning petitioner had appeared almost entirely during
the period between December 1967 and
January 1969, the latter date being seven
months before the jury in this case was
selected .... "
and concluded that the evidence:
"... [B]y no means suggests a community
with sentiment so poisoned against petitioner as to impeach the indifference of
jurors who displayed no hostile animus of
their own." (596)
This case meets every standard for relief in which
the Court found that Murphy failed. "...[T]he general atmosphere in the community is sufficiently inflamatory," the news
articles and television coverage continued up to the time of
trial, reaching its peak only a few short weeks
The publicity clearly suggests a community with sentiment
poisoned against these defendants. [/ Even under the extremely
thin showing of that case, the Chief Justice remarked in a
concurring opinion:
"... I would not hesitate to reverse petitioner’s conviction in the exercise of our
supervisory powers, were this a federal
case, . . .

In this matter of "community sentiment" it may be regarded
as significant that even as early as April 1973, shortly
after the indictment of these defendants, a Sindlin@er survey, copy of which is in the Record as an exhibit to then
defendant Colson’s Motion to Dismiss of May i, 1974, showed
that 91% of the persons interviewed had heard of the case
and 52% of those that had heard thought the defendants
guilty. This was, of course, before the Ervin Committee
hearings or any of the other later developments that kept
an accusatory finger pointed at these defendants.

This Court has had occasion recently to consider the
pretrial publicity in Chapin v. United States, _
D.C.

,

F.2d

U.S. App.

(July 14, 1975). Chapin was convicted

of making false material declarations before a grand jury investigating "dirty tricks" during the 1972 Presidential campaign.
He moved for a change of venue claiming that prejudicial pretrial publicity made it impossible for him to get a fair trial
in the District of Columbia.
The pervasive prejudice generated by "Watergate" was
so obvious that "The Judge initially made it clear to the jurors
that Chapin was not charged with participating in either the
Watergate break-in or the cover-up, and stated that he had not
been involved in such activities (p 1189).
Although most of the jurors did not know what Chapin
was charged with and had no opinion of his guilt or innocence
"several jurors voiced strong opinions about the others, such
as Messrs. Haldeman, Ehrlichman, Dean and Hunt." (id.) This
Court pointed out various factors that differentiated that case
from Sheppard, Rideau and Estes, which reinforce the parallels
between those cases and this.
"Chapin’s role in both the administration and the wrongdoings in which it was
engaged was small; testimony on his behalf
at trial emphasized that his job was almost
entirely administrative with no policy
responsibilities [and that] there might be
a distinction between a potential juror’s
feelings as to Richard Nixon himself and
one of his minor functionaries."
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It would be invidious to labor once more the high
rank of these Appellants, the importance of their roles in
administrative policy and their identification with Richard
Nixon, but they are extremely important factors differentiating
it from this case.
The contrast in the degree and timing of publicity in
that case and this is most significant. This Court said at
p. i190:
"... While appellant’s upcoming trial
attracted some newspaper attention, the
articles were not front-page stories, frequently mentioned the trial only in passing, ... Editorial comment, to the extent
there was any, was essentially sympathetic,
d.eplorin~ the possibility that of all the
White House staff members,. 0nl~ Chapin, and
not those more responsible for Watergate
and the cover-up, was likely to be brou@ht
to trial and convicted. In addition, the
publicity was at ’its height during January
and February, 1974, and had decreased substantially by the time of trial in April.
The Washington Post appears from the record
to have carried no story about the trial
the day it started." (Emphasis added.)
This Court went on to say that although in cases such
as Sheppard, Rideau and Estes, no showing of actual prejudice
is required, nonetheless:
"... where publicity has not been virulent
and sensational, where the community in
which the trial is scheduled is large and
inundated with other news, where the publicity is nationwide rather than local ...
where the jury is thoroughly questioned
about what they have read and its effect,
and where the jury is then sequestered,
some showing of prejudice is required to
overturn the trial court’s reasoned
decision. See Murphy v. Florida,

U.S.
,
, 95 S.Ct.
, 44 L.ed.2d
(1975); Jones v. Gasch, supra, 404 F.2d
at 1242..."
Of course, in this case thepublicity has been both
virulent and sensational, the articlesabout the case were
front page stories day in and day out,month after month, editorial comment was totally and unanimously unsympathetic toward
these defendants as the opinion itself points out, and the saturation continued up until the time of the trial. While it is
true that the community in which the trial was scheduled was
large, the news with which it was inundated was little diluted
by other news, for Watergate-connected stories frequently preempted the entire front page, large segments of the interior
pages and even entire special sections. Television coverage
was, of course, in proportion. It also should be noted, as
Mitchell’s brief herein demonstrates, the jury was not "thoroughly questioned about what they have read."
This Court was considering the effect of publicity
only in the context of Chapin’s limited request for a change of
venue. As the Court remarked:
"... Chapin never requested that the court
consider the lesser remedy of granting a
continuance to allow publicity to die
down, and it does seem that appellant’s
trial, coming after the hearings before
the Senate Select Committee (the Ervin
Committee) had concluded and before those
by the House Judiciary Committee had
begun, ’was at a less unpropitious time

than any that has succ,e,~ged it, or [was]
likely to follow.’ ... -These defendants did not have the advantage of so

"propitious" a time for their trial, following as it did both
of those hearings, and close on the heels of the second one.
Chapin was hardly mentioned in either of those hearings while

these defendants had top billing in both.
In finding that the ABA Standards Relating to "Fair
Trial and Free Press,’’~/ even if applied, would not require a
determination of the motion for change of venue prior to voir
dire, the Court noted in a footnote that must be equally applicable to a motion for continuance that:
"... Where community passions are high or
publicity both localized and virulent, it
might well be that a court would carefully
consider whether the defendant should even
be required to prepare for a trial before
a predictably hostile jury, and not automatically hold off ruling on the motion
until voir dire .... "
But this Court in an unpublished order with a per
curiam opinion dated August 22, 1974 in Ehrlichman v. Sirica,
No. 74-1826, and Haldeman v. Sirica, No. 74-1829, declined to
direct the trial judge to grant a continuance on either of the

8_/

All of these defendants did at one time ask for a change of
venue, but after that was denied by Order of July 9, 1974,
they had~concentrated their efforts on obtaining a continuance. That, of course, is the thrust of this brief, although
a change of venue might be an appropriate additional remedy.
Reproduced in American Bar Association Standards Relating to
the Administration of Criminal Justice (Completion Volume
1974) at pp. 187-210.

dual grounds of the need to allow the effects of the pretrial
publicity to subside or to afford sufficient time for trial
preparation in the wake of a torrent of new evidence, but did
suggest that a delay of three or four weeks for preparation for
trial might be appropriate even though the government had said:
"... Because of the exceptional nature of
the present case, it would not be unwarranted for the trial of this case to be
delayed for a significant but limited
period of time... "
Thus, this Court refrained from passing on the issue of adverse
pretrial publicity, although the final sentence of the order
noted:
"... Judge Mackinnon also bases his concurrence on prejudicial pre-trial
publicity."
The trial judge thereupon granted a stay of three weeks (later
extended for reasons not pertinent here for an additional day).
One of the defendants, Ehrlichman, promptly applied
to the Chief Justice of the United States as Circuit Justice
for the District of Columbia for a stay pending consideration
of a petition for a writ of prohibition on mandamus. The Chief
Justice felt constrained not to interfere and denied the application on August 28, 1974, but in an unusual four page opinion
said in part:
"One course open in this setting and
in light of the gravity of the claim of
prejudicial pretrial publicity would be to
refer this application to the full Court
for action at the opening of the October
1974 Term on October 7. However, this in
itself would defer starting of the trial
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to at least sometime in the latter half of
October since neither party would be
expected to go to trial immediately following this Court’s action. To follow this
course would have the operative effect of
an additional stay of three or four weeks,
assuming denial of the relief requested.
"... Doubts about the correctness of a
District Court decision fixing a trial
date in these circumstances, particularly
after the Court of Appeals has reviewed
the matter and denied an application for
mandamus, are not sufficient to form a
basis for contrary action by an individual
Circuit Justice .... "

95 S.Ct. 6.
Because of the increased publicity following the.
pardon of ex-President Nixon by President Ford on September 8,
a further petition for a writ of mandamus or prohibition was
filed in this Court. In Mitchell and Haldeman v. Sirica,
74-1878, alPer Curiam order of this Court sitting en banc, dated
September 20, 1974, declared:
"On the basis of the facts and allegations presented by petitioners, we cannot conclude on this application for an
extraordinary writ that it will be impossible to select a fair and impartial jury
in this case .... "
Judge Mackinnon disagreed with the Court, saying:
"As I expressed when this case was
last here, it is my view that damaging
pretrial publicity conditions in the District of Columbia make it impossible for
these defendants to obtain the fair trial
which the Constitution guarantees them.
Sheppard v. Maxwell, 384 U.S. 333 (1966).
More recently, the Special Prosecutor
informed the President’s counsel that a
fair trial for former President Nixon if
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he were indicted would ’require a delay,
before selection of a jury is begun, of a
.period from nine months to a year, and
perhaps even longer.’ This estimate may
not have been based entirely on the need
to allow prejudicial pretrial publicity
to subside, but that was certainly the
major part of the considerations that led
to the estimate. The same conditions
affect the defendants in this case. I
continue to hold the view that they cannot
obtain a fair trial in this jurisdiction.
They have moved for an ’indefinite continuance,’ chiefly because of the exacerbation of the situation as a result of the
Presidential pardon. While I approve such
request at this time, it is my view that
fundamental fairness actually requires a
change of venue, assuming that the defendants consent..." (Footnote omitted.)
A renewed application for a stay was made to the
Supreme Court in Mitchell and Haldeman v. Sirica. The application was presented to Mr. Justice Brennan who denied it on
September 26, 1974, Supreme Court Docket No. A-217.
Except for the brief Per Curiam order cited, there
is nothing in the foregoing history of this case to suggest

that this Court, with the exception of Judge Mackinnon, has
before now given any consideration of the effect of prejudicial
pretrial publicity on a fair trial, in the apparent belief that
the question should more properly be considered on direct
appeal, in the event of conviction.
But the pervasive effect of the pretrial publicity in
this case and especially the impact of the hearings before the

Ervin Committee are impressively illustrated in the words of
members of this very Court in prior decisions where they have
accepted as established fact the testimony before that Committee.

For example, in Chief Judge Bazelon’s opinion for the
Court en banc in United States v. McCord,

U.S. App. D.C.

, 509 F.2d 334 at 350-51 (December 12, 1974):
"... McCord was not merely the object of
the governmental misconduct but was a participant in it. The operative fact is
that this conspiracy, ... was not designed
so much to convict private criminals as to
prevent additional convictions.
"This then is not a case of the end
of law enforcement justifying the means,
but of the end itself being, not law enforcement, but criminal activity. To remedy the government’s breach of its duty
’to observe the law scrupulously’ so that
it may set a proper example for the citizenry we should not exonerate those in
the government or associated with those in
the government already convicted for that
breach of duty but rather we should continue the process of prosecution. We may
take judicial notice that this is in fact
being done. In sum, we are not here faced
with a choice between convicting criminals
and decrying lawless government conduct the two are one and the same in this case
and we may achieve both goals by affirming
McCord’s conviction.

"... Although other branches of government
have already begun the corrective processes which ultimately will purge the
government of this past lawlessness, the
fact remains that some officials in the
government intended that McCord and the
other defendants should bear full responsibility for actions which those officials
authorized. Such attempts must be deterred
by all means available ...." (Footnote
omitted.)
It is evident that as a result of the publicity, the
Court had reached a firm conviction that "certain government
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officials" which could only include these defendants, were
guilty of a conspiracy to obstruct justice. That firm belief
by this Court arose not from any evidence in the McCord case
but could only have derived from the publicity attendant on the
Ervin Committee hearings, the hearings and debate of the House
Judiciary Committee, and the reports of those committees.
The opinions in United States v. Barker, et al.,
U.S. App. D.C. __, 514 F.2d 208 (February 25, 1975) demonstrates the belief of this Court in the truth of the testimony
before the Senate Committee. For example, the majority opinion
in the first sentence of "I. The Proceedinqs" state "Appellants
were the foot soldiers of the Watergate Break-in."
The dissenting opinion of Judge Wilkey is even more
explicit since he consistently speaks of the "truth" having
been revealed by the Senate Watergate Committee. The following
passages demonstrate this:
"Judge Wright’s opinion for the majority dramatically - and accurately - describes
the four Cuban-American appellants as the
’foot soldiers of the Watergate Break-in.’
That characterization, in the context of this
case~ naturally prompts the question: How
much do the ’foot soldiers’ customarily know
of the plans and purposes of their High
Command? ...

"... after the Senate Watergate hearings of
that summer had exposed the true origins of
the break-in, and the motivation of the
principals ....

"From the latter part of May through
the first week of August 1973, however, a
steady stream of witnesses described to the
Senate Select Committee on Presidential
Campaign Activities the political climate
inside the White House before the 1972
elections and the lengths to which some
individuals were willing to go to ensure a
smooth re-election for the President. In
particular, the Committee, and the public,
were informed in detail of the genesis of
’Operation Gemstone,’ characterized in the
Committee’s Report as ’a comprehensive
political intelligence-gathering program
for CRP [i.e., the Committee to Re-elect
the President].’ Liddy, Hunt, and McCord,
according to the testimony, were all involved with Project Gemstone; and it was
out of this program that plans for the
Watergate operation arose. The message,
after three months of testimony, was clear:
if the Executive had attempted to confine
the scope of the investigation into the
break-in, it was not for sensitive national
security reasons, but for purely political.
purposes.

"... the Executive’s desire was not to protect the integrity of sensitive foreign
intelligence information, but rather to
cover up the involvement in the affair of
high White House officials. This situation
became clear, as was discussed earlier,
only after the Senate Hearings had exposed
the truly ’unbelievable’ genesis of the
Watergate affair."
If the Senate hearings carried such conviction to the

members of this Court, it would not have been less so to unsophisticated veniremen.
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2.

The Government must be Held Accountable for the
Publicity it Regarded as More Important than
Fair Trial.
In most of the preceding cases, the publicity was

largely attributable to the overzealous news media, helped
along, as in such cases as Irvin, Rideau and Sheppard, by
eager law officers. In the present case, too, the press
played a leading role in forming public opinion utterly hostile to these defendants. The Washington Post reporters who
devoted full time and attention to every aspect of this
case from its inception, Robert Woodward and Carl Bernstein,
have received numerous citations and the Washington Post has
been awarded the Pulitzer Prize for its coverage. If the preJudicial publicity had been generated entirely by the efforts
of the news media, the volume and thrust would have been sufficient to have made impossible a fair trial at the time it
was held.
In fact, however, the government has created much
of the adverse publicity so that the entity prosecuting is,
to an overwhelming extent, the creator of the prejudice which
has denied these defendants a fair trial. "Leaks" have been
pervasive. Grand jury testimony was summarized in the press
and was even published verbatim in the newspapers prior to
indictment.

Statements emanated from the prosecution staff

I~/ Appendix B to Colson’s Motion to Dismiss filed herein May
I, 1974, contains 13 instances of grand jury leaks. See,
e.g., vol. 30, p. 66, vol. 24, p. 53a; vol. 32, p. 133. See
also The Washington Post, April 19, 1973, p. GII; The Washington Post, April 24, 1973, P. BI5.
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concerning the case.

The Special Prosecutor has been re-

primanded by Judge Gesell in another Watergate-related case
for commenting publicly on the veracity of key government wit12/
nesses.- Congressional Committee staff memoranda, including
summaries of interviews with defendants and witnesses in this
case, regularly found their way into print. One member of
the Senate Watergate Committee staff, Scott Armstrong, was suspended for feeding information to the press. Even the Judicial
branch has not been spared. A court employee leaked to the
Washington Star-News a copy of Chief Judge Sirica’s memorandum
to his fellow Judges concerning the handling of this and other

13/
"Watergate cases".- According to Robert Woodward and Carl
Bernstein, much of their information was obtained from anony-

14/

mous sources within the government.
But what may be considered as unofficial, if highly
improper, contributions by the government to prejudicial publicity has been completely overshadowed by the Congressional
hearings and debates that generated unprecedented and imii/ Colson Appendix B contains 80 instances of such statements.
i- See, e.g., vol. ll, p. 149a; vol. 15, p. 57; vol. 20, p. 36;
I
vol. 30, p. 77; vol. 38, p. 50.
~2_/ See transcript of proceedings in United States v. Chapln,
i
Crim. No. 990-73, February 15, 1974, pp. i0, et__ seq.
i~/ See Colson Appendix B, vol. 30, p. llS.
~4/ Bernstein and Woodward "All The President’s Men", Simon &
-- Shuster, New York 1974. This work was also serialized in
the Washington Post in 1974.

57
measurable publicity. The Senate Select Committee and the
House Judiciary Committee have put so impressive a stamp of
official condemnation on these defendants that it must be apparent that they could not, without a long delay, receive a
fair trial. In each instance the Congressional committees deliberately decided to proceed despite warnings of the risks.
When the Senate Watergate Committee convened and
televised its hearings in 1973, it did so with full knowledge
that the resulting national publicity might prejudice future
trials of indicted persons. On June 4, 1973, the Special Prosecutor urged the Committee to postpone its public hearings, in
part because of "the danger that pre-trial publicity will prevent fair trials from ever being held."

Senator Ervin ack-

nowledged the prosecutor’s concern, but declined his request
for postponement because the~ Senate Committee decided that public, televised hearings were more important than preserving the
fairness of later criminal trials. The Committee’s justification is set out at pp. XXXI - XXXII of its Final Report as
follows:
"The committee’s interest in televised
hearings was not to obtain publicity for publiclty’s sake. The facts which the committee
produced dealt with the very integrity of the
electoral process; they were facts, the committee believed, the public had a right to
know. Most citizens are not able personally
to attend the working sessions of their Government. Although thousands of people spent
short periods in the Caucus Room during the
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hearings, these visitors represented only a
small percentage of the electorate. Thus, it
was desirable that every citizen be able to
view the hearings, if not in the Caucus Room,
then in his home or place of business. The
ability to read about the hearings in the
printed media was not sufficient. The full
import of the hearings could only be achieved
by observing the witnesses and hearing their
testimony.
"It was for this reason that the committee
opposed the efforts in Federal court of Special
Prosecutor Cox to proscribe television and radio
coverage of the testimony of Magruder and Dean.
The Special Prosecutor’s expressed concern was
that public hearings might prejudice future
cr~ninal trials. It was the committee’s position that they would not, but even if they
did, it was more important in this period of
crisis and national concern that the full facts
be promptly made known. The public should not
have to wait a year or more until the Watergate trials were over to know the scope of
the corruption in its Government.
"The court supported the committee’s position and refused to interfere with the committee’s public hearings. The committee believes that its position has proven correct
and that its public hearings awakened the
publ~.c to the perils posed by the Watergate
affair to the integrity of the electoral process and our democratic form of government."
The Special Prosecutor proved himself an accurate
prophet when he warned that:
"The Committee’s proceedings will imperil the
Government’s ability to impanel an unbiased
Jury for the trial of any offenses charged."15_/

~5/ Memorandum on Behalf of the Special Prosecutor on Applica-- tlon for Orders Conferring Immunity, filed in Misc. No.
70-73, p. 6.
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The Judiciary Committee of the House of Representatives was similarly made aware of the risks of proceeding with
the consideration of the impeachment of the President~. On
March l, 197~, when the grand Jury handed up the indictment of
these defendants, it also transmitted to the court a secret
report with supporting documentary evidence concerning President Nixon’s alleged involvement in the purported cover-up,
and requested that the material be forwarded to the l~ouse of
Representatives for its consideration in connection with the
impeachment investigation.
When defendants Haldeman and Strachan opposed the
transmission of this report, Judge Sirica inquired of the prosecutors:
"[H]as any discussion been had by the Judiciary committee...having in mind their interest in seeing that all these defendants receive a fair trial according to the rules of
evidence and the law in the case, having in
mind the great interest in this case nationally
and internationally, this case, as you know,
is unprecedented in the history of our country...has it thought about the advisability
...of delaying this matter until after this
so-called cover-up trial has been tried?...
Don’t you think they ought to think about that?
"...One of the problems I am going to have in
this case is this so-called pretrial publicity
...it would seem to me that with the massive
publicity this case had had throughout the
country and the world that might be a consideration."
Transcript of Hearing, In Re The Matter of the Findings and
Recommendations of Grand Jury No. 1 of June, 1973, Misc. No.
74-21, pp. 25-26 (March 6, 1974)
Writs of prohibition or mandamus were sought from
this Court to prohibit Judge Sirica from transmitting the grand

6O

Jury’s report and evidence to the House Judiciary Committee.
In Haldeman v. Sirica, No. 74-1364, and Strachan V. Sirica,
No. 74-1368, ~ U.S. App. D.C. ~, 501 F.2d 714 (1974),
this Court denied the petitions, saying:
"We note, as did also the District Judge,
that, if the disclosures to the public so
feared by petitioners do in fact take place
and have the consequences that petitioners
predict, they will be free at trial to raise
these claims in the light of what has actually
happened, and to seek the traditional relief
ranging from continuance through change of
venue to dismissal of their indictments..."
Judge Mackinnon, concurring in part and dissenting
in part, cited the opinion of Chief Judge Bryan in In Re Peti~
tion for Disclosure of Evidence, 184 F. Supp. 38 (E.D.Va. 1960)
and said:
"...Chief Judge Bryan, in his opinion, ~,
deferred disclosure to the state and local
authorities until after the federal trials
were completed. He thus protected those who
were the subject of federal indictments.
Those indicted here are not receiving that
protection. The prosecutor here, however,
has indicated that he is knowledgeably and
intentionally taking a calculated risk that
the transmission of this evidence with the
risk of its premature disclosure may make
it impossible for those indicted to receive
a fair trial. In my view that is a hazard the
Special Prosecutor is permitted to take at
this stage of the criminal proceedings."
This grand Jury report may never have been published
in the form in which it was transmitted, but there can be no
question that it was used as a basis for the evidence adduced
before it, and in its highly publicized report. These defendants were Justified in seeking the relief recommended by this
Court, but it was summarily denied them.

This case has marked similarities to Delane~ v.
United States, 199 F.2d 107 (lst Cir. 1952), although the
facts here are much more aggravated than existed there, bad
as they were. If Chief Judge Magruder, speaking for the
First Circuit Court of Appeals, can speak,of the "avalanche"
of publicity in that case, one wonders what hyperbole is here
appropriate. Like the Lord Chancellor said in Iolanthe: "I
conceive you may use any language you choose to indulge in,
without impropriety."
Delaney was the Collector of Internal Revenue for
the District of Massachusetts. Upon an investigation of the
affairs of his office, he was removed from office by the President. Two months later he was indicted in effect for accepting bribes and performing the improper acts for which the
bribes were payment. All of this occasioned widespread publicity, especially in the Boston area. Consider the enormous
buildup of publicity involving these defendants for nearly a
year preceding the "resignations" of Haldeman and Ehrlichman,
and the "widespread" publicity on their exit from office. Can
the sensation of the departure of the two closest aides of the
President of the United States compare with the discharge of
the relatively minor office holder, far removed from the seat
of power?
In the early 1950’s, a subcommittee of the House of
Representatives was investigating alleged irregularities in
the operation of Internal Revenue Offices around the country.
Shortly after Delaney’s indictment, he was notified that the
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subcommittee was about to hold hearings investigating the
affairs of Office of Collector for the District of Massachusetts. His counsel protested holding the hearing before his
trial because of the prejudicial effect thereon. The then
Assistant Attorney General in charge of the Criminal Division,
and a Special Assistant, went to the subcommittee and asked
it either to defer the investigation or to hold closed sessions and not release the testimony until Delaney’s trial
could be completed. They were "informed that this was a
matter which the Committee felt the public was entitled to
know and any representations Ethey] might have made were overridden by the public interest."
This was an almost precise parallel to the representations made to the Senate Select Committee here and the
response of Senator Ervin thereto upon the vote of his committee. The only distinction is that these men had not yet
been indicted in this case, but they had all been summoned
before the grand jury and it was well advertised that they
were targets of that inquiry. Actually defendant Mitchell
was indicted by a federal grand Jury in New York before the
Senate Committee hearings were well under way. If the fact
that they had not yet been indicted when the Ervin Committee
hearings were held is considered significant, they had all
been indicted when the impeachment hearings and debates were
held. If the parallel must be identical in every particular,
that proceeding satisfies the requirement.
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As Delaney demonstrates, the prejudice to a fair
trial from such a proceeding is the important consideration.
"On October 16, 1951, in Washington, D.C.,
the King Committee commenced public hearings
focused upon alleged derelictions of appellant
Delaney. The Boston newspapers assigned feature
writers to report the hearings. Motion pictures
and sound recordings were permitted to be taken
during the course of the hearings. These hearings continued through October 22, 1951."
Such coverage appears miniscule in relation to the
occurrences in this case which need not be repeated here.
"Among the witnesses who were summoned and
appeared before the Committee were many who had
testified before the grand Jury that had returned the indictments against appellant, and
who later testified at his trial. In this respect the committee hearing afforded the public
a preview of the prosecution’s case against
Delaney without, however, the safeguards that
would attend a criminal trial...and the witnesses who testified were not subjected to
cross-examination by counsel for the accused."
(p. 110)
There, as here, many who testified at the hearings
testified before the grand jury and later testified at trial.
The preview afforded the public in Delaney cannot be compared
with the doubly televised preview of this case. As in that
case, there was no attempt by the Ervin Committee or the House
Judiciary Committee to observe the safeguards that would attend

a criminal trial.
One difference between the Delaney case and this is
that "Delaney was not subpoenaed, invited or requested to attend" the hearing. The defendants were all subpoenaed to appear as witnesses before the Ervin Committee and, as Mitchell
has demonstrated, were given the choice of testifying, taking
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the ]~’Ifth Amendment, or. being cited for contempt. Two of these
defendants were presented with the same alternatives before the
House Judiciary Committee. Defendant Mitchell has detailed
the treatment afforded him when he testified (Mitchell brief,
su__u~, pp. 29-37). Haldeman was excused when the Committee was
advised that he would plead the Fifth Amendment. The public
reaction to such a plea, made to avoid the damages of unwitting perjury with which he was all too familiar, necessarily
involved prejudice to his right to a fair trial held within a
few months thereafter.
The benefits that Delane~.. seems to suggest might have
occurred if the accused could have appeared, did not happen
here when these defendants were compelled to testify. Unprotected by the rules of Judicial procedure, they were hectored,
accused and browbeaten by Committee members, basking in the
spotlight and vying with one another to become heroes to the
public in that safe and ever popular game of trampling the once
powerful who are now helpless and in disgrace. The interrogation, often repetitious, ranged far and wide as the Chairman
made no effort to circumscribe the inquiry.
As in Delane[, the inquiry involved matters hurtful
to defendants which never became part of the indictment.
The comment of Chairman King in Delane~.. concerning
"the shocking situations produced by Mr. Finnegan and Mr. Delaney" may be compared with the remarks of Senator Ervin previously mentioned, or the language of the Introduction to the
Final Report of the Senate Select Committee, at p. XXIII thereof,
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where it is stated:
"...Once termed ’a cancer growing on the
Presidency’ by a principal committee witness,
Watergate is one of America’s most tragic
happenings. This characterization of Watergate
is not merely based on the fact that the
Democratic National Committee headquarters at
the Watergate was burglarized in the early
morning hours of June 17, 1972. Rather, it
is also an appraisal of the events that led
to the burglary and its sordid aftermath, an
aftermath characterized by corruption, fraud,
and abuse of official power." (footnote omitted)
The condemnation in the report of the House Judiciary
16/
Committee is positive and explicit. The Summar~ of Information
is a long recitation of the alleged crimes of these defendants,
stated, however, as proven facts. Some of the more egregious
examples may be found on pages 29, 33, 34, 36-53, 66, 78-81.
No attempt was made to prove many of these "facts" at trial
and many others failed of proof, but they were all damning
in the extreme in respect to these defendants.
A typical example of this conclusory exposition may
~be found at pp. 41-42 of the Summary:
"On June 30, 1972 the President met with
Haldeman and Mitchell to discuss Mitchell’s resignation as Director of the CRP. (Book II, 515-16)
Mitchell had approved Liddy’s intelligence gathering
activities and following Liddy’s call to Magruder
on the morning of June 17, 1972, had been kept fully
informed of all the developments. As of this June 30,
1972 meeting, Haldeman knew of the CRP and White House
involvement in the formulation of a political
intelligence gathering capability and in the

16__/

Hearings before the Committee of the Judiciary, House of
Representatives, Ninety-Third Congress, Second Session,
Pursuant to H. Res. 803.
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Watergate break-in itself: (1) Haldeman knew
since October 7, 1971 that ’Operation Sandwedge’, which contemplated a ’black bag’ capability and electronic surveillance, had been
under study by Attorney General Mitchell and
John Dean (Political Matters Memorandum,
10/7/71, 6-7); (2) Haldeman. knew that on December 2, 1971 Operation Sandwedge had been
scrapped and that instead Liddy had been
hired by the CRP to handle political intelligence (Political Matters Memorandum, 12/2/71,
3. Book I, 34); (3) Haldeman knew that in February 1972 Liddy had made two presentations
to Mitchell,Magruder,and Dean and that Liddy’s
proposed plans had contemplated the use of
electronic surveillance and illegal entries
into such targeted facilities as the DNC headquarters (Book I, 66-67); (4) Haldeman knew
at the end of March 1972 that a sophisticated
political intelligence gathering system with
a budget of $300,000 had been approved by the
CRP (Book I, 148); (5) Haldeman knew that he
had directed Liddy to change his capabilities
from Muskie to McGovern (Book If, 265); (6)
Haldeman knew shortly after the break-ln that
James McCord, security consultant to the CRP,
and Howard Hunt, a White House consultant, had
been linked to CRP’s intelligence gathering
operation (Book II, 130); (7) Haldeman knew
on June 18, 1972 of the possibility that the
money found on the five persons arrested in
the DNC offices was CRP money (Book If, 126-27);
(8) Haldeman knew on June 20, 1972 that he had
instructed his assistant Strachan to destroy all
politically sensitive documents (Book II, 265);
(9) Haldeman knew on June 22, 1972 that the FBI
had uncovered five checks bearing the names of
Dahlberg and Ogarrio totaling $114,000 that had
passed through the bank account of Watergate
conspirator Bernard Barker (Book II, 339-41);
(lO) Haldeman knew on June 23, 1972 that he
had instructed Walters to inform Gray that
the FBI investigation should not go beyond
the five persons already in custody and should
not extend into Mexico (Book II, 386-87); and
(ll) Haldeman knew on or about June 28 that he
and Ehrlichman had approved Dean’s use of Ka~mbach to raise and distribute cash for those involved in Watergate (Book III, 149-53), 277-79;
WHT 494-96)."
As in Delaney, the Ervin Committee in the Senate and

the House Committee on the Judiciary intended that their conclusions be given widespread pub~icityo

The First Circuit

there said:
"Since the committee evidently felt that
there were overriding considerations of public interest which demanded that its open hearings proceed, it must be inferredlT/ that the
Committee intended, as indeed it must have foreseen, that its proceedings would receive the most
widespread publicity. The record sets forth this
resulting publicity in overwhelming detail.
"The newspaper publicity was characterized by flamboyant, front-page headlines in
large, heavy type, covering colorful feature
stories emphasizing the more striking aspects
of the testimony. This was supplemented by
radio and television exploitation of the same
material. Naturally, due to local interest,
the publicity was intensified in the Boston
area, but it was also carried by the big
press associations far and wide throughout
the nation..." (p. lll)
No comparison need be articulated here.
Concerning the publicity directed at Delaney., the
Court said:
"It is fair to say that, so far as the
modern mass media of~communication could accomplish it, the character of Delaney was
pretty thoroughly blackened and discredited
as the day approached for his judicial trial
on narrowly specified charges. In large part,
at least, this result must be attributed to the
publicity which the King Committee invited and
stimulated when it decided that it was its duty
to hold open hearings on the Delaney case after
he had been removed from office by the Executive
and his indictment had been procured by the Department of Justice..." (p. Ill)
17_/ No inference of the intention of the Committee is necessary
in this case. They have explicitly stated that widespread
publicity was their purpose, for they cnnceived it to be
their duty.
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The government has in the Dast sought to distingulsh Delaney by saying that there the focus was on him whereas the Senate hearings were in accordance with the Resolution
establishing it, far ranging and unfocused. But the House
Committee there was not simply investigating Delaney, it was
also looking into abuses in Internal Revenue offices throughout the country. It is contended by the government that the
House Judiciary impeachment inquiry was as its name implies,
directed solely at the President and neither the Committee nor
the public was interested in less important men. It is submitted that neither the news media nor either of the Committees
regarded these defendants as anything but "big game". The
entire Summary of Information,as partially demonstrated, is
full of the names and alleged misdeeds of these defendants almost to the exclusion of the President. Over and over again
throughout the televised debate, members of the Committee
strongly condemned these defendants. There is no item in the
Articles of Impeachment that did not involve these men. The
charges were primarily conspiracy and obstruction of Justice.
The President and these men were alleged to be his co-consplrators. The President could not have effected any of the offenses
with which he was charged without collaboration of his close
associates, his operative arms. The primary evidence on which
the Judiciary Committee relied were tapes of conversations of
the President with some or all of these defendants. Unless they
shared the spotlight, the spotlight would have missed the President.
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It should not be forgotten that the ultimate piece
of evidence that made impeachment certain, and the Presidential resignation inevitable, was the release and publication
on August 5, 1974 of taped conversations on June 23, 1972
between President Nixon and defendant Haldeman. This conversation was reported to be "damning" to Haldeman and highly
damaging to Mitchell.
A substantial delay in the time of trial was absolutely requisite to assure these men their Constitutional
rights. Special Prosecutor Leon Jaworski, after the pardon
of Mr. Nixon, said that in view of the publicity stemming
from the report of the House Judiciary Committee, it would
have required a wait of at least a year to assure a fair
trial for the ex-President. He claimed that these defendants
were in a different category from Mr. Nixon because the latter
had been formally charged by the Judiciary Committee whereas
these men had not. That is a nice distinction indeed. Actually, the effect should be regarded as Just the opposite.
President Nixon, by the Articles of Impeachment which had
only been recommended by the Committee and not yet adopted
by the full House, was rather in the position of a potential
defendant whose indictment the prosecutor has recommended to
the grand Jury. It never got past that stage. These defen18/ Newsweek, August 19, 1974, pp. 33-34

7O
dants, on the other hand, had already been indicted and the
report of the House Judiciary Committee had finality as far
as they were concerned. There was no appeal from the condemnation stated therein. They could not look forward to challenging those findings before the full Senate with all the
Constitutional requirements for a fair trial, representation
by counsel, confrontation of accusers, cross examination, etc.
Their position was not dissimilar to that of the Knave of
Hearts in Alice in Wonderland., when the King of Hearts said,
"’Let the Jury consider their verdict’. ’No, no!’ said the
19/
Queen.
’Sentence first - verdict afterwards!’"
May this Court reply as did Alice: "’Stuff and
nonsense!’ said Alice loudly. ’The idea of having the sentence first.’"
This case parallels Delane~. in many respects and especially in the refusal of the trial Judge to grant a continuance.
There, as here, the court had granted a short continuance (one month there, three weeks here) solely for the
purpose of allowing time for preparation for trial. There, as
here, further motions for continuances were denied despite the
representations that the publlcity, had not subsided.
The trial Judges in each case seemed to think that
there was no time like the present, for, as Judge Sirlca stated:
"Now, wait a minute, the best time to
try this case in my opinion from the defen19/ Lewis Carroll, p. 187, Lee and Shepard, Boston, 1870
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dants’ standpoint is now." (September 12, 1974

p. 33)

The Delaney case was one of first impression, but
it is remarkably apt precedent for this case.
"...This is not a case of pre-trial publicity
of damaging material, tending to indicate the
guilt of a defendant, dug up by the initiative
and private enterprise of newspapers. Here the
United States, through its legislative department, by means of an open committee hearing
held shortly before the trial of a pending
indictment, caused and stimulated this massive pre-trial publicity, on a nationwide scale.
Some of this evidence was indicative of Delaney’s
guilt of the offenses charged in the indictment.
Some of the damaging evidence would not be admissible at the forthcoming trial, because it
related to alleged criminal derelictions and
official misconduct outside the scope of the
charges in the indictment. None of the testimony of witnesses heard at the committee hearing ran the gauntlet of defense cross-examination. Nor was the published evidence tempered,
challenged, or minimized by evidence offered by
the accused.

"...Whereas it may be said that the prejudicial
effect of the pre-trial publicity in this case
was only a by-product of the conscientious performance by the legislative committee of the investigative function constitulonally confided
to the Congress...We have no doubt that the
Committee acted lawfully, within the constitutional powers of Congress duly delegated
to it. It was for the committee to decide
whether considerations of public interest
demanded at that time a full-dress public
investigation of the affairs of the Internal
Revenue Bureau...
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"But the prejudicial effect upon Delaney,
in being brought to trial in the hostile
atmosphere engendered by all this pre-trlal
publicity, would obviously be as great,
whether such publicity were generated by the
prosecuting officials or by a congressional
committee hearing. In either case he would
be put under a heavy handicap in establishing
his innocence at the impending trial. Hence,
so far as our present problem is concerned,
we perceive no difference between prejudicial
publicity instigated by the United States
through its executive arm and prejudicial
publicity instigated by the United States
through its legislative arm. The prosecution
is by the ’United States of America’ against
Denis W. Delaney. After the United States
has imposed this burden upon the defendant,
by making it difficult to determine his guilt
or innocence solely on the basis of evidence
to be presented at the impending trial, it
seems to us neither right, nor in harmony
with the spirit of the Sixth Amendment, for
the United States to make him stand trial
while the damaging effect of all that hostile
publicity may reasonably be thought not to
have been erased from the public mind.
"We think that the United States is put
to a choice in this matter: If the United
States, through its legislative department,
acting conscientiously pursuant to its conception of the public interest, chooses to
hold a public hearing inevitably resulting
in such damaging publicity prejudicial to a
person awaiting trial on a pending indictment, then the United States must accept the
consequence that the Judicial department,
charged with the duty of assuring the defendant a fair trial before an impartial Jury,
may find it necessary to postpone the trial
until by lapse of time the danger of the
prejudice may reasonably be thought to have
been substantially removed ....
"The acceptance of such a consequence
would not, we believe, unduly impair the freedom of the Congress in the exercise of its

important investigative functions. We are
dealing with a case where the Executive had
already acted; the official in question had
been removed from office and his indictment
procured. If it was considered necessary by
the Congress, at that juncture, to inform itself at once of the conduct of the Boston
office, in conjunction with a general investigation of the Internal Revenue Bureau which
might shed light upon the desirability of
plans for reorganization of the Bureau, then
the committee could have proceeded with a
closed hearing, postponing public disclosure
of the evidence taken for a comparatively
brief period until the trial of Delaney could
have been concluded. If this procedure was
rejected, because the legislative committee
deemed that an open hearing at that time was
required by overriding considerations of the
public interest, then the committee was of
course free to go ahead with its hearing,
merely accepting the consequence that the
trial of Delaney on the pending indictment
might have to be delayed."
199 F.2d at pp. 113-15.
The First Circuit in Delaney declined to pass on
the question of the effect of the pretrial publicity on the
trial of a defendant who had not yet been indicted at the
time of Congressional hearings, pointing out certain considerations that would differentiate the two situations. Such
considerations might detract from the force of this precedent
if the hearings before the Ervin Committee were the only
sources of pretrial prejudice. But, as pointed out, they
were not, for the House Judiciary Committee hearings and
debates occurred after indictment and indeed shortly before
trial. This Committee rehashed and reiterated the testimony
before the Ervin Committee, refreshing the memories of the publice concerning all the deeds that had been so vividly before

that earlier committee~.~’ It is difficult to conceive anything more completely prejudicial to men under indictment
than to have one of the most important Committees of Congress,
engaged in the solemn activity of investigating with a view
to the impeachment of the President of the United States,
declaring as facts the very allegations of criminal
for which these defendants were about to stand trial. If
anything was needed to give verisimilitude to these pronouncements, it was supplied by the resignation of the alleged coconspirator, the President of the United States, his pardon
by his successor with the announcement that the acceptance of
pardon might be interpreted as an admission of guilt.
It was apparently the view of the trial judge in
this case as of the trial judge in Delaney:
"...that the avalanche of unfavorable publicity attendant upon the committee hearings
would not be likely to impair the chances of
the defendant to procure a fair and impartial
trial based solely on the evidence to be produced in the courtroom..."
199 F.2d at 115
20/ Nor in fact were these the only Committees of Congress
which took testimony on a subject matter involved in this
case, and announced highly derogatory conclusions concerning some of these defendants. The Senate Armed Services Committee in May of 1973 heard from General Vernon
Walters concerning a meeting with defendants Haldeman and
Ehrlichman and its Chairman, Senator Stuart Symington,
announced that they had misused their authority in an
attempt improperly to control activities of the CIA. See
Washington Post and Washington Star-News, May 16, 1973;

pP hdix B, pp.
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even though:
"...under the circumstances it is difficult
to see how anyone could fail to perceive the
risk of prejudice...His view seems to have
been that where the risk of prejudice has
resulted from publicity accompanying a public
hearing by a legislative committee held pursuant to the constitutional powers of Congress,
such risk must be endured by the accused person, insofar as it cannot be diminished by
diligent efforts of the trial judge to caution
the jurors of their duty to exclude all extraneous matters from their consideration..." Ibid
Three committees of Congress here deliberately concluded that it was important to the public weal to broadcast
every item of evidence that would ultimately be adduced at
trial even if this meant that these defendants could not obtain a fair trial or even be tried at all. They were entitled
to make that decision, but the government is bound by consequences. These defendants are entitled to protection from the
prejudice resulting from those decisions.
It may be hoped that the passions generated by the
publicity in this case would ultimately subside to a point
where a fair trial could be held, for as Delaney teaches, it
could not
"...be said, in this case, if indeed it could
be said in any case, as a matter of law, that
the prejudicial effect of this publicity was
so permanent, and ineradicable by mere lapse
of time, that the court should have recognized the impossibility of a fair trial ever
being held at any time within the foreseeable
future. "
199 F.2d at 112
That is what the defendants asked in this case. It
was denied with the predictable effect that a fair trial was
impossible at the time they were forced to go forward.
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THE PERJURY CHARGES
III. INTRODUCTORY
The Defendant Haldeman was indicted, convicted, and
sentenced upon three Counts of Perjury under Title 18, United
States Code, Section 1621 (counts 7-9). The sentences of i0
months to 3 years are concurrent and these counts are consecutive with the concurrent sentences of 20 months to 5 years
under counts 1 and 2, making aggregate sentences of 30 months
to 8 years.
Section 1621 perjury is a specific intent crime
(cite cases), and while the statute uses only the adverb willfully, the three counts recognize the specific intent character of the offenses by alleging both "willfully" and "knowingly". The word "false" nowhere appears in the statute. The
crime is committed only if a defendant does not believe the
material matter to be true. Unlike Section 1623 "False Statements before a Grand Jury or a Court" - enacted in 1970, the
"two-wltness or one witness and corroborating evidence" rule
21/
is still present in Section 1621 perjury.
In the first paragraph of each count of the three counts, it is alleged that
the defendant did not believe the statement to be true, and
El/ The "two-witness" rule has been redefined iq Youn~ v. United
-- States, 94 U.S. App. D.C. 54, 212 F.2d 236 (1954) and earlier
cases, to say that one witness alone is not enough, but
that proof may be entirely by documents. This restatement
does not affect the facts of this case, as will be seen by
the trial judge’s charge of the orthodox language and the
analysis hereinafter made.
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in the last paragraph of each count it is alleged that the defendant well knew the statement to be false. "Materlality" of
the statements in all three counts is not contested.
When all parties rested their respective cases, a
written motion was filed by defendant Haldeman for a Judgment
of acquttal upon all three perjury counts, and was denied by
the Court by written order dated December 19, 1973. (See Tr.

p. 11,526; J.A. 768, 769)
The alleged false statements were made before the
so-called Ervin Committee in the summer of 1973.
The convictions upon all three counts, for differing reasons, were wrong. As to all three counts the defendant
Haldeman believed the statements to be true, and there was no
evidence before the Jury that such belief was not sincere. In
addition as to count 7, the alleged perjurious statement was
true as well as believed to be true, and the "two-witness"
rule was not observed by the prosecution. As to count 8, a
fair and liberal construction of the March 21 tape, as explained By the defendant, finds the statements true, and
surely they were believed to be true. Also, as to count 8
there were variances between the allegations and the proof.
In addition, the defendant was not permitted to complete his
answer to Senator Baker’s question; and further, the use by
the prosecution, with the approval of the Court, and over
the objection of de~endant’s counsel, of a video tape showing to the Jury In the courtroom

the actual scene at the
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Senatorial hearing was not only prejudicial error, but was
falsely pretended by the prosecution to be of help to the
Jury. As to count 9, the defendant admitted to the Jury that
his answer to Senator Gurney was incorrect, but testified that
he answered the Senator upon a mistaken recollection in the
subject matter, and believed at the time that his answer was
true. Indeed, the answer under consideration was qualified
by the remark "I don’t believe". An elaboration of the foregoing summary will follow.
The Seventh Count
The seventh count dealt with the question whether
defendant Haldeman knew before March 1973 that money allegedly
raised for legal fees and family support of the Watergate burglars was blackmail or hush money. The allegedly perjurious
statement was:
"No one, to my knowledge, was aware that these
funds involved either blackmail or ’hush money’
until this suggestion was raised in March of
1973."
The defendant Haldeman stated that the words "No one"
were qualified in his mind by the phrase "at the White House"
which he had used at the beginning of the paragraph quoted
in the indictment. (Tr. p. 8652. ) It would appear that
this interpretation is not disputed by the prosecution.
The Government’s proof was the direct testimony of
John Dean that Haldeman knew, prior to March 1973, that the
money was "hush money", and the principal corroboration that
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was offered was that John Dean played a cassette tape to
Haldeman and Ehrlichman at Camp David on or about November
15, 1972, which contained a conversation between Charles
Colson and Howard Hunt about such use of the funds. Both
Haldeman and Ehrlichman denied that Dean played the cassette
tape for them, or that its contents were made known to them
until months later. This is hardly corroboration since Dean
is the one witness in both instances. In other words, ~hile
the cassette tape was proof of the conversation between Colson
and Hunt, the necessary corroboration was not by the cassette
tape but by Dean’s testimony that Haldeman gained knowledge
on that occasion that the funds were used as "hush money".
This was merely Dean corroborating Dean; and, thus, there was
22/
no second witness and there was no documentary corroboration.
Haldeman’s direct testimony with relation to the seventh count
will be found at Tr. ~pp. 8646-8653 and further rebuttals to
the Government’s theories will be found in final argument (Tr.

ll,801-11,803).

22/ The Government offered several other ideas in an effort to
meet the special perjury rule: (I) That Dean told Haldeman
when he went to him to get part of the funds under his conSrol that the money was to "keep them [the Watergate burglars] on the reservation", i.e.,"Hush money", but, here
again Dean is corroborating Dean; (2) that the March 21
tape corroborates Dean, but the basis for this is so weak
circumstantially that it could not be established beyond
a reasonable doubt; and (3) that on April 14 Mr. Ehrlichman
said in Haldeman’s presence that the money was "to keep
them on the reservation", but Haldeman admitted that he
heard this before April 14, namely, March 21.
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The Eighth Count
As to count 8 a number of explanations must be made.
In the first place, three perjurious statements are alleged,
two in answer to Senator Baker on July 30 and 31, respectively,
and the third on July 31. The third statement was in answer
to Senator Ervin and all related to the statements of former
President Nixon at the March 21 meeting in his office in the
White House in which he used the phrase "it would be wrong".
It is the contention of the prosecution that this phrase was
used with respect to "clemency", and not to the matter of raising a million dollars, and Mr. Haldeman’s recollection was that
it related to the latter.
In order to set the stage for the crucial and relevant parts of the meeting that was held in the President’s off~ce on March 21 for over two hours, and which encompassed a
t~anscript of 108 pages of a tape which recorded this meeting,
the following is necessary: Dean and the President were alone
for the first and greater part of this meeting (about 60 minutes)
and Haldeman Joined them in the latter and shorter part (about
40 minutes). In the last week of April 1973, several days before Haldeman resigned his position, the former President
asked Haldeman to listen to that tape and give him a synopsis
o~ it. Haldeman listened to the tape twice on consecutive
days, taking notes in longhand of some 20 pages so that he
could report to the President what he heard (Govt. Ex. 90).
When Haldeman left the White House at the end of April 1973,
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these notes were left behind in a secured room. A rule was
soon instituted that Haldeman could enter the room under surveillance and read these or other memoranda, but could not
have copies and could not make notes. This placed him in the
awkward position of having to carry away in his memory what
he had read at the White House. In preparation for his appearance at the Senate Committee hearings, Haldeman visited
the White House and read his notes relating to the March 21
tape, being subject to the procedural limitation Just mentioned. A section of his prepared statement for the Senate
hearing embraced a recital of what he recalled of the March
21 meeting, both when.he was present and what transpired in
the first part when he was not present. He was permitted to
read his prepared statement at the beginning of his appearance on July 30. With regard to the March 21 meeting he began reading as follows, as recorded in the 8th count:
"I was present for the final 40 mlnutes.of
the President’s meeting with John Dean on
the morning of March 21. While I was not
present for the first hour of the meeting
I did listen to the tape of the entire meeting.
"Following is the substance of that meeting
to the best of my recollection."
This was followed by Haldeman reading the section
of his prepared statement which was introduced into evidence
in the trial as Exhibit 22. A portion of what he read is reproduced in the indictment where the allegedly perjurious remark, "but it would be wrong", i~ repeated in italics.
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The hearing before the Senate Committee was recessed
at the end of the day of July 30 when Haldeman completed the
reading of his entire statement. On the following morning
Senator Baker had a question and answer colloquy with Haldeman
which is reproduced in the indictment directly under the date
of July 31o In this exchange a second allegedly perjurious
statement is alleged. The incident is repeated in the followIng:
"Senator Baker: Now, if the period were
to follow after ’we can do that’, it would be
a most damning statement. If, in fact, the
tapes clearly show he said ’but it would be
wrong’, it is an entirely different context.
Now, how sure are you, Mr. Haldeman, that
those tapes in fact say that?
"Mr. Haldeman:
that the tapes "Senator Baker:
own voice? [sic]

I am absolutely positive
Did you hear it with your

"Mr. Haldeman: With my own ears~ yes.
Later in the day when Senator Ervin was interrogating Haldeman, it is claimed that a third perjurious statement
was made. The question and answer colloquy appears in the indictment, the allegedly perjurious portion being italicized in
the following words:
"And then got into the question of, in the
one case before I came into the meeting
making a statement that it would be wrong."
The Committee had copies of Haldeman’s prepared statement, the original of which Haldeman retained and marked in
evidence as Exhibit 22. There are discrepancies between that

document and the portion included in the indictment. In the
paragraph in the indictment ending with the italicized words
"but it would be wrong" there are several sets of quotations
indicated by quotation marks. These do not appear in Haldeman’s
reading text. This is important because, Haldeman testified
that he was speaking in a narrative, paraphrasing manner, giving, as indicated above, "the substance of that meeting to the
best of my recollection", and he had no intention of beiag
either literally precisely correct or in giving the places
in the~tape where the attributed remarks were made by either
President Nixon or John Dean.
A second criticism of the 8th count is that Senator
Baker inadvertently did not permit Mr. Haldeman to complete
an answer to one of his questions, which answer is assigned
in the indictment as the second of the three instances of perjury. Mr. Haldeman explained to the jury what he would have
said if his answer had not been interrupted (Tr. p. 8676):
"A.

My intent would follow from the wording
of the inquiry that Senator Baker was
putting to me, which was the question of
what context it would be wrong came, and
then he said how sure are you that those
tapes say that, and I said I am absolutely
positive that the tapes -- and I was cut
off.
"What I believe I would have said and what
my intended answer would be to say I am
absolutely positive that the tapes say in
effect ~ would be wrong, but I cannot
bestify as to whether there was a period
or not in that sentence, because I am not
attempting to make a verbatim report of
the contents of that meeting."
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In the colloquy with Senator Ervin, there are two
major defects relating to the charge of perjury. One is that,
as explained by Haldeman in his testimony before the Jury, the
italicized word "statement" should have been reproduced in the
plural. The other is that the defendant made no false response
to Senator Ervin.
Haldeman explained the materiallty and importance
of the variances in his direct testimony, which appears i~n
extenso in the Joint Appendix.
The colloquy with Senator Ervin demonstrates rather
effectively what Haldeman was endeavoring to explain to the
jury, namely, that his narrative statement represented the sum
total of a long rambling exchange by Nixon and Dean with nothing absolute at any given point.
The fourth criticism with respect to the Government’s
proof under the 8th count is that, when the prosecutor was confronted with the above-descrlbed variances between the indictment and the proof, he obtained the permission of the trial
Judge over the objection of Haldeman’s counsel, to "play" to
the Jury a vldeo-tape of instances of Mr. Haldeman’s appearance before the Committee. By "playing" the video-tape, the
Court will understand that this means that a moving picture of
such scenes was displayed to the Jury. It was submitted to the
trial Judge that this had the effect of violating Haldeman’s
rights under the Fifth Amendment to the Constitution in that
it required Haldeman to be a witness against himself, but the
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trial judge overruled the contention. (Tr. p. 7517) Moreover,
the video-tape was supposed to show the Jury that Haldeman
was meaning to give direct quotations to the Committee, and
otherwise to reflect his general attitude while testifying.
This effort by the prosecution had no effect other than to
dramatize the event, and divert their attention from the facts.
Finally, with respect to the 8th count it is sub-

mitted that Haldeman was justified in his association of the
phrase by Mr. Nixon, "but it would be wrong", with Dean’s ohservation of the need to raise a million dollars, the tapes
in a general and total sense supporting Mr. Haldeman. The
jury had no evidence to find beyond a reasonable doubt that
Haldeman did not believe his statement to be true. As was
Bald in United States v. Rose, 215 F.2d ~,17, 622 (3d Cir. 1954):
"In considering the testimony adduced
as to Count i, we must take cognizance not
only of the rule earlier stated that to sustain a conviction the evidence ’must be
strong, clear, convincing and direct’ but
must look also to these well-settled principles:
"To sustain a conviction for perjury
the burden is upon the government to establish by substantial evidence, excluding
every other hypothesis than that of guilt,
the essential elements of the crime charged.
"Perjury ~s the willful, knowing and
corrupt giving, under oath, of false testimony material to the issue or point of inquiry. An essential element is that the defendant must have acted with a criminal intent -- he must have believed that what he
swore to was false and he must have had the
intent to deceive. If there was a lack of

consciousness of the nature of the statement
made or ~t was inadvertently made or there
was a mistake of the import, there was no
corrupt ~Lotlve. [footnote omitted]"
Mr. Haldeman’s testimony upon direct examination,
with respect to this count of the indictment, will be found at
Tr. pp. 8623-8646, 8653-8668, [8674], and 8676-8683). The
final argument of Haldeman’s counsel upon this count will be
found at Tr. 11,808-11,812, and is quoted in the footnote appended hereto.
!2~/"He [Haldeman] gave his report about the money and ’it would
be wrong,’ not in quotation marks. He was reading, his
whole report here in this addendum as a narrative as if he
were speaking in the way of summarization and as a matter
of fact he said: ’The following is the substance of that
meeting to the best of my recollection.’
"He had no quotation marks in the area which said
about the million dollars and it wo~ld be wrong.
"Now this may sound like quibbling when you first
hear it but the quotation marks which Mr. Haldeman did not
use, and which you will see from an examination of the exhibits, a true copy of it, does not contain quotation marks,
is the difference between giving the substance and giving
literal statements.
"Our position is that he was not giving literal quotations, ~hat he did not mean to quote the President. He was
only giving a running summary.
"Now the videotape was shown to you to give you the
right to speculate, if I may say, as to whether his voice
was such that he was quoting or not quoting because the indictment, when you get it and take it to the Jury room, the
indictment has got it in quotations and that indictment must
be strictly construed and the statement which Mr. Haldeman
made was not a direct quote but was a running summary of what
was said.
"So that is one of the problems that you will have.
"Now you have heard the videotape and seen the videotape and the question for you is whether you think that the
(continued)
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The Ninth Count
As to count 9, Senator Gurney, a member of the Ervin
23/ continued
charge in the indictment attributing to him quotation marks
is correct, and that is where the falsity is, within the
quotation marks, whether that was intended to be a literal
quote or a running summary.
"I submit that everything shows that it was a running
summary amd not a literal quotation of the President.
"Now on that count I think the burden of proof has not
been carried by the prosecutor with respect to the technical
violation of perjury as they have asserted it in circumstances where there is in reality no perjury.
"Now, to continue with this for a few moments because
I do want to talk about the reasonableness, assuming that it
was in quotation marks, I want to talk about the reasonableness of a man, hearing this tape in April, making notes of
it, notes being locked up in the White House, which it is
true he saw before he wrote the addendum, but which he was
not permitted to take any notes from -- he couldn’t make any
notes from his notes at the White House at that time, so he
had to carry back a memory entirely of portions of 108 pages
and that is pretty monumental Job, I think, for anybody.
"The fact of the matter is that on Page No. 33 the
President said: ’We can get a million dollars.’ And this
is talking of what amounts to blackmail. ’And you can get
it in cash -- I know where it can be gotten.’ And that is
where he mentioned about the million dollars and then it is
not until -- well, I readily agree that, Jammed right up a~ainst there is not a statement by the President, ’It would
be wrong’ -- that doesn’t occur until Page No. 58 but I think
it would be very wise for you to take your time to have this
tape played back for you in the jury room. It is 108 pages,
and it is a glaring example of so many c~mpromises, different things, analyzing them, ’Can we pay blackmail -- can we
give clemency’, and as you read this you will find that the
clemency and the blackmail are being thought of consecutively,
in the same package of consideration by the President so, as
a matter of fact, while Mr. Neal is invoking this tape by
saying that the reference to money occurred at least ten
or twelve times, my position is that, if you ladies and
gentlemen please, these references to a million dollars occur again on Page No. 57 and refer to clemency on Page No.
58 and it is true that it appears that the word, ’No, it is
(continued)

Subcommittee, asked the defendant Haldeman the following
quest ion :
"DO you recall any discussion by Dean about
Magruder’s false testimony before the Grand
Jury?"
Mr. Haldeman made the following reply, the italicized
sentence constituting the charge of perjury:
"There was a reference to his feeling that
M~gruder had known about the Watergate
planning and break-in ahead of it, in other

23_/ continued
wrong -- that’s for sure’, seem to be in juxtaposition to
clemency, but nevertheless, on the question of what was the
belief of Mr. Haldeman, who is memorizing and had memorized,
so to speak, 108 pages, taking an hour and a half or almost
two hours to transpire, he w-as memorizing this, and we come
to the question of the belief that it is true at the moment,
or knowing that it is false.
"So it is, as I say, an integral part of the crime of
perjury that you must find beyond a reasonable doubt, as you
go through these pages, 57 and 58, that you find that the
million dollars has gotten back into the picture and then
you will find on page No. 78 that the million dollars gets
back into the picture and let me focus on this for a moment,
on Page 86 the million dollars gets back into the picture,
and the clemency is in the picture, and anybody trying to
remember all of this could certainly not be accused of falsifying his answer and, you see, this would bear on a man’s
memory of what he was reading and repeating, and as I say,
the several defenses to this count are quotation marks or
lack of quotation marks, the question of what he believed at
the time to be true, or what he knew to be false and there
is no reason, despite the Government’s argument to the contrary, there is no motive for him to have misplaced, if he
did, the ’It would be wrong’ phrase because I think that -well I know if I were paraphrasing this today, I would say,
as you can see from Page 57 and 58, that while the words
’It would be wrong’ are right up against ’clemency’, that
they are in the same series of interchange between the two
pages in that area, and the million dollars and the clemency
are being considered."
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words, that he was aware of what had gone on
at Watergate. I don’t believe there was any.
reference to Magruder committing perjury."
Apparently, Senator Gurney had not intended to seek
an answer in the form of the italicized sentence in view of
the two questions and answers which followed, and which counsel

for Haldeman was permitted to read to the jury in order to make
this point.

These two questions and answers are as follows:

"Senator Gurney:
I am talking about,
and I am sure you know from your listening
to the testimony, and probably reading excerpts of testimony, that Dean and Magruder
conferred about Magruder’s testimony before
the grand jury prior to his appearance?
"Mr. Haldeman:
Dean at sometime, and
it may have been at that meeting, but I
cannot firmly establish that, did refer to
his having met with Magruder prior to his
grand jury appearance. He made it quite
clear that he had not coached him on what
to say, or anything of that sort, but had
worked with him in the way that I understand
an attorney works with a client preparing
for a questioning, by giving him the kind of
questions that he might expect the grand jury
to ask him and allowing him to answer.
"Senator Gurney:
But you have no
recollection about coaching on perjured
testimony?
"Mr. Haldeman:

No, sir."

Mr. Haldeman’s direct examination as to this count
is in Tr. pp. 8683-8691. He made the following explanations.

9o

He told the jury that he was mistaken in his answer, in that
the March 21 tape had two references before he entered the
President’s office to perjury by Magruder, and two additional
references after he entered the room, but that when he testified
at the Senatorial hearing he did not recall these references.
He explained his mistake in answer to two questions by his
counsel as follows:
"Q.

In view of that situation, what did you
have in mind when you were testifying,
answering Senator Gurney’s questions?

"Ao

Only a lack of recollection of those
-references at the time I was testifying,
my belief, and as I stated it as my
belief was that there had not been any
reference to Magruder committing perjury." (Tr. p. 8688)

The second answer (Tr. p. 8689) was:
"The problem I have here is one of recollection,
the problem that I had at that time was one
of recollection as to specific dates, when
certain things were raised and when other
things were raised, whether it was in one
meeting or in another meeting."
No evidence was offered by the prosecution to carry
the burden of proof that Mr. Haldeman’s belief was not sincere
and not in good faith. An effort was made by the prosecution
to dredge up a motive for Mr. Haldeman to be lying in his
response to Senator Gurney, but Haldeman denied that or any
other motive, pointing out that he had disclosed his knowledge
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of Magruder’s alleged perjury prior to his testimony before
the Committee (Tr. p. 8690); and, it is respectfully submitted, the "motive" effort by the prosecution hardly contained the circumstantial evidence of such a character as to
constitute proof beyond a reasonable doubt that Haldeman’s
answer was not made in good faith.
A second defense to the 9th count lies in the fact
that Haldeman’s answer was not dogmatic, but was based upon
a less emphatic premise that he did not believe that reference
to perjury by Ma@ruder was mentioned. See United States v.
Esposito, 358 F. Supp. i03~/; United States v. Rose, supra;
Masinia v. United States, 395 F.2d 871, 877 (8th Cir. 1961).
As a third defense to the 9th count, a careful
analysis of the series of questions by Senator Gurney discloses that he did not mean his principal question %0 seek
the answer which is claimed to be perjurious but, instead,

In Esposito,the Court s£ated (p. 1034):
"The third question was propounded in an attempt
to resolve the ambiguity, but the defendant’s answer
was evasive: ’I don’t believe I have ever seen him
there.’ This was not a direct answer to the question
and is merely a statement of defendant’s state of mind.
Even if the prosecution had proved that defendant saw
Speice at the Thirsty Whale in June 1971, it has not
been proved what his belief was at the time of testifying nine months later. It is impossible to determine
the defendant’s state of mind beyond a reasonable doubt
when he testified on March 13, 1972, particularly when
that finding must be based on inferences from circumstantial evidence."

was seeking to ascertain whether Dean and Magruder had conferred about Magruder’s testimony before the grand jury prior
to his appearance there. When this was made clear, to Mr.
Haldeman, he made a direct response to that question which
seemed to satisfy the Senator, who thereupon concluded this
line of inquiry by a summarizing question: "But you have
no recollection about coaching on perjured testimony?", to
which Mr. Haldeman made a negative answer which was not
seized ~pon by the prosecution as being perjurious (See Tr.
p. 8689).
It is submitted that, in effect, Senator Gurney
withdrew his question and substituted an explanatory one,
and thus Haldeman’s answer evaporated with the question.
It is true that Mr. Haldeman did not contest "materiality"
but "materiality°’ is irrelevant to this point. The real
test arises from the fact as stated, that, in effect, Senator
Gurney withdrew his question.
The Court is reminded of the basic principles
governing proof in a Section 1621 perjury case, as consistently reflected in the cases, such as Brown v. United States,
245 F.2d 549 (8th Cir. 1956), in which the Court stated
(p. 556):
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"To sustain a conviction of perjury it
must be shown by clear, convincing and direct
evidence to a moral certainty and beyond a
reasonable doubt that the defendant committed wilful and corrupt perjury, and the
burden is on the government to prove the
essential elements of the crime by substantial evidence excluding every other
hypothesis than that of defendant’s guilt.
Probable or credible evidence is not
enough. *** "
To the same effect, see United States v. Neff,
212 F.2d 297 (3rd Cir. 1954); Blumenfield v. United States,

306 F.2d 892 (8th Cir. 1962); Paternostro v. United States,
311 F.2d 298 (5th Cir. 1962); LaRocca v. United States, 337
F.2d 39 (8th Cir. 1964); and United States v. Brandyberry,

438 F.2d 226 (9th Cir. 1971).
It is submitted that the verdicts upon all three
perjury counts cannot meet these tests, and, therefore, the
Judgments should be reversed and the sentences set aside.

IV THE TAPE RECORDINGS OF WIRE AND ORAL COMMUNICATIONS
WERE ERRONEOUSLY ADMITTED INTO EVIDENCE
A.

The Lower Court’s Ruling That The Federal Wiretapping
Statute Was Not Applicable Was Reversible Error
The Court’s Ruling.

The trial court, over objection

of all defendants (Tr. 5822-32), admitted into evidence tape
recordings of portions of 32 conversations which occurred on
various dates between June 23, 1972 and April 26, 1973 (Tr.
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5865-67).
Persons whose conversations were recorded on one
or more occasions include Nixon, Haldeman, Ehrlichman,
Colson, Dean, Mitchell and Ziegler. Seventeen of the
recorded oral communications took place in the Oval Office
and eleven in the EOB office. Four of the intercepted conversations were telephone conversations which took place
between the President and either Colson (Tr. 5441),
Haldeman (Tr. 5544) or Ehrlichman (Tr. 5547).
One ground of objection was that Title III of the
Omnibus Crime Control and Safe Streets Act of 1968, 82 Star.
212, 18 U.S.C. §2510 et seq. , was applicable, and since
the government had not proved any basis, consensual or
otherwise, for the interceptions, the tapes could not be
used as evidence under Section 2515 of the Omnibus Act.
Defendants’ position that there was an evidentiary
void was repeatedly urged on the lower court (Tr. 5825, 5827,
5829, 5830, 5831 and 5839-40). The nature of the objection
is shown in the following colloquy:
"THE COURT: Couldn’t you argue that the
President consented to that by directing
somebody to give the word to Mr. Higby,
who gave the word to somebody else?
25_/ Hereinafter the "Omnibus Act".
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"MR. STRICKLER: T~as has to be proven
in this case by the Government. And
our point is if that did occur there has
been a complete failure of proof . . . "
(Tr. 5849, and see Tr. 5831)
The government’s basic argument was that "recordings made with the consent of one person to the conversations are admissible in evidence" and that Haldeman "knew
that the system was being set up" (Tr. 5834-6). This
assertion, like the question asked by the judge in the
preceding quotation, was not supported by any evidence.
During argument the court asked several questions
as to when and where any interception occurred (Tr. 5825,
5826 and 5839) and he finally stated "There is no interception, as I see it, even assuming your argument is
correct" (Tr. 5828). Thereafter, the district judge held
that the Omnibus Act was never intended "to apply to the
situation we have in this case" (Tr. 5841-2). Because of
this holding, the court refused to make any finding of fact
on the consent issue (Tr. 5841-42).
The Omnibus Act Is Applicable.

Section 2511 of

the Omnibus Act makes it unlawful to intercept, disclose,
or use recordings of any wire or oral comr~’nications obtained without prior consent under Section 2511(2)(c) and

(d), or prior judicial authorization as prescribed in
Sections 2516-18. Section 2.515 prohibits the use as evidence in any court of any intercepted wire or oral communication, or evidence derived therefrom, if the disclosure
would be in violation of the Act. Thus, the explicit
language of the Act applies to all interceptions. There
is no exception for "the facts in this case. "
The testimony of government witnesses Butterfield,
Baker and Nelson proved all of the elements of an interception as defined in Section 2510 of the Omnibus Act (Tr.
5518-5739). Butterfield stated that the first he knew about
a taping system was when Larry Higby had a conversation with
him (Tr. 5521).26--/ Butterfield relayed to A1 Wong as precisely
as he could the instructions which he had received from Higby
27/
(Tr. 5524). This w~s about February of 1972 (Tr. 5526),and Butterfield explained that the installation of recording
equipment occurred in stages. At the first meeting Butterfield told Wong that tape recording systems were to be set
up in the Oval Office and in the Cabinet Room, and the ins~allations were to be done hurriedly and be kept secret
5525-6)
2~/_ At this point the trial judge indicated that any statements
of Higby were hearsay and therefore inadmissible (Tr. 55223, 5525). Higby w-as not called as a witness and neither was
Nixon whose testimony was sought by Ehrlichman and Haldem~n.
2// The witness probably meant 1971.
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About two or three months later (Tr. 5507, 5597),
Butterfield had a conversation with an unidentified person
concerning installation of a taping system in the President’s EOB office and on the telephones located in the
~Oval Office, the EOB office, the Lincoln sitting room and
the cabin at Camp David (Tr. 5527-8).
It was shown t~at Butterfield had t~e capacity to
and he did act on his own initiative in these matters. He
explained the installation of the taping system in Nixon’s
office at Camp David, whic~ occurred at an even later date,
as an afterthought:
"Later on, and I have no idea when, but
toward the, I think around the spring of
1972 I seem to think, I woke up one morning and the thought have I been remiss in
not having a taping system installed in the
President’s study at Aspen and I had one
installed to cover that base as quickly as
possible, but it w-as only there for a very
short time. "
(Tr. 5597-8). Butterfield also acted on his own initiative
when he decided t~at the recording equipment at Camp David
should be removed because foreign dignitaries used the
lodge (Tr. 5603-4).
The government also called two Secret Service
technicians (Nelson and Baker) to discuss the mechanics
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involved in the installation, operation, maintenance and
storage of the recording equipment and tapes. These witnesses left no doubt that wire and oral communications had
been intercepted, but neither contributed any testimony
concerning the originator of the taping systems and neither
discussed the consent issue (Tr. 5631-5720).
The foregoing testimony established that telephone
conversations (wire communications), as defined in Section
2510(1), were intercepted and recorded by electronic devices
and it is equally-clear from this testimony that oral communications, as defined in Section 2510(2), were intercepted
and recorded.
The circumstances set forth above were certainly
such as to justify the participants’ expectation that their
communications were not being intercepted. The reaction
of the prosecution, the Ervin Committee, the press and the.
nation to the revelation by Butterfield underscores this
fact. As Butterfield and the Secret Service agents testified, the taping system was to be kept secret, and it w~s.
The Government Did Not Show Consent. While the
judge refused to rule on this issue, it is to be noted
that the only lawful basis upon which the interceptions

-
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could have been made is provided in Section 2511(2)(d~~z,
which states that it shall not be unlawful:
". . . for a person not acting under color
of law to intercept a wire or oral communication where such person is a party to
the communication or where one of the parties
to the communication has given prior consent
to such interception . . ."
The government made no effort to present evidence
to show that Nixon intercepted the communications or that
as a participant he gave his .prior consent to each of the
interceptions. The same is true of Haldeman and of every
other participant. There was simply no evidence which
warranted application of the exception.
Apparently realizing this, the government argued
that Haldeman’s consent was shown by testimony he had
given a year earlier in another proceeding, and that the
judge could take judicial-notice of that testimony. The
judge did not rule on the suggestion. A similar situation,
which involved testimony given before a Congressional
committee, was discussed in Rumely v. United States, 90
U.S.App.D.C. 382, 197 F.2d 166, aff’d, 345 U.S. 41 (1952),

28/

Section 2511(2)(c) is to the same effect except it
applies to persons acting under color of law. Despite
this distinction, the language creating the exceptions
is the same in both subsections.

IOO
and the Court said:
". . . Certainly, in a criminal case we
cannot take judicial notice of things the
defendant is alleged to have said or done,
not shown or offered to be shown in evidence; in fact, no request for such notice
was made either in the trial court or before
us. "
(197 F.2d at page 178)
The foregoing principle states sound law. In a
criminal case neither t~e trial court nor an appellate
court should consider matters dehors the record. As this
Court said in Holmes v. United States, 127 U.S.App.D.C.
332, 338, 383 F.2d 925, 931 (1967):
"... alleged errors in the receipt or
exclusion of evidence must be assessed in
factual context."
In applying this rule, the Third Circuit Court of
Appeals, citing many cases, said:
"This matter, however, is not properly before us. It is ’hornbook law’ that a court
of appeals may consider only facts of record,
and it is the record alone which controls
the facts."
(United States v, Addonizio, 449 F.2d i00, 103 (3rd Cir. 1971),
cert. denied 404 U.S. 1058 (1972))
It is now clear that every electronic eavesdropping
upon private conversations is a search or seizure which in
order to be valid must comply with Constitutional standards,

I01
Desist v. United States, 394 U.S. 244, reh. den. 395 U.S. 931
(1969). In this context Judd v. United States, 89 U.S. App.
D.C. 64, 67, 190 F.2d 649, 652 (1951), requires that "there
must be convincing evidence" before a court will hold that a
Constitutional right has been waived. When these principles
are considered in conjunction with the burden on the government to prove every element of its case, In Re Winship., 397
U.S. 358 (1970), and Leland v. Oregon, 343 U.S. 790 (1952),
it is plain that the government did not carry its burden and
that the error of the lower court requires that defendants’
convictions be reversed.
B.

The District Court Erred in Admitting in Evidence Tape
Recordings of Conversations in Which No Government Witness Was a Participant Without a Proper Foundation to
Establish Their Authenticity and Accuracy
1.

In the Absence of a Witness Who Was a Participant
in the Recorded Conversation the Government Should
Have Been Required to Introduce Testimony to Show
Either a Chain of Custody or Otherwise Make a Showing that the Recordings are Accurate Reproductions
of the Actual Conversations
a. There Was Good Reason to Require the Government to Lay the Usual Foundation for Authenticity and Accuracy
In the case of certain of the tape recordings ad-

mitted in evidence at trial, the government was able to establish their accuracy by means of live testimony by parties
to the recorded conversations. Notable in this respect was
John W. Dean III, who personally authenticated a number of
2~/ In United States v. Napi.e~.., 451 F.2d 552 (5th Cir. 1971)
t~e’ court remanded the conviction for a determination of
the consent issue where the trial court made no finding
as to that issue. That case arose in a quite different
context and it would be inaporopriate to apply it here.
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tapes during his appearance as a witness at the trial. Many
other White House tape recordings, including the June 23, 1972
tape recordings, were not authenticated or proved. They were
nonetheless admitted in evidence and contained statements
highly prejudicial to the defendants herein.
The applicable rule regarding the foundation necessary for the admission in evidence of tape recordings is set
forth in United States v. Knoh!.,, 379 F.2d 427 (2d Cir.) cert.
denied 389 U.S. 973 (1967), wherein the Court declared:
"We are not unmindful, however, that tape recordings are susceptible to alteration and
that they often have a dramatic impact on a
Jury. It is therefore incumbent on the Government to produce clear and convincing evidence of authenticity and accuracy as a foundation for the admission of such recordings; and
where the court accepts them as authentic and
accurate, but the evidence is conflicting on
these points, it must caution the Jury to
scrutinize the evidence with care."
379 F.2d at 440. See also United States v. McKeever, 169 F.
Supp. 426 (S.D.N.Y. 1958); 29 Am.Jur.2d, Evidence, 4436 (1967
ed.)
Defendants urged the district court by means of
written memoranda (J.A. 628

) and oral argument (Tr. 5478-86),

to apply the general rule requiring that a proper foundation
be laid before tapes in which no government witness was a
participant be admitted in evidence. It was pointed out that
serious doubts were raised by the office of the special prosecutor during the pretrial hearings in this case as to the safekeeping procedure employed by the Secret Service (J.A.
There was one major erasure on the tapes (J.A. 628

628

).

) as well

as several ~sser ones (J.A. 628-29 ) and the special prosecutor
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suspected that there might be others.
Once the special prosecutor was able to force the
White House to turn over the tapes to the court, he did a
dramatic about-face on the issue of the reliability of the
tapes. Because of the incriminating nature of some of the
recorded materials, the special prosecutor took the position
that the taped materials must be authentic and accurate because of the damning nature of some of the conversations.
Notwithstanding the superficial plausibility of the
prosecutor’s contention, the fact was that on at least one
occasion John W. Dean III testified that his recollection of
certain recorded conversations did not coincide with the tapes
and the transcripts thereof (Tr. 3514). Moreover, the prosecutlon’s argument overlooks the fact that these tapes were
not in the actual physical custody of the President and were
available to certain White House and Secret Service employees.
The contention also ignores the fact that while there may not
~e a motive attributable to the former Chief Executive "to
fabricate incriminating evidence" (J.A. 629

), there could

be a motive by him or by others to alter the tapes so as to
shift or to spread any culpability that might derive from
those tapes.

~
It is submitted that the district court had a duty,

especially in the context of a conspiracy case involving the
admission in evidence of hearsay upon hearsay, and in light
of the challenges made to the authenticity and accuracy of
the tapes by the special prosecutor, to insist that the gov-
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ernment lay the usual foundation for the introduction of tangible items of evidence.
b.

The Usual and Normal Procedure to Authenticate
Tape Recordings Should Have Been Employed
If the special prosecutor was not able to authenti-

cate the tape recordings by chain of custody testimony, then
it was incumbent upon him to obtain testimony that the recordings fairly and accurately reported the actual conversations
that took place. This was the procedure followed in United
States v. E.nten, 329 F. Supp. 307 (D.D.C. 1971), affirmed
su__~_b no___~m, United States v. Lemonakis., 158 U.S. App. D.C. 162,
485 F.2d 941 (1973), cert. denied 415 U.S. 989 (1974). There
the government agents testified as to the tape recordings of
conversations that they personally had overheard between the
defendants and a government informer who later died and could
not testify at trial. See also Monroe v. United States, 98
U.S. App. D.C. 228, 234 F.2d 49, cert. denied 352 U.S. 873
(1956). The procedure employed in Enten and Lemonakis was
essentially the same as that followed in United States v.
Wilkin~.., 477 F.2d 323 (8th Cir. 1973) where films of a bank
robbery were admitted in evidence after credible witnesses
testified that they had reviewed the films and found that
they correctly portrayed the scene at the time of the robbery.
To the same effect in Mikus v. United States., 433 F.2d 719
(2d Cir. 1970).
Appellants have no quarrel with the rule stated in
Gassv. United States, 135 U.S. App. D.C. ii, 416 F.2d 767
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(1969) to the effect that "the possibilities of misidentSflcation and adulteration [should] be eliminated, not absolutely, but as a matter of reasonable probability..." 135 U.S.
App. D.C. at 15, 416 F.2d at 770. It is submitted, however,
that the special prosecutor did not meet this standard, either,
when he introduced tapes obtained by subpoena from a third
party that were not authenticated in any way. It is noted
that the rule in Gass is stated in terms that "the possibilities of misidentlfication" should be eliminated. Thus
Appellants are not required to make a showing that the tapes
in question "probably" were altered. They did point up at
trial the very distinct "possibility" that such was the case,
relying in part upon the widely publicized concerns of the
special prosecutor in this regard.
c.

The Tape Recordings Which the Special Prosecutor Tendered for Admission in Evidence Were
Not Covered by the Federal Business Records
Act
The tape recordings made in the White House and in

the Executive Office Building during the Nixon administration
were not made in the "regular course of any business" entrusted
to the Executive Branch of government, nor was it "the regular
course of such business to make such [tape recordlngs]", and
thus do not come within the Federal Business Records Act, 28
U.S.C.A. §1732(a). The evidence adduced at trial showed that
various recording machines were installed and operated to aid
in the compilation of an historic record of the Nixon Presidency and were to be maintained in the planned Nixon Library
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as part off President Nixon’s personal papers. The recordings
were not used in connection with Presidential business and
there was no evidence that they were ever intended to be so
used. They were made for a purpose which was far beyond the
scope of the daily activities of the Presidency and thus were
not admissible under the "shop book" rule. See generally
Palmer v. Hoffman., 319 U.S. 109 (1943); Clainos v. United
States, 82 U.S. App. D.C. 278, 163 F.2d 593 (19~7).
2.

The District Court’s Reliance Upon United State~
v. Fuller was Erroneous as That Case Was Clearly
D’istingulshable From This One
The prosecution relied heavily upon United States v.

Fuller., 4~I F.2d 755 (4th Cir.), cert. denied ~0~ U.S. 830
(1971), as supposed authority for the introduction of certain
tape recordings in the instant case without either chain of
custody testimony or confirmatory testimony by one who heard
or overheard the conversation when it took place. There, during the execution of a search warrant, FBI agents discovered
in premises occupied by the defendants a tape recording of
telephone conversations of the defandants giving gambling
information and accepting wagers. The Appellate Court consldered an argument that a proper foundation for the admiss~.on of the tape had not been laid at trial and, without citIng any authority to support its holdlng,declared that more
was necessary.
The execution of the search warrant in Fuller had
been done without warning to the defendants and in such a way
that defendants had no opportunity whatsoever either directly
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or through their employees to alter the tape recordings. This
is far different from the underlying facts of the instant case
in which the tapes were removed from the custody of a third
party, President Nixon, by use of a subpoena duces tecum which
was not honored until several months after it was served and
approximately a year after the existence of the taping system
was made known.
Moreover, it should be noted that the tapes in question were not in the direct physical custody of an unindicted
co-conspirator in contrast to the situation in Fuller. President Nixon, at most, had constructive custody of the tapes and
it was possible for other persons to remove and to make use
of these tapes. Indeed, there was evidence that numerous persons not claimed to be conspirators had access to the tapes at

different times and fo~ different purposes (Tr. 5587, 5680-81).
It is submitted that Fuller should have been limited
in its application to the facts of that particular case because of the nature of the evidence seized and also because
of the manner of the seizure itself. In Fuller the tape recording devices were installed, owned, and maintained by the
defendants therein to suit their particular purpose and thus
were actually part of the defendant’s bookkeeping records.
The opinion of the Fourth Circuit indicated that the parties
using the recording system identified themselves on the recordings and had full access to the tapes at any time. Under

those circumstances the Court concluded that there was an inherent likelihood that the tapes were authentic and admissible

108

without proof as to the making and preservation of the recordings.
Fuller seems to be a sport in the law, having no
apparent ancestry and no significant progeny. The Fourth Circuit cited no authority for its holding that the gambler’s
tapes could be admitted in evidence without proof of authenticity or accuracy. Other than the trial court below, only
one case, also in the Fourth Circuit, cited Fuller as autho~
rity on this particular point. It was an outgrowth of a very
unusual, and very particular, factual situation and apparently
it is being limited to its own set of facts.
Other cases have dispensed with the need for chain
of custody testimony, but they are cases in which the tangible personalty~could readily be identified at trial as being
in the same condition as it was at some specified previous
time. E.g., United States v.Robinson, 145 U.S. App. D.C. 46,.~
447 F.2d 1215 (1971); United States v. LePer~, 44B F.2d 810
(9th Cir. 1971).
The instant case is more in accord with Novak v.
District of Columbia, 82 U.S. App. D.C. 95, 160 F.2d 588
(1947), wherein the Court of Appeals refused to credit the
testimony of a chemist as to a urine sample because there was
no testimony to establish at least a reasonable probability
that the urine sample was the same one as that taken from the
defendant. There, the touchstone to the court’s decision was
the failure of the police officer to testify that the container
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for the urine sample which was analyzed was the same as that
containing the urine sample he had taken, and which he had
marked. In effect, the Court was asking "How do we know that
the urine tested was the urine taken from the Defendant?" The
issue in this case is the same - "How do we know that the conversations played on the tapes are the ones that actually took
place ~the time and place alleged?" The peculiar susceptibility of tapes to tampering by erasing, dubbing and otherwise altering is well known. Thus, one court was prompted to
observe in connection with the admissibility of tape recordings that "safeguards against fraud or other abuse are provided by Judicial insistence that a proper foundation for such
proof be laid." United States v. McKeever, supra, 169 F.Supp.
at 431.
3.

Because of the Prejudicial Nature of the Taped
Conversations Admitted Without a Proper Founda~
tion of Authenticity and Accuracy, Appellants’
Convictions Should be Reversed
No doubt the playing of the White House tape re-

cordings at trial of this case was a significant factor in
the Jury’s determination of the guilt of these defendants. The
tape recordings had been highly publicized prior to trial (s.~e
pp. 18 - 27 , supra), and they contained numerous statement.~
that tended to incriminate Appellants herein. Since certain
of these tape recordings were admitted without the laying of
a proper foundation of authenticity and accuracy, these Appellants were all tainted by the district court’s error in allowing these tapes to be played for the jury.
30/ The Court in McKeever also noted the obvious, that "the mechanical, physical recording cannot be cross-examined." Id.
at fn. i.

Ii0

Not having a means for ascertaining the bases on
which the Jury determined ~ach Appellant’s guilt, it cannot be
said that the admission of these tape recordings was harmless

31/
error.-- Such being the case, the only recourse is to reverse
and set aside Appellants’ convictions and remand the case for
a new trial.

31--/ Appellant does not mean to suggest that this is a matter cognizable only under the plain error rule, since strenuous obJection to the admission of these tapes was made in the trial
court. It is, of course, the government’s burden to attempt
to prove beyond a reasonable doubt that the error in admitting
these tapes did not contribute to the verdict obtained. See
chapman v. California, 386 u.s. 18, 24 (1967).

iii
THE DISTRICT COURT COMMITTED NUMEROUS
IN ITS INSTRUCTIONS TO THE JURY

ERRORS

The District Court’s Instructions Failed to Describe the
Offenses Charged by Counts One and Two Within the Scope
of the Indictment, Thereby Permitting the Jury to Find
Guilt on the Basis of Matters not Properly Before It.
The Jury was Wrongly Instructed that "Misuse" of
the Central-Intelligence Agency was a Basis for
Convicting Defendants Under Both the Conspiracy
Count and the Obstruction of Justice Count32/
ao

Count One of the Indictment Does Not Charge
That Defendants Attempted to get the CIA to
Interfere with the FBI Investigation of the
Watergate Break-ln
Nowhere in the Indictment was any defendant in this

case charged with any crime pertaining to Central Intelligence
Agency or with any crime committed, in whole or in part, by
reason of alleged "misuse" of that Agency. That vague term referred to an alleged effort to g~t the CIA to interfere with
the FBI’s Watergate investigation. The prosecutor presented
evidence of such an attempted interference over defense objection

in an effort to buttress the government’s case on Counts

One and Two. Defendants objected to all references to such alleged attempted interference with the FBI investigation in hhe
trial court’s instructions to the jury on the grounds that this
constituted an improper amendment of the charges set forth in
the Indictment (J.A.759; 827) but their protestations were re-

32/ Of course Appellant Mardian was only charged with conspiracy
under Count One.

33/ See, e.g., J. A. 767.
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jected by the court,
The only accusation in the Indictment regarding alleged improper dealings with the CIA is the claim in Count
One that the defendants sought to induce that Agency to provide financial assistance to the original Watergate defendants
in D.D.C. Criminal No. 1827-72. This accusation was made in
connection with that portion of the conspiracy statute, 18
U.S.C.A. §371, which proscribes all conspiracies to defraud

34_/
the United States.

The Indictment did not charge that such

alleged activity came under the portion of the statute which
proscribes conspiracies to commit offenses against the United
States.
During the course of the trial the prosecutors were
permitted, over defense objections, to roam far afield in presenting evidence about appellants’ alleged contacts with the
CIA in connection with various aspects of the Watergate case.
Although there is, as pointed out, nothing in the Indictment to

35/
Justify this conduct by the prosecution,

the trial court

34/ This same accusation was repeated in nearly identical terms
in paragraph 17 of the Indictment dealing with the "means" by
which the alleged conspirators attempted to fulfill the objectives of the claimed conspiracy, and is the basis, presumably, for the alleged Overt Acts Seven and Eight, which
pertain to claimed discussions between certain purported conspirators about the availability of CIA funds (J.A. 70 and

71).
35/ The Bill of Particulars filed by the prosecution was an impermissible attempt by the prosecutor to enlarge the specific
charges found by the grand Jury. Cf. Russell v. United States,
369 U.S. 749 (1962); Stirone v. Unit--ed States, 361 U.S. 212
(1960). The Bill of Particulars is reproduced at pages $5253
of the Joint Appendix.
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permitted the government to attempt to prove an alleged conspiracy to defraud the United States, and also the substantive
charge of obstruction of Justice, by using the June 2B, 1972
tapes and other evidence introduced in an effort to establish
that Appellants sought to have the CIA intervene in the case
and block the investigation being conducted by the PBI. The
other evidence consisted, in part, of testimony by former CIA
Director Richard Helms, Deputy CIA Director Vernon Walters and
former Director of the FBI, L. Patrick Gray. Defendants were
seriously prejudiced by the trial court’s rulings allowing
this material in evidence since it was not part of the Indictment, but they were even more grievously harmed when the trial
Judge advised the jury that "misuse" of the CIA was a basis for
conviction.
Defendant Haldeman had hoped to bring this case back
into proper perspective by means of a specific instruction that
would advise the Jurors as to exactly how and where the Central
Intelligence Agency was mentioned in the Indictment and in what
context (J.A.

763

). The proposed instruction would have

given the jurors an appropriate guideline as to how the evidence received at trial regarding the CIA should be used. The
government objected to this proposed instruction on the grounds
that "The jury has heard evidence concerning the use of the CIA
to limit the FBI investigation, and is entitled to consider
that evidence on Counts One and Two."
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The district court sustained the government’s obJection (J.A.

VVV

) without comment, and to the prejudice

of all defendants, instructed the Jury as follows:
"Now the second part of the conspiracy
statute concerns agreements to defraud the
United States or any agency of the Government.
The Government charges in Count Onethat these
Defendants also conspired to defraud the
United States in three ways: First, by attempting to induce the CIA to provide financial assistance to the Watergate defendants;
second~ by attempting to get the CIA to interfere with the Water,ate investigation
b.ein~ conducted by the FBI; third, by obtaining and attempting to obtain information concerning the investigation from the
FBI and the Department of Justice."
(Tr. 12,377) (emphasis added)
The trial court advised the Jury that evidence of
alleged "misuse of the CIA" could be used to convict for conspiracy to defraud the United States. It did not tell the
Jury that such evidence could be used to convict for conspiracy to commit an offense against the United States. This
contrasts with its instructions pertaining to Count Two, infr___~a,
wherein the trial court authorized the Jury to use this same
evidence as a basis for convicting certain of the defendants
of an offense against the United States. Thus, not only did
the trial court inject a new charge into the Indictment, but
it also thoroughly confused matters by its inconsistent instructions as to what use the Jury could make of this material.
There is no Mention of the CIA in Count Two
of the Indictment, Yet the. Trial Court Specifically Charged the Jury that "Misusing the
CIA" was a Basis for Convicting Under that
Count, Too
The second Count of the Indictment, charging defen-
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dants Mitchell, Haldeman and Ehrlichman, but not defendant
Mardian, with obstruction of justice, did not even mention the
Central Intelligence Agency. That did not deter the district
court from instructing the Jury that it could convict these
three defendants if it found that they had "misused" the CIA.
The court’s instruction was as follows:
"Similarly, if you find beyond a reasonable doubt that a Defendant knowingly and wilfully approved or participated in some other
corrupt activity, such as making offers of
leniency, clemency or other benefits, making
false statements to the FBI,~making false
s tatements under oath to the Grand Jury, misus.ing the FBI or CIA, or other such actlvi-~-[,
you may find that Defendant guilty on Count
Two if you also find beyond a reasonable doubt
,~that his purpose was to influence, obst~ruct or
impede the due administration of Justice."

i

(Tr. 12,383) (emphasis added)
No eff~r.t was made at any point during the instructions to de"
fine for the Jury what was meant by the term "misuse" and no
clarification was made for the Jury whether "misuse" of the CIA
itself was the basis for possible conviction, or whether "misuse" was only actionable insofar as it may have affected the activities of the FBI or some other entity.
An examination of Count Two of the Indictment will
reveal that it is a clumsily-worded charge consisting of one
sentence spread over twenty-five typewritten lines. The only
possible basis for claiming that the alleged effort to get the
CIA to thwart the FBI investigation of the Watergate burglary
is to assert that it is encompassed within the phrase "and by
other means" at the end of Count Two. But the contention that
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"misusing the CIA" is another means by which the defendants
sought to obstruct Justice is not i_9_n para materia with the
allegation that they made cash payments and offers of other
benefits to the defendants in D.D.C. Criminal No. 1827-72.
It added a whole new dimension to the charge, since it permitted the Jury to find these appellants guilty of obstructing
and impeding the due administration of Justice by "misusing
the CIA" without regard to any investigation being conducted
by the FBI, if the Jury concluded that such was done "to influence, obstruct or impede the due administration of Justice."
By thus separating "misusing the CIA" from the FBI investigation, the trial court seemed to be recasting the offense into
one that might be covered under the "defrauding the United
States" section of the conspiracy statute.
c.

These Instructions Furnished the Jury with a
Vague, Indefinite Basis for Predicting Guilt
Since the Term "Misusing the CIA" was Never
Defined
At no place in its Instructions does the trial court

define the term "misusing the CIA". Perhaps the trial Judge
believed that definition was not required since the prosecutors
made reference to the term during the trial and in closing argument (Tr. 11,702-704, 12,347).

It is submitted, however, that

the trial court had a duty to advise the Jury Just what was
meant by that term since it cannot be claimed that all contact
between the defendants and the CIA was unlawful or improper during the immediate post-Watergate period.
A trial court cannot simply adopt by reference an exposition of the law as argued by the prosecution in their sum-
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mations to the Jury.

Cf. United States v. Hutchison, 3B8 F.2d

991 (4th Cir. 1964). Moreover, a charge to the Jury should
never leave the Jurors in ignorance of, or leave them to their
conjecture as to, what constitutes the offense charged.
conviction ought not to rest on an equivocal direction to the
Jury on a basic issue". Bollenbach v. United States, 326 U.S.
607, 613 (1946). See also United States v. Bryant, 461’F.2d
912, 920-21 (6th Cir. 1972).
o

The District Court Improperly Introduced Elements
of the Law of Conspiracy Into its Instruction on
Obstruction of Justice, Thereby Merging Counts One
and Two and Rendering Void all Convictions on Counts
One and Two.
During the course of the court’s Jury instructions,

the court made the following statement:
"Count Two charges, in substance, that
the Defendants Messrs. Mitchell, Haldeman,
Ehrlichman and Parkinson, as well as other
alle6ed conspirators~ not Defendants here Or
conspirators~ either one, corruptly endeavored
to influence, obstruct, and impede the due
administration of Justice ....
(Tr. 12,379) (emphasis added)
The effect of this instruction was to introduce elements of
the law of conspiracy into the second Count of the Indictment,
thereby commingling the elements of these charges, broadening
36--/
the scope of the Indictment,
and allowing the Jury to convict
on both Counts One and Two on the basis of the same evidence.
The Jury was left free to find that any act done by
37--/ For the reasons set forth in connection with appellants’
argument that the instruction on "misusing the CIA" was an
impermissible amendment of the Indictment (pages 120-21)
Infra, it is submitted that the erroneous charge on Count
Two vitiates defendants’ convictions thereunder.
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any alleged conspirator was attributable to the defendants
named in Count Two if it amounted to an endeavor "to influence,
obstruct or impede the due administration of Justice." Upon
proper instructions dealing with the connection between the
’proscribed acts and the purpose of the alleged conspiracy and
iwith the foreseeability of the acts constituting the substanitive offense, this might be permissible, see Pinkerton v.
United States, 328 U.S. 640, 645, n. 6 (1946), but no such

38__/

directives were given to the Jury in the instant case.
The instruction was an incorrect statement of law
since it allowed the Jury to consider hearsay acts and declarations, without limitation, as proof of the commission of the
substantive offense charged by Count Two. Not only did this
’violate defendants’ rights to be confronted by their accusers
!and to receive due process of law, but it also allowed the Jury
ito convict on both Count One and on Count ~Two on the basis of
ithe same evidence, and, in effect, created a merger of the two
counts. Se__~e, Pinkerton v. United States., supra, at 644; United
States v. Toombs, 497 F.2d 88, 94 (5th Cir. 1974).
Since it is impossible to know the basis for conviction on Counts One and Two, the convictions on each Count
are void and of no effect.

Constrast United States v. Carro~., 510 F.2d 507 (2d Cir. 1975),
where the Jury was told that in order to convict for the substantive crime, it must first find beyond a reasonable doubt
that the substantive offense had been committed in furtherance
of the conspiracy by a member of the conspiracy and that the
substantive offenses were reasonably foreseeable.
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3.

Defendants Haldeman and Mitchell Were Prejudiced By
the Refusal of the District Court to Instruct That
the Giving of Alleged Perjured Testimony to Senate
Select Committee Was Not One of the Means by Which
the Alleged Conspiracy Would be Carried Out
Although the Indictment omits any reference to the

alleged perjuries before the Senate Select Committee in listing
the means by which the purported conspiracy was carried out,
the district court insisted upon giving instructions to the
Jury which gave the impression that the claimed Senate perJuries were included as "means" (Tr. 12,362).
Objections to the inclusion of this matter in the
conspiracy instructions were made by Appellant Haldeman, with
the suggestion that the phrase "false statements and testimony"
be stricken and replaced by the phrase "false statements to
the FBI and false testimony to the grand Jury" (J.A. 823).
This wohld have correctly set forth the charge by the grand
Jury in this regard, but the objection was overruled.
By tying the alleged Senate perjuries to the conspiracy charge, the court tended to buttress the perjury
charges by giving them a very sinister connotation which they
did not otherwise possess.
It is hornbook law that the Judge must give instructions which are clear and correct. Instructions must not be
framed so that the Jury may draw the wrong conclusion therefrom, Miller v. United States, su__~, 120 F.2d 968 (10th Cir.
1941), and, indeed, it is axiomatic that a defendant is entitled to a correct statement of law from the court. Thomas
v. United States, 151 F.2d 18B (6th Cir. 19~5); see Williamson

120

v. United States, 332 F.2d 123 (5th Cir. 1964).
4.

These Challenged Instructions Constituted an Impermissible Amendment of the Indictment
A charge in an indictment cannot, be broadened either

by a change in the wording of the indictment, a bill of particulars or an instruction to the Jury. C_~f. Stirone v. United
State.s., 361 U.S. 212 (1960); United States v. Alaimo, 297 F.2d
604 (3d Cir. 1961) cert. denied 360 U.S. 817 (1962). The proper issues in a criminal case are whether or not the indictment fairly charged a crime as defined by a federal statute,
and whether the proof, adduced in a fair trial, supported the
indictment, and not what the legal theories of the prosecution
might be. United States v. Pap~, 144 F.2d 778 (2d Cir.) cert.
denied 323 U.S. 716 (1944). In this case, it is submitted that
the trial court lost its perspective of the charges brought by
the grand Jury and allowed the prosecutor to substantially enlarge upon them.
The grand Jury had the benefit of testimony by Messrs.
Helms and Gray and by General Walters describing contacts they
had with White House personnel in June and July 1972, yet it
did not indict on that basis. Accordingly, allowing the prosecution to present its "misusing the CIA" claim, by virtue of
the "and by other means" clause of Count Two, violates defendants’ right to first have the charges made against him passed
upon by the grand Jury. Cf. Russell v. United States, 369 U.S.
749 at 770-71 (1962); United States v. Denmon, 483 F.2d 1093
(8th Cir. 1973).
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The Fifth Amendment to the United States Constitution
provides that a defendant to a charge of "infamous crime" may
be tried only upon an "indictment of a grand Jury." This right
is absolute and is not defeated by an attempt to give "notice"
by means of a Bill of Particulars or otherwise. Gaither v.
United States, 134 U. S. App. D.C. 154, 413 F.2d 1061 (1969).
B.

Even Though "Specific Intent" Was One of the Major Issues
of This Trial, the District Court Failed to Give a Clear
and Correct Definition of this Essential Element
1.

"Specific Intent" is Continually Blurred with "General
Intent" Throughout the Jury Instructions
All of the offenses charge(~ herein required a finding

of specific intent before the Jury could convict.

39_/

Lack of

specific intent was one of the principal grounds of defense of
all the appellants and it was essential to a fair tr~ that
the Jury be given a thorough and correct instruction on this
vital element. To the chagrin and consternation of defense
counsel, the district Judge appeared determined to minimize the
importance of specific intent and it even seemed unlikely at
one point that he would give an instruction on that subject (J.A.
7~1-816). Appellant Haldeman submitted an instruction on specific intent for consideration by the court (J.A. 714-15 ) but it
was summarily rejected by the district Judge on the ground that
Conspiracy, Insram v. United States, 360 U.S. 672 (1959);
obstruction of Justice, Knight v. United States, 310 F.2d 305
(5th Cir. 1962); false declarations and perjury, Beckanstin
v. United States, 232 F.2d 1 (5th Cir. 1956); see United
States v. Gross," 375 F. Supp. 971 (D. N.J. 1974).
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it would be "granted in substance" (J.A. 777).
The district court grudgingly interspersed bits and
fragments of "specific intent" throughout its instructions,
mingled and muddled with matters peculiar to general intent,
which created a great mishmash of information that could not
possibly be applied correctly by the Jurors to the facts of
this case. As will be seen by reference to various portions
of the charge, infr~., the court’s instructions on "specific
intent" were inconsistent, at least partially inaccurate, and
totally inadequate.
In its discussion of the elements of the crime of
conspiracy, the district court set forth the elements of the
crime of conspiracy and defined conspiracy as a legal concept
(Tr. 12,363-65). The word "intent" was used but once, without an adjective (Tr. 12,364). The court pointed out that the
Jury first had to determine whether a conspiracy existed and
attempted to give the Jurors some guidelines for making a decision as to whether a particular defendant was a member thereof (Tr. 12,365-67). At this time, the Judge discoursed upon
what he called "guilty knowledge", declaring that if the Jurors
found that a defendant "deliberately closed his eyes to what
otherwise would have been obvious to him, with a conscious purpose~to evade the likelihood of prosecution...", they could
find that such defendant had "guilty knowledge". (Tr. 12,366)
The district Judge then went on from "guilty knowledge" to "intent". He told the Jury:
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"Now, some criminal offenses require only
a general intent. Where this is so and it is
shown that a person has knowingly committed an
act which the law makes a crime, intent may be
inferred from the doing of the act. Other offenses, such as this one, require a specific
intent. Specific intent requires more than a
mere general intent to engage in certain conduct or to do certain acts. A person who know~nglF
~oes an act which the lawforbids intending with
bad purpose either to disobey or disregard the
law, may be found to act with specific intent."

(Tr. 12,367-68)
The trial court then defined "wilfully",and added:
"In attempting to show that a Defendant
acted wilfully, it is not essential that the
Government establish that the Defendant knew
he was breakin6 some particular rule or law.
It would be sufficient that he knew what he
was doing, that he intended to do what he did,
and that he did what he did on purpose."

(Tr. 12,368) (emphasis added)
Thus, a moment after telling the Jury that "Intent means that
a person had the purpose to do a thing," (Tr. 12,367), and declaring that "A person who knowingly does an act which the law
forbids intending with bad purpose either to disobey or disregard the law, may be found toact with specific intent" (Tr.
12,367-68), the district Judge did an "about-face" and said that
"In attempting to show that a Defendant acted wilfully, it is
not essential that the Government establish that the Defendant
knew he was breaking some particular rule or law." (Tr. 12,368)
This contradicts the teaching of Screws v. United State~.., 325
U.S. 91, 101 (1945), that there must be proof of "an evil motive
to accomplish that which the statute condemns." The same case
also points out that this very issue "must be submitted to the
Jury under appropriate instructions." Ibid.

The trial court then advised that it is usually difficult to prove intent, but that:
"You may consider any statement made, an
act done or omitted by a Defendant and all
other facts and circumstances in evidence
which indicate his state of mind. You may
infer that a person ordinarily intends the
natural and probable consequences of acts
knowln61y done or knowln61y omitted."
(Tr. 12,369) (emphasis added)
These statements signify the completion of a full circle on the
necessary intent. The trial Judge started off with gener&l intent, moved briefly to specific intent and then returned quickly
to matters of general intent. The prejudicial effect of the
"natural-and-probable-consequences" instruction will be discussed, infra.
Fleeting references were made to "specific intent"
on pages 12,370, 12,372 and 12,378. The trial Judge interspersed these references by discussing at least two possibilities for finding guilt at pages 12,374 and 12,377 without even
using the term "specific intent". The trial court then summarized its instructions on Count One (Tr. 12,378). The term
"specific intent" was not mentioned.
The district court moved to a consideration of the
charge of obstruction of Justice. After summarizing Count
Two, see pp. ll7 - ll8

, ~, the trial Judge discussed the

elements of this alleged crime.
"Specific intent is an important element of
the crime char6ed in Count Two. To convict
any Defendant charged in Count Two, you must
find, in addition to the other elements, that
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he had the specific intent to obstruct~ impair,
or impede the due administration of ~ustlce and
that his endeavor was not accidental or inadvertent...

"The third essentia! element focuses on
the word ’corruptly.’ The word, ’corruptly’,
as used in this statute simply means having
an evil or improper purpose or intent."
(Tr. 12,381-82) (emphasis added)
Two points must be made with regard to the first paragraph. First, the court referred to specific intent as an "important" but not - as it should have - as a "necessary" or a
"required" element that must be proved by the prosectuion beyond a reasonable doubt. Secondly, the omission of "evil purpose" from the specific intent statement is striking because
"specific intent", by definition, requires that the proscribed
action be done with an intent, among other things, to disobey
or disregard the law. Screws v. United States, su__u~.
In the second quoted paragraph, the trial court again
manifests minimization of specific intent as a required element of proof. The court inexplicably equated specific intent
with "improper purpose". This extremely vague term seemingly
gives the Jury yet another synonym for "specific intent". The
use of the adverb "simply" was but one more example of the constant downgrading by the trial court of the importance of this
crucial element of "specific intent".
S~gnificantly, the court t~en gave an example of what
could be a basis for conviction under Count Two which i~nores
completely the element of specific intent. "If you find, for
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example, that a Defendant participated in the payment of money
to the original Watergate defendants for the purpose of keeping
them quiet, you would be Justified in finding that a corrupt
endeavor to obstruct the due administration of Justice occurred."
(Tr. 12,382)(emphasis added)
Almost immediately thereafter, the district Judge
not only downgraded the importance of specific intent again,
but also confused the burden of proof on this point. He declared:
"If you find that a Defendant’s intent was innocent, you must find him not guilty. If you find
that his intent was corrupt, you may find him
guilty if you also find that the other elements
of the offense have been proved beyond a reasonable doubt."
(Tr. 12,382-83)
Notable is the absence of any mention of a middle ground between "innocent" and "corrupt" purpose. According to the court’s
charge, the Jury is to acquit if they find the defendant had
an "innocent" motive and it may convict if it finds that a defendant acted with a corrupt purpose. No mention is made of
the burden of proof in this regard, or of the possibility that
there might be a failure of proof.
With regard to both the false declarations and the
perjury counts, the court gave a shorthand definition of the
term which defined "wilfully", in terms of specific intent.
The instruction given with regard to the perjury counts was as
follows: "As I have already explained, an act is done wilfully
if done voluntarily and intentionally, and with the specific intent to do something the law forbids; that is to say, with bad
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purpose either to disobey or disregard the law." (Tr. 12,392).
Near the end of its principal charge to the Jury the
district court made a brief reference to specific intent.

It

said:
"I have already explained in detail what
specific intent means. However, let me remind
you that you should consider all of the circumstances in evidence that you deem relevant
in determining whether the Government has proved
beyond a reasonable doubt that a Defendant acted
with the required specific intent."
It should be obserw~d that this short statement is not keyed
to any particular count or made applicable to all of them. No
mention is made that this is a necessary element, a condition
precedent to any determination of guilt.

What is significant

40/
is the fact that for the seventh time

in its instructions

the trial court told the Jury that it could infer specific intent from all the circumstances. It would thus seem that
rather than being a "reminder", the trial court was conveying
a message to the Jurors.
Subsequently, after the Jury had commenced its deliberations, the trial court received a note from the Jury foreman requesting information on the law specifically pertaining
to perjury and false declarations. When the court proposed to
re~read its instructions on these two offenses, counsel for Appellant Haldeman expressly requested that in addition to a repetition of the court’s earlier instruction on perjury and
false declarations, the Jury be given a full and complete in40/ See Tr. 12,368; 12,369 (twice); 12,375, 12,381; 12,383;
12,407.
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structlon on specific intent (Supp. Tr. 13, 25). The court reJected this request (Id. at 14, 25) and re-read the instructions it had originally given (Id. at 16-25).
2.

It Was Reversible Error not to Charge the Jury
Fully and Accurately on Specific Intent
It is thus seen that at no time did the court give

a thorough and complete definition of the term "specific intent"
as requested. At various points in its instructions, the court
referred to "specific intent" but on each occasion these references were either incomplete, or were blurred because of a
failure to distinguish specific intent and general intent, or
were equated with some other term. More importantly, perhaps,
the trial court failed to emphasize the fact that specific intent was an essential ingredient of each and every one of the
offenses charged and accordingly was an element that had to be
proved beyond a reasonable doubt to sustain a conviction.
The effect of placing the brief definition of specific intent immediately after a discussion of "guilty knowledge"
and "general intent" and immediately before the court’s discussion of natural-and-probable-consequences was to minimize
the impact of the "specific intent" charge. The latter instruction was especially prejudicial because a natural-andprobable-consequences instruction has a great potential to mislead a Jury in specific intent cases. United States v. Moore,
140 U.S. App. D.C. 309, 435 F.2d 113 (1970), cert. denied 402
U.S. 906 (1971); Cohen v. United States, 378 F.2d 751 (9th Cir.
1967), cert. denied 389 U.S. 897 (1967). While this Court
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criticized the granting of this instruction in Moore, the conviction was not set aside because this Court felt that the harm
caused by the instruction was cured by the instructions taken
as a whole. It is submitted that such is not the case, here.
Rather than to correct the possible mlslmpresslon
caused by the natural-and-probable-consequences instruction,
the district court in this case re-enforced the erroneous concept that it was permissible to infer specific knowledge or
intent solely on the basis of equivocal criteria, and without
regard to the totality of the circumstances. For instance, the
court instructed the Jury that on the question of intent the
Jurors could conclude that a defendant had knowledge of the
objective of the alleged conspiracy if they found that he "deliberately closed his eyes to what otherwise would have been
obvious to him, with a conscious purpose to evade the likelihood of prosecution." (Tr. 12,366). In discussing alleged illegal activities prior to June 17, 1972, the court instructed
the jury that "You may consider evidence of events, conduct
and conversation prior to the date of the alleged offenses on
the question of the state of mind of the defendants and alleged co-consplrators, and intent, and their motive or motives.
(Tr. 12,375) Most significantly, the court then declared "You
may consider the evidence and draw from it the inferences or
conclusions, if any, you ~eem proper." (Ibid)
It may safely be said that the trial court never did
emphasize the need for proof of specific intent. Rather, the
court was more inclined to engage in a general discussion of
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matters more appropriate to cases involving general criminal
intent. Nowhere in its discussion of the conspiracy charge
did the court tell the Jurors that there had to be a showing
of specific intent to conspire to commit the substantive offense, in this case, obstruction of Justice. The trial court
touched on these issues in an offhand, almost accidental manner,
not in any way calculated to enlighten the Jurors.
"Let me pause here to say that some or all
of the Defendants claim that they had no knowledge of the alleged purposes of the conspiracy...Again, if you are not satisfied beyond a
reasonable doubt that a Defendant .p.ossessed the
specific intent to Join a conspiracy, you should
find that Defendant not guilty on that charge."
(Tr. 12,369-70)(Emphasls added)
A little while later, in discussing "motive," the
trial Judge declared: "However, the motive or motives of an
accused may be material to his state of mind, that is, his intent and you may, if you choose to do so, consider the alleged
evidence of motive in determining whether or not the Defendants
acted with the required specific intent." (Tr. 12,372) No
elaboration was made with regard to "specific intent".
Further on, in connection with its definition of the
term "defrauding the United States", the trial court got to the
idea that there must be proof of a specific intent to commit the
substantive offense. The district court stated it this way:
"To act with ’intent to defraud’ means to
act wilfully, and with the specific intent to
deceive or cheat. The evidence in the case
need not establish that the United States was
actually defrauded, but only that the accused
acted with the ’intent to defraud.’"
(Tr. 12,378)

The court concluded its analysis of the First Count
without ever telling the Jury that in order to convict there
must be proof beyond a reasonable doubt that the defendant had
a specific intent to conspire to commit the substantive of-

41/
fense.- Nowhere was it stated that "specific intent" included
as one of its components the specific intent to violate the law
as well as to do the acts proscribed. The instructions given
in the instant case contrast greatly when compared to those
given in United States v. Tortorello., 480 F.2d 764, 785 (2d
Cir. 1973). There, the reviewing court observed:
"...On the conspiracy count, the Jury was charged
that Tortorello could not be convicted unless ’he
knew What the unlawful purpose was’ and unless
he ’entered into the conspiracy with the specific criminal intent .... purposely intending to
violate the law.’ Similarly, on the other counts,
the court carefully and fully charged that Tortorello could not be found guilty unless the Jury
determined that he was aware of the fraudulent
nature of the transactions and specifically intended to violate the law."
The imprecision and confusion of the trial court’s
instruction on specific intent in relation to the conspiracy
count carried over to the substantive offenses. This was manifested by the court’s definition of obstruction of justice where"
in it straightforwardly set forth the notion that the Jury had
to find a "specific intent to obstruct, impair, or impede the
due administration of Justice." (Tr. 12,381). Unfortunately,
41/ See Harno, Intent in Criminal Conspiracy, 89 U. Pa. L. Rev.
-- 624, 635 (1941); Arens, Conspiracy Revisited, 3 Buffalo L.
Rev. 242, 250 (1954); 74 Harv. L. Rev. 920 ~evelopments in
the Law-Criminal Conspiracy., cited in In6ra~ v. Unit~ State~,
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the trial court did not add the crucial phrase "with bad purpose either to disobey or disregard the law", or some equivalent statement, as defendants are entitled to have. Cf. United
States v. Br~an~, 137 U.S. App. D.C. 124, 130, n. I0, 420 F.2d
1327, 1333 (1969).
This omission was compounded by the fact that the
Count Two specific intent instruction did not contain the concurrent direction that the requisite "specific intent" must be
proved by the government beyond a reasonable doubt. Notable,
too, is the fact that the trial court’s instruction only referred to "specific intent" as an "important element" (Tr.
12,381) and not as a "required element".
The court’s reference to "specific intent" with respect to the perjury counts was set forth in terms of a definition of the term "wilfully" and, because of its brevity, was
inadequate to properly advise the Jury of what it must consider
in reaching a verdict.
It is a basic rule of law that a Judge must give instructions which are not only warranted by the evidence but
which are clear and complete, e.g., Nnlted States v. Clark,
475 F.2d 240 (2d Cir. 1973), so that the Jury can properly
apply the law to the facts of the case. United States v. Pohlman, 510 F.2d 414 (8th Cir. 1975); United States v. Achtenberg,
459 F.2d 91(8th Cir.) cert. denied 409 U.S. 932 (1972).
"Obviously, if the Jury is to function effectively, it must be given a clear statement of
every element which the government m~st prove.
The elements, as expressed inthe statute, are
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hardly set forth with sufficient clarity to
permit the Ju~y to perform its duty intelllgently."
Jackson v. United States, 121 U.S. App. D.C. 160, 162, 348 F.2d
772, 774 (1’965).
~
In the instant case, proof of specific intent was an
element of every one of the offenses charged. It was therefore
imperative that there be a definite and correct statement by
the trial court defining specific intent as a legal concept
and advising the jury as to how that concept should be applied.
Cf. Morissette v. United States, 342 U.S. 246 (1952); United
States v. Brvant, 461 F.2d 912 (6th Cir. 1972). Failure to
give an adequate instruction on an essential element of the
case constitutes reversible error. Jackson v. United States,
supra; United States v. Bvrd, 352 F.2d 570 (2d Cir. 1965).
C.

The District Court Failed to Instruct the Jury that It
Could Only Decide Whether a Particular Defendant Was a
Member of the Alleged Conspiracy on the Basis of His
Own Acts and Declarations
In determining whether a particular defendant is a

member of an alleged conspiracy, the Jury may consider only his
own acts and statements. United States v. Cardi, 478 F.2d 1362
(7th Cir. 1973). The basis for this rule is set forth in United
States v. Corallo, 413 F.2d 1306, 1324 (2d Cir. 1969), wherein
42--/ This error was compounded when the trial Judge refused to
give a proper instruction on specific intent when requested
by counsel to do so in response to the Jurors’ note-. See
United States v. Bo]den,
U.S. App. D.C.
,
F.2d
(No. 73-1384 June 19, 19-----75), a case in which this Court
p-~nted out that upon receipt of a note from the Jur@ requesting further instructions, the trial court should carefully
inform the Jury of the law and should not be wedded to the
original instructions.
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the court declared:
"Proof of the participation of a particular defendant in the conspiracy must be by his
own words and acts because such evidence alone
will suffice to establish the agency relationship required to warrant the trial court’s submission to the Jury of all the evidence bearing
on the guilt or innocence of a particular defendant, including the declarations of the
various persons shown to be co-conspirators."
The Standard Jury Instructions for the District of Columbia

4 3_/
are in conformity with this rule.
When the district court first indicated that it was
going to give an instruction regarding proof of membership in
a conspiracy that was at variance with the general rule set
forth in the Standard Instructions, defendants protested vigorously and urged that the Standard Instruction be given (J.A.

824).
Notwithstanding the foregoing, the district court inslsted upon embellishing the Standard Jury Instruction with a
novel basis for determining whether a particular defendant was
a member of the alleged conspiracy. The court instructed the
Jury as follows:
"Now, this element of participation or membership must be considered and decided with
specific and indivldual reference to the particular Defendant you are considering in the case.
This must be emphasized even though conspiracy
and membership in a conspiracy involves relationships between participants.
"Each Defendant’s participation in the alleged conspiracy, if it is to be found, must be
43--/ See Standard Instruction No. 4.92, Criminal Jury Instructions for the District of Columbia, District of Columbia Bar
Association (2d Ed. 1972).
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established by evidence of the Defendant’s own
words, his own actions a~ .th.e ~eneral course
of his conduct."
(Tr. 12,365) (emphasis added)
Whatever the court meant by the phrase "and the general course of his conduct" is not clear but it did enlarge upon,
and fuzzy, the correct rule. It certainly suggested that membership in the conspiracy could be determined on the basis of
something other than a particular defendant’s own words and
acts. This flies in the face of the concept that there must
be an independent basis for determining a person’s participation in the conspiracy before the agency principle of conspirators’ mutual liabili~ for the acts and statements of

/
each other can be applied.

This was serious and prejudicial

error because once the Jury determined that the appellants
were members, they became immediately subject to all of the
prejudice flowing from the great volume of hearsay evidence
presented in this case.
D.

The District Court Erred in Refusing to Give Defendant
Haldeman’s Requested Instructions on the Perjury Counts.
1.

The Trial Court Never Explained the Meaning of
"corroboration" in Connection with the ’Two Witness Rule" Although Asked To Do So
In connection with proof of the c~ime of perjury,

the uncorroborated testimony of a single witness is not sufficient to establish the falsity of the statement of a defen44/ See United States v. Falcong, 109 F.2d 579, 581 (2d Cir.)
aff’d. 311 U.S. 205 (1940), where Judge Learned Hand wrote
that the defendant "must in some sense promote the venture
himself, make it his own..."
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dant under oath. Hammer v. United States, 271 U.S. 620 (1926);
Youn~ v. United States, 94 U.S. App. D.C. 54, 212 F.2d 236,
cert. denied 347 U.S. 1015 (1954). This is the so-called "two
witness rule" discussed supra at pages 76 - 77.

In connec-

tion with Count Seven of the Indictment, the two witness rule
had particular applicability because there the only witness
challenging the veracity of certain of defendant Haldeman’s
Senate testimony was John W.Dean III. Unfortunately, nowhere
in its instructions did the court explain the meaning of the
term "corroboration". Defendant Haldeman requested a definition of this term (J.A. 828-829 ) but such an explanation was
never given.
In Weiler v. United Stateg, 323 U.S. 606 (1945), the
Supreme Court discussed the requirement of corroboration in the
following manner:
"Two elements must enter into a determination
that corroborative evidence is sufficient: (1)
that the evidence, if true, substantiates the
testimony of a single witness who has sworn to
the falsity of the alleged perjurious statement;
(2) that the corroborative evidence is trustworthy. To resolve this latter question is to
determine the credibility of the corroborative
testimony, a function which belongs exclusively
to the Jury .... "
323 UoS. at 610 (footnote omitted)
Stated another way, corroborative evidence necessary to sustain a perjury conviction is that which tends to show the perJury independently. United States v. Thompson, 379 F.2d 625
(6th Cir. 1967); McWhorter v. United States, 193 F.2d 982 (5th
Cir. 1952).
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By failing to define "corroboration", the trial court
failed to instruct properly on the requirement of proof, constituting reversible error on Count Seven. Cf. Spaeth v. United
Stat~, 218 F.2d 361 (6th Cir. 1955).
2.

Jury Was Not Instructed on Defendant Haldeman’s
Theory of Defense to Count Eight Although Appropriate Requests Were Made
ao

Jury Was Not Told that Defendant Haldeman
Challenged the Accuracy of the Alleged Perjurious Senate Testimony Which Formed the
Basis for Count Eight on the Ground that He
Did Not Quote President Nixon but Rather
Paraphrased His Statements
Count Eight of the Indictment charged that defendant

Haldeman perjured himself when he told the Senate Select Committee that President Nixon said "it would be wrong" to raise
large sums of money for E. Howard Hunt and the other individuals involved with the Watergate burglary to assure that they
would not implicate high-level government officials. Defendant Haldeman testified at trial that he was not quoting Pre~dent Nixon to this effect but was only paraphrasing the former
Chief Executive. Claiming a variance from the Indictment, defendant Haldeman submitted a proposed instruction that would
have advised the Jury of his theory of defense (J.A.711)
but the court rejected this request without explanation (J.A.

776).
Jury Was Not Told That It Could Consider the
Interruption of Defendant Haldeman’s Senate
Testimony as Bearing Upon His Intent
The Indictment and the evidence at trial both show
conclusively that defendant Haldeman was interrupted while giv-

138
ing testimony that was alleged to be perjurious under Count
Eight. Defendant Haldeman testified at trial that his answer
was incomplete and that if afforded the opportunity to do so,
he would have enlarged upon his answer to avoid what on the
face of the record appears to be a misinterpretation of his
statement (Tr. 8676). Counsel for defendant Haldeman proffered
a jury instruction denominated No. 26, which included, inter
ali____~a, the following paragraph:
"You may not convict a defendant of perJury merely because his testimony was factually
incorrect, or if he gave incorrect testimony
because of surprise, confusion, haste, inadvertence, an honest mistake as to the facts,
carelessness, negligence or if an incorrect
impression was created because the defendant
was interrupted while making his statement."

(J.A. 712).
This requested instruction was likewise denied by the
trial court without explanation (J.A. 776).
It Is Reversible Error for a Trial Court to Refuse to Instruct On a Defendant’s Theory of the
Case
This Court, on a number of occasions, has taught
that a defendant’s theories of the case must be included in
the court’s charge to the Jury if such a request is made and
if there is some evidentiary basis for the theories advanced.
See, e.g., Salle~ v. United States, 122 U.S. App. D.C. 359,
353 F.2d 897 (1965); Levine v. United States, 104 U.S. App.
D.C. 281, 261 F.2d 747(1958). Notable is the opinion of the
Tenth Circuit in United States v. Swallow, 511 F.2d 514 (1975),
which goes so far as to declare that a defendant is entitled
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to instructions on any theory of defense finding support in
the evidence and in the law even if weak, insufficient, inconsistent or of doubtful credibility.
3.

The Trial Court Failed to Advise the Jury That
It Could Not Convict on the Basis of an Answer
Which was Literally Correct Although It Might
Also be Misleading
The perjury instruction given by the court disre-

garded the ruling in Bronston v. United States, 409 U.S. 352
(1973), when it told the Jury that "A statement is not false
if it is literally true and technically responsive." (Tr.
12,391). With Count Eight in mind, Appellant Haldeman requested the court to instruct the Jury that it could not convict him on the basis of an answer which was literally true,
although on the face of the record, misleading. Similar language was found in the proposed Jury instruction submitted by
the government at page 45 thereof (J.A. 719).
As a part of its Requested Jury Instruction 2~, Appellant Haldeman requested the court to charge the Jury as follOWS

"The essence of the crime of perjury is
that the challenged sworn testimony must be
false and that the witness believes it to be
false. No one may be convicted of perjury
where he gives an answer that is literally
accurate or is reasonably susceptible of more
than one interpretation, one of which is truthful. Nor is it a criminal act for a witness
to willfully state any material matter that
implies any material matter that he does not
believe to be true."
This instruction was predicated upon Bronston v.
United States, supra, but was rejected by the trial court with-

out explanation (J.A. 708, 776).
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E.

The Instructions of the Trial Court were Repetitive,
Slanted in Favor of the Government’s Theory of the
Case and Improperly Directed the Jury to Return a
Verdict of Guilty
1.

The Trial Court’s Instructions Unduly Emphasized
the Prosecution’s Theory of the Case and were
Slanted in Favor of the Prosecution
The court’s instructions on the "misuse of the

CIA" in defining and discussing the charges brought under
Count One and Count Two, its refusal to define "false testimony" as an element of the alleged conspiracy so as to exclude the Senate perjury counts from the web of the claimed
conspiracy, and the muddling of the elements of the law of
conspiracy into the charge on obstruction of Justice greatly
enlarged the scope of the charges found by the grand Jury.
Moreover, even though specific intent was one of the major
issues of this trial, the district court failed to give a
clear and correct definition of this essential e~ement , preferring instead to treat it in a piece-meal and inconsistent
manner. "Specific intent" was continually blurred with general intent. The district court even extended the law surrounding proof of participation in a conspiracy beyond its
existing parameters. Yet when defendants asked the court to
give a firm statement on specific intent and to otherwise
instruct on their theory of the case, their requests were refused.
As though this were not enough, the trial court compounded the error by specifically directing the jurors, in
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effect, to give the government a fair trial. Twice the trial
court touched on this aspect. It declared:
"On the other hand, the Government of the
United States -- and by this I mean the people
of our society -- are also entitled to the same
fair and impartial consideration of the evidence
as must be received by these Defendants. You
must then approach this matter objectively.

"Now, to sum up, ladies and gentlemen, each and
every one of us has a solemn duty to perform. I
have such a duty, as do counsel for the Defendants
and for the Government, and that is to see that justice prevails for the Defendants and for the Government. Now, when you return your verdict to this
courtroom, please, let it be a verdict that will fulfill your duty and let it be a verdict that will do
justice to your oaths and consciousness as jurors."
(Tr. 12,411, 12,431) (em~%asis added)
These unusual declarations followed closely behind the
district court’s admonition to the jurors that they were not to
let the pardon of former President Nixon affect their deliberations. The trial judge said:
"Now, while I am sure you understand the importance of this case, both for the Defendants and
for the Government, I want to emphasize one thing:
Neither the pardon of former President Nixon nor any
other cases or extraneous matters should have any
effect on your deliberations or your verdict. The
Defendants and the Government are entitled to have
this case decided solely on the evidence presented
here in Court and on the law as I have given it to
you." (Tr. 12,408) (emphasis added)
Again ~he trial court’s stress on the interests of the government
in this case is to be noted.
The reference to the Nixon pardon was inserted into
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his instructions by the trial Judge, su__~asp..onte, and over the
objections of the defendants (~. 543, 579).

Necessarily, this

reference to the pardon had the effect of favoring the prosecution since the prosecutors had many times expressed their
fears that the pardon of the former President might have a
boomerang effect in favor of acquittal of his subordinates,
the defendants herein (E.g., Tr. 744, lllT, 1644-45, 2082).
By mentioning the pardon, the trial court reminded the Jury
once again of an act of clemency which had been widely interpreted by the media as a clear indication of President Nixon’s
guilt (see pp. 28 - 29

, supra). Of course, the only ob-

Jective manifestation of adherence to the court’s command would
be to convict the former President’s aides, which the Jury did.
Moreover, since the Jurors had been sequestered,
presumably they did not know about the former President’s
near-fatal illness and of the fact that defendants Mitchell,
Haldeman and Ehrlichman had been denied the opportunity to
present his testimony at trial (J.A.

749

). The inability

of President Nixon to testify necessarily prejudiced the defendants since the Jury in all likelihood interpreted the
failure to call him as a witness as a sign that his testimony
would have been harmful to them. Standard Jury Instruction
2.41, the so-called missing witness instruction, expresses
this idea well. The vague reference of the trial court in
its instructions to witnesses who did not appear at the trial
exacerbated this harm, especially when the Judge said "Now,
this often happens in the course of a trial, as the witness
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lists change depending on developments in the case." (Tr.
12,405-406). The Jurors were left to conclude that the defendants had made a voluntary decision not to call the former
Chief Executive.
Because of this obvious prejudice, defendant Haldeman submitted his Requested Jury Instruction No. 30 which factually advised the Jurors of President Nixon’s unavailability
to testify (J.A.

V16

). This proposed instruction was

tendered expressly on the basis of Bowles v. United State.~,
142 U.S. App. D.C. 26, 439 F.2d 536 (1970), wherein this Court
had occasion to declare:
"However, the trial Judge could properly
have given a neutralizing instruction, one
calculated to reduce the danger that the jury
will in fact draw an inference from the absence of such a witness. Morrison v. United
States, su__u~. Had either counsel requested
the court to instruct the jury that they
should draw no inference from Smith’s absence because he was not available to either
side, it would have been error to refuse this
instruction."
142 U.S. App. D.C. at 32, 439 F.2d at 542.
Unfortunately, the trial court disregarded the direction contained in Bowles and denied defendant Haldeman’s request (J.A.

777

). The prejudicial effect of this error is manifest,

but is in keeping with the genera! tenor of the court’s charge.
The trial court erroneously emphasized the supposed
duty of the Jurors "to speak the truth as to the rights, responsibilltles and obligations of the parties to this litlga-
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451
tion." (Tr. 12,357)- In the factual setting of this case,
made to appear by the media "as a struggle between good and
evil forces", page eight,

su__u~, this charge was not only

incorrect but highly prejudicial since it seemed to transcend
the record in this case to possibly greater issues beyond.
This case was, of course, supposed to involve "the great
cover-up", and the evidence was expected by many to expose
the very antithesis of "truth" - perjury, subornation of perJury, conspiracy to defraud and to obstruct.
The trial court’s demand that the Jury find the
"truth" implies that it is there to be found and, to this extent, it discourages the Jury from determining that the evidence is not sufficient to return a guilty verdict. The burden was on the prosecution to prove the charges beyond a reasonable doubt. There is no concurrent burden on the defendants. To imply, as does the trial court, that something has
been proved can only benefit the government because it seems
to cast upon the defendants a burden of proof which is not
rightfully theirs. An observation by this Court in Billeci
v. United States., 87 U.S. App. D.C. 274, 281, 184 F.2d 394,
401 (1950), is worth noting here:
"The Jury is the sole Judge of the credibility
45/ This was not, of course, the only mention of the Jury’s
-- supposed dut~ to find the "truth". It was referred to
on six other occasions (Tr. 12,410; 12,411; 12,411-12;
12,412 - three times), usually in terms of ascertaining
"the truth about the issues that have been submitted for
your consideration and determination." (Tr. 12,411-12).
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of the witnesses. And even if all the evidence presented be believed it might not be
persuasive beyond a reasonable doubt."
The district court was under a duty to present the
case to the Jury in a fair and impartial manner. This included not only a correct statement of the law but also a
charge which did not unduly emphasize the theories of either
the prosecution or the defense. Perez v. United States, 297
F.2d 12 (5th Cir. 1961). By instructing the jury in a manner
which not only emphasized the contentions by the prosecution,
but also seemed to place an incorrect burden of proof on the
defendants while concurrently rejecting their theories of the
case, the court invaded the province of the Jury and in no uncertain terms indicated how the court felt the case should be
decided. This constituted reversible error. See, e.g., United
States v. McCrackeB, 488 F.2d 406 (5th Cir. 1974); P~erez v.
United State~, su__u~.
2.

The District Court Incorrectly Advised the Jury
That its Function Was to Ascertain the Truth of
the Watergate Matter
At various points in its final instructions to the

Jury, the trial court emphasized the need for the Jury to find
out "the truth regarding the issues submitted for your consideration and determination". Noble as this concept may be,
it is submitted that it does not accurately reflect the function of the Jury. The cases make it clear that the Jury should
be engaged in "the search for truth", e.g., Williams v. Florida,
399 U.S. 78, 82 (1970), but it is also clear that the jury’s
"search for the truth" relates to its determination of guilty

or not guilty and is not an end itself. It pertains to a
qualitative analysis of the evidence necessary before applying the court’s instructions on such matters as corroboration,burden of proof, and proof beyond a reasonable doubt.
The ultimate responsibility of the Jury is to make a finding
of guilty or not guilty on the evidence presented. See
Williams v. Florida, su__u~, 399 U.S. at I00; Billecl v.
United State~, supra, 87 U.S. App. D.C. at 282-83, 184 F.2d
at 402-403.
By failing to define the "issues" as to which the
Jurors were to find the "truth", the trial Judge seemingly"
got carried away with his personal search for "truth". The
frustrations encountered in the ~

and McCord

cases

apparently spilled over into this case and produced a demand
that the "truth" be found in a way that was not only inappropriate and confusing, but was also an invitation to the
Jurors to consider matters, such as the unspecified "rights,
responsibilities and obligations of the parties" (Tr. 12,357),
that had little or no bearing on their guilt or innocence in
this case.

U.S. App. D.C.
_, 510
46/ United States v. Liddy,
F.2d 669 (1974);
’ U.S. A------pp. D.C.
, 509 F.2d 428
(1974).

47/ United States v. McCord,
U.S. App. D.C. _~ 5.09
- F~.2d 334 (1974), cert’. "denied 421 U.S. 930
)
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By Instructing the Jury that Under Certain Circumstances it Must Return a Verdict of Guilty, the
Court in Effec---~ Directed a Verdlct
In concluding its instructions to the Jury, the court
made the following summarization:
"When you have considered and evaluated
the evidence and if you believe the government has established the charge or charges
against each of the Defendants beyond a reasonable doubt, of course, you must do your
duty and return a verdict of ~uilty agains~
that Defendant or Defendants.
(Tr. 12,412) (emphasis added)
The law of this Jurisdiction is clear that a trial
court may not direct a verdict of guilty in a criminal case.
See, e.g., Billecl v. United State~, 87 U.S. App. D.C. 274,
184 F.2d 394 (1950). Yet, that is exactly what the court
did in the quoted paragraph. The error was all the more harmful because it came at the end of the court’s instructions and,
as pointed out in Bollenbach v. United State~, 326 U.S. 607,
612 (1946), the court’s last word is usually that which will
be employed by the Jury in making its determination.
In United States v. Hayward., 136 U.S. App. D.C. 300,
420 F.2d 142 (1969), this Court dealt with a strikingly similar situation. There the trial Judge had instructed the Jury
as follows:
"On the other hand, if, after a fair and
full consideration of all the facts and circumstances in evidence, you find that the
Government has proved beyond a reasonable
doubt that the Defendant was present at the
time when and at the place where the offense
charged was committed, then you must find
the Defendant guiltx."
136 U.S. App.D.C. at 301-302, 420 F.2d at 143-144) (emphasis added)
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This Court responded to the challenge of that clearly erroneous charge by declaring that "Although we are confident
that the use of the word ’must’ in this instruction was an
honest oversight on the part of the trial judge, it was error
to so instruct the jury and we are compelled to reverse the
conviction and order a new trial." 136 U.S. App. D.C. at 302,
420 F.2d at 144. To the same effect, Watts v. United States,
328 A.2d 770 (D.C.C.A. 1974).
It is submitted that the instruction given in the
present case was not only erroneous, but complemented by the
Court’s emphasis on the finding of truth and the need to give
a fair trial to the government, accurately reflected the tone
of the court’s final instruction and conveyed to the jury the
decision which the court felt should be made.
CONCLUSION
This brief has covered several principal errors committed by the trial Court and has adopted arguments concerning
other errors as set out in detail in the briefs of other defendents in this case. The points elaborated herein are:
i. It was error for the trial Court to deny defendants’ motions for an indefinite continuance, a change of venue,
or both since the prejudicial pretrial publicity deprived these
defendants of their Constitutional right to a fair trial at the
time and place it was held. All of the defendants suffered alike
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in this respect and the arguments thereon are applicable to
each. In short, the publicity concerning these men in the
press and on television was unprecedented in its volume, its
intensity, its long continuance up until the time of trial and
in its vicious, repetitive insistence on their guilt. The condemnation was not only generated by the news media but more importantly was deliberately generated and disseminated with the
aid of every modern propaganda technique by the government,
especially by committees of Congress.
2. It was error for the trial Court not to enter a
judgment of acquittal of Defendant Haldeman on the three perjury
counts against him since the evidence was clearly inadequate to
sustain the charges. In particular, it failed to establish
specific intent an essential element of perjury. Furthermore
there was a fatal variance between the allegations of Count 8
of the indictment and the proof thereon.
3. Tapes of conversations between President Nixon and
some of these defendants were inadmissible because there was no
proof that there was consent to recording these conversations by
the participants and their authenticity was not established.
4. The Court erred in many respects in its instructions to the jury. Its charge was confusing and heavily slanted
toward the prosecutors, it enlarged the indictment, and it merged
Counts I and II. It gave no comprehensive instruction on
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specific intent. It advised the jury that under certain circumstances the jury "must" return a verdict of guilty.
Each of the errors noted in paragraphs i, 3 and 4 in
this brief require the reversal of the conviction of all of these
defendants on all of the counts. The errors noted in paragraph 2
concerning perjury are limited to those charges and constitute
an additional basis for the reversal of conviction on those
counts. Accordingly for the reasons stated herein and for the
reasons stated in the briefs of other defendants which have been
adopted by Defendant Haldeman, his conviction must be reversed on
all counts and the case remanded.

GEORGE FISHER

