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BRIEF OF APPELLANT

POINTS ON APPEAL

POINT I

THE TRIAL COURT ERRED IN FAILING TO GRANT A
CONTINUANCE WHEN IT APPEARED THAT APPEL-
LANT EHRLICHMAN WOULD BE UNJUSTLY DEPRIVED
OF THE BENEFIT OF THE MATERIALTESTIMONY OF
RICHARD M, NIXON, EITHER ATTRIAL OR IN
DEPOSITION, WHERE SAID WITNESSWAS TEMPOR-
ARILY ILL, AND WHERE SUCH TESTIMONY, IF PRE-
SENTED,     MIGHT     HAVE    LED     THE    JURY     TO     A
DIFFERENT CONCLUSION FROM THAT TO WHICH
THEY ARRIVED.

POINT II

WHERE THE PREJUDICE ENGENDERED BY THE
ADMISSION INTO EVIDENCE OF PRIOR ACTSOF
CRIMINAL MISCONDUCT FAR      OUTWEIGHS ITS
LEGITIMATE PROBATIVE WORTH, IT IS ABUSEOF
DISCRETION FOR THE TRIAL COURT TO ALLOWITS
ADMISSION, NOTWITHSTANDING A CAUTIONARY
INSTRUCTIONTO THE JURY.

In an effort to avoid repetition and to permit thorough treatment of the many
eomplex issues involved herein, the several appellants in this ease have apportioned
some of the major issues among themselves for the purpose of briefing. Appellant
Ehrliehman adopts by reference the issues briefed by the other appellants in this
ease insofar as they relate to his defense. Moreover, the Government is likely, in
responding to all of the issues of the several appellants, to refleet upon Mr.
Ehrliehman’s guilt or innocence with respect to any partieular issue, even though the
responsibility for the briefing of that issue was delegated to another appellant.
Accordingly, Appellant Ehrliehman reserves the right to reply to all arguments made
by the Government relative to him, whether raised in response to his individual brief
or not.
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POINT HI

THE TRIAL COURT ERRED WHEN IT DEPRIVED AP-
PELLANT EHRLICHMAN OF FULL AND COMPLETE
DISCOVERY PURSUANT TO F.R. Cr.P. 16, THE JENCKS
ACT, BRADY V. MARYLAND, AND THE BENEFIT OF
COUNSEL TO ASSIST IN THE REVIEW OF HIS WHITE
HOUSE PAPERS.

POINT IV
THE TRIAL COURT DEPRIVED APPELLANT
EHRLICHMAN    OF HIS    FEDERAL    CONSTITUTIONAL
RIGHT TO A FAIR AND IMPARTIAL JURY TRIAL WHEN
IT FAILED TO DISMISS, CONTINUE,    CHANGE THE
VENUE OF THE TRIAL, OR CONDUCT THAT VOIR DIRE
EXAMINATION      NECESSARY      TO       FERRET       OUT
PREJUDICED JURORS, IN LIGHT OF UNPRECE-
DENTED, PREJUDICIAL PRETRIAL PUBLICITY.

POINT V

THE TRIAL COURT ERRED IN FAILING TO SEVER
APPELLANT EHRLICHMAN, GIVEN THE PREJUDICE
WHICH RESULTED FROM THE DEFENSES OF HIS CO-
DEFENDANTS WHICH WERE INCONSISTENT AND
HOSTILE TO HIS OWN.

This ease has not previously been before this Court.
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REFERENCES TO PARTIES AND RULINGS

An Order and Opinion by Sirica, J. denying motions of the several defendants,

including Mr. Ehrliehman, calling for the judge to reeuse himself, is reported at 377

F. Supp. 1312 (D.D.C. 1974). An Opinion and Order denying the Presidentts Motion to

Quash a subpoena duces teeum, is reported at 377 F. Supp. 1326 (1974). A

Memorandum and Order concerning the number of peremptory challenges to be

exercised by each side during the jury selection process, is reported at 384 F. Supp.

564 (1974). An Opinion overruling defendant Ehrlichman~s objections with respect to

the admissibility, for the purpose of rehabilitation, of certain testimony concerning

prior consistent statements, is reported at 385 F. Supp. 161 (1974). A Memorandum

Opinion and Order denying Motion of Mr. Ehrlichman and others for leave to take

deposition of Richard M. Nixon and granting Motion to Quash subpoena to testify, is

reported at 385 F. Supp. 1190 (1974). An Opinion and Order denying various post-trial

motions, is reported at 389 F. Supp. 917 (1975).

Parties to the litigation, whose identity is not revealed by the caption on

appeal, include: John D. Ehrlichman, Charles W. Colson, Gordon Straehan,

Kenneth W. Parkinson, W. Parkinson, Harry R. Haldeman and Robert Mardian.

STATEMENT OF THE CASE

A 13 Count indictment returned on March 1, 1974, charged appellants Mitchell,

Haldeman, Ehrlichman and Mardian and defendants Parkinson, Coison and Straehan

with various offenses (Jt. App. 65).* ALl were charged in Count 1 with conspiracy (18

U.S.C. 371) and all but Mardian were charged in Count 2 with obstruction of justice

(18 U.S.C. 1503). Prior to trial, Colson entered a negotiated plea to a separate

offense and the indictment was dismissed as to him. Strachan, who was also charged

individually in Count 13, was severed.

"R" is a reference to the docket number of the Record. The number which follows
the slash (/) refers to the particular page cited to in that volume of the Record.

"Jt. App." refers to the Joint Appendix followed by the page number.
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The trial commenced on October 1, 1974. Count 3, which charged Mitchell with

making false statements to the FBI in violation of 18 U.S.C. 1001, and Count 10,

charging Ehrliehman with similar offense, were dismissed at the end of the

Government’s ease. Consequently, those Counts and the Straehan Count 13 were

deleted from the indictment as it went to the jury, as were the names of Straehan

and Colson from the caption and Counts I and 2 (Jr. App. 113).

The jury returned its verdicts on January 1, 1975. Parkinson was acquitted.

Mitchell and Ehrliehman were found guilty on all the remaining charges against

them, Haldeman was convicted on all the charges against him, and Mardian was

convicted of conspiracy, the only charge against him. The charges on which

Ehrliehman was convicted included, in addition to Counts 1 and 2, Counts 11 and 12

(R. 591). Thereafter, on February 27, 1975, Appellant timely filed his Notice of

Appeal to this Honorable Court. (R. 62?).

STATEMENT OF THE FACTS

On March 1, 1974, the Grand Jury returned an indictment against

John D. Ehrliehman and six others I/arising from their alleged participation in what

has come to be known as the Watergate Cover-up. After the entry of a plea of not

g~ilty, Appellant Ehrlichman was tried before a jury with defendants Mitchell,

Haldeman, Mardian and Parkinson, on charges of conspiracy to and obstruction of

justice, perjury and making a false statement to agents of the Federal Bureau of

Investigation. The facts surrounding this cause are as follows:

I_/ Charles W. Coison, Gordon Strachan, Kenneth W. Parkinson, Harry R. Haldeman
John N. Mitchell, and Robert R. Mardian were indicted along with Appellant
Ehrlichman. Charles Coison, prior to trial, entered a plea of guilty to a charge
arising from his activities in connection with the theft of the Pentagon Papers. As a
result, the charge in this ease was dismissed as a part of ColsonVs plea bargain.
Gordon Straehan was severed from this ease prior to trial, based upon the
GovernmentVs use of immunized testimony. Kenneth Parkinson was acquitted. The
remaining defendants, including Appellant Ehrlichman, were convicted of the
charges against them and each has filed a timely appeal to this Honorable Court.
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On June 17, 1972, White House Secret Service agent Boggs telephoned

Mr. Ehrlichman to advise him that the Secret Service had received a report from the

Police Department of the District of Columbia, that the Democratic National

Committee Headquarters (DNC) had been broken into (R. 548/9738-9739) and that

one of the alleged btwglars was in possession of the name of "E. Howard Hunt", a

former White House consultant. Ehrlichman asked if any White House personnel

were involved and he was told that there was no indication of the same.

Mr. Ehrlichman, in turn, telephoned Ron Ziegler, then President NixonWs Press

Secretary, to advise him of the break-in in anticipation of questions from the Press

on the subject. When he was unable to answer Ziegler’s question as to the where-

abouts of Howard Hunt, Ehrlichman called Charles Co]son. (R. 548/9739). In the

summer of 1971, Charles Co]son had hired E. Howard Hunt as a consultant for the

White House. Hunthad worked for Co]son, although for a brief period of time, and,

thereafter, Hunt worked for a unit, commonly known as the "Plumbers", which had

as its assignment the duty to stop unauthorized disclosures of classified information

then being leaked to the Press. Since Hunt had been hired by Co]son and the two

men were good friends, Ehrlichman called Colson for the purpose of determining

Hunt’s location and whether Hunt was still a White House employee. Co]son told

Ehrlichman that he (Co]son) had not seen Hunt for several months. (R. 548/9739).

The Record reflects that there was much confusion and uncertainty as to

Hunt’s status and, moreover, whether Hunt was still a White House employee at the

time of the break-in into the DNC Headquarters. (R. 548/9745) (R. 399/2647, 2660).

In an effort to resolve this question, Mr. Ehrlichman contacted John Dean, counsel

to the President, to verify Hunt’s employment status at the White House.

(R. 399/2642-2643).
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Dean testified that, during this inquiry, he informed Mr. Ehrliehman that

Jeb Stuart Magruder, Deputy Director of the Committee for Re-Election of the

President (CRP), had called him and had stated that the break-in was Gordon Liddy~s

fault -2/and that the break-in was going to present a serious problem for CRP.

(R. 399/2641). Appellant Ehrliehman controverted this testimony stating that Dean

did not tell him that anybody at the White House might be involved, or that

John Mitchell or Jeb Magruder had approved the break-in. Mr. Ehrliehman further

testified that he ordered Dean to investigate the facts so that they might be fully

and completely determined.

John Dean testified that, later that day, on Mr. Ehrlichman~ instructions, he

met with Gordon Liddy and learned that Liddy was behind the break-in.

(R. 399/2648-2649)o

Dean testified that, on the afternoon of June 19, 1972, he and Co]son met with

Appellant Ehrlichman and Bruce Kehrli, the White House Staff Secretary in charge

of personnel records, to ascertain whether or not Hunt was a White House employee.

(R. 548/9745). Dean testified that at this meeting EhrHchman inquired as to the

whereabouts of Hunt. When neither Co]son nor Dean indicated any knowledge of

Hunt’s location, Ehrlichman instructed Dean to get in contact with Liddy for the

purpose of instructing Hunt to get out of the country. (R. 399/2658). Dean further

testified that after reconsideration by Ehrllchman, Co]son and Dean, that

Ehrllchman directed that the instruction be rescinded. (R. 399/ 2659). When Dean

called Liddy to retract the instruction for Hunt, however, Liddy informed Dean that

he had already passed the message and that it might be too late to rescind. (R.

399/2660). Both Ehrlichman and Colson dispute the Dean version of this event.

2_/ Gordon Liddy, a member of the Special Investigations Unit with E. Howard Hunt,
was then counsel to CRP and was responsible for initiating the concept of breaking
into the DNC Headquarters to gather political intelligence.
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Co]son testified that at no time on June 19 did he hear John Ehrliehman tell John to

get Howard Hunt out of the country. (R. 539/9335). Moreover, Colson testified that

at a meeting on the 19th, at which Mr. Ehrliehman was not present, Dean told Co]son

that Hunt had already been ordered out of the country. This news came as a total

surprise to Colson who reacted explosively, stating "that is going to make the White

House party to a fugitive from justice and apparently is the dumbest thing I ever

heard." (R. 539/9334-9335). Mr. Ehrlichman testified that he never suggested that

Howard Hunt be gotten out of the country and, further, that the meeting in question

was attended by only Ehrliehman, Dean, Kehrli and Clawson, and that, in any case,

no such conversation took place at that meeting. (R. 548/ 9748). No witness

corroborated Dean*s version of this event.

During that afternoon meeting, Ehrlichman learned that while Hunt was no

longer engaged in consulting for the White House, through an Administrative error,

Hunt still had an office and a safe in the Executive Office Building. Ehrlichman and

Co]son agreed that Hunt’s safe should be opened immediately. As a result,

Ehrlichman ordered Bruce Kehrli to have the General Services Administration (GSA)

open the safe in Dean’s presence. The contents were then to be held by Dean for

safekeeping. (R. 399/2660-2661).

Instead of following these instructions, John Dean met, on the evening of the

19th, with John Mitchell, Jeb Magruder, Fred LaRue and Robert Mardian to discuss

how to handle, from a public relations point of view, the break-in at the DNC. (R.

399/2673). John Dean never told John Ehrlichman that he was having this meeting

with several of the same people who Dean knew were involved with the planning and

approved of the break-in. The next day, John Dean met with Mitchell, Attorney

General Kleindienst, Haldeman and Ehrlichman to review the status of the

investigation of the break-in. (R.399/2676-2677). However, there was no disclosure

that the night before there had been a warm-up meeting as to what the politicians at

CRP would do in response to the break-in.



John Dean testified that after cataloging the documents in Hunt~ safe he met

with Ehrliehman and told him that several non-Watergate related documents and

other materials were found, including fabricated State Department cables, and that

they were politically embarrassing. (E. 399/2679-2680). John Dean testified that

Ehrliehman asked Dean to shred the documents and to "deep six" the rest of the

contents of the safe to assure that they were destroyed. (R. 399/~.682). Ehrliehman,

however, denied ever making this request. (R. 549/9887).

In the week that followed the break-in, there was a full wide-scale

investigation that was launched by the FBI to uncover all the facts surrounding the

break-in. Since Hunt’s name had appeared in connection with the D.C. Police

Department’s investigation and since the FBI apparently desired to investigate those

White House employees who might have had contact with Hunt, it was decided that

there was a need to have a member of the White House Staff coordinate the

scheduling of FBI interviews. On June 20, 1972, John Ehrlichman called the Director

of the FBI to advise him that the White House lawyer, John Dean, would coordinate

the investigation for the White House and that the FBI should deal directly with him.

(R. 466/6167-6168). John Ehrlichman did not know that John Dean was, in fact, part

of an effort to obstruct justice and that, rather than cooperating, Dean was, in fact,

manipulating the FBI investigation. Acting FBI Director Gray testified, moreover,

that at no time did John Ehrliehman ever tell him not to go forward with the

investigation into the Watergate break-in; nor did Ehrliehman order him to suppress

the investigation. (R.466/6262).

Dean immediately seized upon this opportunity to manipulate the FBI to avoid

disclosure of his involvement in political intelligence-gathering at CRP. On

June ~-~., 1972, the I~BI called Dean to arrange an interview with Charles Colson, the

White House Staff member for whom Hunt worked and a good friend of Hunt. The

interview was set for later the same day. During the interview, the I~BI asked



Colson if Hunt was provided with and had an office in the Executive Office Building.

Colson told the FBI that he thought so, but did not know where the office was

located. Dean put the FBI off and said he would have to check it out.

On June 22, 1972, Dean met with FBI Director Gray. Director Gray informed

Dean that monies found on the persons of those arrested had been traced to the bank

account of Bernard Barker, a Watergate burglar. (R. 466/6167). Through an

investigation of this account, the FBI had uncovered four checks made payable to

Manuel Ogarrio and one check to Kenneth Dahlberg in the amount of $25,000.

(R. 466/6173). Gray informed Dean that one of the FBI’s theories of the case was

that this could be a CIA covert operation (R. 466/6170-6171). However, when Gray

met with the CIA Director Helms, the latter said that there was no CIA involve-

ment. (R. 399/2727). Dean further testified that he informed Ehrlichman of these

facts and that Ehrliehman asked Dean to call Gray.

On June 23, 1972, H.R. Haldeman told President Nixon that the FBI investi-

gation had uncovered these cheeks and that tracing of the funds might go in direc-

tions which the President might not desire. Haldeman told Mr. Nixon that Dean and

Mitchell had concurred in the use of the CIA to keep the FBI from tracing these

funds from CRP to the Watergate burglars. Ehrlichman was not present at the

meeting and had no knowledge of the same. (R. 548/9781-9782). Haldeman and

President Nixon agreed that the FBI should be contacted by the CIA in an effort to

assure that project "Gemstone", the code name for the bugging operation at CRP,

would not be discovered. The two men decided that Ehrlichman would be directed to

sit in at that meeting. Ehrliehman was never told why the meeting was set, what

was to be discussed, or that the matter had been discussed between Dean and

Mitchell or between the President and Haldeman. (R. 548/9758-9759).
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At h00 p.m., Haldeman met briefly with the President to clear the substance

of the meeting. At 1:30 p.m., CIA Director Helms and Deputy Director Waiters met

with H.R. Haldeman and Ehrlichman. Ehrlichman had no knowledge as to what the

meeting was about, or why it was held.

At the meeting, Haldeman took charge. Haldeman said that the "bugging"

affair at the Democratic National Committee Headquarters at the Watergate

Apartments had made a lot of noise and the Democrats were trying to maximize it.

The FBI had been called in and was investigating the matter. The investigation was

leading to a lot of important people and this could get worse. Haldeman said that

the whole affair was getting embarrassing and it was the Presidentts wish that

Waiters call on Acting FBI Director Patrick Gray and suggest to him that since the

five suspects had been arrested that this should be sufficient and that it was not

advantageous to have the inquiry pushed, especially in Mexico.

Director Helms had talked to Gray on the previous day and had advised him

that the CIA was not behind this matter, that it was not connected with it and that

none of the suspects was working for, nor had any worked for, the Agency in the last

two years. Helms told Gray that none of his investigations was touching any covert

projects of the Agency, current or ongoing.

Haldeman, when advised of this, stated that Waiters could tell Gray that

Waiters had talked to the White House and suggest that the investigation not be

pushed further. Further, Gray would be receptive as he was looking for guidance in

the matter. The Director repeated that the agency was unconnected with the

matter, but he agreed to talk to Gray as directed.

Upon leaving the White House, Waiters discussed the matter briefly with

Director Helms. On returning to the office, Waiters called Gray, indicated that this

was a matter of some urgency, and Gray agreed to see Waiters at 4:30 that

afternoon.
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On June 23, 1972, acting FBI Director Gray met with Deputy CIA Director

Waiters. Gray testified that Waiters began by reminding him of the existence of an

Agency agreement that existed between the CIA and the FBI whereby each agreed

not to tread upon the resources or assets of the other. Then, according to Gray,

Waiters mentioned that if the FBI continued its investigation "South of the Border",

the FBI would be apt to uncover some CIA assets or resources, or covert operations.

(R. 466/6202-6203). Gray told Waiters that the fact that there had been some

money involved concerned him. Gray mentioned the name Ogarrio to Waiters and

said that, in view of the fact that there was CIA interest, the FBI would work

"carefully and gingerly around the periphery to determine exactly what we had ahold

of." (R. 466/6203). Waiters repeated that if the investigations were pushed "South

of the Border", it could trespass upon some of agency’s covert projects and, in view

of the fact that the five men involved were under arrest, it would be best to taper

the matter off there. As a result of this meeting, Gray issued orders that the FBI

not interview Ogarrio personally and that they maintain their investigations of the

periphery of the matter. (R. 466/6205).

In the interim, Dean had discussions with officials of CRP. These officials

agreed that Dean should call the CIA and make efforts to obtain bail money and

support money for the DNC burglars. John Ehrlichman was not consulted or advised

of this effort. Dean called the CIA on June 26, 1972 and stated that Ehrlichman

told Dean to call. When Ehrlichman was called by Waiters to verify Dean’s

authority, Ehrlichman merely repeated what was said on June 23, 1972; that

John Dean was in charge of Watergate for the White House.

During this period, John Dean had a number of conversations with Gray which

generally involved the matter of Ogarrio and whether to interview him or not. Gray

also discussed the subject of Mr. Dahlberg and stated that he had been continuing to

evade the FBI and that they were going to have to bring Dahlberg before the Grand

Jury if he continued to evade them. (R. 466/6205).
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Gray also had conversations with CIA Director Helms du~ing this period to

determine whether or not the CIA had any interest in Manuel O~arrio which would

preclude the FB! from interviewing him. On June 27, 197~., Gray called Helms to set

a meetin~ for June ~.8 to review their respective roles in this investigation and to

attempt to determine once and for all where the investigation was going.

(R. 466/6206). The s~heduled meeting did not take place. Gray testified that on the

morning of June 28, Ehrlichman called him to insist that he cancel his meeting with

Helms. Du~ir~ the conversation, it was apparent that the concern over the

involvement might be impeding the FBI investigation. Ehrlichman told Gray in no

uncertain terms that the meeting with the CIA for that day was unnecessary and

that it ought to be canceled. Gray further testified that Ehrlichman clearly and

specifically stated that Gray was to make all decisions with respect to who was to

be interviewed in order to get at the facts. (R. 466/6206).

The confusion between the FBI and CIA roles continued until July 5, 1972,

when, at 5:54 p.m., Gray called Deputy CIA Director Waiters and stated that unless

the CIA provided Gray with a written memorandum indicating that they desired the

FBI to withhold these interviews, he would order the interviews of Ogarrio and

Dahlberg. (R. 466/6207). On July 6, 1972, at 10:05 a.m., Waiters went to Gray’s

office and presented him with a two-and-one-half-page memorandum which

indicated that there was no CIA interest is either Ogarrio or Dahlberg.

(R. 466/6210). Gray indicated that the FBI investigation would proceed with vigor.

(R. 466/6211).

In the interim, on June 20, 1972, the General Services Administration had

brought the contents of Hunt’s safe to Dean’s office. The contents remained in tact

until transmitted to the FBI and its director. On June 28, 1972, Ehrlichman met with

FBI Director Gray. Patrick Gray testified that he went to Mr. Ehrlichman’s office
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at about 6:30 p.m. to discuss with him the many rumors and allegations concerning

leaks of information to the Press from the FBI regarding the Watergate

investigation. (R. 466/6213). Gray testified that he was surprised to see John Dean

also in attendance, but Ehrlichman said to him, "Pat, John has something he wants

to give to you." Dean then handed Gray two manila legal size folders stating that

"these are copies of documents that Howard Hunt has been working on, they have

come from his safe and they do not involve Watergate in any way, have nothing

whatsoever to do with Watergate. They do have national security implications."

(R. 466/6213). Gray further testified that Ehrlichman then said that the documents

should not be allowed to muddy or confuse the Watergate investigation. According

to Gray, Dean stated that these documents were political dynamite and clearly

should not see the "light of day." (R. 466/6213). The papers were given to Gray for

safekeeping (because of their sensitivity) and because the White House wanted to be

able to say that it had turned everything that was in Hunt’s safe over to the FBL

(R. 466/6215).

On his own, Gray later destroyed the documents. John Ehrlichman had

absolutely no idea that Gray would do this and did not learn about GrayWs destruction

of the Hunt envelopes until April 15, 1973. On that date, during a discussion in the

PresidentWs office between President Nixon, H. R. Haldeman and John Ehrlichman

the subject of these papers came up and Ehrlichman called Gray to find out where

they were. Gray had, on two previous occasions, lied by telling Assistant Attorney

General Henry Petersen that he had never received any such documents.

(R. 466/6215-6216). That night, Gray told Ehrlichman that if asked, he would deny

receiving these documents and that he had destroyed them. Ehrlichman was sur-

prised and shocked. Gray asked Ehrlichman to lie and thereby support Gray.

Ehrlichman refused and terminated their telephone conversation.
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The Government argued that John Ehrliehman participated in a scheme to buy

the silence of the Watergate burglars in an effort to keep them from disclosing the

participation in and approval of the burglary by high officials of CRP. The

Government further argued that Mr. Ehrlichman~s personal motive for covering up

Watergate was to prevent the disclosure of facts surrounding the break-in of the

offices of Dr. Louis Fielding, a California psychiatrist, by members of the Special

Investigation Unit at the White House whose job it was to investigate and to stop

unauthorized disclosures of defense secrets and other national security information

to the Press. This issue was tried in United States v. Ehrlichman, Crim. Case

No. 74-116 (D.D.C. 1974), appeal pending, Appeal No. 74-1882 (D.C. Cir. 1975).

John Ehrlichman, however, made no effort to buy the silence of these Watergate

burglars, either by money or offers of a pardon, but, rather, always advocated a

policy of full and complete disclosure of the facts to the prosecutors of the case,

(R. 554/10242), as well as any other governmental bodies investigating the case,

including the Senate Select Committee and the Grand Jury..

The pay-off, as the Government asserted below, started with a suggestion by

Robert Mardian that there was a need to raise money for the Watergate burglars to

pay for their bail and for their support during the pendency of that prosecution.

Mardian further recommended to Dean that the CIA be asked to provide these funds

from money which they had available for covert operations. (R. 399/2728-2730). On

or about June 26, 1972, John Dean met with CIA Deputy Director Walters to make

the specific request for funds. (R. 399/2734). Waiters indicated that this could only

be done at the specific direction of the President. The next day, Dean met with

Ehrlichman. According to Dean, Ehrlichman was very surprised at Waiter’s hesitance

and suggested Dean push harder. Dean met again with Waiters and again the latter

stated that the CIA would not get involved. (R. 399/2736-2737). Appellant

Ehrlichman emphatically denied this testimony testifying instead, that "at no time

did John Dean ever discuss with me the use of CIA money". (R. 549/10004); see also

(R. 554/101 5).



On June 28, 1972, John Dean told John Ehrliehman that he had spoken with

John MitcheLl with respect to raising money. MitcheLl had asked Dean to recruit

Herbert Kaimbaeh for that task and Dean was asking Erhtiehman to "back him up".

Dean told Ehrliehman that Mitchell had informed him that the Watergate burglars

were losing their lawyers and that someone had to help them raise the necessary

attorney’s fees. Dean did not tell Ehrliehman that CRP was, in fact, behind the

break-in or that this was an effort to buy silence. EhrliehmanWs response to Deants

proposal was that if Kalmbaeh eailed, he would back Dean up. (R. 548/9784-9785).

’Nhen Kaimbaeh did telephone Ehrliehman shortly thereafter, he asked Ehrliehman if

he had an objection to him raising the money, to which Ehrliehman responded, "...

look, Herb, if you dontt mind, I don~t." (R. 548/9785).

John Ehrliehman neither approved nor disapproved the use of Kalmbaeh as a

fund raiser since K~Imbaeh was, in Ehr~iehman~s words, a "free agont", out of

Government, who could not be required to do anything one way or the other.

Moreover, Ehrlichman was not made aware that there was anything illicit about the

fund raising. (R. 549/10006). Not until the Watergate hearings did Ehrliehman learn

of Kalmbaeh’s use of secret code names, phone booths and money drops.

(R. 549/10006). As far as Ehrlichman knew, Kalmbaeh~s activities were a lawful,

humane attempt to raise attorney’s fees. (R. 554/10177, 10243). The mere fact that

Kalmbaeh was not actively advertising his role made good politieai sense to

Ehrliehman in that it avoided the embarrassment which result from public disclosure

that the PresidentWs personal attorney was raising a defense fund on behalf of the

Watergate burglars. In short, Dean did not tell Ehrliehman how Kalmbaeh was

handling the money payments, or about a so-eailed Magruder cover story to keep

secret the money paid to Liddy prior the break-in (R. 554/10109).

There was a great de~d of evidence adduced with respoet to a $350,000 fund

which was held by H. R. Haideman and which was used in December, 1972 for the

payment of fees for the Watergate burglars. Mr. Ehrliehman knew nothing about this



money until the last two weeks of March, 1973, at a point in time five weeks before

his resignation; i.e., he neither knew it was in the White House, nor that it had been

passed on to LaRue, nor the purpose for which it was used. (R.548/9782). Further,

Ehrlichman neither approved nor condoned the use of such funds in this manner.

Co]son testified that on or about January 3, 1973, Dean notified him that

Huntts attorney, William Bittman, wished to see him. Bittman had tendered a

Motion to Suppress Government evidence because it had been illegally obtained from

Huntts safe. Dean asked Co]son to see Bittman so that Colson could explain to him

the circumstances under which Hunt had left the White House in order that it could

be determined whether Hunt had abandoned the safe. (R. 539/9353). Hunt had also

asked Co]son, by letter, to see Bittman. Co]son was reluctant to do so without first

consulting Ehrlichman. (R. 539/9405). Aecordingiy, Dean suggested that they

discuss the matter with Ehrliehman. Co]son testified that Ehrlichman saw no reason

why Co]son should not see Bittman, but that Ehrlichman cautioned him not to make

any commitments or representations to Hunt’s attorney. (R. 539/9418). The

Government argued that the purpose of these meetings was to assure Mr. Hunt that

there would be executive clemency. Ehrlichman testified that this was clearly not

the purpose. (R. 554/10174). On the contrary, Mr. Ehrlichman stated at trial that he

met with Co]son prior to the meetings the latter had with Bittman to emphasize to

Co]son that he make "no ussuranees, no clemency or pardon or anything of the kind."

(~. 555/~035’~).

The Government offered a tape of a conversation between Charles Co]son and

President Nixon on January 8, 1973. (R. 539/9339). The tape reflected a discussion

about Watergate and Howard HuntWs personal problems and the possibility of giving

Hunt and others executive clemency. (R. 539/9340 et. seq.). Ehrlichman never knew

of this meeting or of the discussion relating to executive clemency. All Ehrlichman

knew was that, on or about July 8, 1972, he had advised the President not to even

entertain thoughts as to clemency, and that the President had accepted the
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suggestion. (R. 549/9897-9899). After listening to the tape of the Colson-Nixon

conversation, Ehrllchman concluded that the President had told him one thing about

clemency and Colson somethi~ else. Thus, Ehrlichman testified that "if you

compare what [he President] and I agreed on in July, ’72, with what is on those

January, ’73 tapes, [of the President and Colson ] , they are very different."

(R. 549/9898).

In March of 1973, Howard Hunt was becoming increasingly concerned about his

welfare. On March 16, 1973, Hunt met with Paul O’Brien, an attorney for CRP. Hunt

told O’Brien that unless he received approximately $130,000.00, he might have to

reconsider his options and perhaps make a disclosure to the public or to the

prosecutor of all the "seamy things" which he had done for the White House. On

March 19, 1973, Paul O’Brien conveyed the message to John Dean. The next day,

Ehrlichman met with John Dean and Dean conveyed the threat. (R. 402/3086-3088).

Dean testified that Ehrlichman’s only response was that he, Dean, take the matter

up with Mitchell. (R. 402/3089). Ehrlichman, on the other hand, testified that his

immediate reaction was to tell John Dean that he thought the suggestion should be

rejected, that the White House "simply couldn’t knuckle under to a demand of that

kind." (R. 548/9789).

Ehrlichman knew that Hunt had been involved with the "Plumbers". When

Dean told Ehrlichman of the threat, Ehrlichman said that it was important to assess

whether Hunt would reveal the "Plumbers" operation. Such disclosure would have

been in violation of the President’s specific directive that none of the highly secret

activities of the Unit be disclosed lest all its activities be disclosed including those

which the Government accepts as lawful. Ehrlichman began such assessment by

contacting David Young and Egil Krogh, who had been one of the persons in charge

of the "Plumbers". (R. 548/9789) (R. 505/7759-7765).
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In the Interim, Dean then called John MitcheLl to Inquire if funds were

available to pay Hunt off. According to Dean, MitcheLl indicated that he would let

him know the following day. (R. 40~./3089-3090). Dean, thereafter, called LaRue to

arrange for disbursement. Dean did not want to be personafly responsible for the

decision to pay off Hunt, so he carefully told L~Rue that LaRue should call Mitchell.

(R. 400./3102). As a result, Hunt was given some money. Dean did not inform

Ehrliehman of this event. On March 21, 1973, Ehrlichman attended a meeting with

Dean and Mitchell to discuss Hunt’s status in eormeetion with the threat.

Ehrliehrnan had no idea that Hunt’s silence had been purchased. Ehrliehman related

the events of the meeting to Krogh on the foLlowing day, he merely stated that

Mitchell’s information was that Hunt was "stable". (R. 504/7680). In short,

Ehrliehman had nothing to do with the authorization of payments to Howard Hunt.

On the contrary, Ehrliehman had told Dean that he thought it would be a serious

mistake to give in to the kind of demand that Hunt was making. (R. 548/9789).

In the early part of 1973, Watergate was becoming a major national

catastrophe and was causing great difficulty in connection with the ability of the

Nixon Administration to implement its legitimate policies. On February 7, 1973, the

Senate of the United States .established by resolution the Senate Select Committee

on Presidential Campaign Activities (the Ervin Committee). That week, in San

C1emente, the President asked Mr. Ehrliehman and Mr. Haldeman what position the

White House was going to take with respect to the Ervin Committee and the

question of privileges. Ehrliehman responded that only a few days before the

President had told the two of them to stay out of it. Mr. Nixon then stated that he

had changed his mind. Ehrlichman reminded him that Dean and Moore were handling

it and that they should all get together. Mr. Ehrliehman testified that it was this

concern which led to the LaCosta meetings. Prior to those meetings, however, the

President renewed his instructions that Ehrliehman was to stay out of this matter

because he had plenty of other things to do. (R. 548/9793).



On February 10 and 11, 1973, Ehrlichman met with Haldeman and Dean at

LaCosta, California to discuss strate~J. The bulk of the meetin~ at LaCosta were

spent in briefing Haldeman and Ehrlichman on the background of the Senate

Resolution, the scope of the hearings, the members of the Committee, how a

proceeding of that kind operated, and legal questions of executive privilege and the

attorney-~lient privilege. (R. 554/10237 et. seq~). The issue, as Ehrlichman saw it,

was not cover-up but, rather, how to avoid further political embarrsssment. The

government contended that it was suggested at these meetings that "LaRue go

underground to raise more money." (R. 554/10249). Mr. Ehrlichman denied this

(R. 554/10250) and stated that the question of money came up only as the result of a

Dean suggestion that money was needed to pay the attorney’s fees of the defendants

in the original Watergate case so that the attorneys could go ahead and file motions,

asserting prejudice by reason of the televised hearings, in an effort to delay the

Ervin Committee hearings which were, in his view, politically motivated.

(R. 554/10240).

In late February 1973, the President decided that Ehrlichman was spending

entirely too much time on Watergate. On Ehrlichman~s recommendation, the

President thereafter dealt directly with Dean on the issue, thereby freeing

Ehrlichman~s time. (R. 417/3535).

President Nixon met with H. R. Haldeman and John Dean on March 17, 1973.

Ehrlichman was not at the meeting. At the meeting, Dean and the President dis-

cussed the bugging of DNC headquarters. Dean told the President that he had heard

about Liddy’s plan to bug the DNC in John MitchelFs presence. Dean further

expressed the need to manage the facts to prevent disclosure. (The tape of this

conversation was played at R. 402/3069).

On March 20, 1973, the President met with H. R. Haldeman at 6:00 p.m. At

that meeting, the President told Haldeman that Ehrlichman was out of touch with

Watergate. In fact, Mr. Ehrlichman had been specifically instructed on three
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occasions by the President prior to that day to stay out of the whole Watergate

Ervin Committee privilege problem. (R. 548/9793).

Dean informed the President that Haldeman and Ehrlichman, as well as Dean,

had participated in the initial money decisions. Dean indicated that the demands

should not be met because of their size. Nixon told Dean that the money was no

problem and that a million dollars could be raised. Nixon asked Dean who should

handle it and Dean recommended Mitchell and LaRue. Nixon told Dean that they

could cover the money through the Cuban Defense Fund which had been established

for public donations of money for the Watergate burglars.

Dean then told Nixon about the break-in in which the Plumbers were involved

and about the fact that Krogh had lied to the grand jury about his role in connection

with the FJLsberg break-in. It is in this context that Dean told the President that a

major political scandal was at bay and the President agreed that the key was to keep

Hunt under control. Dean suggested that Haldeman, Ehrlichman and MitcheLl sit

down with Dean to figure out a way to shield the President.

Dean discussed with Nixon, Ehrlichman’s proposal for a full disclosure. This

approach was rejected in favor of a cover-up. Ehrlichman, however, was not

informed that a cover-up was to be pursued. Ehrlichman continued to advocate

disclosure to the grand jury of all the facts.

Late that afternoon, the President met with Dean, Ehrlichman and Haldeman.

(The tape of that conversation was played at R. 403/3152). During the Course of the

meeting, Dean suggested that everybody be given immunity before there was any

disclosure. Ehrlichman stated that immunity was not the right thing to do.

Ehrlichman then recommended going to the grand jury but that, as an alternative,

the White House could put out a comprehensive report on Watergate. Ehrli¢hman

favored going to the grand jury with the facts, knowing that it was the opposite of a

cover-up. The tape of the meeting clearly reflects that Ehrlichman was for full

disclosure and that Dean was for a cover-up. Ehrlichman, at the time, was not
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aware of DeanWs involvement. The President, on the other hand, was looking for a

middle ground where he could somehow benefit from disclosure. Ehrlichman

concluded by telling the President: "We~ve got to let it all.., hang out."

On the morning of March 22, 1973, Ehrlichman met with Mitchell, Haldeman

and Dean to discuss executive privilege and the problems involved with the Ervin

Committee. The discussion concerned the approaches which should be taken in

connection with the disclosure of facts and the waiver of privilege as to White House

personnel. (R. 549/9949). At 1:57 in the afternoon, the meeting shifted into the

President’s oval office. During the first few minutes, the President telephoned

Attorney General Kleindienst to discuss the subject of Kleindienst contacting

Senator Howard Baker. The President desired that the Attorney General act as a

liaison between the President and Senators Baker and Ervin to work out some ground

rules for the conduct of the Ervin Committee hearings that would be satisfactory to

the White House. A discussion followed as to the possibility that a complete

statement on Watergate be written. Dean, who had apparently been charged with

the task, had not had an opportunity to write it yet because he had been distracted

by the Gray Confirmation hearings and hounded by the Press. Nixon then told Dean

to go to Camp David to write the report away from all this distraction. Ehrlichman

then proposed that the complete statement be made public to show just what facts

the President knew at that time. (R. 549/9942-9947).

After making his recommendation and listening to some additional discussion

about the Senate Select Committee, Ehrlichman left the room under the impression

that an agreement in principle had been reached and that there was going to be a

full disclosure statement issued. Little did Appellant Ehrlichman know that the

President’s position was exactly the contrary. (R. 554/10242).

After this meeting, the President told John Dean that it was indispensable for

the President to have a report detailing the facts of Watergate. Accordingly, Dean

left for Camp David to draft such a report. Shortly thereafter, Dean realized that,
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by so doing, his involvement in Watergate would be disclosed. Dean could not write

the report. (R. 555/10340). Moreover, on March 9.9, 1973, a report of

James Me Cord’s testimony, at an executive session of the Senate Select Committee

on Mareh 9.8, 1973, appeared in the national press. The report said, among others,

that MeCord had testified that he had been told that John Mitchell, Charles Colson,

John Dean and Jeb Magruder had prior knowledge of the Watergate bugging opera-

tion. In the face of this, in addition to Dean’s own inability to write a comprehen-

sive report, President Nixon felt that he could no longer perpetuate the cover-up if

John Dean served as the lawyer. Nixon knew that Ehrliehman thought that full

disclosure was the best policy and that Ehrliehman was unaware of a eover-up

involving persons other than John Dean. As a result, the President asked Ehrliehman

to replace John Dean and to advise him on Watergate matters both as to the

underlying law and available facts. (R. 548/9790). Mr. Ehrliehman then sought out

Attorney General Kleindienst to ask him for some assistance from the Justice

Department with respect to the complex law that was apparently involved. (R.

548/9792). A member of the Justice Department was thereafter assigned to assist

Mr. Ehrliehman (R. 548/9794). As such, l/hrliehman commenced to do what Dean

eould never have done. Ehrliehman took charge of the investigation and started

interviewing people to get the facts. He met with Kleindienst, Paul O’Brien,

Haldeman, the President, Kalmbaeh, Dean, Colson and David Shapiro, Colson’s law

partner. (R. 549/9869).

On April 13, 1973, Ehrlichman made a set of handwritten notes to try and

organize his thoughts about this mass of information, opinion, and hearsay that

everyone had given him in these various conversations. (R. 549/9869). The following

morning, Ehrliehman talked to the President about that handwritten memorandum.

On that date, at the President’s request, Ehrliehman further spoke with Mitchell and

Magruder (R. 549/9870) in an effort to advise them that if they were not coming
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forward for any reason associated with their belief that they were benefitting the

President, that the President wanted them to know that he didn’t think that was in

his best interest. In other words, the President wanted to remove any impediment

that they thought might exist as a result of their loyalty to the President.

(R. 554/10161). Ehrliehman understood the President to further desire that he,

Ehrlichman, make a veiled promise of clemency to Mitchell. Ehrlichman did not,

however, carry out that suggestion. (R. 554/10168); nor did Mr. Ehrliehman make or

infer any offers of clemency to Magruder. (R. 554/10169).

Mr. Ehrliehman telephoned Attorney General Kleindienst, on April 14, 1973, and

informed him that Kleindienst’s very close friend, Mr. Mitchell, was apparently

heavily implicated in the Watergate matter, according to information that had come

to Ehrliehman. Kleindienst’s response was one of considerable distress and anguish.

(R. 555/10360).

On the night of April 14, Nixon telephoned Ehrlichman to tell him to talk to

Dean about any participation of Dean in a cover-up. Ehrliehman stated that such a

conversation was going to be delicate, but that he was going to try to shift Dean into

the truth rather than to allow Dean to continue to pass the buck. (R. 555/10378-

10380).

On April 15, 1973, the Attorney General met with the President and informed

him that Dean had begun talking to the prosecutors about involvement of Haldeman

and Ehrlichman. (R. 555/10383). During that conversation, the President stated that

he had not gotten the facts from Dean, and had, accordingly, assigned Ehrlichman to

that task. The President noted that the results of Ehrlichman’s investigation were

available to Kleindienst. When the discussion turned to possible obstruction of

justice charges, President Nixon stated that he could not see Ehrliehman or

Haldeman involved in that. Kleindienst told the President that the case against

John Ehrlichman, even in the face of the Dean accusation, was very peripheral and

probably not even the basis for an indictment.
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Later that day, the President met again with Kleindienst and Petersen to

review the facts and the allegations which had been made against Ehrliehman and

others. During the course of the meeting, Assistant Attorney General Petersen

suggested that the President hear these charges directly from Dean. As such, the

President met that night with Dean. Dean asserted that he had briefed Haldeman

and Ehrliehman all along. Ehrliehman repeatedly testified throughout the trial that

this was not so.

Appellant Ehrliehman met with Haldeman, Ziegler, the President’s press

secretary, and the President on April 17, 1973, at 12:35 p.m. At that meeting, the

President requested that Ehrliehman prepare a statement with regard to the

specious charges that John Dean was making. Ehrliehman also indicated to those

present that he intended to get advice from legal counsel both to assist in the

preparation of such a statement and because Dean was over bargaining for immunity

and making all kinds of charges to the United States Attorney. (R. 555/10309).

The tape of that meeting reflects that Ehrliehman never learned, until mid-

April, that Dean had presented the Hunt blackmail threat to the President on

March 21, 1973, and that Dean was using that meeting to effectively blackmail the

President. Ehrliehman told the President that not only should Dean not receive

immunity, but that it would be improper for anybody in the White House to receive

immunity. Ehrliehman confirmed to the President that Dean’s charges were

unfounded and that those present at meetings when these diseussions were supposed

to have taken place would testify that Dean was lying.

After the phone call, the evidence reflected that the President told Petersen,

based on Ehrliehman’s recommendation, that no immunity would be granted to senior

White House aides and that, if any such aide would not fully eooporate with the

prosecutor, he would be fired.
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Two days later, the President met with Ehrlichman again. Ehrliehman told the

President, on April 19, 1973, that Ehrlichman believed that the facts would come out,

with or without DeanVs immunity. That tape reflected that Ehrlichman believed that

others were responsible for the cover-up and that Ehrlichman played no role in it.

The Government argued that this tape established a cover-up. On the contrary, Mr.

Ehrlichman’s reference to a cover-up, in this conversation, was that he was not

involved in a cover-up. Moreover, the evidence throughout the trial established that

Mr. Ehrlichman had constantly advocated full disclosure.

On April 30, 1973, Ehrlichman submitted his resignation to the President at

Camp David. The President told him, at that time, that Ehrlichman had been right

and that full disclosure would indeed have been the best avenue.

In addition to the charges under Counts 1 and 2 of the Indictment, Appellant

Ehrlichman was charged with three additional counts. In Count 10 of the Indictment,

Appellant Ehrlichman was charged with making a false statement to an agent of the

FBI in violation of 18 U.S.C. Sec. 1001, on July 21, 1973, when he stated that he had

neither received nor was he in possession of any information relative to the break-in

at the Democratic National Committee Headquarters on June 17, 1972, other than

that which he had read in the newspaper accounts of that incident. While that count

was dismissed by the court prior to submission to the jury, the jury was nevertheless

permitted to consider this alleged false statement as evidence of criminal

misconduct relevant to the charges in Counts 1 and 2. As demonstrated below, the

comment was made not as a factual statement, but rather as criticism of the FBI for

the manner in which it consistently permitted leaks to the Press of its Watergate

investigation. In effect, Mr. Ehrlichman was stating that everything he knew about

Watergate seemed to find its way into the newspapers. Furthermore, this interview

was held in 1972 and not in 1973 as stated in the Indictment.

In Count 11 of the Indictment, Appellant Ehrliehman was charged with making a
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false declaration to the Grand Jury on May 3 and May 9, 1973, when he stated that

he did not recall whether Dean had brought up the name of Gordon Liddy when

Ehrliehman and Dean met during the week following the break-in of the Democratic

National Committee Headquarters. Mr. Ehrliehman testified that, at the time he

made the declaration, his recollection of when, and the circumstances under which,

he learned of the alleged involvement of G. Gordon Liddy were unclear in his mind.

Mr. Ehrlichman was required to testify before the Grand Jury in the days

immediately following his resignation from office which was, unquestionably, a

traumatic period in Appellant Ehrlichman’s life. ~He had not had occasion to review

his notes or refresh his recollection as to the sequence of events which had taken

place some eleven months before. In essence, Appellant Ehrlichman testified that at

the time he made this declaration, he could not recall when the events occurred or

how they occurred, but subsequently, when he was able to review his notes in

preparation for his extensive testimony before the Ervin Committee as well as this

trial and the trial in the Plumber’s Case, he was able to refresh his recollection.

Therefore, at the time the statements were made they were literally true and,

moreover, there was no intent to make a false declaration.

Appellant Ehrliehman was further charged in Count 12 of the Indictment with

making false declaration before the Grand Jury on May 3 and May 9, 1973, with

respect to his July 14, 1972 conversation with Herbert Kalmbaeh, which is discussed

above. The Indictment states:

"He said substantially that John Dean had called me and
said that I had no objection, and I said, ’Herb, if you don’t
have any objection to doing it, I don’t have any objection
to your doing it, obviously."

"He said, ’No, I don’t mind.’ and he went ahead."

However, the answer included in the Indictment reflects only a small portion of what

was said. As indicated by the testimony of the court reporter, Karen Sehineberg,

the answer continued as follows:
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"Then the next discussion I had on the subject was during
this investigation process after the 30th of March of this
year when I talked to Mr. Kalmbach, and he advised me
that he had in fact done this fund raising; that he had
raised $70,000; that he had transmitted it pursuant to
John Dean’s instructions."

The Government further deleted that portion of his purported perjurious testimony

with respect to May 9, 1973. The Indictment states:

"No, I don’t recall ever saying more."

However, the answer, as reflected by the testimony of the court reporter at trial,

includes the following additional answer to that question:

"As a matter of fact, at that time, as I think I testified
before, my impression was that there was a public
subscription underway on behalf of the defendants."

In short, the finding of the false declaration was merely based on a partial answer

and not a complete answer as it purported to be. With respect to the complete

answer, Mr. Ehrlichman testified that he did not discuss Kalmbach’s fund raising

activities until some six weeks after Kalmbach had been engaged in fund raising at

Dean’s request. Mr. Ehrlichman stated that his knowledge of the specifics of the

fundraising activities was limited to the knowledge that Mr. Kalmbach was using

Tony Ulasewicz to make deliveries of money which he raised on behalf of those

defendants for use as attorney’s fees. Mr. Ehrlichman further testified that, at the

time the statement was made, it was clear that Mr. Kalmbach had been engaged in

fundraising, pursuant to John Dean’s request, for some time. In essence,

Mr. Ehrlichman’s defense w,as based on the literal truthfulness of his answer together

with the absence of any intent to make a false declaration before the Grand Jury.
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ARGUMENT

POINT I

THE TRIAL COURT ERRED IN FAILING TO GRANT A
CONTINUANCE       WHEN       IT        APPEARED        THAT
APPELLANT EHRLICHMAN WOULD BE UNJUSTLY
DEPRIVED OF THE BENEFIT OF THE MATERIAL
TESTIMONY OF RICHARD M. NIXON, EITHER AT
TRIAL OR IN DEPOSITION, WHERE SAID WITNESS WAS
TEMPORARILY ILL, AND WHERE SUCH TESTIMONY, IF
PRESENTED, MIGHT HAVE LED THE JURY TO A
DIFFERENT CONCLUSION FROM THAT TO WHICH
THEY ARRIVED.

Few rights are more fundamental than that of an accused to present witnesses

in his own defense. Chambers v. Mississippi, 410 U.S. 284, 302, 93 S.Ct. 1038, 1049,

35 L.Ed. 2d. 297 (1973), citing Webb v. Texas, 409 U.S. 95, 93 S.Ct. 351, 34 L. Ed. 2d

330 (1972); Washington v. Texas, 388 U.S. 14, 19, 87 S.Ct. 1920, 1923, 18 L. Ed. 2d 1019

(1967); In re 0liver, 333 U.S. 257, 68 S.Ct. 499, 92 L.Ed. 682 (1948). The Sixth

Amendment right to compulsory process--i.e., the right of an accused to offer the

testimony of witnesses, and to compel their attendance if necessary--is in plain

terms the right to present a defense, the right to present the defendant’s version of

the facts as well as the prosecution’s to the jury so it may decide where the truth

lies. As the Supreme Court declared in Washington v. Texas, supra, "[jJust as an

accused has the right to confront the prosecution’s witnesses for the purpose of

challenging their testimony, he has the right to present his own witnesses to

establish a defense. This right is a fundamental element of due process." 388 U.S.,

at 19, 87 S.Ct., at 1923.la/

la/The Supreme Court, in Washington v. Texas, went on to observe that
Joseph Story, in his famous Commentaries on the Constitution of the United States,
stated that the right to compulsory process was included in the Bill of Rights in
reaction to the notorious common law rule that, in cases of treason or felony, the
accused was not allowed to introduce witnesses in his defense at all. 3 Story,
Commentaries on the Constitution of the United States Sees. 1786-1788 (lst ed.
1833). The Court went on to state that "[a]lthough the absolute prohibition of
witnesses for the defense had been abolished in England by statute before 1787, the
Framers of the Constitution felt it necessary specifically to provide that defendants
in criminal eases should be provided the means of obtaining witnesses so that their
own evidence, as well as the prosecution’s, might be evaluated by the jury."

LAW OFFICF.S FRAI~S FLOYO Pr.ARBON $TL~AklTT PROS’NZA & fllCHNAN, P~OFRSSIONAL A~SOClATION, ~WI~LIr~H FLOOR CONCORD BUILDING, MIAMI, FLORIDA



Appellant John D. Ehrliehman was deprived of his right to adduce highly

exculpatory testimony when the trial court refused to continue the trial until such

time as Richard M. Nixon could appear as a witness or, in the alternative, be

deposed. As reflected by this Record, Richard M. Nixon, although physically absent

from the courtroom, was at the heart of each of the Government’s major

contentions. Never before has a single witness been so central a figure in a trial as

was Richard M. Nixon in this ease.

On September 4, 1974, well in advance of the trial, Appellant Ehrliehman

subpoenaed Richard M. Nixon, who was then in good health, in order to establish to

the jury that he, Mr. Ehrliehman, was an unwilling victim of Watergate who had been

both deceived and misled by the President.2-! (Jt. App. 503). When reports of

Mr. Nixon’s health made it appear that he would be physically unable to testify at

the trial as then set, Appellant Ehrliehman moved the court for a reasonable

continuance to assure the presence of this indispensable witness. (R. 303). On

September ~.0, 1974, the trial judge issued an Order denying that Motion, (Jt. App.

425).

Thereafter, on September 27, 1974, Appellant Ehrlichman moved the court for

the entry of an order severing him from his co-defendants and continuing the trial

date. (Jt. App. 469). Mr. Ehrliehman stated as reasons therefor that he was the only

defendant who had subpoenaed Mr. Nixon; that the trial could, therefore, go forward

as to his co-defendants; and that, as Mr Nixonls heath improved, Mr. Ehrliehman

-2/The subpoena directed Mr. Nixon to appear on the 30th day of September, 1974,
but, by agreement of counsel, the appearance date was extended until such time as
AppeLlant Ehrlichman commenced the presentation of his ease. Although the United
States subsequently subpoenaed Richard M. Nixon as a witness in this cause, counsel
for the Government acknowledged that the Government would not seek to have its
subpoena enforced, apparently to avoid a delay in the trial which would have been
inevitable by reason of such a joint request. (R. 472/1).
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could obtain his highly exculpatory testimony at trial or, in the alternative, could

perpetuate his testimony by deposition, since it would be manifestly unfair and a

violation of due process to commence the trial in this cause, thereby requiring

Mr. Ehrliehman to make opening statements and to cross examine Government

witnesses, without first allowing him to perpetuate this vital and indispensable

witness. (R. 353/1-2). On October 1, 1974, the court denied the Motion. (R.359).

On October 3, 1974, Mr. Nixon moved the court to quash the subpoena, alleging

that his physical condition was such that compliance with the subpoena would have

been detrimental to his health and would have posed a serious risk to his life. (Jt.

App. 495). The court, indicating that a decision was premature, asked to be apprised

of the state of Mr. Nixon’s thrombophlebitis within two weeks. (R. 400/2964-2968).

The court stated:

THE COURT: All right. I would like to see what the
situation looks like without making any definite ruling
today one way or the other within say two weeks. You
understand? Get another report.

Now, in the meantime, I would like to make this sug-
gestion: I think it would be helpful not only to the jury
and all of the defendants and the Government if [Nixon]
progresses to the Court where it would not injure his
health, to make an appearance here to be examined in
open court and these problems that are existing here.

Mr. Ehrlichman has many questions, I suppose, he wants to
ask him, but we can decide that later. But it seems to me
within the next few weeks you can get together with Mr.
Ehrlichman’s counsel, Mr. Frates, and go over this.

I think the subpoena is too broad, frankly, and I don’t think
it complies with Rule 17, (e). I think you have to get
together and whittle it down, so to speak.You
understand?

MR. FRATES: We do, Your Honor.

THE COURT: We are not going to need Nixon within
the next few weeks. I can’t see this case winding up from
the Government’s standpoint within the next four or five
weeks unless they know more than I know about it. And
you could get him here within a reasonable time. (R.
400/2964-2966).
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Thus, from the time counsel for Appellant Ehrliehmsn made his opening statement in

the trial below, on October ]5, 1974, (11. 392), he was forced to try the ease on the

assumption that Mr. Nixon would be available as a witness.

On November 7, 1974, counsel for Mr. Nixon, pursuant to the eourtts request,

filed a second affidavit purporting to supply current medical data on the witnessts

physical condition. (R. 472/I-2).

The Court was advised by counsel for the Government on or around

November 11, 1974, that it would complete its ease-in-chief within two weeks.

Being so advised, the Court seheduled argument for 4:15 p.m., November 13, 1974, on

the remaining portion of the motion to quash. On that date, following the hearing on

the motion, the CouPt, then apparently concurring with Appellant~s need for the

Nixon testimony, appointed a panel of three physieians to examine Mr. Nixon and to

report to the Court on the physieai condition of the witness so that the Court could

determine: (I) whether Mr. Nixon was then able to travel to Washington and testify

as a witness in this cause; (2) if not, when, in their opinion, Mr. Nixon would have

been able to so appear and testify; (3) whether Mr. Nixon was able to appear and

testify at a site near his home; (4) if not, when, in their opinion, Mr. Nixon would

have been able to so appear and testify; (5) whether, if Mr. Nixon was not then able

to appear and testify in this ease either in Washington or a site near his home, he

was able to be deposed by the parties in this ease; (6) if Mr. Nixon was not physically

able at the time to give such a deposition when, in their opinion, he would have been

able to give such a deposition; (7) if Mr. Nixon was physically able to submit to a

deposition, the conditions under which such deposition should be taken in order to

avoid serious risk of injury to his health. (R. 472/3).

On November 29, 1974, the report of the medical panel was received by the

Court and filed in the record of this ease. It stated that it was their unanimous

opinion that Mr. Nixon could not appear and testify before February, 1975, and that
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he would not be well enough to give a deposition until at least January 6, 1975.

(Jt. App. 701); 385 F.Supp. 1190 (D.D.C. 1974).

On or about December 1, 1974, Appellant Ehrlichman 3-/moved the Court for

leave to depose Richard M. Nixon, commencing on January 6, 1975, at Mr. Nixon’s

residence in San Clemente, California. (Jt. App. 704). On December 5, 1974, the

Court denied this motion, thereby refusing to continue the trial until such

depositions could be taken; moreover, the Court refused to issue an order granting

leave to take such depositions on January 6, 1975.4/(Jt. App. 749).

By depriving Appellant Ehrlichman of this indispensable testimony, the trial

court fashioned a totally unique rule of law, inconsistent with any concept of due

process or fair play known in this Nation~ two hundred year history. In essence,

when the trial court refused to grant the continuance to permit Richard M. Nixon to

testify, Mr. Ehrlichman, in order to adduce that exculpatory testimony, was

compelled to take the stand in his own defense. The judicial compulsion to testify,

thus created, was and is in direct violation of the privilege against self-incrimina-

tion. Even then, the court created a fiction of enormous proportions, determining

that where an accused perjurer testifies in his own defense, his testimony must

be believed by the jury and corroboration with other evidence is totally unnecessary.

This strained and bizarre application of the law created a mockery of justice which

led to its inevitable conclusion: a guilty verdict. Without undue rhetoric, the

Constitution virtually cries out for a reversal of the conviction under such unfair and

unlawful circumstances.

3_/ Haldeman and Mitchell joined in this request even though they had not, unlike
Appellant Ehrlichman, issued pre-trial subpoenas on Mr. Nixon.

_4/In refusing to permit the depositions, the trial court apparently abandoned its
earlier belief as to the materiality of the Nixon testimony which it had ostensibly
recognized when it appointed the panel of physicians. The court took the new
position in recognition of the fact that continued adherence to said belief would
have required a continuance or a mistrial.
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The Record reflects that Mr. Nixon was a material and indispensable defense

witness in this cause. In Appellant Ehrlichman’s Motion for Continuance and

Severance (Jt. App. 469) and again in his Reply to Motion to Quash filed on Behalf of

Richard M. Nixon (Jr. App. 485), to which the aforementioned Motion for

Continuance was affixed as Exhibit "A", Mr. Ehrlichman stated the following facts

about which Mr. Nixon has sole and personal knowledge and about which Mr. Nixon

could have been expected to testify in the trial of this cause:

(1) The nature, content and extent of his knowledge of the facts of the

Watergate break-in and cover-up and which parts thereof were imparted by

him to Defendant Ehrlichman.

(2) His reason and motive for including Defendant Ehrlichman in the Helms-

Waiters meeting of June 23, 1972.

(3) Instructions to Defendant Ehrlichman regarding the Nixon Estate plan

given June 26, 1972, which required and were the purposes of meetings between

Defendant Ehrlichman and John Dean.

(4) Whether he discussed with Defendant Ehrlichman the John Mitchell

resignation from the Chairmanship of The Committee to Re-elect.

(5) His explanation to Defendant Ehrlichman of the reason for the June 23

Helms-Waiters meeting.

(6) His (untaped) instructions to Defendant Ehrlichman in July, 1972, con-

cerning (a) offers of clemency to those involved in the Watergnte burgtary, (b)

the scope of the FBI investigation of that crime.

(7) Untaped conversations in late July and in August, 1972 with Defendant

Ehrlichman alone in which Defendant Ehrlichman proposed and advocated a

full and complete disclosure of all known facts concerning Watergate both by

the President (or someone on his behalf) and by The Committee to Re-elect.

(8) Any decisions which he, Richard Nixon, made with respect to those

proposals.
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(9) Untaped conversations with Defendant Ehrliehman alone including

instructions for the execution of part of those proposals. "

(10) Specific information received in August, September, and December, 1972

from the Attorney General as a restflt of the Department of Justice

investigation of the Watergate bwgiary and his disposition of that information.

(11) An untaped conversation on September 20, 1972, in which Defendant

Ehrliehman was instructed to prepare certain substantive work and perform

substantive duties in November and December, 1972, and January, 1973, which

conversation will establish the factual accuracy of the defense contention that

during those months Defendant Ehrliehman was engaged full time in

governmental reorganization, personnel matters, budget problems and

preparation of the PresidentVs State of the Union Address.

(12) Unrecorded conversations with Defendant Ehrliehman in which instruc-

tions were given that all matters pertaining to the Special Investigations Unit

were impressed with the highest security classification and were not to be

revealed by any government employee or other person having knowledge of

them. This evidence is material to the allegation contained in Overt Act 45 of

Count 1 on the Indictment and constitutes an essential element of the defense.

(13) The absence of any conversation or other communication between

Richard Nixon and Defendant Ehrliehman in January, 1973, concerning

clemency for Howard Hunt or anyone else involved in the ~qatergate burglary.

(14) A conversation with Defendant Ehrliehman in 1972 in which Defendant

Ehrlichman advocated and recommended discontinuance of the prosecution of

Daniel Ellsberg, the President|s decision on that recommendation and the

disposition of that decision.

(15) An unrecorded conversation among Richard Nixon, Defendant Ehrliehman

and Mr. Haldeman, in which instructions were given which explain the fact,
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purpose and scope of the Dean-Moore-Haldeman-Ehrlichman meeting at

LaCosta in February, 1973 referred to in Overt Act 35 of Count I of the

Indictment.

(16) Unrecorded conversations on and after February 24, 1973, with Defendant

Ehrlichman and/or Mr. Haldeman concerning the results of the LaCosta

meetings including instructions concerning John Dean’s duties, and method of

reporting to the President and the duties of Defendant Ehrlichman relative to

Watergate and its aftermath.

(17) The absence of any conversation or other communication with Defendant

Ehrlichman from March 21 through March 30, 1973, concerning the content of

Richard Nixon’s conversations with John Dean other than those recorded on

tapes and provided to the Defendants by the Special Prosecutor.

(18) An unrecorded (or, at least, unproduced) conversation between

Richard Nixon and Defendant Ehrlichman on March 30, 1973 in which

instructions were given to take John Dean’s place as legal advisor and

investigator in relation to the Watergate burgiary and aftermath, the Senate

Select Committee hearings and related matters, the reports rendered to

Richard Nixon by Defendant Ehrlichman pursuant to these instructions in Mr.

Nixon’s then capacity as the chief law enforcement officer of the United

States and the tender of one or more of these reports to the Attorney General

of the United States.

(19) The portion of the content of an unrecorded meeting between

Richard Nixon and Richard Kleindienst, March 31, 1973, which was related to

Defendant Ehrliehman.

(20) Unrecorded instructions on April 5, 1973, to Defendant Ehrlichman to

meet with Judge Mathew Byrne in connection with the Administration of the

FBI.

(21) Confidential communications to the President in 1972 and 1973 concern-
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ing acts of administrators and other employees of the FBI in leaking or giving

results of the investigation of the Watergate matter to unauthorized persons,

including media reporters; instructions given to Defendant Ehrlichman to

convey to Patrick Gray and John Dean concerning this situation; all relating to

Overt Act 4 of Count I of the indictment and the disposition of the contents of

Howard HuntWs safe in June, 1972.

(22) Unrecorded conversations with defendant Ehrlichman in which instruc-

tions were given for negotiation with Senators Ervin and Baker for the creation

of agreed rules of procedure for the Senate Select Committee and Defendant

£hrlichmanls recommendations for full disclosure of all facts concerning the

Watergate matter.

(23) Unrecorded conversations with Defendant Ehrlichman in which questions

of privilege were discussed and Defendant Ehrlichman made recommendations

for all White House personnel (except the President) to appear and testify fully

before the Grand Jury without assertion of any privilege and without immunity

from prosecution.

(24) Facts relating to the authenticity, custody and genuineness of a report

rendered to him by Defendant Ehrlichman April 14, 1973, relating to the

Watergate burglary and aftermath!5]

[5] The background and nature of this Report (Ehrliehman Exhibits 22 and 23) is
discussed by Mr. Ehrlichman on direct examination (R. 548/9790 et se~l.). On
numerous occasions throughout cross-examination, the prosecution attempted to
characterize the Report as a superficial, whitewash report and another effort to
cover-up. For example:

MR. NEAL: Now, the report you were supposed to make
to the President, Mr. Ehrlichman, was not supposed to be
a full, true report, was it?

Your advice to the President on the facts was not
supposed to be full, true advice, was it?



(25) The circumstances of two telephone calls made by Defendant Ehrliehman

in his behalf and in his presence to Patrick Gray on April 15, 1973 from his

office, the tape of which has not been produced, including the portion heard by

Mr. Nixon and the res gestae reactive conversation (also apparent but

unrecorded, or at least unprodueed) concerning Mr. Gray’s admission that he

destroyed evidence turned over to him by Mr. Dean.

(26) An unrecorded telephone conversation between Richard 1~ixon and Henry

Petersen including instructions concerning the national security restrictions on

activities of the Special Investigation Unit, which call was made in Defendant

Ehrliehman’s presence and reaffirmed standing instructions to him; related to

Overt Act 45 of Count I of the Indietment.

(27) An unreeorded conversation April29, 1973 at Camp David with

Defendant Ehrliehman alone, in which Defendant Ehrliehmants attempts to

uncover the Watergate matter were aelmowledged, certain information known

to Defendant Ehrliehman was disclosed which is exculpatory in nature, and

permission was given for Defendant Ehrliehman to retain the possession of

certain Presidential papers for use in aiding the authorized investigations.

(28) Unrecorded (or unprodueed) conversations with Henry Peterson

recounting statements to Peterson and other prosecutors by John Dean, either

exculpatory or materially inconsistent.

Cont.

MR. EHRLICHMAN: As far as I was concerned it was. I
think as far as the President was concerned, as I look back
on it and as I listen to some of these tapes, it is my
present belief that he was hopeful that it would not be.

MR. NEAL: In other words, you are saying Mr. Nixon
didn’t want an accurate report .... (R.555/10317).

Mr. Nixon could have shown that this was not an attempt by Mr. Ehrliehman to
cover-up and, moreover, that Mr. Ehrliehman had no intent to obstruct justice.
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(29) Defendant Ehrlichman’s recommendations to him for disclosure and their

proximate relationship to Mr. Nixon’s assignment to John Dean of March 22, to

go to Camp David and prepare a report of his knowledge of the facts. *

(30) The purpose of Richard Nixon’s instructions to Defendant Ehrlichman to

solicit information from the attorney general March 27, 1973.

From the foregoing, it is readily apparent that Mr. Nixon possessed, and still

possesses, exclusive knowledge with respect to extensive facts which would have

been highly exculpatory as to Appellant Ehrlichman on the issues herein. The trial

court refused to recognize the vital importance of the Nixon testimony and insisted

instead that the "defendants themselves can testify" about such matters. (R. 533/5).

In failing to continue the trial until such time as Mr. Nixon could testify or be

deposed, the trial court abused its discretion and, as such, was in error.

Where evidence is unavailable, and where it appears that the missing evidence,

if produced, would probably affect the result of the ease, federal appellate courts

have held that a continuance is justified. Gilbert v. Lachapello, 75 U.S. App. D.C.

395, 127 F.2d 750 (1942); DeVargas v. Brownell, 251 F.2d 869 (5th Cir. 1958). Both

federal and state appellate courts have reversed trial court decisions where it

appeared that a party to the action would be unjustly deprived, absent the granting

of a continuance of the benefit of material testimony, solely within the knowledge

of a witness, where that witness was temporarily i11, and where such testimony, if

presented to the jury, might lead them to a different conclusion from that to which

they arrived; see, Harrah v. Morganthau, 67 U.S. App. D.C. 119, 89 F.2d 863 (D.C.

Cir. 1937).

In Dod v. Grimes, 123 A. 894 (R.I. 1924), for example, the defendant, before

trial had commenced, moved for a continuance on the ground that a material

witness, William H. Tripp, was iH and unable to attend court. In addition to the doc-

tor’s certificate which verified TrippVs illness, counsel for the defendants presented
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an affidavit setting forth various material facts to which Mr. Tripp would testify, if

present, and to nearly all of which he would be the sole witness. In remanding for a

new trial, the Supreme Court of Rhode Island stated:

In cases of this character, that is, claims against the
estates of deceased persons, it seems to us that every
reasonable latitude should be allowed in bringing before
the court and jury all the circumstances and facts which
would aid the latter in coming to a just and proper
conclusion. In the cases which we are now considering it
would seem to be [mrticularly unfortunate if the
defendant should be deprived of the benefit of material
testimony, solely within the knowledge of Tripp, and
which~ if l)resented to the jury~ might lead them to a
different conclusion from that to which they arrived.

See also,, Yelm v. Masters, 225 N. E. 2d 152 (C.A. HI. 1967); Schwarz v. Ulmer, 370

P.2d 889 (Colo. 1962).

In the instant ease, the members of the medical panel appointed by the Court

to appraise the state of Mr. NixonVs health reported as their unanimous opinion that

the former President could not appear and testify before February 1975, and that he

would not be well enough to give a deposition until at least January 6, 1975. As

discussed, supra, the trial court erred in failing to grant a continuance until

Mr. Nixon--a material witness whose knowledge with respect to a great number of

material facts was exclusive, and whose expected testimony, if presented, would

probably have affected the outcome of the case--could return to good health and

testify at trial.

In the .absenee of this material witness, the trial abused its discretion when it

additionally denied defendants! motions for leave to depose Richard M. Nixon,

pursuant to Rule 15 of the Federal Rules of Criminal Procedure and Title 18, United
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States Code See. 3503.6/Under the circumstances of the instant ease, the deposition

of Mr. Nixon was consistent with the Federal Rules of Criminal Procedure.

Under Rule 15, F.R.Cr.P., the moving party must establish (1) that the pros-

paetive witness may be unable to testify at trial, (2) that the testimony of the

witness is material, and (3) that it is necessary to take the deposition of the witness

in order to prevent a failure of justice.

In United States v. Rosenstein, 303 F.Supp. 210 (D.S.D.N.Y 1969), the Court

recognized that with respect to the first element, where a prospective witness was

unable to attend because of sickness or disability, a sufficient .showing has been

made to demonstrate unavailability. The Court stated:

James Ward, believed to be an employee of Continental
T~ade Establishment, in all probability has knowledge as
to who had ownership and control of said corporation,
which testimony would be relevant to a determination of
the issues at trial. In light of Mr. WardWs letter of
February 11, 1969, addressed to defense counsel, in which
he enclosed a medical certificate confirming an arterio-
sclerosis and chronic bronchitis condition, preventing any
travel to the United States, and in which he expressed

6_/ In denying the motions, the court reasoned that: complications in Mr. NixonWs

recovery could occur, thus further postponing the opportunity for taking his
deposition; the witness would have to be allowed some time to review, with his
attorney, his voluminous records so as to prepare to testify; it would be equally
improper to release the jury from sequestration and continue the ease on that basis;
and, furthermore, the court was not convinced that the requirements of Rule 15 had
been met. The Court stated:

To justify taking such a deposition in a criminal ease, the rule requires
not only a showing that the witness is unavailable to appear at trial but
also "that his testimony is material and that it is necessary to take his
deposition in order to prevent a failure of justice .... " The Notes of
the Advisory Committee on Rule 15 emphasize that the drafters of this
Rule "contemplated that in criminal eases depositions would be used
only in exceptional situations .... "Cf., Notes of the Advisory
Committee on Proposed Amendments to Rule 15. While no one would
deny that the present situation is unique in many respects, it
apparently is not the kind of exceptional situation for which the
extraordinary procedure of criminal-ease deposition was designed.
(R. 533/3-4; 385 F.Supp., at 1192).



regrets over his inability to be of more assistance,
together with defense counsel’s representation in an
affidavit that Mr. Ward had informed him that he would
be willing to submit to a deposition in England, it is the
opinion of this Court that the above-stated represen-
tations constitute a sufficient showing to satisfy the
requirements of Rule 15(a).

In the instant case, the trial court appointed a panel of three experts to

examine Richard M. Nixon to seek to determine whether or not he would be

unavailable to attend at the trial. As reflected by that panel’s report, Mr. Nixon was

unavailable to testify at trial and unable to submit to deposition until

January 6, 1975. As a result, the first element of the threefold test is met and the

deposition should have eommeneed on January 6, 1975.

The second test is that of materiality. Under the Rule, the burden of showing

materiality does not carry with it the requirement that the defendant show that the

expected testimony will surely acquit him. It merely requires him to make it

"appear"---sufficiently to warrant a favorable exercise of the courtls discretion--that

the anticipated testimony is material. United States v. Ha~edorn, 253 F. Supp. 969

(D.S.D.N.Y. 1966). In that case, the Government argued that the defendant could not

possibly claim that the prospective witnessls testimony "would tend to exonerate

him." To this argument the court responded as follows:

If this sort of ipse dixit by government counsel could
conclude the subject, it is difficult to see how a defendant
moving under Rule 15 could ever show adequately "the
materiality of the testimony which it is expected [the
deponent ]... will give .... " See United States v.
Whiting [308 F.2d 537, 541.] If we presume, contrary to
familiar principle, that a person having pertinent informa-
tion can only "tend to incriminate defendant rather than
exonerate him," it follows that a defendant can never
have a justification for invoking the Rule. But the Rule
imposes no requirement that the defendant show the
expected testimony will surely acquit him. It requires him
to make it "appear"--sufficiently to warrant a favorable
exercise of the courtls discretion-- that the anticipated
testimony "is material". It requires a reasoned basis for
expecting that the testimony may exonerate him.
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To be sure, eases have talked of a defendant’s burden to
show that the testimony "would tend to exonerate" him.
E.G., United Stat.es v. ~-i-~, supra, at 541; United
States v. Broker [246 F.2d 328, 329J. Read in context,
however, those words mean no more than the Rule says--
that there must be a "convincing showing that the
anticipated testimony.., would be material" to some
defense. United States v. Whiting, supra, 308 F.2d at 54L
Of course, the defendant’s claim, and showing, must be in
terms of his hoped for "exoneration". But the showing is
not defeated by even a highly plausible forecast that the
hope will be shattered in the event.

In the instant case, the test of materiaiity appears clearly met. The

knowledge of Mr. Nixon of the facts of this case is unique; in certain instances, his

knowledge is exclusive. The grand jury declared Richard M. Nixon an unindicted co-

conspirator in this case. A summary of those facts to which Mr. Nixon~s testimony is

not ordy material but indispensable is as follows:

Among the theories adduced by the Government in support of its contention

that Defendant Ehrlichman was guilty of conspiracy and obstruction of justice, the

Government has asserted that on June 23, 1972, Defendant Ehrlichman participated

in a scheme whereby the C.I.A. would be used in order to divert the F.B.I.

investigation of the Watergate affair. In support of that contention, the

Government adduced tape recordings of conversations between Richard M. Nixon,

President of the United States, and his Chief of Staff, H.R. Haldeman, on

June 23, 1972. Thereafter, the Government adduced evidence to the effect that a

meeting was held between Messrs. Haldeman and Ehrlichman, on behaif of the

White House, and C.I.A. Director Helms and Deputy Director Walters in an effort to

determine whether or not the C.I.A would be compromised in connection with the

F.B.I. investigation. As a result of this meeting, the C.I.A. was asked to contact the

F.B.I. in order to assure that certain matters were not investigated. The

Government contended that this was part of the conspiracy and part of a cover-up

which amounted to obstruction of justice. In this regard, Mr. Nixon’s testimony

would have been indispensable in establishing that the matters discussed between
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Mr. Nixon and Mr. Haldeman on June 25 were never told to Mr. Ehrlichman and that,

as a result, Mr. Ehrliehman had attended the June 23, 1972 meeting with the same

knowledge as Director Helms and Deputy Director WaRers. Such testimony would

have demonstrated that Mr. Ehrliehman’s attendance at the June 23, 1972 meeting

was not part of a conspiracy nor part of an effort to obstruct justice.

Mr. Nixon’s testimony was additionally indispensable for the purpose of

allowing the jury to determine the veracity of the testimony of the government’s

principal witness, John Dean. Moreover, Mr. Nixon~ testimony would have shown

that Ehrlichman always took the position that a full and complete disclosure be

made with respect to the facts of Watergate and other 1972 Presidential campaign

activities; that during the weekend of July 4, 1972, Mr. Ehrlichman and Mr. Nixon

had a private meeting which involved a discussion of clemency; that at said meeting,

Mr. Nixon told Mr. Ehrlichman that clemency was out of the question and should

never again be raised to the President; that while Mr. Ehrlichman continued to

adhere to that instruction, it became apparent from the evidence adduced during

this trial that Mr. Nixon departed from the same.

The Government further contended that Mr. Ehrliehman participated in a

meeting the results of which were the decision to divert the efforts of the Senate

Select Committee which was investigating the Presidential campaign of 1972.

Mr. Nixon’s testimony is essential to establish the purpose of that meeting--now

known as the La Costa meetings--was not part of a conspiracy to obstruct justice.

Mr. Nixon would also be expected to testify that, in early 1973, he determined

that Watergate was consuming too much time of his two senior advisors.

Thereafter, the President’s two senior advisors recommended, and Mr. Nixon

approved, that John Dean be assigned the task of coordinating all Watergate related

matters. As a result, Mr. Ehrlichman ceased to consider Watergate related matters.

Mr. Nixon could testify, however, that when John Dean failed to prepare certain re-
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ports on Watergate at Camp David, John Ehrliehman was instructed to continue the

investigation of Watergate matters. Mr. Ehrliehman’s report was given to the

President of the United States on April 14, 1973, pursuant to those instructions.

In short, Mr. Nixon would have been a material and indispensable witness since

he was able to testify, perhaps uniquely, as to the sequence of events involved in the

Watergate matter, as well as to the fact that Mr. Ehrliehman was not part of a

conspiracy and that Mr. Ehrliehman never entertained the corrupt intent as required

under the statutes under which he was charged.

The final element is to show that the granting of deposition is necessary to

prevent a failure of justice. See, 8 Moore~ Federal Practice, Paragraph 15.03(3).

The evidence in the instant ease demonstrated that Mr. Nixon was at the heart of

the activity which the Government sought to prove was a violation of the laws of the

United States. To prevent a failure of justice, Appellant Ehrliehman should have

been permitted to use the testimony of this key and central witness on the issues of

this cause in an effort to establish that he was not guilty of any violation of the laws

of the United States.

In eonelusion, the trial court erred in unjustly depriving Appellant Ehrliehman

of the material testimony of Richard M. Nixon, by failing to grant a continuance

until Mr. Nixon, who was temporarily ill, could either testify at trial or, if that

became impossible, be deposed. Since Mr. Nixon was privy to a great deal of

exclusive knowledge as to many of the material facts in this ease, it can further be

eoneluded that his testimony if presented might have led the jury to a different

conclusion from that to which they arrived.



POINT II

WHERE    THE    PREJUDICE    ENGENDERED    BY    THE
ADMISSION    INTO    EVIDENCE OF    PRIOR ACTS    OF
CRIMINAL MISCONDUCT FAR OUTWEIGHS ITS LEGI-
TIMATE PROBATIVE WORTH,IT IS ABUSE OF DIS-
CRETION FOR THE TRIAL COURT TO ALLOW ITS
ADMISSION, NOTWITHSTANDING A CAUTIONARY
INSTRUCTION TO THE JURY.

When the trial court permitted the Government to virtually re-try the ease of

United States v. Ehrliehman, Crim. Case No. 74-116, appeal pending (Appeal No. 74-

1882, D.C. Cir. 1975), the court abused its discretion as to the permissible amount of

evidence of past criminal misconduct which may be introduced before it becomes

highly prejudicial to the defendant.6a/ In the trial below, the Government sought to

demonstrate that Mr. Ehrlichman had authorized the warrantless entry into the

offices of Dr. Louis J. Fielding. In this regard, the Government’s two day

interrogation of Egil Krogh amounted to a re-trial of the "Plumber’s Case" in which

Mr. Ehrlichman was convicted of conspiring to violate Dr. Fielding~s civil rights by

reason of the warrant.less break-in of his office and concealment of the same.

The Government went to extreme lengths to establish that Mr. Ehrlichman’s

"motive" for covering up the Watergate incident was to enforce an even greater

cover-up which would include the events surrounding a previous break-in into the

6~a/The Government, in reliance upon Michelson v. United States, 335 U.S. 469 93
L.Ed. 469, 69 S.Ct. 213 (1948), forced Appellant Ehrlichman to abandon his character
witness testimony by threatening to ask these witnesses if they had heard that Mr.
Ehrlichman was charged with this crime. Although Micheison suggests that this
question would have been proper, under the facts of this case the question, for
reasons stated hereafter, was improper, prejudicial, inflammatory and error. Thus,
for the same reasons as hereafter stated, the deprivation of such character witness
testimony under the circumstances in this case is reversible error.
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offices of Daniel Ellsberg~ psychiatrist’s office.-7/The Government’s argument is, at

best, a tenuous one which required the jury to reach highly speculative inferential

and deductive conclusions. In essence, the Government was asking the jury to (1)

inferentially conclude that if the investigation of the planning and implementation

of the Watergate break-in was explored and divulged, it would lead to the

operations of ftunt and Liddy and others with respect to the Ellsberg affair and (2)

deductively conclude that because Mr. Ehrlichman was involved in both the Ellsberg

and Watergate incidents, his "motive" for covering up the latter would be to assure

the cover-up of the former. Given the tenuous ground on which the "motive"

argument stands, it is inconceivable that the Government should have been

permitted to adduce such extensive evidence on the question of Mr. Ehrlichman’s

authorization of the Ellsberg break-in. In the final analysis, the Court virtually

permitted the Government to re-try the case of United States v. Ehrlichman in an

effort to establish its highly tenuous and speculative "motive’~ argument.

Accordingly, whatever the limited probative value of this evidence may have been,

it was certainly outweighed by the undue prejudice which was caused thereby as well

as by the risk of confusing the issues and of misleading the jury. Where such is the

ease, it is error for the trial court to allow admission of such evidence.

In conspiracy eases under 18 U.S.C. 371, the probative value of the evidence

offered to show system, intent or motive must be "balanced against any inflamation

or prejudice that may result from the nature of the evidence offered." UnitedStates

v. Coehran, 499 F.2d 380 (Sth Cir. 1974), citing United States v. Goodwin, 470 F. 2d

7_/In its opening argument, for example, the Government stated:

Mr. Ehrlichman, we will show, also had a particular motive for trying to
insure that the Watergate defendants would not tell all they knew. This
was because Hunt and Liddy had been members of the so-called White
House Plumber’s Unit which was supervised by Mr. Ehrlichman and Hunt
and Liddy had participated along with two of the Miami defendants
arrested in the break-in into the offices of the psychiatrist of Doctor
Daniel Ellsberg. (R. 391/2381-2382).
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893, 899 (5th Cir. 1972), cert. den., 411 U.S. 969, 93 S.Ct. 2160, 36 L.Ed. 2d 691 (1973).

While evidence of prior crime may generally be introduced to show "motive",-8/there

comes a time in the course of a criminal trial where the legitimate probative value

of this evidence is outweighed by the risk that its admission will create substantial

danger of undue prejudice or of confusing the issues or of misleading the jury, and it

is error for the trial court to allow such admission of evidence. United States v.

Kasouris, 474 F.2d 689 (5th Cir. 1973); United States v. De Cicco, 435 F.2d 478 (9.nd

Cir. 1970); Federal Rules of Evidence, Rule 403. The balancing of "probative value"

and "prejudice" is the test which has been adopted by the United States Court of

Appeals for the District of Columbia Circuit. United States v. Bailey, 505 F.2d 417,

420, fn. 2 (1974).

In Kasouris, supra, defendants were indicted for conspiring to conceal material

facts in an effort to defraud the Immigration and Naturalization Service. They were

convicted for arranging a fraudulent marriage between Sandra and Kadri Serifovski

for the purpose of qualifying Kadri, an alien, for the status of permanent resident.

The court allowed the prosecutor to adduce evidence of similar criminal acts which

defendants had allegedly committed on the grounds that it was admissible under the

Similar Acts Doctrine in order to establish the requisite intent to defraud the United

States. On appeal, the court reversed the convictions stating that the connection

between the crime charged and the alleged similar acts was "tenuous at best [and

the] prejudicial effect of this testimony far outweighed any proper benefit to the

8-/Se.._~e, e.g., Federal Rules of Evidence, Rule 404:

CHARACTEREVIDENCE NOT ADMISSIBLE TO PROVE CONDUCT;
EXCEPTIONS;OTHER CRIMES

(b) Other crimes, wrongs, or acts. Evidence of other crimes,
wrongs, or acts is not admissible to prove the character of a person in
order to show that he acted in conformity therewith. This subdivision
does not exclude the evidence when offered for other purposes, such
as proof of motive, opportunity, intent, preparation, plan, knowledge,
identity, or absence of mistake or accident.
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prosecution." 474 F.2d, at 692-693.9/The Court concluded:

Not content with proving the substantive elements of the
offenses charged in the indictments, the prosecutor
decided to bolster his case by eliciting testimony with
regard to other acts of misconduct allegedly committed
by both appellants. The overly broad application of the
Similar Acts Doctrine employed in the trial court requires
that both convictions be reversed and remanded. 474
F.2d, at 692.

In United States v. De Cicco, supra, defendants were convicted of conspiring

to transport stolen goods valued at $5,000 or more in interstate commerce, knowing

the goods to have been stolen. At trial, the evidence of prior similar criminal acts,

theft and sale of stolen art objects, was admitted with a cautionary instruction by

the Court that it was to be considered only on the question of the defendantVs

specific intent. The Court of Appeals reversed the conviction on the ground that the

prejudice engendered by the admission of the similar acts far outweighed their

legitimate probative work so that it was an abuse of discretion to allow such

evidence even with a cautionary instruction.

Federal courts have looked to certain factors in determining whether the

probative value is outweighed by the prejudicial effect. The United States Court of

Appeals for the District of Columbia Circuit has recently stated that the danger of

prejudice, in the above-mentioned balancing test, is increased where the Govern-

-9/The Court noted that its holding is consistent with the Federal Rules of Evidence:

Rule 403.

EXCLUSION OF RELEVANT EVIDENCE ON GROUNDSOF PRE-
JUDICE, CONFUSION, OR WASTE OF TIME

Although relevant, evidence may be excluded if itsprobative
value is substantially outweighed by the danger of unfairprejudice,
confusion of the issues, or misleading the jury, or by considerations of
undue delay, waste of time, or needless presentation of cumulative
evidence.
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ment, as in the instant case, mentions the defendant’s prior offenses in its opening

statement. United States v. Bailey, 505 F.2d 417 (1974). The Court went on to

declare:

Such mention irretrievably puts before a jury the fact that
a defendant has been involved in prior criminal activity.
If later government efforts to introduce evidence of the
prior offenses prove unavailing, the jury is still left aware
of these offenses and, even with a cautionary instruction,
the chances of prejudice are still significant. On the
other hand, the government loses little by delaying its
mention of the previous offenses until at least the pre-
sentation of its ease-in-chief. 505 F.2d, at 420.

The Bailey Court took note of its prior opinion in United States v. Jones, 155 U.S.

App. D.C. 127, 476 F.2d 533, 537 (1973) with regard to the role of the prosecution:

The problem [of prejudice ] is sufficient...for us to note
that the prosecution would be wise to
preserve.., evidence [of other offenses] for rebuttal,.
after the defense ease has been sharpened and the judge
may therefore more accurately consider the degree of
relevancy and the potential for abuse. 505 F.2d, at 420.

Other factors relevant to this balancing include the Government’s need forthe

evidence. Bradley v. United States, 140 U.S. App. D.C. 7, 433 F. 2d 1113, 1119-1120

(1969); the magnitude of the contribution of the evidence toward proving the element

in question, I__d., at 1119; the similarity of the prior and present offenses; that is,

evidence of a prior offense will be admissible to show intent or guilty knowledge

only if the prior offense included the essential physical elements of the offense

charged. United States v. Simmons, 503 F.2d 831, 835 (5th Cir. 1974).

Evidence of a prior crime is always unduly prejudicial to a defendant. Its

potential for diverting the attention of the jury from the question of defendantWs

responsibility for the crime charged to the improper issue of his bad character is

tremendous. For that reason, evidence of prior crimes is admissible ~ it is

relevant to an issue of material fact in the case and, then, only if the probative

value of the evidence is not outweighed by the prejudice which the admission of such

evidence causes the defendant. In the instant case, the Government sought to

adduce an avalanche of evidence with respect to Mr. Ehrlichman|s involvement in
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the Ellsberg break-in. The result of this attempt was a highly tenuous and specu-

lative demonstration of Mr. Ehrlichman’s "motives" for concealment of the

Watergate affair. When balanced against the lengthy, inflamatory evidence of Mr.

Ehrlichman’s involvement in the Ellsberg matter, examples of which follow below,

the probative value of this prior criminal activity was outweighed by the prejudice

which it caused to Mr. Ehrlichman’s defense. In failing to greatly limit the admis-

sibility of such evidence, the trial court abused its discretion and a reversal is

required.

From the outset, the Government subjected John D. Ehrlichman to charges of

criminal conduct which directly involved matters for which he had already been

convicted in United States v. Ehrlichman, No. 74-116 (D.D.C. 1974), appeal pending,

No. 74-1882 (D.C. Cir. 1975). The Government sought to establish, in its opening

argument, that John D. Ehrlichman’s particular motive in covering up the Watergate

incident was to enforce an even greater cover-up which would include the events

surrounding a previous break-in into the offices of Daniel Elisberg’s psychiatrist. (R.

391/2381-2382).

When the Government first raised this argument, counsel for Mr. Ehrlichman

protested vehemently.

THE COURT: Excuse me a moment.Do you want to
approach the bench?

Yes, Your Honor.MR. FRATES:

(At the bench:)

MR. FRATES: Your Honor, I object to that. It is highly
improper and inflammatory argument and has absolutely
nothing to do with the case.

THECOURT: Is that set forth in the indictment?

MR. NEAL: Yes, Your Honor, it is.

THECOURT: Let me find a copy of the indictment.

MR. NEAL: Your Honor, we say the purpose of the
conspiracy was to conceal those involved in the planning
and implementation of the break-in as well as other
matters.
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Now, our contention and theory in this ease -- and we will
put on proof this was one of the reasons for covering up --
was that if the~, really got into thi~’ matter, if the
investigation of the planning and implen~entation of the
break-in was explored and ’divulged~ it would lead then to
the operat!ons of Hunt and Lidd~, and others with respect
to the Ellsberg affair.

R has always been and will continue to be, of course,
unless it is ruled improper by Your Honor, our contention
is that one of the motives by some of the conspirators was
the cover-up of the White House horrors. As a matter of
fact --

THE COURT: White House what?

MR. NEAL: Horrors.

As a matter of fact, one of the defendants in this case,
Mr. John Mitchell, testified before the Senate Select
Committee that the reason for some of his activities was
to prevent the disclosure of some of the other activities
going on at the White House. I am right about that.
(R. 391/2298-2299)(emphasis supplied.)

MR. FRATES: It is exactly the issue tried in the Ehr-
liehman ease and you are trying to retry Mr. Ehrliehman
for the same acts.

THE COURT: I think it is a lithe bit different here, it is
part of the conspiracy. (R. 391/2300).

THE COURT: If they donVt prove it 1 am sure the jury will
not pay any attention to it.

LetVs proceed. (R. 391/2301).

Thereafter, the Special Prosecutor proceeded, in essence, to re-try the

"Plumber’s Case". In an effort to meet its burden of proof in the instant case, the

Government adduced a large quantum of evidence which went to the very heart of

Mr. Ehrlichman~s conviction in the "Plumber’s Trial". The Government’s examination

of Egil Krogh, Jr. is a vivid example. The line of questioning began with

conversations between Krogh and Ehrlichman, in March 1973, with respect to what

was being done to keep Howard Hunt from "blowing the lid off~ or "revealing all" on
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the 1971 activities involving an entry into the office of Daniel E1]sberg’s psychiatrist.

From concealment, however, the GovernmentWs questions quickly turned to the

direct involvement of Mr. Ehrlichman in the authorization of the break-in.

MR. NEAL: Now, prior to this hreak-in of Dr. FAlsbergts
office, did you receive any instruction or approval from
Mr. Ehrlichman regarding his matter?

MR. KROGH: Yes.

MR. FRATES: Your Honor, I object to that. Regarding
what matter?

MR. NEAL: I will straighten that out, regarding --

THE COURT: Just a minute. Just rephrase your question.

MR. NEAL: Did you have any communication from
Mr. EhrHchman prior to the break-in at the EllsbergWs psy-
chiatrist’s office?

MR. KROGH: Yes, sir, a memorandum.

MR. NEAL: I show you what has been marked for identi-
fication as Governmentts Exhibit 137 and ask if you recog-
nize that?

MR. KROGH: Yes, I do.

MR. NEAL: What is it?

MR. KROGH:     This is a memorandum dated
August 1 l, 1971 from Mr. David Young and myself to
John D. Ehrlichman, lichman, subject, Pentagon Papers
Project Status Report as of August 11, 197L

MR. NEAL: Now, does that document bear a place for
approval or disapproval?

MR. FRATES: Excuse me, Your Honor, we have a
standing objection to this. I object to the testimony and
to the document itself.

THE COURT: Overruled. (R.504/7665-7667).
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The August 11, 1971 memorandum was received into evidence "over objection"

(R. 504/7667) as Government,s Exhibit Number137, and the Assistant Special

Prosecutor proceeded to read it in its entirety. (R. 504/7668-767~.). In United

States v. Ehrlichman, supra, the "Plumber’s Trial", this Memorandum, then

Government~ Exhibit 13, went to the very heart of the Government’s case and was

one of the principal instruments employed to bring about Mr. EhrlichmanWs

conviction for conspiring to violate the civil rights of Dr. Louis J. Fielding and the

concealment thereof, including the specific events in 1971 and in 1973 as to which

Mr. Krogh was interrogated. The Assistant Special Prosecutor resumed his

questioning:

MR. NEAL: Did you consider that Mr. Ehrlichman had
approved a covert operation to secure confidential records
of Mr. Elisberg in the psychiatrist’s office?

MR. KROGH: Yes, I thought that constituted approval.

MR. NEAL: And did you consider that Mr. Hunt and
Mr. Liddy and the Cubans were operating within that
approval?

MR. KROGH: Yes.

MR. NEAL: Was this what you had in mind when Mr. Hunt
said he would blow the lid off?

MR. KROGH: Yes, in that conversation on the telephone
of March 20, 1973, was referring back to the incident in
1971.

MR. NEAL: That was just discussed?

MR. KROGH: That was just discussed.
(R. 504/7672-7673).

That is correct.

At a bench conference immediately following this testimony, counsel for

Mr. Ehrlichman stated that his client couldnWt possibly "get a fair trial if that

August 11 letter is put in and this testimony is permitted to stand before the jury."

(R. 504/7738). Mr. Frates charged that this constituted a reconviction of

Ehrlichman on the Ellsberg matter. (R. 504/7738-7739). Similarly, counsel for
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Mr. Haldeman stated that he wanted it to go on the record that he was moving for

a mistrial upon the ground that any evidence of this Ellsberg break-in is preju-

dicial to aH the defendants. (R. 504/7740). The Government reiterated its con-

tention that such evidence was admissible, on the issue of "motive", against any

person who knew of the E~isberg break-in prior to or during the course of the

conspiracy charged in this case. (R. 504/7745). When coupled with their principal

argument that Mr. Ehrlichman’s criminal involvement in the Eltsberg matter would

logically "motivate" him to conceal his alleged involvement in the Watergate

affair, the Government’s reasons for adducing such extensive evidence on the

Ellsberg break-in amount to a tenuous and speculative proposition of enormous

proportions. In this manner, the inflamatory nature and prejudicial effect of the

evidence adduced in the "re-trial" of the FAlsberg break-in case outweighed the

extremely limited probative value of the evidence. By failing to greatly limit the

admissibility of such evidence, the trial court abused its discretion and a reversal

is required.
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POINT HI

THE TRIAL COURT ERRED WHEN IT DEPRIVED
APPELLANT EHRLICHMAN OF FULL AND COMPLETE
DISCOVERY PURSUANT TO F.R. Cr.P. 16, THE JENCKS
ACT, BRADY V. MARYLAND, AND THE BENEFIT OF
COUNSEL TO ASSIST IN THE REVIEW OF HIS WHITE
HOUSE PAPERS.

Appellant Ehrlichman was deprived of his right to full and complete discovery

pursuant to Rule 16, F.R.Cr.P., 18 U.S.C., Sec. 3500, and Brady v. Maryland, 373 U.S.

83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963). Furthermore, Ehrlichman was deprived of his

right to subpoena his papers which were seized by the FBI at the time he resigned

from the White House. These papers were the subject of evidence properly before

the trial court and would have been highly exculpatory to Appellant Ehrlichman.

On May 1, 1974, Ehrlichman filed a Motion for Production prusuant to Rule 16,

F.R.Cr.P., and for production of all evidence favorable to him. (R.75). In that

motion, Ehrlichman sought production of specific categories of evidence, including

evidence which was in the possession, custody and control of the Government and

the Office of the President.

On May 3, 1974, the Government sought to compel the production of tapes then

in the custody and control of the President. The subject tapes fell within the ambit

of a Government subpoena duces tecum issued on April 18, 1974. (R. 96). Appellant

Ehrlichman, equally desirous of obtaining the tapes, filed a Memorandum of Law to

resist the claim of executive privilege asserted by President Nixon with respect to

those tapes (R. 100). On May 20, 1974, the trial court ruled in favor of the

Government on the issue of the production of tapes under a subpoena duces tecum,

but deferred consideration of Ehrlichman’s request for production. (R. 114). The

subpoena issued was ultimately resolved in favor of production. United States v.

Nixon, 418 U.S. 683, 94 S.Ct. 3090, ~L.Ed. 2d (1974). Appellant

Ehrlichman strenuously asserted this position in his briefs to the Supreme Court on

that matter.
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On June 12, 1974, the trial court heard argument on Appellant Ehrliehman~

Motion for Discovery. On July 9, 1974, the Special Prosecutor advised the court, by

letter, that a ruling on the discovery question was not required (R. 181) because that

office was producing that which it had available. Appellant Ehrliehman vigorously

objected, arguing that production fell short of the requirements of F.R.Cr.P. 16,

Brady v. Maryland, and the Jeneks Act, as discussed below. In fact, only two days

later, Associate Special Prosecutor Neal notified the several Defendants that the

Government could not comply with the Jeneks Act since Congressman

F. Edward Hebert, Chairman of the House Armed Services Committee, refused to

make the executive session testimony available. (Jt. App. 351).

On August 9, 1974, Mr. Ehrliehman made a motion for a continuance and a

severance (Jt. App. 375) in light of the Governmentts refusal to produce documents

under F.R.Cr.P. 16(b) and the failure of co-defendants to agree to reciprocal

discovery. Moreover, Mr. Ehrlichman was requesting the additional time in light of

the volume of material, including tapes recently produced by the President as well

as his own papers which were located at the White House and which were not

produced, which had to be read and assimilated prior to trial. On August 19, 1974,

this Motion was heard, argued and denied. (Jt. App. 391). The trial would

commence as scheduled at 9:30 a.m. on Monday, September 9, 1974.

Still no ruling as to discovery was made by the court. Consequentty, on

August 29, 1974 Appellant Ehrlichman caused to be issued subpoenas directed to the

office of the President to produce the needed materials. On September 18, 1974,

without having ruled on Appellantls discovery request, the court heard and granted

the GovernmentWs Motion to Quash the aforementioned subpoenas. (R. 304 A). As a

result, Mr. Ehrlichman sought to continue the trial, on September 20, 1974, until such

time as his rights under F.R.Cr.P. 16 and ~ were honored. (R. 303). The

Government resisted successfully (R. 306), but no ruling on Appellantls discovery

rights was forthcoming. (R. 307).
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The trial court refused to rule on discovery until September 25, 1974, six days

prior to the trial, at which time the court denied Mr. Ehrlichmanls Motion for

Discovery to the extent that it exceeded the discovery proffered or promised

vohmtarily by the Special Prosecutor. As a result, Appellant was precluded from

any meaningful discovery of his personal files which were seized by the Government

at the time of his resignation and which were, throughout, in the custody and control

of the White House.

Moreover, the thai court erred when it refused to allow Ehrlichman to have

the benefit of counsel to assist him in the review of his papers which were in the

possession of the White House. Such a refusal amounted to a violation of the Sixth

Amendment, which provides in pertinent part, that "In all criminal prosecutions, the

accused shall.., have the Assistance of Counsel for his defense." The right to

counsel is a vital ingredient in the scheme of due process, see United States ex tel.

Carey v. Run(fie, 409 F.2d 1210 (3rd Cir. 1969), and is a right which requires strict

protection by the courts. McKinne~, v. United States, 93 U.S. App. D.C. 222, 208

F.2d 844 (1953). Beginning with PoweH v. Alabama, 287 U.S. 45, 53 S. Ct. 55, 77

L.Ed. 158 (1932), the Supreme Court has noted that " [ D ] uring perhaps the most

critical period of the proceedings.., that is to say, from the time of the

arraignment until the beginning of their trial, when consultation, thorough - going

investigation and preparation Iare ] vitally important, the defendants ~. are]as much

entitled to such aid [ of counsel ] during that period as at the trial itself." 287 U.S.

at 57, 53 S.Ct., at 59, 77 L.Ed.2d 158. This basic constitutional principle has been

broadly reaffirmed by the Supreme Court. Hamilton v. Alabama, 368 U.S. 52, 82

S.Ct. 157, 7 L.Ed. 2d 114 (1961); White v. Maryland, 373 U.S. 59, 83 S.Ct. 1050, 10 L.Ed.

2d 193 (1962), see also, Harrison v. United States, 128 U.S. App. D.C. 245, 387 F.2d

203 fl967).
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Mr. Ehrliehman was entitled to an Order requiring all branches of Government

to produce all evidence within their possession, custody or control, which is

favorable to the accused. Defendant respectfully submits that such an Order was

clearly required under Brad~, v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, l0 L.Ed. 2d 215

(1963). In Brady, the Supreme Court held that the Government was under a duty,

under the due process clause, to produce all evidence favorable to the accused. The

Court made clear that disclosure was required to assure that the accused received a

fair trial as guaranteed by the due process clause. See, Moore v. ILlinois, 408 U.S.

786, 92 S.Ct. 2563, 33 L.Ed.2d 706, (1972); Giglio v. United States, 405 U.S. 150, 92

S.Ct. 763, 31 L,Ed.2d 104 (1972).

This Court has ruled that Brady material is defined broadly. In United States v.

Bryant, 142 U.S. App. D.C. 132, 439 F.2d 642 (1971), this Court merged the question of

what evidence is favorable to the accused and what evidence is material, and held:

"The standard of constitutional coverage thus is turned
upon the extent to which the evidence is ’favorable’ to the
accused. Although the Supreme Court has not yet
attempted to define this standard with precision, it is the
law in this Circuit that the due process requirement
applies to all evidence which ’might have led the jury to
entertain a reasonable doubt about [ defendant’s ] guilt,’
and that this test is to be applied generously to the
accused when there is ’substantial room for doubt’ as to
what effect disclosure might have had." 439 F.2d at 647-
648.

In Levin v. Clark, 133 U.S. App. D.C. 6, 408 F.2d 1209, 1212 (1967), the Court

had occasion to consider the standard under Brady. Speaking to the question of

materiality, the Court held:

" ’When there is substantial room for doubt, the
prosecution is not to decide for the Court what is
admissible or for the defense what is useful.’ Without
excluding any of these relevant considerations, in the
present ease we focused upon the ultimate possibility of
harm to the defendant - the possibility of erroneous
conviction - and we stated the standard in terms of
whether the evidence ’might have led the jury to entertain
a reasonable doubt about [ defendant’s] guilt.’
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"This standard requires speculation because there is no
sure way to know how the jury would have viewed any
particular piece of evidence. Nor is it possible to know
whether revelation of the evidence would have changed
the configuration of the trial - where the defense coun-
selWs preparation would have been different had he known
about the evidence, whether new defenses would have
been added, whether the emphasis of the old defenses
would have shifted. Because the standard requires this
kind of speculation we cannot apply it harshly or
dogmatically."

The Court’s holding in Levine v. Clark, supra, indicates that a defendant is to

be given every benefit in determining what is or is not material and favorable to the

accused. In making such a determination, the prosecution cannot make strategic

decisions as to what may or may not be belpful to the accused. Simply stated, if the

testimony may have any beneficial effect to the accused, production should be

required under Brady.

Broadly stated, Brady includes all forms of information within the possession,

custody or control of the Government which is in any way arguably favorable to the

accused in the preparation for or presentation of his case.

The Government will contend that the ~ decision only applies to that

information which is in the possession, custody or control of the Special Prosecutor’s

Office and does not go beyond the same. However, such a contention is inconsistent

with Brady. The point was specifically raised and rejected in United States v.

Deutseh, 475 F.2d 55 (Sth Cir. 1973). In that ease, the Court held that Brad~, and

disclosure thereunder, extends to any branch of the Government closely connected

with the case.
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The Durpose of this board rule was recognized by this Court in United States v.

Bryant, suL)ra. In Bryant, this Court recognized that Brad~ material will be

exclusively in the hands of the Government as a result of the imbalance of

investigative resources.10/ It is significant to note that theBryant Court

acknowledged the fact that the duty to disclose under Brady not only applied to the

prosecution, but also to evidenee in the possession of investigative officials. Thus

any agent or agency of the Government which had investigated the facts which are

the subject matter of this ease or which is in the possession of Brad~ type material

must produce that material. This includes not only the prosecutor’s office, but also

each agency of the executive branch which may have reviewed this ease and any

committee of the legislative branch which may have had occasion to consider the

facts in controversy.

The Brady standard presents an absolute duty to the prosecution in this ease to

produce all evidence favorable to the accused in the possession of the Government

and each branch thereof. This burden cannot be alleviated by the argument that the

discovery requested by the defendant should be denied since the defendant has the

information which he seeks. In Smith v. United States, 16 F.R.D. 372 (W.D. Missouri

1945), a ease cited with approval by the Advisory Committee in connection with the

l--0/The ease at bar represented a rare instance of a striking disparity between the
resources at the disposal of the Government and those at the disposal of the
individual defendants. The Government was able to generate long and detailed
testimony, to invoke unprecedented court remedies and procedures to obtain tapes
and documents, to launch an investigation of that testimony and to prosecute the
cause using a huge staff and budget. Moreover, the F.B.I. investigation, the Senate
executive session hearings, Senate staff interviews and Investigator interviews
conducted by the Senate Select Committee on Presidential Campaign Activities
during the last year, as well as the computerization of cross-references to every
witness and every document, when viewed together, have placed in the hands of the
Government such a massive amount of detail and investigative material that the
proseeution’s knowledge vis-a-vis that of the defense, reveals a dramatic, if not
patent, disproportion.
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amendment to Rule 16(b), Federal Rules of Criminal Procedure, Judge (later Justice)

Whittaker, stated:

"This argument could be valid only if the defendant be
presumed to be guilty.., being presumed to be innocent,
it must be assumed ~that he is ignorant of the facts on
which the pleader files his charges."

Consequently, the Government is under an absolute Constitutional duty to

produce all ~ material and the Court below erred when it failed to order the

same,

The trial court below did not require the Government to submit those papers

which were in the possession of the President for an in camera inspection. Instead,

the court accepted, over the vigorous objections of EhrHehman, the untested alle-

gation that the Government had already made all of "the information" available to

the defense. The trial court committed reversible, error when it failed to require the

Government, including the President, to allow Ehrliehman’s attorneys to have access

to his Presidential papers. Moreover, the Court erred in failing to examine the

papers in question to determine for itself whether or not there was exculpatory

evidence within such papers.

A similar result must be reached with respect to Rule 16(b) of the Federal

Rules of Criminal Procedure which requires production of all books and papers which

are material to the defense. Under the Rule, the Government, not merely one of its

branches, is required to produce all books or other matters which are in the

possession, custody or control of the Government when there is a showing of

materiality to the preparation of the defense and when the request is ressonable.

United States v. Tanner, 279 F. Supp. 457 (N.D.IIL, 1967). The Ehrlichman White

House papers were directly within the Rule.

It is no longer possible for the Government to assert that a Court cannot

compel compliance of a co-equal branch of Government. That issue was resolved by



the Supreme Court in United States v. Nixon, 418 U.S. 683, 94 S.Ct. 3090,__

L.Ed.2d (1974). In that ease the Supreme Court required the Executive Branch

to ~omply with a subpoena du~es teeurn by a ~o-equal branch of Government.

Where there is non-production as the result of a ~o-equal branch of govern-

ment~ refusal to ~omply, the Court has full power to exercise a ~omplete range of

sanctions including, if necessary, dismissal to assure that the defendant re~eives a

fair trial. See, United States v. Coplon, 185 F.2d 629 (2nd Cir. 1950) cert. den., 342

U.S. 920 (1952); United States v. Andols~hek, 142 F.2d 503 (2nd Cir. 1944).

With this point in mind, it is important to review the guidelines established by

the Supreme Court of the United States in United States v. Nixon, supra, for

evaluating a subpoena duoes tenure. Relying upon its earlier de~ision in Bowman

Dairy Co. v. United States, 341 U.S. 214, 71 S.Ct. 675, 95 L.Ed. 879 (1950), and the

formula established by Judl~e Weinfeld in United States v. Iozia, 13 F.R.D. 335, 338

(S.D.N.Y. 1952), the Court indioated that in order to require production prior to trial

by a subpoena, the movant must show (1) that the documents are evidentlary and

relevant (2) that they are not otherwise procurable reasonably in advance of trial by

the exercise of due diligence (3) that the party ~annot properly prepare for trial

without such production and inspection in advance of trial and the failure to obtain

such inspection may tend to unreasonably delay the trial (4) that the application is

made in good faith and is not intended as a general fishing expedition. 94 S.Ct., at

3102-3. In the instant ~ase, Ehrliehman made such a showing.

From the foregoing, it is apparent that the trial court erred when it deprived

defendant Ehrli~hman of full and ~omplete discovery pursuant to F.R.Cr.P. 16, Brady

v. Maryland, the Jeneks A~t, and the benefit of ~ounsel to assist in the review of his

White House papers.



POINT IV

THE        TRIAL       COURT       DEPRIVED        APPELLANT
EHRLICHMAN OF HIS FEDERAL CONSTITUTIONAL
RIGHT TO A FAIR AND IMPARTIAL JURY TRIAL WHEN
IT FAILED TO DISMISS, CONTINUE, CHANGE THE
VENUE OF THE TRIAL, OR CONDUCT THAT VOIR DIRE
EXAMINATION      NECESSARY      TO       FERRET       OUT
PREJUDICED           JURORS,           IN           LIGHT           OF
UNPRECEDENTED, PREJUDICIAL PRETRIAL
PUBLICITY.

In an effort to avoid repetition and to permitthorough treatment of the many

complex issues involved herein, the several appellants in this case have apportioned

some of the major issues among themselves for the purpose of briefing. The

principal responsibility for the briefing of this issue was delegated to Appellant

Mitchell. In addition to the treatment of the subject matter in that Brief, which is

adopted by reference, Appellant Ehrliehman hereby makes the following arguments:

John D. Ehrliehman was deprived of his federal constitutional right to a fair

and impartial jury trial as guaranteed by the Fifth and Sixth Amendments. When the

jury selection process commenced in the Court below, the veniremen had already

been subjected to an avalanche of adverse pretrial publicity. The publicity detailed

the factual allegations made against Mr. Ehrliehman. The veniremen had witnessed

a preliminary trial of the issues of this ease, as we11 as charges of other criminal

misconduct, during televised hearings before the Senate Select Committee on

Presidential Campaign Activities and during the "Plumberts Trial", United States v.

Ehrliehman, trim. ease no. 74-116 (D.D.C. 1974), appeal pending, Appeal No. 74-1882

(D.C.Cir. 1975). In the face of an atmosphere contaminated by unprecedented

adverse pretrial publicity, the trial court refused to dismiss, continue, or change the

venue of the trial, reasoning that any prejudiced jurors would be ferretted out during

voir dire examination. Such, however, was not the result.

For Appellant Ehrlichman, the impact of the prejudicial pretrial publicity was

particularly devastating. The end of the "Plumber’s Trial" provided no relief. On
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the contrary, events which followed the court’s denial, in the instant ease, of

AppellantTs Motion for Dismissal, Continuance and/or Change of Venue, intensified

the already unprecedented, massive publicity. It began with the issuance of a

subpoena upon Richard M. Nixon, then President of the United States, by the

Watergate Special Prosecutor, which culminated in the celebrated Supreme Court

decision in United States v. Nixon, 418 U.S. 683, 94 S.Ct. 3090,

__L.Ed.2d____(1974). Immediately following that decision, the Committee on the

Judiciary of the House of Representatives, Ninety-third Congress, Second Session, in

considering the impeachment of Richard Nixon, began debate on the very facts

which were the subject of the instant case. Throughout the highly televised debate,

a number of Congressmen stated specifically that they considered Mr. Ehrlichman

and his co-defendants were guilty of the crimes charged and, by inference, that the

President, by reason of the guilt of his closest aides, was equally guilty.11/

In his renewed Motion for Continuance and/or Change of Venue and

Memorandum in Support Thereof (Jt. App. 378), Appellant Ehrlichman presented the

following additional facts in support of his position that commencement of the trial

on September 9, 1974, would cause a trial in the press to be substituted for the fair

and impartial jury trial which the Constitution of the United States guarantees to

him.

ll/For example, Rep. Lawrence J. Hogan (R. Md.), referring to Appellant Ehrliehman
indicated that the basis for his Judiciary Committee vote was, in part, because the
President had praised and rewarded those whom he knew had committed perjury.
Washington Post, July 24, 1974. In making such a statement, Rep. Hogan had
effectively adjudicated Mr. Ehrliehman guilty of the ebarges before the court below.
On Friday, July 26, 1974, the Post reported that Rep. Charles E. Wiggins (R. Cal.)
had stated during debate that Mr. Ehrliehman was guilty of misdeeds in attempting
to obtain bail from the CIA for the Watergate burglars as well as of other
misconduct for which he was tried below.
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On August 5, 1974, then President Nixon released three transcripts of the tape

reeordin~ of his June ~-3, 1973 conversations with former White House Chief of Staff

H.R. Haldeman, a defendant with Appellant Ehrliehman. In his accompanying

statement, Mr. Nixon indicated that his past public statements with respect to his

involvement, or lack thereof, in this ease were based on a misstatement of fact then

known to be incorrect. The President acknowledged both his awareness of these

tapes and the fact that he failed to disclose either the tapes or theh" contents to the

House Judiciary Committee or his counsel. In short, President Richard M. Nixon

indicated to the Ameriean people and, of particular importance, to the potential

jurors in this ease, that he had not only lied but that he was equally as culpable of

covering up as those of his aides who were ehar~ed with the crime. The resulting

sense of public indignation has perhaps dimmed over the past year. At the time,

however, the sense of indignation was widespread and, in a great sense, uniform.

Such was reflected in the headlines whieh appeared on the front page of the

Washington Post of Au~Jst 6, 1974:

PRESIDENT ADMITS WITHHOLDING DATE; TAPES
SHOW HE APPROVED COVER-UP.

GOP LEADERS: SOME VOTING IMPEACHMENT

NIXON WEIGHED RESIGNATION, BUT REJECTED IT

In the articles which followed, the Press reported "a fresh torrent of demands for

impeachment or resignation." Washington Post, August 6, 1974, p. A-1. The Post on

August 8, 1974, at p. A-10, reported that these tapes contradicted H. R. Haldeman~s

testimony before the Senate Select Committee on Presidential Campaign Activities

and that the "bottom [ had fallen ] out of the save Nixon effort." Other articles

condemning Nixon reflected directly as well upon the culpability of the defendants

in the instant case:
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" [ The President ] . . has, through negligence and
maladministration, failed ~o prevent his close subordinates
and agents from committing acts of grave misconduct,
obstruction and impairment of justice, abuse and undue
concentration of power, and contravention of the laws
governing agencies of the executive branch." Washington
Post, August 3, 1974, A-I, A-10.

In the final analysis, President Nixonts admission and the news media interpretation

of them imputed guilt to each and every defendant in the court below without

affording any of them the opportunity to present a defense in his behalf.

On August 7, 1974, the Washington Post reported that House Speaker

Carl Albert, Minority Leader John Rhodes and other leaders had voted to curtail

debate in the House and that there was unanimity of opinion that the President, an

"unindicted co-conspirator", was guilty of obstruction of justice. The Post on

August 7, 1974, reported:

"There was a chorus of requests that the President
resign and spare the Congress and the country the ordeal
of impeachment."

"The President stood virtually alone. By yesterday
afternoon over 10 Republicans on the House Judiciary
Committee who had voted against impeachment had
turned around and announced that they would vote in
favor of at least obstruction of justice. On this Article
the Committee stands 38 to 0."

So great was the general response to this publicity, that the citizens of the

District beginning on August 6, 1974, were maintaining a vigil, three to four persons

deep, outside the White House. The Post reported the event as a "death watch".

The House Judiciary Committee ultimately recommended Articles of Impeachment,

but on August 8, 1974, in an event of singular historic significance in this Nation~

two hundred year history, Richard M. Nixon resigned from the Office of President.

The apex of prejudicial pretrial publicity had been reached and continued until the

trial commenced. With the fall of Richard Nixon, the weight of his apparent guilt
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fell squarely upon the shoulders of his closest aides, the very defendants in the

instant ease. At that point, "All the King’s horses and all the KingVs men" could not

have put an unbiased jury together again.

On Sunday, September 8, 1974, President Gerald R. Ford granted to former

President Richard M. Nixon a full, unconditional pardon. In granting the pardon,

President Ford released a public statement which amounted to an adjudication of

guilt as to defendant Ehrlichman. President Ford stated:

"As a result of certain action or missions occurring
before his resignation from the office of President,
Richard M. Nixon has become liable to possible indictment
and trial for offenses against ~the United States. Whether
or not he shall be so prosecuted depends on findings of the
appropriate grand jury and on the discretion of the
authorized prosecutor. Should an indictment ensue, the
accused shah then be entitled to a fair trial by an
impartial jury, as guaranteed to every individual by the
Constitution."

"It is believed that a trial of Richard Nixon, if it
became necessary, could not’ fairl~, be~in until a ~esr or
more has ela[~sed. In the meantime, the tranquility to
which this nation has been restored by the events of
recent weeks could be irreparably lost by the prospects of
bringing to trial a former President of the United States.
The prospects of such trial will cause prolonged and
divisive debate over the propriety of exposing to further
punishment and degradation a man who had already paid
the unprecedented penalty of relinquishing the highest
elective office in the United States."

In this manner, the President of the United States also acknowledged something

which the trial court below refused to acknowledge; i.e., that neither the President

nor his closest aides, with whom he allegedly conspired to commit offenses against

the United States, could obtain a fair and impartial jury trial in the District of

Columbia. That statement, in clear recognition of the public sentiment at that

time, should give tremendous weight to the Appellant Ehrliehman’s contention that

the unprecedented adverse publicity precluded any high ranking member of the Nixon
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Administration from receiving a fair and impartial jury trial in the District.12/

In his acceptance of the pardon, Mr. Nixon, by inference, acknowledged that he

participated in the acts which were the subject matter of the trial below. Mr. Nixon

stated:

"Looking hack on what is still, in my mind a complex
and confusing maze of events, decisions, pressures and
personalities, one thing I can see clearly now is that I was
wrong in not acting more decisively and more forthrightly
in dealing with Watergate, particularly when it reached
the state of judicial proceedings and grew from a political
scandal into a national tragedy.

"No words can describe the depths of my regret and
pain at the anguish my mistakes over Watergate have
caused the nation and the presidency -- a nation I so
deeply love and an institution I so greatly respect.

"I know many fair-minded people believe that my
motivations and actions in the Watergate affair were
intentionally self-serving and illegal. I now understand
how my own mistakes and misjudgments have contributed
to that belief and seemed to support it. This burden is
the heaviest one of all to bear."

12_./In a letter to Philip W. Buehen, Counsel for the President, the Watergate Special
Prosecutor also recognized that any trial of Richard Nixon would have to be delayed
for up to a year until the unprecedented prejudicial publicity would subside. The
Special Prosecutor advised:

"The factual situation regarding a trial of
Richard M. Nixon within the Constitutional bounds is
unprecedented. It is especially unique in view of the
recent House Judiciary Committee inquiry on impeach-
ment, resulting in a unanimous adverse finding to
Richard M. Nixon on the article involving obstruction of
justice.

"The massive publicity given the hearings and the
findings that ensued, the reversal of judgment of Members
of the Republican Party following the release of the
June 23 tape recording, and their statements carried
nationwide and, finally the resignation of
Richard M. Nixon require a delay before selection of a
jury is begun of a period from nine months to a year, and
perhaps even longer."

These statements, like those of President Ford above, are likewise applicable to the
defendants in this ease who, for a number of years, had served as President Nixon~s
closest aides.
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While refusing to either accept or deny any guilt, the inference of criminal cul-

pability was certainly created. As a result, the degree of speculation in terms of the

President’s own involvement, and that of those who had surrounded him, increased to

an already unprecedented degree. As such, the widely-held conclusions of criminal

culpability were thrust upon Appellant Ehrlichman and his co-defendants. The

"double standard" was cast. The Washington Post of the following day reflected the

situation with reports of the following comments:

Philip W. Buchen, Counsel to the President, when asked whether Mr. Nixon’s

acceptance of a pardon implied an admission of guilt, replied: "You can so read it."

Senate Majority Whip Robert Byrd (D., W. Va.) stated: " [Ford’s action I sets a

double standard, one standard for the former President of the United States and

another for everybody else." Senator George McGovern commented: ’tit has seemed

to me that the central lesson of Watergate should be that no one stands above the

rule of law. It is difficult to understand granting immunity to Mr. Nixon while

committing his subordinates to prison." Jerald F. ter Horst, President Ford’s press

secretary, resigned in protest to the granting of the pardon with the following

statement: "The President acted in good conscience and I also found it necessary to

resign in good conscience. It was simply after a great deal of soul searching that I

decided I couldn’t in good conscience support the President’s decision on former

President Nixon, even though I knew he took that action in good conscience. Mercy,

like justice, must also be even-handed. I knew my credibility (as White House

spokesman) would be difficult to sustain.., in the absence of a like decision to grant

mercy to persons of lesser stations in life." The outpouring of such statements,

which created a reasonable impression on the minds of potential jurors as to

Defendant EhrlichmanWs guilt in this case, made a fair trial, at that time and in that

city, virtually impossible.
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On the day following the pardon, the Washington Post set forth in its lead

editorial, entitled "The Presidential Pardon", the view that the Ford pardon was

improper, premature and rendered at tremendous cost. The editorial stated:

"One way and another Mr. Nixon managed to use the
powers of his office to abort and/or subvert every solemn
and orderly process undertaken in the past two years to
make a full public accounting of the Watergate misdeeds.
If you believe that those misdeeds were somehow the
private personal business of Mr. Nixon and his aides and
that they had no effect more important than the suffering
their disclosure might have caused him, then Mr. Ford’s
summary grant of a preemptive pardon might make sense.
But for those of us who believe that the consequences of
Watergate were pubic consequences having to do with an
office and a system of government which were not
Mr. Nixon~s personal property, then this newest use of the
powers of the presidency to curtail inquiry and to relieve
Mr. Nixon of responsibility for this action will strike you
as nothing less than a continuation of a cover-up."

On September II, 1974, only nineteen days before the jury selection was to

begin in the instant case, the front page of the Washington Post carried the fol-

lowing headline:

FORD WEIGHING WATERGATE PARDONS FOR ALL

The article which followed provided:

"A White House spokesman said yesterday that
President Ford is weighing the matter of pardons for all
Watergate defendants, setting off the second controversy
in three days on the pardon issue.

Following the Presidentts Sunday announcement that
he had granted a complete pardon to former President
Nixon, acting White House press secretary John W. Hushen
said yesterday that Mr. Ford now has ~nder study~ the
issue of pardons for those accused or convicted of
Watergate crimes.

However, the spokesman said the President has
reached no conclusion on the subject. He warned re-
porters against predicting the Presidentls course of action
in a matter that has embroiled the new administration in
~the long national nightmare* that Mr. Ford had said was at
an end."
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The response to this announcement was immediate, dramatic and adverse. The

Washington Post, on September 12, 1974, quoted sources close to Leon Jaworski,

Watergnte Special Prosecutor, as saying that he (Jaworski) was vehemently opposed

to any pretrial pardons or other Watergate pardons. Other articles reported that

Congressional response was extremely critical; e.g., Rep. Bob Biehel (111.), House

GOP Campaign Committee Chairman said: "Oh gad, I can’t imagine that." Senator

Sam J. Ervin, Jr. (D., N.C.) commented: "I didn’t think Ford would be foolish enough

to grant absolute pardon to President Nixon ....I can’t imagine he would make a

mockery of equal justice, by pardoning these men who undertook to steal from the

American people the right to a free election and undermine the process by which

presidents are chosen." Senator Robert Taft, Jr. (R., Ohio), who had endorsed the

Nixon pardon, stated: ’~I don’t think I’d go along with pardons for others." Senator

James L. Bucldey (Cons. R., N.Y.) issued a statement calling the Nixon pardon

’premature’ and then told reporters that while he hadn’t any objections to a review

of clemency for those already convicted and sentenced, he believed the

September 30 trial of former Nixon aides, H. R. (Bob) Haldeman, John D. Ehrlichman

and others, should be allowed to go forward to establish the facts, before any

consideration for clemency for them. Senator John L. McClellan (D., Ark.) said: ’~I

don’t think pardons are justified at this time." Senator Ted Stevens (R., Alaska)

declared: ’~ don’t believe we ought to start a concept like that." He also was

critical of the Nixon pardon. Senator Robert T. Stafford (R., Vt.) commented: "I

hope personally that serious considerations will cause the President not to do it. The

courts and prosecutions should run their course." The angriest and most caustic

criticism came from Democratic liberais. Senator Warren G. Magnuson(D., Wash.)

proclaimed: "This is very premature; the American people won’t stand for it."

Senator Walter F. Mondale (D., Minn.) remarked: "It’s incredible, and I surely hope

the President reconsiders before he makes the most tragic mistake of his career."



Mondale said he will propose a oonstitutional amendment allowing Confess to

overturn future Presidential pardons by a two-thirds vote.    Senator

Edward M. Kennedy (D., Mass.) said, v~ would hope the President would declare at

least a 30-day moratorium on any further pardons over Watergate. The tidal wave

of national criticism over his pardon of Mr. Nixon should have shown the President

that his instincts are clearly out of touch with the vast majority of the people of

America. In the ourrent atmosphere a premature pardon for others involved in

Watergate would be even a bigger mistake." Rep. John Brademas (D. Ind.) stated:

"Compounding one injustice with another does not make for jnstiee."

ROP. Don Edwards (D., Calif.) and John Conyers (D. Mich.) called for a full con-

gressional investigation if Mr. Ford pardons others besides Mr. Hixon.

Rep. Jerome Waldie (D., Calif.) proclaimed the new announcement "almost

incomprehensible." Senator Daniel K. Inouye (D., Hawaii) declared: "Well, we’re

going to empty out the prisons now." Senator John Sparkman (D., Ala.) commented:

"This certainly is the best way to get rid of Watergate, but what about John Dean,

what about Jeb Magruder? I just don~t know where you stop." Senator

James B. Allen (D., Ala.) said: ’rl think it might be well to think first and then act

rather than act and then think." Senator Lowell P. Weieker (R.,Conn.), who was a

member of the Watergate Committee, noted: ~l’hat~s the fallacy of our thinking

when we depart from the law. There’s no end to what it can encompass." Senator

Jacob K. Javits (R., N.Y.) remarked: "I thought it was a mistake to act so

precipitately about the Nixon pardon, and I feel similarly about the others."

In response to the adversity brought about by the announcement that the

President was "considering" pardons for those involved in Watergate, inoluding

Appellant Ehrliehman, the White House announced a ehange in position. Thus, the

Washington Post, on September I~., 1974, reported:
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"President Ford yesterday drew back from his
spokesman~s statement Tuesday that pardons were ’under
study’ for Watergate figures and said that any requests for
pardon will be considered on an individual basis.

After a stormy protest against his pardon Sunday of
former President Nixon and his spokeman~s suggestion
Tuesday that other Nixon administration Watergate
figures might be pardoned, Mr. Ford issued a formal
statement that substantially altered the comment made in
his name Tuesday.

The President said in effect that those charged or
convicted of Watergate crimes would be treated the same
as any other individual if they make requests for pardon.

The statement yesterday said:

’The announcement (Tuesday) by (acting press
secretary John W.) Hushen concerning study of the entire
matter of presidential clemency and pardons was
prompted by inquiries to the White House press office
concerning Mrs. John Dean’s reported statement in
reference to pardoning of her husband and similar public
statements on behalf of others.

Such a study is, of course, made for any request
concerning pardon of an individual.

However, no inference should be drawn as to the
outcome of such study in any case. Nor is my pardon of
the former President, under the unique circumstances,
stated by me in granting it, related to any other case
which is or may be under study.

If, as and when the President receives a request for
action.., he will consider it most carefully.

Applications for pardon have not reached the
President. When they do that is when a study will be
necessary.’ "

On September 12, 1974, Appellants Ehrlichman and Haldeman were accused by

the Washington Post of engaging in the same form of extortion alleged to have been

committed by E. Howard Hunt; i. e., the receipt of a pardon in exchange for their

agreement to remain silent. This false and malicious charge, which was set forth in

the front page article, stated:
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"During the last days of Richard Nixon~ presidency,
former White House aides, H.R. Haldeman and
John D. Ehrlichman, conveyed urgent requests that they
be granted presidential pardons, according to informed
sources.

Both pardon requests were rejected, and well-placed
sources said that Mr. Nixon deeply resented the tone and
character of the pleas by his two former deputies.

According to the sources, Mr. Nixon was particularly
resentful about the strenuous nature of HaldemanWs
request, which was described by one knowledgeable source
as threatening and by another as being tantamount to
blackmail."

The impact of this article in terms of the prejudice which it generated, at a

point in time only eighteen days prior to the commencement of this trial, cannot be

measured. When coupled with the prejudicial pretrial publicity that arose from the

"Plumbers" trial, the two quasi trials in Congress before the Senate Select

Committee on Presidential Campaign Activities and the Committee on the Judiciary

of the House of Representatives in its Recommendation of Impeachment, the Nixon

resignation, the Ford pardon and the ur@reeedented news media coverage of the

same, it is apparent that the trial court erred in depriving Appellant Ehrlichman of

his federal constitutional right to a fair and impartial jury trial when it failed to

dismiss, continue, or change the venue of the trial.

It is the duty of the Court to evaluate the voir dire to determine whether an

impartial jury was selected. United States v. MeNall~,, 485 F.2d 398, 403 (Sth Cir.

1973); se._~e, Irwin v. Dowd, 366 U.S. 717, 723, 81 S.Ct. 1639, 1643, 6 L.Ed.~.d 751 (1961).

The trial court below solicited from all parties any prepared questions which they

desired to have propounded to the veniremen. In response, Appellant Ehrlichman

submitted extensive questions to the court for its use in voir dire. (Jt. App. 435).

These questions sought to determine whether, on the basis of media coverage, a

prospective juror had entertained opinions as to guilt or innocence, despite

protestations to the contrary. Appellant Ehrlichman also sought to conduct his own
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voir dire (Jt. App. 434), but that request was denied in favor of the trial judge

conducting the voir dire himself.

The trial court rejected most of Mr. EhrliehmanWs proposed questions and

merely asked prospective jurors whether or not they had an opinion of guilt and, in a

perfunctory manner, whether or not they could decide the ease solely on the

evidence presented at trial. The procedure adopted by the trial court resulted in the

sacrifice of Appellant Ehrliehman~ right to determine whether or not the objectivity

of a prospective juror had been prejudiced by the overwhelmingly adverse pretrial

publicity.

The trial court accepted any prospective juror who professed no opinion of

guilt. The court refused to probe further to ascertain if any jurorVs belief in his own

neutrality was in any way unduly eroded by a deep-seated feeling of hostility or

prejudice. As a result, the court failed to exercise that diligence necessary to

correct the abuses of the prejudicial pretrial publicity. The voir dire was

inappropriate and, therefore, inadequate to ferret out those jurors who were unfit to

serve in this ease. Consequently, the conviction was obtained as a direct result of

an atmosphere contaminated by adverse pretrial publicity. Accordingly, the

conviction may not stand. So ineffective was the voir dire examination as conducted

by the trial court, that one juror (No. 6), Marjorie M. Milborn, admitted, after being

selected as a member of the jury and after serving in that capacity, that she had

written several letters decrying the moral tone of the United States and offering

"Watergate" as an example of what was wrong with the country. In fact, she had

even written one to the Senate Select (Ervin) Committee to that effect, after

"Senator Baker asked what can be done to prevent future Watergates."

(Supplemental Transcript of proceedings held in Chambers, October 14, 1974, from

9:15 to 11:05 a.m., p. 16). These thoughts had come to Ms. Milborn during

transcedental meditation. Following her disclosure, the following discussion took
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Dlace in Chambers:

MR. WILSON: We are concerned about how she
characterized Watergate in there. What troubles us is if
we had known about this lady, what we now know, we
would have challenged her for cause on the basis of letters
which were written -- even mentioning Watergate.
Certainly we’d have used peremptory challenge on her
once this artificial reflection as I call it, was indulged in
by her. (Supplemental Transcript, p. 18).

JUDGE SIRICA: If there is a motion to disqualify her I will
hear you and rule on it.

MR. STRICKLER: The motion is made.

May I point out transcendentalism to which apparently she
is addicted or acquired, is a philosophy that bases decision
upon facts not perceived or known.

JUDGE SIRICA: She said she could decide the evidence. I
don’t see anything wrong with her.

MR. FRATES: Your Honor, I don~t want to make a motion
at this time, I would like to suggest to Your Honor that
you further interrogate her and ask her what concerns me
is the letter or letters, and ask her what was in those
letters, does she have a copy of those? Because obviously
we are concerned about has she expressed an opinion.

Your Honor asked each one of these jurors had they
written, made speeches, or done anything relative to
Watergate.

Now I don~t think there is any question. I think the
fact this lady has called this to your attention shows that
she is a lady of some integrity or she would have just let it
go by the board. So we assume that obviously had we
known that there would have been documents we would
have interrogated her about that. We ask Your Honor
further question her and see what opinion was expressed in
the letters or what was said and I make the motion as far
as Defendant Ehrlichman is concerned. (Supplemental
Transcript, pp. 20-21)

MR. NEAL: We object to that, Your Honor. Pointed out
by Mr. Striekler’s criteria every Christian would be
disqualified, and I suppose other major religions because
they also believe that you operate and make certain
decisions based on facts and not seen or perceived.

MR. STRICKLER: I disagree with that conclusion, Your
Honor.



JUDGE SIRICA: I don~t think anything I heard should
disqualify her. I will not disqualify her. So it is on the
record. (Supplemental Transcript, p. 21).

MR. FRATES: We move to discharge the entire jury on
behalf of Defendant EhHiehman.

JUDGE SIRICA: Motion denied.    (Supplemental
Transcript, p. 21).

It was and is virtually astounding that a person with such preconceived notions

as to the facts and implications of the ease and the whole "Water,ate Affair" would

not be ferreted out by a voir dire examination purportedly designed to meet the

constitutional mandate for the selection of fair and unbiased jurors. Nonetheless,

this fact did not become apparent until Ms. Milborn voluntarily, after jury selection,

disclosed the same in a letter to the trial court. (Jt. App. 534). At that point, the

declaration of a mistrial, as Mr. Ehrliehman requested, was required. (Jt. App. 544).

In a number of recent eases, the courts have recognized that adverse and

inflammatory publicity has an inherently prejudicial impact on jurors and that it is

not necessary that the prejudice be "isolated" and "demonstrated" as a prerequisite

to reversal. Calle~, v. Callowa~/, 16 Cr. L.2025 (D.C.M.Ga., 1974). In Marshall v.

United States, 360 U.S. 310, 79 S.Ct. 1171, 3 L.Ed. 2d 1250 (1959), and Irwin v. Dowd,

su__up.~., the Supreme Court made examinations of the facts to determine whether

prejudice resulted. Based upon such examinations, the Court determined in both

instances that the jurors were probably incapable of laying aside their opinions in

view of the prejudicial pretrial publicity, notwithstanding protestations to the

contrary.

The Supreme Court has rejected the traditional requirement that actual

prejudice must be shown. The Court has recognized the "inherent prejudice"

attendant to adverse pretrial publicity and stated that such prejudice defeats the

right to a fair trial. Where, as in the instant ease, there is such a high probability
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that prejudice will result, the voir dire procedure followed by the court below is

inherently lacking in due process. Under circumstances such as those in the instant

case, no showing of identifiable prejudice is necessary. Sheppard v. Maxwell, 384

U.S. 333, 86 S.Ct. 1507, 16 L.Ed.2d 600 (1966); Estes v. State of Texas, 381 U.S. 532,

85 S.Ct. 1628, 14 L.Ed.2d 543 (1965); Rideau v. State of Louisiana, 373 U.S. 723, 83

S.Ct. 1417, 10 L.Ed.2d 663 (1963); Calley v. Calloway, supra, 16 Cr. L.R., at 2027.

The pretrial publicity in the instant case was adverse, overwhelming and

prejudicial. The uniqueness of the subject matter --allegations of criminal

impropriety by high-ranking ~Nhite House officials -- when coupled with the unprece-

dented nation-wide television coverage of the events prior to trial which are de-

scribed in detail above, pushed the pretrial publicity of this case far beyond the

levels reached in Maxwell, Estes, Rideau and Cagey. In addition to the prejudicial

pretrial publicity which Appellant Ehrlichman was compelled to endure in common

with his co-defendants in this cause, Mr. Ehrlichman was further prejudiced by the

adverse publicity generated by the "Plumbers" trial in which he was convicted with

respect to facts substantially similar to those in the instant case.

In the highly inflammatory atmosphere which pervaded the nationWs capitol

prior to this trial, Appellant Ehrlichman was indicted. Thereafter, each aspect of

the pretrial motions was covered extensively in all forms of the media and on the

major television networks. As a result of the unprecedented mass communications

which covered the events leading up to the trial, Mr. Ehrlichman became notorious

and the subject of widespread discussion. It was virtually impossible to find a

citizen within the District of Columbia who had not expressed an opinion with

respect to the guilt of ~Natergate figures on any crime charged in the press.

Moreover, in August, 1974, there followed the televised proceedings before the

House Judiciary Committee with respect to the impeachment of then President

Nixon. At that time, the very facts which were presented before the trial court
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below were discussed and analyzed completely and a uniform conclusion of

Appellants’ guilt was drawn. Appellant Ehrlichman was not only deprived of an

opportunity to appear at said proceedings, but also, clearly to his prejudice, was

deprived of the opportunity to cross-examine and present a defense.

Jury selection commenced on October 2, 1974. During voir dire, a number of

prospective jurors expressed opinions with respect to Mr. Ehrlichman~s involvement

in Watergate. Notwithstanding these opinions, the voir dire conducted by the trial

court was devoid of any incisive inquiry which would have ferreted out the latent

prejudice attendant to the juror~ belief. At times, little or no inquiry was made to

determine whether one who ultimately became a juror had the ability to decide the

case solely on the evidence presented at trial; nor was there extensive voir dire with

~respect to the precise facts which one who ultimately became a juror had gleaned as

a result of his or her familiarity with the pretrial publicity. On other occasions, the

court failed to test sufficiently a prospective juror’s claim to having an "open mind"

in light of that person’s indications of familiarity with the facts of the case.

Jurors are often unable to express their opinionsl~313/resulting from adverse

prejudicial publicity. Delane~, v. United States, 199 F.2d 107 (lst Cir. 1952). Relying

upon Delaney the United States Court of Appeals for the Ninth Circuit, in

Silverthorne v. United States, 400 F.2d 627 (1968), reviewed the voir dire conducted

during the empaneling of the jury. In Silverthorne, as here, the trial court refused to

allow Counsel to interrogate the panel members. The trial court asked four

questions concerning publicity:

13__/In fact, one juror in the instant case, Marjorie M. Milborn, was selected and began
serving as a juror before it was discovered, upon her voluntary admission to the
same, that she had written several letters concerning the Watergate affair.
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’~1. Have you heard or read of the case?

"2. Have you heard or discussed the ease with someone
who purported to know something about the facts of
the ease?

"3. Would it be difficult for you to give both sides a fair
and impartial trial, or if you were a defendant in
this case, would you like to be tried by twelve jurors
feeling as you do?

"4. Do you now have or have your formed an opinion or
do you have any preconceived notion as to the guilt
or innocence of the defendants? If yes, wotfld it
take the evidence to remove or change that
opinion?"

The four questions, similar to the questions asked by the trial court, were

found by the Court of Appeals to be inadequate. In the instant case, a number of the

jurors seated on the jury were not even asked all of these questions. In Silverthorne,

the Court of Appeals stated:

[W]hen pretrial publicity is great, the trial judge must
exercise corresponding great care in all aspects of the
case relating to publicity which might tend to defeat or
impair the rights of an accused. The trial judge must
insure that the voir dire examination of the jurors affords
a fair determination that no prejudice has been fostered.
Aldridge v. United States, 283 U.S. 308, 51 S.Ct. 470, 75
L.Ed. 1054 (1931). He must determine ~whether the nature
and strength of the opinion formed if any are such as in
the law necessarily...raise the presumption of partiality.’
Reynolds v. United States, 98 U.S. 145, 156, 25 L.Ed. 244
(1878).

The Silverthorne court further recognized that appellate courts normally do

not interfere with the trial court unless there is a clear abuse of discretion in

conducting the voir dire examination. The appellate court reviewed the trial court’s

voir dire examination and concluded that the examination did not adequately dispel

the probability of prejudice accruing from pretrial publicity and the jury panel

member’s knowledge of the case. The Silverthorne court stated:
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"This conclusion is predicated on two grounds: (I) the
questions propounded by the court to the prospective
jurors were calculated to evoke responses which were
subjective in nature -- the jurors were called upon to
assess their own impartiality for the eourt~ benefit, and
(2) the entire voir dire examination was too general to
adequately probe the prejudice issue." 400 F.2d at 638.

The same point has recently been considered by the Hawaii Supreme Court in

State v. Pokini, 16 Cr.L. 2010 (Hawaii, Aug. 29, 1974). In that case, the Court in

reviewing convictions arising from two highly-publicized robbery defendants, stated:

"[ W]ithout exception the trial judge relied on perfunctory
and generalized questions which i11icited responses from
these; jurors solely on their subjective ability to ignore
pretrial publicity and be fair and impartial. He expressly
refused to allow inquiry into the extent and nature of
specific matters of publicity to which the jurors had been
exposed. When pretrial publicity is as extensive and as
likely prejudicial as it was here, the constitutional right to
an impartial jury requires examination into objective as
well as subjective indicia of non-prejudice." 16 Cr. L., at
2010-11.

In United States v. Bear Runner, 16 Cr.L. 2011 (8th Cir. 1974), the Eighth

Circuit concluded that an Indian tried on an unrelated larceny charge a few months

after the siege at Wounded Knee was entitled to a new trial because the trial court

did not adequately inquire into the possibility that the jury, which was largely drawn

from the area around Wounded Knee, would be prejudiced against Indians. The trial

court asked only a single question concerning racial prejudice which was not only

general in scope but was made to prospective jurors as a group. The effect of the

question was more like a monologue than a probing examination for prejudice. As a

result, the Eighth Circuit concluded that an inadequate voir dire was conducted.

In the instant case, the prejudicial publicity attendant at the trial was

unprecedented and overwhelming. Nonetheless, the trial court limited its questions

to those which were determined to be inadequate in Silverthorne. As a result, a

reversal is required.

The right to a fair trial before an unbiased jury is guaranteed by both the Sixth
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and Fifth Amendments. To preserve this right, where, as in the instant case, there

is reasonable likelihood that prejudicial publicity prior to trial will prevent a fair

trial, the judge should continue the case until the threat abates, or transfer it to

another venue not so permeated with publicity. Sheppard v. Maxwetl, supra; Delaney

v. United States, ~; United States Constitution, Fifth, Sixth and Fourteenth

Amendments.

A change of venue is required when "there exists in the district where the

prosecution is pending so great a prejudice against the defendant that he cannot

obtain a fair and impartial trial at any place fixed by law for holding court in that

district." F.R.Cr.P., Rule 21(a).14/A fair and impartial trial is perhaps most often

endangered by prejudicial publicity. United States v. Marcello, 280 F. Supp. 510

(E.D.La. 1968). The Supreme Court has directed the courts to be ever sensitive and

finely attuned to the prejudice inherent in adverse publicity and vigilant in

correcting abuses occasioned thereby. A conviction obtained in an atmosphere

contaminated by such publicity will not stand. Sheppard v. Maxwell, supra; Estes v.

State of Texas, supra; Rideau v. State of Louisiana, supra; Irwin v. Dowd, supra; and

Marshall v. United States, supra.

In Sheppard, the Supreme Court held that the appropriate remedy in a case

tainted by adverese pretrial publicity would be to continue the case until the threat

from the publicity abated or, in the alternative, transfer it to another venue not so

14/This rule is a procedural device designed to preserve and protect the accusedVs
constitutional right to a fair and impartial trial. United States v. Marcello, supra.

-81-



permeated with publicity. 15._/

In Sheppard, the defendant was subjected to a coronePs hearing before live

television and was unable to have his attorney participate to establish a defense.

Ehrlichman was subjected to the Senate Select Committee hearings as well as those

of the House Judiciary Committee considering President Nixonls impeachment.

Each of those proceedings was televised live and on the evening news broadcasts

and, in each instance, Appellant Ehrlichman was deprived of an opportunity to cross-

examine and present a defense.

In Sheppard, throughout the period prior to trial, the newspapers carried sen-

sationalistic headlines and articles which emphasized the incriminating evidence

against the defendant and pointed out portions of statements made by Sheppard

which the papers concluded were inconsistent. Ehrlichman was subjected to sen-

15._/ The Sheppard decision prompted several comprehensive studies including those
by the American Bar Association and the Judicial Conference of the United States.
The A.B.A. study resulted in the promulgation of the widely-respected Minimum
Standards for Criminal Justice. The Standards relevant to cases in which adverse
publicity may require transfer of the cause, include:

"(c) Standards for granting motion.

A motion for change of venue or continuance shall
be granted whenever it is determined that because of the
dissemination of potentially prejudicial material, there is
a reasonable likelihood that in the absence of such relief,
a fair trial cannot be had. This determination may be
based on such evidence as qualified public opinion surveys
or opinion testimony offered by individuals, or on the
court’s own evaluation of the nature, frequency, and
timing of the material involved. A showing of actual
prejudice shall not be required."

These standards have been quoted as codifying a correct expression of applicable
law. See, Silverthorne v. United States, 400 F.2d 627, 638-39 (9th Cir. 1966). The
Standards are also consistent with the recommendation of the Jury Committee of
the Judicial Conference that the District Courts Wmake more extensive usew of
continuances or changes of venue. See Report of the Committee on the Operation
of the "Free Press-Fair Trial" Issue, 45 R.F.D. 391, 412 (1968).
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sationalistic headlines, articles, and television commentaries which emphasized the

evidence which tended to incriminate him and which pointed out alleged weaknesses

in his publically televised explanation of the events.

In Sheppard, during the pretrial period, participants in the trial, including the

jury and judge were photographed by the news media. There were a host of

photographers which photographed and filmed the prospective jurors during the

selection of the jury. At the commencement of each trial day and during recesses,

Sheppard was photographed and filmed. In the instant case, at the Court House,

television cameras were used to photograph the participants in this trial, including

prospective jurors and the judge. Network artists sketched prospective jurors in the

courtroom during the jury selection. Mr. Ehrlichman and his attorneys were

photographed at the commencement of each court appearance and during recesses.

In fact, the publicity of this particular trial was so intense that, after the jury was

selected, members of the news media began photographing the jury as they entered

and departed from both the courthouse and the motel at which they were being

housed. Such attention on the part of the news media further emphasized on the

mind of each juror the extraordinary nature of his or her responsibility in this highly

publicized case.

in both Sheppard and the instant case, the courtroom was crowded to capacity

with representatives of the news media. Often, their movement in and out of the

courtroom, as well as their conversation, was disruptive. So extraordinary was the

publicity leading up to the commencement of this trial that, on the first day of trial,

as Appellant Ehrlichman and his counsel entered the courthouse, a young man ran up

to Appellant Ehrlichman, spat upon him, and called him a Nazi. This incident, which

required one of Appellantts counsel, Andrew C. Hall, to take physical steps to

restrain the young man, was covered throughout the press and on national television.

In both Sheppard and the case below, nearly all jurors were familiar with the



events which were the subject of the trial by reason of heavy multi-media coverage.

The ShePPa.rd Court noted that unfair and prejudicial comments on pending

trials has become increasingly prevalent. Due process requires that the accused

receive a trial by an impartial jury free from outside influences. 384 U.S. st 362, 86

S.Ct. 1522. While freedom of discussion should be given the widest range competible

with the essential requirement of the fair and orderly administration of justice,

Pennekamp v. State of Florida, 328 U.S. 331, 347, 66 S.Ct. 1029, 1037, 90 L.Ed. 1295.

(1946), it must not be allowed to divert the trial from the very purpose of a court

system -- to adjudicate controversies both criminal and civil, in the calmness and

solemnity of the courtroom according to legal procedures. Sheppard v. Maxwell, 384

U.S., at 350, 86 S.Ct., at 350-351. Legal trials are not like elections, to be won

through the use of the meeting-hall, the radio and the newspaper. Bridges v. State

of California, 314 U.S. 252, 271, 62 S.Ct. 190, 197, 86 L.Ed. 192 (1941). No one should

be punished for a crime without "a charge fairly made and fairly tried in a public

tribunal free of prejudice, passion, excitement, and tyrannical power." Chambers v.

State of Florida, 309 U.S. 227, 236-237, 60 S.Ct. 472, 4"/7, 84 L.Ed. 716 (1940).

Where the probability is strong that prejudice will result, the burden of

showing essential unfairness need not be undertaken by the accused. Estes v. State

of Texas, 381 U.S. 532, 85 S.Ct. 1628, 14 L.Ed. 2d 543 (1965); see also, Rideau v.

Louisiana, suj~ra; Turner v. Louisiana, 379 U.S. 466, 85 S.Ct. 546, 13 L.Ed. 2d 424

(1965). As a result, since Ehrliehman was required to stand trial in an atmosphere so

tainted with prejudice, no additional showing by the AppeLlant should be necessary.

The trial court below was not impressed by the prejudicial publicity which was

cast upon Mr. Ehrlichman in 1974, despite its unprecedented intensity. Accordingly,

when the trial court denied his various Motions for a Continuance, which are

discussed above, Appellant Ehrlichman petitioned the United States Court of
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Appeals for the District of Columbia Circuit for a Writ of Mandamus and/or Writ of

Prohibition, "directing and commanding the said Honorable John J. Siriea to enter

an order continuing this cause for such a period of time as is necessary to allow the

inflammatory atmosphere surrounding this cause to dissipate." This Court, sitting en

ban..__~e, in Ehrlichman v. Sirica, No. 74-1826 (D.C. Cir. 1974), did not rule directly on

the petition, .but instead remanded and "suggested to the District Judge that a

continuance for further trial preparation by all parties of perhaps three to four

weeks would be appropriate in this ease." Judge MaeKirmon based his concurrence

on prejudicial pretrial publicity. The District Judge then ordered the trial to be

deferred for three weeks from September 9, 1974. Appellant thereafter presented

similar petitions to Mr. Chief Justice Burger, as Circuit Justice for the District of

Columbia, to delay the start of the trial until January 1975. The application for the

stay, which set forth the same reasons as before the Court of Appeals, was denied on

the ground that "doubts about the correctness of a district court decision fixing a

date in these circumstances, particularly after the Court of Appes.ls has reviewed

the matter and denied an application for mandamus, are not sufficient to form a

basis for contrary action by an individual Circuit Justice." Chief Justice Burger

stated, however, that the "responsibility for passing on a claim for change of venue

or delay in a trial because of prejudicial pretrial publicity ea]Js for the exercise of

the hi~hest order of sound judicial discretion b~ the District Court." Ehrliehman v.

Siriea, 419 U.S. 1310, 95 S.Ct. 6, 8, L.Ed. 2d (1974) (emphasis supplied).

When the district court judge failed to continue the cause until January 1975, or until

such time as the unprecedented storm of prejudical publicity would subside, the

court deprived Appellant Ehrlichman of his Constitutional right to a fair and

impartial jury trial and a reversal is required.

The recent eases of United States v. Chapin,U.S. App. D.C. , 515

F.2d 1274 (1975), decided by this Court on July 14, 1975, and Murph), v. Florida,



U.S. , 95 S.Ct. 2031, 44 L.Ed. 2d (1975), decided by the Supreme

Court on June 16, 1975, do not alter the conclusion that Appellant Ehrlichman was

denied his constitutional right to a fair trial.

In Chap~, President Nixonts appointment secretary, Dwight Chapin, was

convicted for making false declarations before the Grand Jury investigating "dirty

tricks" during the 1972 presidential campaign. ChaDin~ conviction was affirmed by

this Court. One of his principal arguments, on appeal, was that he could not get a

fair trial in the District of Columbia because of prejudicial pretrial publicity, and

his Motion for a Change of Venue should have been granted. In rejecting these

arguments and in affirming the trial eourtb decision, this Court set forth a variety

of reasons for its holding. Contrasting the facts in Chapin to those in the instant

ease, Appellant Ehrliehman meets each criteria set forth as an indicia of a

deprivation of a fair trial. Specifically, this Court reasoned that Chapin did not

challenge either the actual voir dire or the manner in which it was carried out. In

the instant case, Mr. Ehrliehman propounded specific interrogatories to be used

during voir dire. (R. 310). In essenee, the Court rejected most of these questions,

leaving only the most perfunctory and superficial questions which were asked to the

jury. Appellant Ehrliehman requested that his counsel conduct the voir dire (R. 312).

That request was summarily rejected on the grounds of expediency. Furthermore,

throughout the voir dire, counsel for Appellant Ehrliehman consistently objected to

the questions asked.

In ~, the defendant never requested that the court consider the lesser

remedy of granting a continuance to allow the publicity to die down. The pre-trial

efforts of Appellant Ehrliehman were precisely opposite. During argument of pre-

trial motions, on June l~., 1974, Appellant sought such a continuance. That con-

tinuanee was denied. (R. 164 A). As the trial date approached, Appellant

Ehrlichman filed a Petition for Writ of Prohibition and/or Mandamus with this Court.
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This Court, sittin~ en bane, in Ehrliehman v. Siriea, No. 74-1826 (D.C. Cir. 1974), did

not rule directly on the Petition, but instead remanded and suggested to the District

Judge that a three to four week continuance, for further trial preparation by all

parties, would be appropriate in this ease. Judge MeKinnon concurred on the ~round

of pre-trial publicity. The District Judge then ordered the trial to be deferred for

three weeks from September 9, 1974. Appellant Ehrliehman immediately sought a

further continuance, until Janus~ 1, 1975, by Petitioning the United States Supreme

Court for a Writ of Prohibition and/or Mandamus. That request was denied, without

prejudice. Ehrliehman v. Siriea, 419 U.S. 1310, 95 S.Ct. 6,L.Ed.2d (1974).

Even after the trial commenced, on October 14, 1974, Appellant Ehrliehman joined

with the other defendants in an oral motion for a continuance until January 1, 1975.

That motion also was denied and the trial proceeded.

In Ch..~, this Court further reasoned that the publicity which faced

Mr. Chapin did not merit a change of venue, coming after the Ervin Committee

hearings had concluded, but before the House Judiciary Committee had begun its

consideration sideration of the Nixon impeachment. In language relied upon by this

Court, Chapin~s trial "was at a less unpropitious time than any that has succeeded it,

or was likely to follow." 515 F.2d, at 1286. Appellant Ehrliehman, on the other

hand, was eompened to stand trial not only after the Ervin Committee hearings had

concluded, as Chapin had, but also on the beeis of the "Plumber’s Trial", the House

Judiciary vote in favor of recommending Articles of Impeachment against President

Nixon, the Nixon resignation and the Ford pardon. Each of these later events, which

occurred subsequent to the Chapin trial, generated unprecedented prejudicial

publicity which fen squarely upon, and was adverse to, Appellant Ehrliehman.

This Court also noted that Mr. Chapints role in the Nixon Administration was

"small" and that testimony adduced in his behalf at trial emphasized that his job was
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almost entirely administrative with no policy decisions. As such, this Court

concluded that a potential juror could easily distinguish between Mr. Nixon and "one

of his minor functionaries,n 515 F.2d, at 1287. Mr. Ehrlichman was third in the chain

of command at the White House, in charge of administering the Presidentts policy in

domestic affairs and of supervising a number of members of the PresidentWs Cabinet.

Only one-sixth of the veniremen had ever heard of either Mr. Chapin or the

case. In just about every instance further questioning of the prospective jurors

revealed that their knowledge was limited to the fact that "the trial was about to

take place." 555 F.2d, at 1288. One reason for this was, as this Court pointed out,

that ChapinVs upcoming trial attracted little attention in the Press. The articles,

when they did appear, were not front-page stories and most articles mentioned the

trial only in passing while concentrating primarily on John Dean’s role as a witness.

The occasional front page items were straight news stories rather than invidious

articles which would tend to arouse ill will and vindictiveness. ,Such was not the

case as to Appellant Ehrlichman. On the contrary, John Ehrlichman was a central

figure in the unprecedented torrent of prejudicial publicity which preceded his trial.

Unlike Chapin, Mr. Ehrlichman was not in a position of being a mere supernumerary

who was, at best, the subject of any publicity in the Press by virtue of the trial itself

and not as the result of any notoriety which he himself may have generated.

The case of Murphy v. Florida, supra, is, likewise, consistent with

Mr. Ehrlichman~s position. In Murphy, petitioner was convicted in state court of

robbery. Murphy contended that he was denied a fair trial because jurors had

learned from news accounts of his prior felony convictions. In Murphy, however,

counsel for defendant Murphy conducted voir dire. Florida Rules of Criminal

Procedure, Rule 3.300, provides expressly for the right of counsel to conduct voi.__.~r

dir.__~e. In the instant case, that right was not afforded Appellant Ehrlichman. As

such, Murphy, unlike Ehrliehman, did not challenge the adequacy of voir dire, but

rather Murphy argued that the trial court erred in denying his motion to excuse for
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cause each member of the jury panel ultimately selected because each knew or must

have known of Murphyts conviction of other crimes. The Supreme Court determined

that the voir dire, as conducted, did not permit an inference of actual prejudice.

The Court, also found that news articles concerning Murphy were both too far

removed (over seven months) and too factual in nature to give rise to a conclusion

that the setting in which the trial took place was "extremely inflammatory" and thus

inherently prejudical. As discussed in this brief, the opposite was true as to

Appellant Ehrlichman on these matters. Here, jury selection took place in the

midst of the adverse publicity. As a result, both in fact and in law, Murphy is

substantially different from the instant case.

In United States v. Nix, 465 F.2d 90 (Sth Cir. 1972), the Court indicated that a

continuance was properly available to a defendant who could not obtain a fair and

impartial trial due to adverse pretrial publicity. The Rule stems from the decision

of the First Circuit United States Court of Appeals in Delaney v. United States, 199

F.2d 107 (1952). In Delane~,, the Court determined that it was reversible error for

the trial court to deny defendantts motion for continuance for a reasonable time

until the prejudicial effect of nation-wide publicity, which resulted from open

congressional hearings involving the defendant, wore off, so as to permit a trial free

of hostile atmosphere and public preconception of defendant~ guilt. Delaney was a

district collector of the Internal Revenue Service. Following the return of a federal

indictment against him, for alleged engagement in certain criminal acts during his

term of office, an investigation of his office was undertaken by a Senate

subcommittee on the administration of Internal Revenue laws. Public hearings were

held, and the publicity attendant thereto was nation-wide and most adverse to

Delaney. Two months after the conclusion of the Senate hearings, DelaneyVs case

went to trial, over his objection and after the denial of two motions for continuance.
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In the Courtts words, "ET]he committee hearing afforded the public a preview of the

proseeutionts ease against Delaney without, however, the safeguards that would

attend a criminal trial." 199 F.2d, at II0. Some of the damaging evidence would not

be admissible at the forthcoming trial, because it related to alleged criminal

derelictions and official misconduct outside the seope of the charges in the

indictment. None of the testimony of witnesses heard at the committee hearing ran

the gauntlet of defense cross-examination. Nor was the published evidence

tempered, challenged, or minimized by evidence offered by the accused. Moreover,

toward the close of the hearing, the Senate committee chairman commented

publicly -- and his remarks were duly reported in the press -- as to "the shocking

situations" produced by Mr. Delaney and the "severe blow to office morale which

must necessarily result from the deplorable activities of... Mr. Delaney." These

comments were not dissimilar to remarks by Senator Inouye who, thinking the

mierephone closed at the televised Ervin Committee hearings, unfairly labeled

Appellant Ehrliehman "a liar", for all television listeners and, of course, potential

jurors, to see and hear.

In analyzing the effect of this pretrial publicity, the Delane~, Court concluded

that the Government had imposed a burden upon Delaney that was neither right, nor

in harmony with the Sixth Amendment. By making it difficult to determine his guilt

or innocence solely on the basis of evidence to be presented at the impending trial,

it seemed to the Court wrong for the Government to make Delaney stand trial while

the damaging effect of all that hostile publicity might reasonably be thought not to

have been erased from the public mind. 199 F.2d, at 114. The Court concluded that

the prejudicial effect upon Delaney, in being brought to trial in the hostile

atmosphere engendered by all this pretrial publicity, would obviously be as great,

whether such publicity were generated by the proseeutin~ officials or by a

congressional committee hearing. In either ease he would be put under a heavy
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handicap in establishing his innocence at the impending trial.

The ~malogy to Delaney is all too painful!y clear in the instant case. Not only

was Appellant Ehrlichman the victim of adverse publicity from the Senate Select

Committee on Presidential Campaign Activities but further, on the eve of trial, he

was compelled to face particularly damaging publicity arising from the House

Judiciary Committeets debate on the impeachment of then President

Richard M. Nixon. When the Senate, in the first instance, and the House, in the

second instance, elected to conduct such hearings, the Government could not require

that a trial go forward until the prejudicial effects of such hearings had dissipated.

Accordingly, as in Delaney, Ehrlichman cannot be the victim of the egregious

conditions created by the legislative branch and, since a continuance was not

granted, a reversal is required.

In the instant case, the prejudice prior to trial was of such a magnitude that it

was incumbent upon the trial court to grant pretrial relief either in the form of a

change of venue or a continuance. In any case, the trial court was not free, as it did

in the instant case, to allow the case to go to trial without taking the requisite

curative-steps. In the instant case, the trial court reasoned that by conducting a

voir dire examination, any .prejudiced jurors would be ferreted out and an unbiased

jury could thus be selected. However, the examination was so cursory and

ineffective that it failed to perform its prophylactic function. As a result,

Ehrlichman, as in Silverthorne, was required to stand trial before a jury of

potentially prejudiced peers. The trial courtts failure to conduct a probative and

intensive voir dire examination had the effect of defeating Ehrlichmants right to a

fair and impartial trial as guaranteed by the Fifth and Sixth Amendments. Based on

the foregoing, the trial court erred in failing to continue the trial, or, in the alterna-

tive, failing to change the venue of the trial. As a result, a reversal is required.



POINT V

THE TRIAL COURT ERRED IN FAILING TO SEVER
APPELLANT EHRLICHMAN, GIVEN THE PREJUDICE
WHICH RESULTED FROM THE DEFENSES OF HIS CO-
DEFENDANTS     WHICH    WERE    INCONSISTENT    AND
HOSTILE TO HIS OWN.

The trial court erred when it failed to sever John D. Ehrliehman from his co-

defendants. On May 1, 1974, Appellant Ehrliehman apprised the court, in his .Motion

for a Severance (R. 72)(Jt. App. 301), that his co-defendants would assert defenses

inconsistent and hostile to his own and that accordingly, a severance was required.

Mr. Ehrliehman argued that if they were tried jointly, prejudice would result.

Despite this contention, the trial court refused to sever AppelJant Ehrliehman.

At triaI, Appellant Ehrlichman was faced with assertions from his co-

defendants, .Mitchell and Haldeman, that their contact with then President

Richard M. Nixon was lawful and proper in every respect. In direct contrast,

Appellant Ehrlichman sought to establish that his contact with Mr. Nixon was lawful,

but that he had been misled by the former President. Thus, at trial, Mr. Ehrlichman

testified:

"When I listened to these tapes, it became clear to me
that in at least four major instances the impression that
was given to me by the former President was false: In the
matter of the June 23 meeting, in the matter of what he
learned from John Dean on March 21, which he did not
impart to me, in the matter of his conversations with
Charles Coison in January, which were just exactly
diametrically opposite to the representations that he had
made to me with regard to his intents on clemency, about
the matter of his conversation with Mr. Mitchell on March
the 22nd after I left the room, when I thought we had an
agreement in principle that there was going to be a full
disclosure statement issued, and then, of course, his
position was exactly the contrary, I feel.

I feel that there is ample showing in this record that I
was, in fact, deceived.

Now as far as my role in this is concerned, I am perfectly
willing to stand on the record of these tapes where time
after time after time I am advocating a full disclosure.
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I am advocating publishing statements. I am advocating
adducing all of the possible facts, but if you will notice,
the difference between what I know at the given time and
what other people know as regards, for instance, in the
March 22 meeting, or in the afternoon of March 21, I think
you will see." (R. 554/10241-10242).

Another example of inconsistent defenses is found with respect to the alleged

misuse of the CIA in order to divert the investigation of the FBI. The Government

offered into evidence a transcript and tape of the June 23, 1972 conversation

between President Nixon and his then Chief of Staff, H.R. Haldeman, with respect

to the need to use the CIA to "detrail" the FBI investigation because, in Haldeman’s

words, "the FBI is not under control." (Government Exhibit 1A). Subsequently,

Appetlant Ehrlichman was asked to sit in on a meeting with Haldeman and Director

Helms and Deputy Director Waiters of the CIA at which time the question of

whether or not an FBI investigation into the peripheries of the Watergate break-in

might impede the activities of the CIA was discussed. Mr. Haldeman, despite the

transcript and tape of June 23, 1972, attempted to establish that this contact was

lawful. In direct contrast to Mr. Haldeman’s defense, Appellant Ehrlichman

attempted to establish that he had been misled by the President of the United States

when he was told by him that an investigation into the activities of the persons

behind the Watergate matter might interfere with the lawful, legitimate activities

of the CIA. Appellant Ehrlichman was not privy to the June 23, 1972 conversation.

Accordingly, he operated on theassumption that the meeting which he attended

along with defendant Haldeman and Director Helms and Deputy Director Waiters

was lawful. Nonetheless, as a result of the trial court’s failure to sever him from his

co-defendants and by reason of the alleged conspiracy, Appellant Ehrlichman was

faced not only with the requirement of justifying his own conduct, but also with the

further requirement of justifying conduct of defendant Haldeman of which he had no

knowledge.
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The problem of hostile defenses continued throughout the trial. Appellant

Ehrliehman’s contact with respect to the alleged raising of hush money was substan-

tially different from that of his co-defendants. Appellant Ehrliehman’s testimony

clearly indicated that he was under the impression that the fund raising activities

were for the lawful, humane purpose of raising attorney’s fees. (R. 554/10177, 10243).

In direct contrast to this, the Government focused on this question with respect to

defendant Haldeman and his maintenance and misuse of a $350~000 fund in

connection with the procuring of silence. There were significant similar allegations

made against defendants Mitchell and Mardian as wet1; e.g., Mitchell was accused of

participating in an effort to buy Huntls silence in 1973. Appellant Ehrliehman was

not privy to those conversations and, as to meetings to which he did attend, he was

misled by those in attendance and was, accordingly, under the impression that his

conduct was lawful in every respect. In this manner, Appellant Ehrliehman was

forced throughout the trial, as to each specific issue in the case, to defend not only

his conduct, but to further explain away the conduct of those who were joined with

him as co-conspirators in an alleged conspiracy as to which he had no personal,

direct knowledge. Appellant Ehrliehman was, as a result, required to defend at a

significantly higher and different level from that which he should have, and the trial

court erred when it failed to grant a severance under these circumstances.

The courts have recognized that prejudice from joinder of defendants may

arise under a wide variety of circumstances, including conflicting and irreconcilable

defenses of co-defendants. In United States v. Valdes, 260 F.Supp. 474 (D.P.R.

1967), defendant Valdes argued strongly for severance because of conflicting de-

fenses. The trial court, in granting a severance, underscored the fact that severance

was proper because the co-defendant intended to lay the blame on Valdes. The court

based its conclusion upon the premise that, if Valdes had been compelled to go to

trial with his co-defendant, he would have had to prepare his defense against two
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adversaries, the United States and his co-defendant. In essence, the adversaries

would have been united in their effort to convict Yaldes.

The facts in the case at bar reflected the same type of prejudice which Valdes

experienced. The situation, however, was completely the opposite. Here, Appellant

Ehrlichman took the position throughout the trial that he had been misled by his co-

conspirators and that his activities were totally lawful. Nevertheless, by reason of

the joinder of defendants in a trial for the alleged conspiracy, Mr. Ehrlichman was

forced to justify and defend both facts of which he was not privy and events of

which he had no knowledge. In short, Appellant Ehrlichman should not have been

compelled to justify more than his own conduct and this result could only have been

achieved by allowing him to stand trial alone. United States v. Robinson, 139 U. S.

App. D.C. 286, 432 F.2d 1348 (1970); See also, Rhone v. United States, 125 U.S. App.

D.C. 47, 365 F.Zd 980 (1966).

In Robinson, supra, this Court stated that:

In order to demonstrate abuse of discretion by a
trial judge, one must show more than the fact that co-
defendants whose strategies were generally antagonistic
were tried together. Robinson v. United States, 93 U.S.
App. D.C. 347, 210 F.2d 29 (1954). At the very least, it
must be demonstrated that a conflict is so prejudicial that
differences are irreconcilable, and "that the jury will
unjustifiably infer that this conflict alone demonstrates
that both are guilty." Rhone v. United States, 125
U.S.App.D.C. 47, 48, 365 F.2d 980, 981 (1966).
432 F.2d, at 1351.

Appellant Ehrlichman has made this demonstration in view of the fact that the

conflicts between his defenses and those of co-defendants Mitchell and Haldeman

were very difficult to reconcile, if not totally impossible. As a result, the jury would

unjustifiably be able to infer that this conflict alone demonstrated that all were

guilty. This was the standard established by this Court in Rhone v. United States,

supra, and the standard was met by ApDellant Ehrlichman.
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In essence, F.R.Cr.P., Rule 14 is designed, to afford a defendant a fair trial

when failure to sever, as in this case, would result in prejudice to him. In the instant

case, the prejudice was clear and apparent by reason of the fact that Appellant

Ehrlichman was the only defendant who took the position that he had been misled

and totally deceived by the President of the United States, Richard M. Nixon. In

this regard, Appellant Ehrlichman was forced to characterize his actions as being in

direct contrast with those of his co-defendants. Accordingly, the trial court erred

when it failed to ~’ant a severance and a reversal is required.

CONCLUSION

Based on the foregoing authorities and reasoning, Appellant respectfully

quests this Honorable Court to reverse the Judgment of the Lower Court and remand

this cause for a new trial.

Respectfully submitted,
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Concord Building Miami, Florida 33130
(305) 3770241

BY
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