WATERGATE SPECIAL PROSECUTION FORCE

Memorandum
TO

: Peter Kreindler

DATE,: Nay 27, 1975

FROM : Henry Ruth

SUBJECT: Judge

Sirica Call to Me re Gordon Liddy

On Friday, May 23, Judge Sirica telephoned me
and had his male law clerk on the phone with him.
The Judge said he was considering the Liddy motion for
reduction of sentence and he asked the following
questions.
First, what happened to the $199,000 that Liddy
received from CREEP? Sirica said that Silbert told him
that he knew only of the $40£$50,000 that went to
McCord and Silbert did not know what happened to the
remainder. I told Sirica that we would get back to
him on this. (Peter: please do this.)
Second, were the Liddy representations in his
motion as to solitary confinement accurate? I confirmed
these by narrating how we had asked the Bureau of
Prisons to take Liddy out of "administrative segregation"
on Terminal Island in that Liddy would probably be
there for months. The Bureau of Prisons then reexamined their position and decided to put Liddy in
the general population since it was not the normal
short stay of a witness temporarily in a different
location for purposes of testimony in a jurisdiction
other than the witness’ normal place of confinement.
Third, had Liddy ever cooperated by furnishing us
with information? I told Sirica that Liddy has remained
firm in his lack of cooperation and indeed had affirmed
this publicly in his writings and statements.
Fourth, as to this motion, would we adhere to our
normal position of not making a recommendation either
for or against reduction of sentence? I answered in the
affirmative, i.e., we make no recommendation.
(Peter: please let me know if there is a problem
in answering Sirica’s question as to the $199,000.)

Mr. Geller
Ms. Denny
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DEPARTMENT OF JUSTICE

Memorandum.
TO

: Legal Staff

DATE: Dec. 17, 1973

FROM : Philip A. Lace

Grand Jury Proceedings
Now,,that ~hief Judge Slrica has granted our request for the
creation Of a new grand jury for our use (to be Impanelled
on January 7}, I want to remind you of two points. First,
it will be helpful in rebutting later claims of impermissible
publlcity as allegedly tainting indictments for the lawyers
.conducting grand jury proceedings ~_occasionally to admonish
the grand jury to disregard any published accounts and to
confine their consideration to the evidence presented in the
grand jury room. Second, under District of Columbia practice
the gran.d .jury as a whole must have the text of.an indictment
before it ~nd must vote on it. Please be certaln that the
grand jury record reflects your reading of proposed indictments to the grand jury before they begin deliberating. We
are currently following the practice of the local U.S. Attorney’s
Office in utilizing a two-step procedure, first a~king the grand
jury to vote on a general presentment or ignoramus which simply
refers to the basic criminal charges relating to the inves£i~ation, and then if the suspect is presented, to submit the
text of a proposed indictment for a second vote.

JN/flc

Mr. Archibald Cox

June 14, 1973

Jim Neal

Fred Vinson, on his own, dis~ss~d...~e LaRue
with Judge SiriCa and received 8uZ~££ent
assurances ~to ~ke~hea~ision~ ~ go ahead wi~ LaRuo.
Fred does propose some changes in the indictment
and in your proposed letter to him and will be back in
touch with us on this today if posslble.
Fred also wants the commitment made and L~,~e
taken before the grand Jury prior to his appearance
before the Ervin Committee.
He desires us to hold up the indictment or
information and the plea thereto until immediately a~ter
LaRue’s appearance before the Committee.
I think we should point to next week to have the
indictments or iflformatlons returned against LaRue
and Magruder and pleas entered thereto.
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Newsman 1921-1991
The term "investigative journalism" could have been coined for Clark Mollenhoff.

In 1958, Mollenhoffhighlighted an extraordinary career by winning a Pulitzer Prize for national
reporting for a series of stories that exposed racketeering and misuse of money by some labor unions.
Mollenhoffhad worked on his series for five years in Iowa, Minnesota, New York and New Jersey,
and his stories led to a broad federal probe and subsequent reforms.
The man nationally known for his tireless research and relentless questioning won 25 other major
journalism awards, wrote a dozen books and received six honorary degrees.
Born in Burnside, Clark Raymond Mollenhoff attended schools at Lohrville, Algona and Webster
City, where he also graduated from high school and attended junior college.
LAW SCHOOL: Moving to Des Moines, he attended the Drake University Law School from 1941 to
his graduation in 1944, and then was admitted to the Iowa bar.
While in school, he worked part time for The Des Moines Register covering police and municipal
courts, then took a full-time job with the paper beginning in 1942.
Mollenhoff served in the Navy for two years, and upon his discharge in 1946 returned to the Register
as courthouse reporter. In 1950, he was transferred to the Register’s Washington Bureau.
As a reporter, Mollenhoffwas as tenacious as a bulldog, and he commanded attention at 6 feet 4
inches and 250 pounds with a booming voice. His aggressive tactics won admirers and detractors.
By 1978, he was a columnist for the Register and Tribune Syndicate, with his "Watch on
Washington" syndicated nationally.
COUNSEL FOR NIXON: MollenhotTs term at the Washington Bureau was interrupted in 1969 when
he became a special counsel to President Richard Nixon, but he returned a year later to succeed
Richard Wilson as bureau chief and became one of Nixon’s most vocal critics.
Mollenhoffretired from day-to-day reporting in July 1977 but continued as a columnist and became a
full-time professor at Washington and Lee University in Lexington, Va.
In 1978, the U.S. State Department sent him to Europe to lecture on investigative journalism.
Mollenhoffs books included "Tentacles of Power: The Story of Jimmy Hoffa," "Washington CoverUp" and "Atanasoff: Forgotten Father of the Computer."
Mollenhoffdied at 69 of liver cancer and is buried at Lohrville. A street in Webster City honors his
name.
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With first wife, Georgia Osmundson, Mollenhoffhad a son and two daughters. He was survived by
his second wife, Jane.
On his death, fellow newsman George Mills called Mollenhoff"one of the great reporters of our
time."
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CANARIES IN THE MINESHAFT ¯

(government officers, witnesses, defendants, lawyers) from making statements about "any aspects of the case" to anyone, including congressional
committees. The gag order, as even Sirica acknowledged, "strengthened
the hand of the administration in stone.walling Patman." Patman protested, in a five-page letter, to Sirica. By the time Sirica agreed to modify
his order, Congressman Ford had persuaded the Republicans. Subpoena
power for Patman’s Committee on Banking and Currency was denied.
A great deal has been made of what Sirica himself seems to consider
the crucial break in the Watergate case: a letter from one of the con.
victed Watergate burglars, James McCord, alleging that perju~ry had been
committed, that persons higher up than the original burglars were implicated, that "pressure" had been applied to the defendants to "plead
guilty and remain silent." McCord himself was a mysterious figure, formerly CIA and formerly FBI, as well as former guard of John Mitchell’s
loquacious and frequently inebriated wife. On Friday, March x3, I973,Judge Sirica read McCord’s letter melodramatically in open court.: Ever
since, that reading has been regarded as a turning point in the entire
case. This seems highly improbable for two reasons: McCord did not
know (or at least did not divulge) anything either important or admissible
in the case; and he had sent a copy of his letter to the Los Angeles Times;
so that it would have become public in any event.
" The accepted chronology of Sirica’s life was always mystifying,
a career pattern it is almost incomprehensible. It may even be
real progression in Sirica’s life was not as the legend would havei
rather this: first, the man of Prohibition and illegal boxing,
Attorney’s office; then McCarthy’s man and even J. Edgar
whatever politics that implies; then perhaps just the
man, its emissary to Italian communities (mostly, in those
cratic); then a federal judge, the worst on the
Nixon’s man, an irascible figure who repeatedly
rules of evidence; then, in his unprecedented use of
tencing" as a form of coercion, a vain sort of bully,
not "to sit like some nincompoop" while the defendants
priate sentences, are "laughing at us"; then, a sort of
who does not really discover any "truth"; and finally, in
posturing., a man, a "hero," for the press.
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A judge, after all, is not meant to be a hero. The only judges in our
times who could legitimately be described as heroes were Frank Johnson,
Elbert Tuttle, John Minor Wisdom, and the other judges of the Fifth
Circuit, who took genuine risks, and suffered for them, for.-justice in the
South. And judges, under the Constitution, are not meant to ascertain,
least of all to prosecute or to coerce by sentencing, the "truth," "for the
American people," or even for the jury. They are to preside fairly, under
the adversary system, over cases presented by lawyers for the plaintiffs
and the defendants before them. Anything else, whether it is posturing
for the media, or coercing defendants with outrageous "provisional sentences," or working on-behalf of some party not before the court, undermines the system. Far from demonstrating that "no man is above the
law," it suggests that the judge himself is above it. We do not, under the
Constitution, have a system wherein judges are inquisitors. In any event,
thoughthere may be material for a real biography of Judge Sirica, there
is also this in.escapable and awkward truth: Even in the Watergate investigations, he made no important contribution, except to the lore.
For the moment, almost as a housekeeping matter, just two relatively
minor instances of dishonesty, corruption, incompetence-’instances
where .they seem to Overlap. In the matter of voirdire: Judge Sirica,
having promised, at the request of both prosecution and defense, to inprospective jurors individually, and in chambers, did not do so.
a result, when one juror was reported, at a crucial moment in the
to have violated the sequestration rules and spoken at length by
.with his wife, Sirica interviewed that juror to ascertain
he had obtained information from the outside world, and percommunicated it to other jurors. It turned out that the juror had
obtained such information. It also turned out that the juror knew
and, neither spoke nor understood English. To cover for
the juror could understand neither the testimony about the
nor instructions in .the law--Sirica dismissed the juror and sirethis embarrassing portion of the record. The incident involved
surely, followed by a substantial lapse of integrity.
serious was his use of "provisional sentencing" and outright¯ disin at least one instance of it. Having imposed "temporary senof unprecedented severity on the five defendants who pleaded
Sirica told them that their actual sentences mi~,ht d .... ~ ~ a. _.._
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cooperation with subsequent investigations. This was, in itself, a highly
improper use of provisional sentencing--widely criticized, as ,’extortion,"
"abuse of power," and "the torture rack," by two presidents of the Amer.
ican Bar Association and scholars ranging from Monroe Freedman to
Philip Kurl~nd. Provisional sentencing is a proce.dure to make sentences
contingent on reports about the defendants’ character, and not a device
for judges to coerce testimony when the adversary system (which is, after
all, the American system) has already run its course. Far from demonstrating the bromide that no man, not even the President, is above the
law, Judge Sirica proceeded as though one man, the judge himself, were
above it.
The outright falsification was as follows. On March 23, i973,
Judge Sirica said that the sentences for the five defendants who had
pleaded guilty would depen~l on their cooperation in implicating people
higher up.
:
Other factors will of course be considered but I mention
this one because it is one over which you have control and I
mean each one of the five ofyou.
By I975, the President had resigned. John Dean, John Mitchell, Bob
Haldeman, and John Ehrlichman, government officials higher up than
any of the first seven Wa.tergate defendants, had all been tried, convicted,
and sent to jail. In dewing an appeal for reduction of sentence b~
defendant who had not pleaded guilty, had not received a
sentence, and was not one of the original five, Sirica
the last sentence of his March 23, ~973, Memorandum
Order, as follows:
Other factors will, of course, be considered but I mennon
this one because it is one over which you have control and I
mean each and every one of you.
397 F. Supp. Pp. 949 and 9
There is no doubt that Judge Sirica altered this passage
About "you have control," he even notes "italics added."
ation, however, is from "I mean each one of the five of
each and every one of you." The latter would have included
dant. G. Gordon Liddy, among those who had pleaded
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sentences were contingent on their "cooperation." Liddy was never one
of them, and Liddy’s sentence was never contingent on any cooperation.
The ~falsification was crucial. It enabled Judge Sirica to keep Liddy in
jail, in worse conditions and for a far longer term than any other wa.
tergate defendant, including those far higher up in the administration__
on the pretense that~Liddy had not accepted an offer that Sirica never
made to him. The D.C. jail to which Sirica sent him was ancient, dirty,
overcrowded, rat-infested, with temperatures that reached m4 degrees.
Liddy was for a long time the only white prisoner there. (The D.C. jail
has since been closed.) On April ~2, ~977, when President Jimmy Carter
commuted Liddy’s twenty-year sentence to eight "in the interests of justice," Judge Sirica complained to the press.
Why, then, was the Times so heavily committed to the received idea
that Sirica was "an authentic heroi" "by seemingly unanimous agreement
an honest man," even "a great scholar," and so forth. Part of the reason
is that the Times itself has said so, in its obituary--an accretion of myth,
cliches, received ideas, and self-serving fables recounted by the subject
himself, unusually fulsome even for obituaries. Partly because a relatively
recent, complacent kind of sloth on the part of imany reporters--sitting
at a desk, phoning around, either repetitively badgering or, more commonly, passively receiving quotes from anonymous, self-interested, pos~
lying, or even nonexistent sources--tends to welcome and to
every sort of conventional wisdom and cliche. Partly because
Times is committed most profoundly to a certain notion of itself. In
past, this commitment took a highly honorable form. The publisher
his family, one knew, were devoted, financially and in almost every
way, to the quality of the newspaper. Nowi much of the paper is
to itself in quite another sense--as a bureaucracy, a complacent,
in some ways totalitarian institution, convinced of its own
for what it was that made the Times so very cross about my sennothing could be clearer than that it was’not concern about Judge
reputation. The most distinguished First Amendment lawyer I
said that the Times did more damage to Sirica’s reputation in three
than I could ever do. The reputation they were concerned with was,
mine, Virtually every sentence in Ms. Barringer’s piece gave that
away: "You could say this is a churlish, lowdown thing Renata
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Game Plan for Disaster

President Nixon, buoyed by the unprecedented Victory, demonstrated in
the weeks, immediately following the election that he was eager to challenge
the Congress and the courts. Nixon, Haldeman, and Ehrlichman interpreted
the success of their game plan as "a mandate of the people" for "four more
years" in which to manipulate the power levers of government as they
pleased. Nothing seeme~ impossible as one reviewed the maneuvers used to
keep the lid on the Watergate affair. The ultimate in executive privilege had
been shoved down the throat of the Senate Judiciary Committee in the ITT
affair and it had worked. Although Attorney General Richard Kleindienst was
balky about following some orders, in the end he had collaborated in stopping
the Patman committee’s Watergate hearings. The incorruptible Henry Petersen, a Democrat who was assistant attorney general in charge of the Criminal
Division, had been persuaded of the wigdom of Ehrlichman’s suggestion that
Maurice Stans be excused from appearing before the federal grand jury.
Petersen had also been prevailed upon to send a letter to Chairman Patman
arguing for a delay in his planned hearings. Petersen had thus helped give a
nonpartisan appearance to the vital power play managed by House Republican Leader Gerald Ford. Watergate had also proved a good testing ground
for the loyalty of the young men in the White House and the Committee to
Re-elect the President, and Haldeman and Ehrlichman were moving them
into the various .government agencies to exert an even tighter White House
control over agency operations and decisions.
From the White House standpoint there was little to fear from the independence of one federal judge when they had performed the miracle of
politicizing the Federal Bureau of Investigation through the appointment of
the fumbling, tractable L..Patrick Gray. The death of the independent J. Edgar Hoover had given the White House unusual access to reports of FBI
agents and an element of control over rise Of those reports.
Gray, a retired Navy bureaucrat ambitious for the permanent appointment as Hoover’s successor, was amenable to White House machinations. He
had corroborated Nixon’s assertion about the thoroughness of the Waterga~e
investigation and had coordinated attacks on Democratic candidate G(~ge.:
McGovern with the White House game plan. Haldeman and Ehrlichman
were also aware that Gray had aided the Watergate cover-up by questionable
disposition of documents.
The White House regarded Judge Sirica as a loyal, rock-ribbed Republi~
can, and if he remained independent of political pressures the worst they ex~
pected was a tough trial for the seven
Watergate defendants and prison terms
¯
¯
,, "
"
in line with his reputation as, Maximum John. Neither PresidentNixon nor
ihis top aides believed that Sirica would go beyond the immediate charges
seek the whole truth. If the defendants received long sentences, political cOntrol of Justice Department and Parole Board appointments could temper
Sirica’s stern iustice with mercy. Ultimately, .there was the president’s constit~?
tional power to grant full and unconditional pardons. The situation e_xisti~n.g.
October and November, I972, gave little reason for believing that Judge

A Judge Named Sirica

~ 249

would do more than~a routine job of presiding at the trial. The White House
controlled the FBI, the Justice Department; and the United States Attorney’s
office. The White House had resisted all suggestions for a’ special prosecutor.
What could a trial judge do against these odds, particularly a life-long Republican, a supporter and admirer of Richard Nixon. and an appointee of President Dwight D. Eisenhower?
An image such as Judge Sirica’s, .under most circumstances, would have
made me wary of the success Of this politically sensitive investigation. My
deep involvement in stories revealing political corruption in the federal judiciary in several midwestern states had taught me that even federal judges
are often politicians in robes, retaining many of their partisan and ideological
biases and the loyalties that resulted in their selection as judges. Although
lifetime appointments to the federal bench were supposed to .free federal
judges of the need to .keep their political fences mended, too many used the
insulated judicial power to become temperamental tyrants. Many of my colleagues in the press pointed to Judge Sirica’s ties with the Republican organization and jumped to the conclusion that under the stern law-and-order face
of "Maximum John" lurked another highly partisan Nixon .Republican.
I had known John Sirica well since ~957, when he was the presiding judge
in ~he trial of Seattle Teamsters Union boss Frank Brewster. I had visited
with him in his chambers during that trial, .had seen him socially, and had
followed his conduct of the trial of one of Bobby Baker’s associates, Fred B.
Black, Jr., on an income tax evasion charge. During those fifteen years, we
had discussed his ~944 resignation as counsel for a House investigating committee in a stormy public hearing rather than be a party to a cover-up, and
the House investigation of the operations of the FCC and other regulatory
agencies in ~958, when the Eisenhowef administration’s invoked executive
privilege to hide political tampering at the regulatory agencies. (Bernard
Schwartz, a young Ne~ York University law professor, was fired by the
House Legislative.Oversight Committee in a ~958 incident that was not unlike the cover-up that John Sirica had faced in ~944.)
I knew from those conversations that Judge Sirica. understood in great
depth the need for both the Congress and the courts to contain the great
of the executive branch within the bounds set by Congress. I knew he
the corrupting influence of secret government decisions and of the
of the phrases "national security" and "executive privilege" to hide
of crimes..But I also knew he was an admirer of Richard Nixon,
worked for the Eisenhower-Nixon ticket in ~952 and ~956,
to his appointment to the bench. He had voted for Nixon in ~968 and
impressed with what President Nixon and Vice President Agnew probelieve about firm and fair law enforcement.
Judge Sirica had been pleased when I invited him to be my guest at the
House Mess on April 2~, ~97o; he said it was his first meal at the
We had discussed my job as special counsel to President Nixon
the idea.that I had been hired to help keep the government honest. Judge
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Sirica thought it was a good idea, but I .told him that it didn’t always work
out as well in practice as it did on paper. That was my way of hinting at the
problem I was having in getting access to President Nixon. Judge Sirica
smiled in acknowledgment and made reference to his similar problem with
the FCC investigation. When he resigned as counsel for the House Commerce
Committee~ Judge Sirica-t~ld me, he had declared: "I don’t want it on mY
conscience that anyone can say John Sirica is a party to a whitewash."
That declaration of: conscience by Judge Sirica came through in essentially every situation he was involved in. He believed that it was the role of
-the trial judge to’ elicit all of the truth as well as only the truth in his courtroom, to exercise his power to that end and not to be overly concerned about
whether he would be upheld by judgments of the United States Court of Appeals, as long as he believed that he was doing "what is right." Such emphasis
on Conscience can be skillful public relations, but I had known him well
enough ~o be convihced he was pretty much what he appeared to be on the
surface. Born to poverty, he was proud of his hard-earned law degree and
sensitive of the need to avoid any appearance of leniency toward organized
crime or political figures. An early career as a welterweight boxer had abolished physical fear, and long experience as a prosecutor, defense lawyer, and
judge had taught him that a completely honest man has no reason to fear
the truth or any process that ensures the emergence of the truth. Since I had
. been burned badly because of my faith in Richard M. Nixon, I hesitated to
write or speak of my conviction that Judge Sirica would be a trustworthy and
aggressive judge. This reluctance endured despite long conversations with
him in the fall of 1972 in which we talked of the importance of honest government and I expressed a belief in the eventual triumph of right over wrong.
We did not speak of the merits of the gases before him, but I was sure that
he was lonely and in need of assurance that if he did precisely what he believed to be right, at least one individual would remember it and record it in
historic perspective.
Throughout the fall, Judge Sirica’s rulings had contained hints
would be no part of a Republican cover-up. By the first of December
decided to go out on a limb with a Column favorable to Sirica, in
-balance the Skepticism of the left. Written on December 3, 197
cation on December 9 and IO, the column began with the
Watergate trial was not ".his first venture into the hot. political
nation’s capital," I wrote: The public record of the
judge has marked him as tough and non-partisan through his
assistant U.S. attorney prosecuting the toughest cases, a few
months as chief counsel for a congressional investigating .subcommittee~
fifteen years on the federal bench. He has been a lifelong Republican,
reputation for independence and non-partisanship was
1944 when he was named chief counsel by the Democratic chairm
House investigating subcommittee looking into charges of political
~ncl favc~riti.~m at the Federal Communications Commission.
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taliating against the committee chairman, Gene Cox, a Georgia Democrat,
who had accepted a $2,500 fee from a radio station while a member of
Congress~ Cox was forced to resign the chairmanship rather than pursue the
investigation, which might have involved some members of the Roosevelt
family. "Representative Clarence F. Lee, a California Democrat, was named
to take over the investigation of the FCC," I wrote. "He wanted a tough, experienced, nonpartisan prosecutor. Sirica was the man Lee called, but before
the then forty-year-old prosecutor would take the job, he extracted a promise
from the chairman that he had to be permitted to follow out all leads regardless of who was-involved." White House interference continued to the point
where it was impossible for Chairman Lee to keep his promise. "Sirica," I related, "took the unprecedented action of resigning as chief Counsel in a public
hearing and of denouncing the investigation as the ~whitewash’ that it was."
I also declared: "Judge Sirica has an understanding of the political chicanery
that can take place.with big political slush funds through his-work as an
assistant defense attorney in the criminal trial ini94o of Frank Boehm,
president of Union Electric Company of St. Louis~ Missouri. Boehm was on
trial for perjury in connection with testimony he had given dealing with a
$500,000 slush fund for use at MiSsouri’s capital city of Jefferson City for
influencing and entertaining both Democratic and Republican legislators.
B0ehm was convicted."
In revievcing the facts in those cases with Judge Sirica prior to writing my
column, I sensed thesame pride in honest, nonpartisan action t.hat I had felt
throughout our association. It. made me more confident as I wrote: "If the
seven men indicted in connection with the burglary and bugging at Democratic headquarters in the Watergate complex expect to have an easy time
because Sirica is a lifelong Republican appointed in a Republican administration, they should give more Study to Sirica’s background." I noted that one
ambiguous order by Sirica limiting public statements had been interpreted as
an effort tomuzzle the Congress and the press. I explained it in this way:
"Judge Sirica signed one controversial order early in the court proceedings
dealing with the Watergate Seven which was interpreted by critics; as barfing
further comments by the press and further political comments or congressional
ation until the conclusion of the criminal trial. However, within a day
Sirica .saw how his ruling was being interpreted, he issued a clariorder stating clearly that it was not his intent to interfere with concomment or investigations, political criticism, or prodding by the
before this column appeared, Judge Sirica had made a statement in
court indicating that he planned to insist that the search for the truth in
trial be broader than the narrow limits indicated by the prose"This jury is going to want to know: What did these men go into
headquarters for?" Judge Sirica said. "Was their sole purpose political
Were they paid? Was there financial gain? Who hired them? Who
this?"
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of problems in this case that I can see coming up and so can you.
They are going to want to know these things .... This is going to
be one of the crucial issues in this case--~why did they go in there?
Who hired them, if sc~ebody did hire them? And a whole lot Of
things are going to come out in this case in order to enlighten the
jury--at least should come out as to the purpose for entry into the
Democratic national headquarters. It is that simple."
The questions were obvious, but the answers weren’t simple. I had
no idea just how complicated it all was, how complex were the
barriers being thrown up not just to keep the prosecutors and the
court in the dark but to prevent the entire nation from finding out
what had really happened.
I like EarlSilbert. I think he’s a good lawyer. I wanted to be
helpful, to share with him some of my experiences which I felt might
give him some guidance through what was obviously a tough situation.
A few days before the trial started, he was in my chambers discussing an administrative problem unconnected with the Watergate case.
I said to him, "Earl, look, you’ve got a great opportunity in this ease
if you go right down the middle, let the chips fall where they may.
Don’t let anybody put any pressure on you."
Before he left my office, I gave him a bound copy of the hearings
conducted back in ~944 by a select committee of the House of Representatives into the activities of the Federal Communications Commission. I wanted the young prosecutor to know just how whiter .....
washers were engineered. And I wanted him to know that I had h~d-~
direct experience with cover-ups while serving as chief counsel to
that committee.
The committee investigation included an examinati6n of the
FCC’s role in the sale of two radio stations, one in New York City
and one in Fort Lauderdale, Florida. In both cases, there were
serous allegations that commission employees and others had
misused their offices and power to force the transfer of the stations
at lower than fair market prices.
I spent the better part of a year working on the case. And by the
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fall of I944, I had brought enough witnesses and evidence into public
hearings to establish a strong ease against some former commission
personnel, and others. But the hearings were proving increasingly
embarrassing to friends of the Roosevelt administration. Rather than
encourage a full airing of the facts, some New Dealers apparently
decided to use their political muscle on Capitol Hill and, in fact,
managed to convince a majority of the select committee to close the
hearings to the public.
In my view, the purpose of the closed hearings was to cover up the
true facts of the New York case. When the decision to move the
hearings behind closed doors was made, I felt that my role as chief
counsel had been compromised. It seemed to me that a majority of
the committee was no longer interested in a real investigation and. so
during the last open session I announced my resignation.
"There is only one way I can try a case,". I said then, "whether
before a congressional committee or in a courtroom, and that is to
present all the facts and let the chips fall where they may .... There
is great public interest in this case. The press is going to print this.
I know what is going to happen, and I don’t want it onmy conscience
that anyone can say John Sirica, a resident of the District for many
years, i~ a party to a whitewash .... "
The hearings continued in closed sessions after I left, but the
majority found nothing wrong with the FCC’s conduct in the New
York case. I felt my prediction was correct: there had been a White~"~wash and a cover-up.
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The Man to See

Williams’s advice turned out to be prophetic. At the time, Williams
said he was relying on his intuition and years of experience with liars and
crooks. But, in fact, he was relying on something~ more concrete. According to a lawyer in his firm, Williams knew that Nixon’s White House
was corrupt before the Watergate break-in.
In the spring of 1972, his client Robert Vesco had told him that he had
given $200,000 in one-hundred-dollar bills in a briefcase tO the Committee to Re-Elect the President. Bobby Baker had brought Vesco to
Williams when the Wall Street speculator was under investigation by the
SEC for looting several mutual funds of some $200 million. Vesco had
hoped his bag of cash would help persuade the Nixon administration.to
drop its prosecution against him. In fact, the White House had put the
money in a slush fund to pay for burglarizing and bugging the Democrats’
headquarters at the Watergate. It is unlikely that Williams knew exactly
how Nixon’s operatives spent Vesco’s money. But the mere fact that his
client was delivering a suitcase full of hundred-dollar bills to the White
House alerted him to the possibility of scandal.
It cannot be known whether Williams told Bradlee about Vesco’s payr
off. Telling the. Post editor about his client’s activities would have been
against the code of legal ethics, although Williams could say that he had
followed a higher moral law by exposing the abuse of executive power.
Certainly, Williams was able to advise his friend to press forward with
the Vgatergate story with a high degree of confidence that, in the end, the
Post would not be proved wrong.
For all his encouragement, Williams was a bit wary of the Post reporters. He was not a believer in absolute freedom of the press. The
Supreme Court’s Sullivan decision protecting the press against libel suits
from public officials was "Earl Warren’s one great mistake," Williams
said. He believed the decision had given reporters a license to be irresponsible and had made the press "a more dangerous element" in society. "Ed thought Woodward and Bernstein were undisciplined," said
Bradlee. Williams would demand of the Post editor, "Who are these
guys? Why can’t you control them? I’m always saving their ass."
In fact, Williams did have to move fast on one occasion to keep
"Woodstein" out of jail. In December 1972, Woodward and Bernstein
took the questionable step of approaching the Watergate grand jurors to
ask them about the case. One of the grand jurors complained to the
prosecutors, who in turn complained to Judge John Sirica. Williams was
dispatched on a mission to pacify the angry judge. Known as "Maximum
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John," Sirica was of a mind to jail the two reporters for contempt.
Fortunately, Williams and Sirica were old friends, fellow Catholics and
criminal lawyers from the fifties. Williams was godfather to one of the
judge’s children. Williams took the tack of agreeing with Sirica that
reporters were irresponsible nuisances, but he argued that the grand jurors
had not actually leaked anything, so there had been no breach of grand
jury secrecy. He promised that the two young reporters would behave in
the future. Sirica agreed to let them off with a verbal reprimand.
Woodward and Bernstein were summoned to Williams’s office. "I
saved your wiseass necks," he told them. "Sirica was some kind of
pissed." The two reporters were contrite, But Woodward was secretly
amused by this show of scorn. He believed that Williams had known all
along that the reporters were talking to grand jurors and had approved of
it: According to Woodward, Bradlee had checked with Williams before
"Woodstein,’ went out to knock on the doors of the grand jurors. Wood~
ward quoted Bradlee as exclaiming~ "Fast Eddie says it’sa go!"
Califano strongly disputed that Williams gave any such go, ahead, He
said that, typically, Bradlee would call both Califano and Williams for
advice, and if he didn’t like what he was hearing from one, he’d ask the
other: Moments after Bradlee called to ask if his reporters could talk to
grand jurors, said Califano, "Ed and I met on the stairwell going to each
other’s offices. We both said ’I told him noi’ " Bradlee’s recollection is
more ambiguous. "I recall asking them if there was a law against going
to the grand jury," Bradlee says. "They said it violated no law, but they
didn’t say go ahead and do it either. My guess is that Ed blurred it, and
I .blurred it."
Recounting, in All the President’s Men, the decision to contact the
grand jurors, Woodward and Bernstein wrote:. "Everyone .in the room
had private doubts about such a seedy venture. Bradlee, desperate for a
story, and reassured by the lawyers, overcame his own." When he saw
the galleys of the book, Williams was furious. He felt the alleged "reassurance" by the lawyers made him look sleazy. He was also upset
about a scene in the book describing him drunkenly arguing with White
House speechwriter Pat Buchanan. He told Califano to Call the publishing
house, Simon & Schuster, and get the offending passages excised.
Califano warned Dick Snyder, the new head of Simon & Schuster, that
the passage would hurt the Post as well as Williams and "cause legal
difficulties." Snyder felt "young and intimidated;" he said. "I had never
played in this league." The books were scheduled to go out to the book-
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attorney, had paid Segretti’s Salary. There was also the Los Angeles
Times expos6 of what Segretti supposedly confided to a close lawyer
"friend" about his espionage activities.
But to present these matters at a public heating would be rehashing
old news, a function tl~at did not require the efforts of a Senate select
committee. I believed daere was a larger and more significant political
espionage program in which Segretti was involved and that it would
take the investigative digging of committee staff members to uncover
it. We would just have to wait until Terry Lenzner, who would head
up this part of our probe, could get to work with a team of lawyers and
investigators we would recruit together.
The Segretti investigation in the air, I turned my attention to the
problem of how to begin developing some cracks in the wall of silence
which the Watergate burglars had constructed and maintained. I had
no doubt that our investigation was confronting a major cover-up conspiracy. It seemed obvious we would need the help of an insider--an
informer to successfully expose this conspiracy. Some extraordinary
tactic had to be employed to induce one or more of the burglars to start
talking.
Soon, on March z3, the convicted Watergate defendants would appear before Judge Sirica for sentencing. This would be the most opportune time for Judge Sitica himself to assist in undermining the cover-up
he had previously asserted he believed existed.. Other judges had used
the sentencing power as a carrot-and-stick strategy to provide an incentive for a convicted defendant to turn informer.
I had personally observed this practice in both my former roles as
prosecutor and defense counsel. In fact, only recently as defense counsel
for Speaker John McCormack’sformer administrative assistant, Martin Sweig, I had opposed such sentencing procedures before the :U2~:~,
Court of Appeals for the Second Circuit in New York. I argued ~atthe trial judge had acted improperly when he imposed a substantial
prison sentence on Sweig and then promised to be receptive to a request
to reduce the sentence if Sweig gave information to the prosecutor the
judge believed he withheld at the trial. But I had lost. Although I still
believed the practice was wrong, the Sweig case was a legal
that a trial judge could use the sentence as a pressure tactic on the
defendant.
As chief counsel of the Senate committee, I had no standing in tile
criminal case before Judge Sitica. But I had a committee reason tc
with him prior to the sentencing date. Senator Ervin had earlier re-z6--
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quested Sitica to let the committee inspect the grand jury minutes of
the Watergate case. On further review of the law I had concluded that
Sirica could not legally grant this request. Ervin concurred with my
opinion and had asked me to withdraw his request. This could have
been accomplished by letter, but it gave me the opportunity to talk to
Judge Sirica in his chambers. Sirica and I had been friends for years as
faculty colleagues at Georgetown University Law Center.
When I met with Sirica I was careful to emphasize I was not recommending anything regarding his sentencing of the Watergate defendants, but I expressed the hope that one of them might give us information about the cover-up and I referred him to the Sweig case. Judge
Sirica responded that he understood the committee was not making any
request of him, as it had no tight to do, and that he would study all
the law and would sentence as he determined the interests of justice
required.
A few days later, on Wednesday, March 2x, my secretary buzzed me
and told me Judge Sirica was on the line. "Sam, you know I’m sentencing the Watergate defendants this Friday, the twenty-third," Sirica’s
heavy, deliberate voice announced as I picked up the phone. "I think
you should be present in the courtroom when I sentence them. What
I plan to do should be of special interest to you and the committee.
That’s all I can say, you understand." I told Sirica I would be in his
courtroom early enough to get a seat on Friday morning.
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James W. McCord, ]r.
A DAY TO REMEMBER. FRIDAY, MARCH 23,

I973. THE SEVEN
Watergate defendants were scheduled to be sentenced at xo
Chief Judge John J. Sirica’s courtroom was unusually crowded
morning. I managed to get a front-row seat in the public section
instead of the lawyer’s section because I had no official
to be in the courtroom.
The jury box was filled to capacity with reporters. The defendants,
--z7-
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Code of Conduct for United States Judl~es:
http://www, uscou rts.l~ov/uscourts/RulesAndPolicies/conduct/Vol02A-Ch02.pdf
The Code of Conduct for United States Judges was initially adopted by the Judicial Conference
on April 5, :~973, and known as the "Code of Judicial Conduct for United States Judges." It has
been substantially revised since then, but the essential constraints still remain.
Canon 1: A Judl~e Should Uphold the Integrity and Independence of the Judiciary

An independent and honorable judiciary is indispensable to justice in our society. A
judge should maintain and enforce high standards of conduct and should personally
observe those standards, so that the integrity and independence of the judiciary may be
preserved. The provisions of this Code should be construed and applied to further that
objective.
COMMENTARY
Deference to the judgments and rulings of courts depends on public confidence in the
integrity and independence of judges. The integrity and independence of judges depend
in turn on their acting without fear or favor. Although judges should be independent,
they must comply with the law and should comply with this Code.
Adherence to this responsibility helps to maintain public confidence in the impartiality
of the judiciary. Conversely, violation of this Code diminishes public confidence in the
judiciary and injures our system of government under law.
Canon 2: A Judge Should Avoid Impropriety and the Appearance of Impropriety in All Activities
Ao

Bo

Respect for Law. A judge should respect and comply with the law and should act at all
times in a manner that promotes public confidence in the integrity and impartiality of
the judiciary.
Outside Influence. Ajudge should not allow family, social, political, financial, or other
relationships to influence judicial conduct or judgment. A judge should neither lend the
prestige of the judicial office to advance the private interests of the judge or others nor
convey or permit others to convey the impression that they are in a special position to
influence the judge.
COMMENTARY
Canon 2A. An appearance of impropriety occurs when reasonable minds, with
knowledge of all the relevant circumstances disclosed by a reasonable inquiry, would
conclude that the judge’s honesty, integrity, impartiality, temperament, or fitness to
serve as a judge is impaired. Public confidence in the judiciary is eroded by irresponsible

or improper conduct by judges. A judge must avoid all impropriety and appearance of
impropriety.
Canon 3: A Judge Should Perform the Duties of the Office Fairly, Impartially and Diligently
The duties of judicial office take precedence over all other activities. In performing the
duties prescribed by law, the judge should adhere to the following standards:
A. Adjudicative Responsibilities.
1. A judge should be faithful to, and maintain professional competence in, the law and
should not be swayed by partisan interests, public clamor, or fear of criticism.
4. A judge should accord to every person who has a legal interest in a proceeding, and
that person’s lawyer, the full right to be heard according to law. Except as set out below,
a judge should not initiate, permit, or consider ex parte communications or consider
other communications concerning a pending or impending matter that are made
outside the presence of the parties or their lawyers. If a judge receives an
unauthorized ex parte communication bearing on the substance of a matter, the judge
should promptly notify the parties of the subject matter of the communication and
allow the parties an opportunity to respond, if requested. A judge may:
b). when circumstances require it, permit ex parte communication for
scheduling, administrative, or emergency purposes, but only if the ex parte
communication does not address substantive matters and the judge reasonably
believes that no party will gain a procedural, substantive, or tactical advantage
as a result of the ex parte communication;
c). obtain the written advice of a disinterested expert on the law, but only after
giving advance notice to the parties of the person to be consulted and the
subject matter of the advice and affording the parties reasonable opportunity to
object and respond to the notice and to the advice received;

COMMENTARY
Canon 3A(4). The restriction on ex parte communications concerning a proceeding
includes communications from lawyers, law teachers, and others who are not
participants in the proceeding.

(6) A judge should not make public comment on the merits of a matter pending or
impending in any court. A judge should require similar restraint by court personnel
subject to the judge’s direction and control. The prohibition on public comment on the
merits does not extend to public statements made in the course of the judge’s official
duties, to explanations of court procedures, or to scholarly presentations made for
purposes of legal education.

COM M E NTARY
Canon 3A(6). The admonition against public comment about the merits of a pending or
impending matter continues until the appellate process is complete. If the public
comment involves a case from the judge’s own court, the judge should take particular
care so that the comment does not denigrate public confidence in the judiciary’s
integrity and impartiality, which would violate Canon 2A. A judge may comment publicly
on proceedings in which the judge is a litigant in a personal capacity, but not on
mandamus proceedings when the judge is a litigant in an official capacity (but the judge
may respond in accordance with Fed. R. App. P. 21(b)).

C. Disqualification.
(1) A judge shall disqualify himself or herself in a proceeding in which the judge’s
impartiality might reasonably be questioned, including but not limited to instances in which:
(a) the judge has a personal bias or prejudice concerning a party, or personal
knowledge of disputed evidentiary facts concerning the proceeding;

American Bar Association’s Canons of Judicial Ethics state at section 17, Ex Parte
Communications, that a judge "should not permit private interviews, arguments, or
communications designed to influence his judicial action, where interests to be affected
thereby are not represented before him..."

DC Bar Association Rules of Professional Conduct (current version, but had comparable
predecessor in 1973)
Rule 8: Maintaining the Integrity of the Profession
Rule 8.4: Misconduct
It is professional misconduct for a lawyer to:
(a) Violate or attempt to violate the Rules of Professional Conduct, knowingly
assist or induce another to do so, or do so through the acts of another;
(d) Engage in conduct that seriously interferes with the administration of
justice;
(f) Knowingly assist a judge or iudicial officer in conduct that is a violation of
applicable Rules of Judicial Conduct or other law~
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ference with every intention of answering questions. The script had been
dictated by the White House.)
It was an exercise in futility. Television that night dutifully carried film
clips of MacGregor’s charges against the Post. Since there was substantial
evidence of press bias against President Nixon.on other issues, a large number
voters would probably conclude that Watergate was just another political
of no real importance to the average citizen. How wrong they were! The
scenario designed to discredit McGovern was being played out. Military men
and labor leaders were used to promote fear of the South Dakota senator’s
defense spending cuts. Then, in the last week of the campaign, the
administration trotted out Dr. Henry A. Kissinger to defuse the peace issue,
which had been the central theme of McGovern’s appeal. "Peace is at hand,"
said Dr. Kissinger, pronouncing his benediction from his position as a nonpartisan, statesman. The "most admired" man in America allowed himself
to be used.
I knew that the resulting Nixon landslide on November 7, I972, would
increase the arrogance of the president’s men who had managed tO keep the
story of the White House involvement in Watergate from emerging. The
Nixon-Agnew ticket won in forty-nine states, losing only in Massachusetts
and the District of Columbia. Haldeman and Ehrlichman would consider this
a mandate to escalate their concept of the ultimate in secret government-"executive privilege." They would suppress the truth again and again to
screen their abuses of power. They. would continue to administer the government by rewarding their friends and punishing their "enemies." I feared for
my country and knew that I was marked for retaliation.

Chapter TwentT-nine
A JUDGE NAMED SIRICA
IN THE AFTERMATH of the I972 Nixon landslide, only one man
stood in the way of a complete cover-up of the Watergate affair and of the
continuation and expansion of the corruptive doctrine of executive privilege.
That man was my long-time friend United States District Judge~ John J. Sirica,
who was chief judge of the United States District Court in the District of
Columbia. Standing in the path,of the Nixon political juggernaut; the sixtyeight-year-old Sirica, son of Italian immigrants, seemed a frail and futile
figure. Wh~it could one man do when the Democratic leadership in Congress
had failed, when the Democratic Party’s presidential candidate had failed,
when the press had failed, and when confused voters appeared to have endorsed the oppressive and corrupting secrecy of the Watergate cover-up?
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Game Plan for Disaster

President Nixon, buoyed by the unprecedented victory, demonstrated in
the weeks immediately following the election that he was eager to challenge
the Congress and the courts. Nixon, Haldeman, and Ehrlichman interpreted
the success of their game plan as "a mandate of the people~’ for ."four more
years" in which to manipulate the power levers of government as they
please& Nothing seemed impossible as one reuiewed the maneuvers tised to
keep the lid on the Watergate affair. The ultimate in executive privilege had
been shoved down the throat of the Senate Judiciary Committee in the ITT
affair and it had worked. Although Attorney General Richard Kleindienst was
balky about following some orders, in the end he had collaborated in stopping
the Patman committee’s Watergate hearings. The incorruptible Henry Petersen, a Democrat who was assistantattorney general in charge of the Criminal
Division, had been persuaded of the wisdom of Ehrlichman’s suggestion that
Maurice Stans be excused from appearing before the federal grand jury.
Petersen had also been prevailed upon to send a letter to Chairman Patman
arguing for a delay in his planned hearings. Petersen had thus helped give a
nonpartisan appearance to the vital power play managed by House Republican Leader Gerald Ford. Watergate had also proved a good testing ground
for the loyalty of the young men in the White House and the Committee to
Re-elect the President, and Haldeman and Ehrlichman were moving them
into the various government agencies to exert an even tighter White House
control over agency operations and decisions.
From the White House standpoint there was little to fear from the independence of one federal judge when they had performed the miracle of
politicizing the Federal Bureau of Investigation through the appointment of
the fumbling, tractable L. Patrick Gray. The death of the independent J. Edgar Hoover had given the White House unusual access to reports of FBI
agents and an element of control over use of those reports.
Gray, a retired Navy bureaucrat ambitious for the permanent appointmerit as Hoover’s successor, was amenable to White House machinations. He
had corroborated Nixon’s assertion about the thoroughness of the Watergate
investigation and had coordinated attacks on Democratic candidate George
McGovern with the White House game plan. Haldeman and
were also aware that Gray had aided the Watergate cover-up by questio
disposition of documents.
The White House regarded Judge Sirica as a loyal, rock-ribbed
can, and if he remained independent of political pressures the worst
pected was a tou~h trial for the seven Watergate defendants and prison
in line with his reputation as "Maximum John." Neither President
his top aides believed that Sirica would go beyond the immediate charges
seek the whole truth. If the defendants received long sentences,
trol of Justice Department and Parole Board appointments could
Sirica’s stern justice with mercy. Ultimately, there was the president’s c~
tional power to grant full and unconditional pardons. The situation
October and November, I972, gave little reason for believing that Judge
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would do more thana routine job of presiding at the trial. The White House
controlled the FBI, the Justice Department, and the United States Attorney’s
office. The White House had resisted all suggestions for a special prosecutor.
What could a trial judge do against these odds, particularly a life-long Repubican, a supporter and admirer of Richard Nixon. and an appointee of Presight D. Eisenhower?
An image such as Judge Sirica’s, under most circumstances, would have
aade me wary of the success of this politically sensitive investigation. My
involvement in stories revealing political corruption in the federal juin several midwestern states had taught me that even federal judges
politicians in robes, retaining many of their partisan and ideological
and the loyalties that resulted in their selection as judges. Although
appointments to the federal bench were supposed to free federal
es of the need to keep their political fences mended, too many used the
insulated judicial power to become temperamental tyrants. Many of my colleagues in the press pointed to Judge Sirica’s ties with the Republican organiand jumped to the conclusion that under the stern law-and-order face
"Maximum John" lurked another highly partisan Nixon Republican.
I had known John Sirica well since i957, when he was the presiding judge
trial of Seattle Teamsters Union boss Frank Brewster. I had visited
with him in his chambers during that trial, had seen him socially, and had
followed his conduct of the trial of one of Bobby Baker’s associates, Fred B.
Black, Jr., on an income tax evasion charge. During those fifteen years, we
had discussed his i944 resignation as counsel for a House investigating committee in a stormy public hearing rather than be a party to a cover-up, and
the HOuse investigation of the operations of the FCC and other regulatory
agencies in I958, when the Eisenhower" administration’s invoked executive
privilege to hide political tampering at the regulatory agencies. (Bernard
Schwartz, a young New York University law professor, was fired by the
House Legislative Oversight Committee in a I958 incident that was not unlike the cover-up that John Sirica had faced in ~944.)
I knew from those conversations that Judge Sirica understood in great
depth the need for both the Congress and the courts to contain the great
power of the executive branch within the bounds set by Congress. I knew he
recognized the corrupting influence of secret government decisions and of the
Over-use of the phrases "national security" and "executive privilege" to hide
evidence of crimes. But I also knew he was an admirer of Richard Nixon,
having actively worked for the Eisenhower-Nixon ticket in J~52 and ~956,
prior to his appointment to the bench. He had voted for Nixon in J 968 and
Was impressed with what President Nixon and Vice President Agnew profeSSed to believe about firm and fair law enforcement.
~VhiJteUd~ge Sirica had been pleased when I invited him to be my guest at the
House Mess on April 21, 197o; he said it was his first meal at the
u,,.
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Sirica thought it was a good idea, but I .told him that it didn’t always work
out as well in practice as it did on paper. That was my way of hinting at the
problem I was having in getting access to President Nixon. Judge Sirica
smiled in acknowledgment and made reference to his similar problem with
the FCC investigation. When he resigned as counsel for the House Commercd
Committee, Judge Sirica told me, he had declared: "I don’t want it on my
conscience that anyone can say John Sirica is a party to a whitewash."
That declaration of conscience by Judge Sirica came through in essentially every situation he was involved in. He believed that it was ,the role of
the trial judge to elicit all of the truth as well as only the truth in his courtroom, to exercise his power to that end and not to be overly concerned about
whether he would be upheld by iudgments of the United States Court of Appeals, as long as he believed that he was doing "what is right." Such emphasis
on conscience can be skillful public relations, but I had known him well
enough to be convinced he was pretty much what he appeared to be on the
surface. Born to poverty, he was proud of his hard-earned law degree and
sensitive of the need to avoid any appearance of leniency toward organized
crime or political figures. An early career as a welterweight boxer had abolished physical fear, and long experience as a prosecutor, defense lawyer, and
judge had taught him that a completely honest man has no reason to fear
the truth or any process that ensures the emergence of the truth. Since I had
been burned badly because of my faith in Richard M. Nixoh, I hesitated to
write or speak of my conviction that Judge Sirica would be a trustworthy and
aggressive judge. This reluctance endured despite long conversations with
him in the fall of I972 in which we talked of the importance of honest government and I expressed a belief in the eventual triumph of right over wrong.
We did not speak of the merits of the cases before him, but I was sure that
he was lonely and in need of assurance that if he did precisely what he believed to be right, at least one individual would remember it and record it in
historic perspective.
Throughout the fail, Judge Sirica’s rulings had contained hints that he
would be no part of a Republican cover-up. By the first of December I had
decided to go out on a limb with a column favorable to Sirica, in order to
balance the skepticism of the left. Written on December 3, I972, for publication on December 9 and I o, the column began with the assertion that the
Watergate trial was not "his first venture into the hot political waters of the
nation’s capital." I wrote: The public record of the sixty-eight-year-old trial
judge has marked him as tough and non-partisan through his career as an
assistant U.S. attorney prosecuting the toughest cases, a few tumu
months as chief counsel for a congressional investigating subcommittee
fifteen years on the federal bench. He has been a lifelong Republican,
reputation for independence and non-partisanship was established as earl)
I944 when he was named chief counsel by the Democratic chairman of
House investigating subcommittee looking into charges of political tampering
and favoritism at the Federal Communications Commission.
I described how the Roosevelt White House abused its power by re-
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~ting against the committee chairman, Gene Cox, a Georgia Democrat,
had accepted a $2,5oo fee from a radio station while a member of
Cox was forced to resign the chairmanship rather than pursue the
which might have involved some members of the Roosevelt
Representative Clarence F. Lee, a California Democrat, was named
over the investigation of the FCC," I wrote. "He wanted a tough, exnonpartisan prosecutor. Sirica was the man Lee called, but before
forty-year-old prosecutor would take the job, he extracted a promise
the chairman that he had to be permitted to follow out all leads regard~ of who was involved." White House interference continued to the point
it was impossible for Chairman Lee to keep his promise. "Sirica," I re"took the unprecedented action of resigning as chief counsel in a public
and of denouncing the investigation as the ~whitewash’ that it was."
Iaiso declared: "Judge Sirica has an understanding of the political chicanery
can take place with big political slush funds through his work as an
assistant defense attorney in the criminal trial in 194o of Frank Boehm,
president 0f Union Electric Company of St. Louis, Missouri. Boehm was on
trial for periury in connection with testimony he had given dealing with a
$5oo,ooo slush fund for use at Missouri’s capital city of Jefferson City for
influencing and entertaining both Democratic and Republican legislators.
Boehm was convicted."
In reviewing the facts in those cases with Judge Sirica prior to writing my
column, I sensed the same pride in honest, nonpartisan action that I had felt
throughout our association. It made me more confident as I wrote: "If the
seven men indicted in connection with ~he burglary and bugging at Democratic headquarters in the Watergate complex expect to have an easy time
because Sirica is a lifelong Republican appointed in a Republican administration, they should ’give more study to Sirica’s background." I noted that one
ambiguous order by Sirica limiting public statements had been interpreted as
an effort to muzzle the Congress and the press. I explained it in this way:
"Judge Sirica signed one controversial order early in the court proceedings
dealing with the Watergate Seven which was interpreted by critics as barring
further comments by the press and [urther political comments or congressional
investigation until the conclusion of the criminal trial. However, within a day
after Judge Sirica saw how his ruling was being interpreted, he issued a clarifyin.g order stating clearly that it was not his intent to interfere with congressional comment or investigations, political criticism, or prodding by the
med~;~n before this column appeared, Judge Sirica had made a statement in~
open court indicating that he planned to insist that the search for the truth in
the Watergate trial be broader than the narrow limits indicated by the prosecutors "This jury is going to want to know" What did these men go into
that headquarters for?" Judge Sirica said. "Was their sole purpose polmcal
espionage? Were they paid? Was there financial gain? Who hired them? Who
started this?"
The White House showed no coficern that Judge Sirica wanted to know
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"Who hired them? .... Who started this?" Although President Nixon was
avoiding press conferences because he might be questioned about the Watergate investigation, reports from Republican senators and congressmen who
saw him at various functions at the White House in December 1972 indicated their he was "euphoric," convinced that the Watergate investigation
was dead and would be buried at the conclusion of the criminal trial in
January. Haldeman and Ehrlichman were moving ahead with plans to reorganize the entitle structure of the federal government and to make dozens
of personnel changes to insure a tighter rein over the departments, even "
though some independence in cabinet officers had to be tolerated for a few
months. In December I wrote in a column:
Those who displease Haldeman, show an unwanted independence, or even
represent an unspoken challenge to his authority are moved aside, dropped, promoted up and out, or fired."
The decision of George Romney to resign as secretary of housing and urban
development was tied to his independent spirit and his frustration in being treated
like a puppet by the White House staff.
A decision not to continue Commerce Secretary Peter G. Peterson in a cabinet
post was due in part to his independence and a flair for personal publicity that
Haldeman and other White House staffers considered too pushy.
The high degree of competency in international trading matters that Peterson, a forty-six-year-old former board chairman and chief executive officer of the
Bell & Howell Company, brought to the Commerce Department did not weigh
as heavily as White House staff resentment of his independence.
Senator Robert Dole (R., Kans.) carried out the overwhelming majority of
his chores as Republican National Chairman according to a script and tone approved by Haldeman, but occasionally balked at taking instructions through
White House staff members and expressed dissatisfaction at his lack of access to
the president.
That was enough for him to be dumped almost as unceremoniously as the
Democratic chairman, Jean Westwood, who presided at McGovern’s disastrous
campaign. Dole’s stout partisan stand on issues was regarded as a minus by the
same White House staffers who wrote or approved the script.
One important appointment last week was viewed as a prime example 6f
Haldeman’s efforts to keep tight White House control over federal agenciCs~
Presidential advance-man and travel-arranger Ronald H. Walker was named
director of the National Park Service, succeeding career park official George H!
Hartzog.
Conservationists, who had urged selection of an experienced parks man,
dismayed. The Sierra Club said Walker, thirty-five, who co-ordinated
Nixon’s journeys to China and Russia as well as his domestic trips, is
kind of appointee the’public has a right to expect.
My own experiences, as well as the outward signs, led to my cc
that the landslide victory over McGovern had "solidified and
Haldeman’s hold on the federal government. It already was a power
than presidential assistant Sherman Adams wielded in the Eisenhower
ministration, and it may have been unprecedented. The only possible except~
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influence of Col. Edward M. House during the last years Woodrow Wilwas in the White House and ailing. There were reports that Haldeman
ias dissatisfi,ed with the cooperation of Attorney General Kleindienst during
investigation and was planning to replace him with John
The game plan for the second Nixon administration called for
Egil (Bud).Krogh, Ehrlichman’s Number One assistant, to the job
in the Department of Transportation.
was serving as a director of the inaugural committee. The
House was looking for a high government post for him where., conwouldn’t be necessary because of some touchy questions which
be asked about the $35o;ooo cash fund and the financing of G. Gordon
One former White House aide, resentful of Haldeman’s lack of cong him a job, told me that Magruder was "being taken care
~ecause he had lied to the Watergate grand iury. He should have been inand they all know it. It is a sad state of affairs when the guys who do
the dirty work and lie about it are getting the big iobs and those of us who
to be honest are still left hanging at Christmas time." Two months later
Magruder was placed in a $36,ooo-a-year job as an assistant to the secretary
of commerce. It was clear that Magruder, as deputy director of the Nixon
re-election committee, would have to testify in the Watergate burglary trial
and might have to be sacrificed if his periured testimony developed any substantial cracks.
With control of the Justice Department, the Nixon White House was confident that not even independent Judge Sirica could penetrate the stone wall
of silence created by the prosecution’s theory that Gordon Liddy was the
mastermind and that there was no criminal responsibility at a higher level.
But Judge Sirica was to demonstrate that he was hardly an average judge in
his aggressive search for the truth.

Chapter Thirty
THE ELUSIVE TRUTH
ON DECEMBER 8, I972, the body of the. wife of "E. Howard Hunt
was recovered from the wreckage of a ietliner which had crashed near Midway Airport in Chicago. The discovery that Dorothy Hunt was carrying
$Io,ooo in $Ioo bills at the time bf her death stirred speculation that the
money was in some m~nner linked to the Watergate burglary. It was reported
a week later in the Washington Star-News by Joseph Volz and James R. Polk
that Mrs. Hunt was insured for $250,000 under three insurance policies isSued at Washington National Airport, where the United Airlines flight had

A Case Study Reqardino
Ex Parte Communications
[Prepared for the Eastern District of Pennsylvania’s Fall Retreat]
Background
Watergate remains the most significant scandal in modern political history,
with President Nixon resigning in disgrace and two dozen members of his
administration convicted and imprisoned, including his Attorney General, his
Chief of Staff and his Assistant for Domestic Affairs.
Chief District Court Judge John Sirica appointed himself to preside over the
two most prominent Watergate trials, that of the Watergate burglars and of
the ensuing cover-up, which resulted in the convictions of John Mitchell, Bob
Haldeman and John Ehrlichman for conspiracy, obstruction of justice and
perjury.
Geoff Shepard’s recent book, The Real Watergate Scandal, asserts that in
advance of these trials Judge Sirica met privately on over a dozen occasions
with Watergate prosecutors or other interested parties. Some of the
meetings were with friends (albeit influential ones); some were with federal
prosecutors. Some may be seen as relatively innocuous; others may
constitute real cause for concern.
The case study examines Shepard’s sources concerning such meetings in
detail and provides the opportunity to discuss their significance -- and their
implications as to whether the Watergate defendants received the due
process of law guaranteed by the Fifth and Sixth Amendments to our
Constitution.
The case study’s allure is that these are not hypothetical instances; these
are meetings that actually occurred.
Format
Shepard’s source materials for each incident - a package of just over fifty
pages drawn from books or memos by the participants or from staff meeting
notes -- will be distributed in advance, along with a brief explanation of their
context.
This will provide the opportunity for judges to read about and consider each
of the instances prior to the actual discussion - and will assure there is
enough time for a thorough airing of relevant concerns.
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Purely for discussion purposes, the meetings have been grouped into three
categories: (i) those initiated by friends, (ii) those that were possibly
innocuous or incidental, and (iii) those that may provide substantial cause
for concern.
Shepard will be available to respond to any questions or need for
clarification. District Judge Paul S. Diamond, author of Federal Grand Jury
Practice and Procedure, will moderate the discussion, joined by a professor
of criminal or constitutional law.
A summary chart of the meetings to be discussed is attached.
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Case Study Regarding Ex Parte Communications
Summary Meeting Chart
1

Friends Dro )ping By
Clark
12/72
Mollenhoff

2

E. B. Williams

12/72

3

Samuel Dash

3/73

II.
4
5
6
7

To convince Sirica that senior Nixon aides must Mollenhoff’s books: Game Plan for
Disaster (1978) & Investigative
have been involved in Watergate
Reporting ( 1981)
To convince Sirica to go easy on Post reporters Evan Thomas’s Williams biography:
The Man to See (1991)
Bob Woodward and Carl Bernstein
To convince Sirica to impose strict sentences in Dash’s book: Chief Counsel (1976)
order to persuade defendants to testify before
the Senate Watergate Committee

Possibly Innocuous?
Sirica’s book: To Set the Record
To tell Silbert how Sirica thought the
Earl Silbert
1/73
Straight (1979)
prosecution should proceed at trial
Newspaper reports cited in
Unknown
Archibald Cox 6/73 &
defendants’ appellate brief
7/73
Leon Jaworski 11/5/73 Courtesy call on Sirica on Jaworski’s first day in Jaworski’s handwritten "to do" list
(from Jaworski papers at National
office
Archives)
To follow up on a rumor about Silbert that SiricaLacovara’s 1/2/74 memo to Ben
Phil Lacovara & 1/2/74
Veniste
had heard at a New Year’s Eve party
Peter Kreindler

III. Substantial Cause for Concern?
8
Jaworski Staff 12/14/73 To discuss status of Watergate investigations Jaworski’s 12/27/73 letter to Sirica
with judges Sirica and Gesell
To discuss whether a sitting President could be Vorenberg’s staff meeting notes (at
9
Leon Jaworski 1/74
Harvard’s law library)
indicted
Lacovara’s 1/23/74 memo to
Leon Jaworski 2/11/74 To inform Sirica of the prosecutors’ intent to
10
have the grand jury issue a sealed report to theJaworski, Jaworski’s 2/12/74
memo, and Vorenberg’s staff
House Judiciary Committee about President
meeting notes
Nixon
To coordinate timing of the cover-up indictment,Jaworski’s 2/12/74 & 3/1/74
11
Leon Jaworski 3/1/74
such that Sirica could appoint himself to preside memos to file
over the subsequent trial

1. Ex parte meetings with Clark Mollenhoff
Clark Mollenhoff is not a name many people know today, but it once was--at
least among members of the Washington press corps. Before the legend of
Woodward and Bernstein made investigative reporting a hallowed
profession, Mollenhoff (1921-1991) was the dean of Washington’s
investigative reporters. The Institute on Political Journalism still bestows its
annual Clark Mollenhoff Award for Excellence in Investigative Reporting on
the author of the best investigative journalism in a newspaper or magazine.
Born and raised in Iowa and a 1944 graduate of Drake University law school,
Mollenhoff was admitted to practice in Iowa, in Washington, D.C., and in the
federal courts up to and including the U.S. Supreme Court. He was a
reporter, yes, but also an active member of the legal profession and subject
to its rules of professional responsibility.
Mollenhoff had worked for the Des Moines Register since his college days
and was assigned to its Washington bureau following his year at Harvard as
a Neiman Fellow. A nationally syndicated columnist and the author of several
books, Mollenhoff had won the Pulitzer Prize for his reporting on the
influence of organized crime in American society before joining the Nixon
White House staff as special counsel in 1969. After leaving the White House,
he authored six more books, including Game Plan for Disaster (1976), about
Watergate, and a college textbook, Investigative Reporting (1981), whose
highly disturbing disclosures will be the focus of our attention. Like Edward
Bennett Williams, Mollenhoff was a close friend of Sirica, who mentions him
twice in his own book.
Like many of the more prominent reporters in the capital, Mollenhoff was not
content merely to report on the news; he felt compelled to help shape
newsworthy events themselves. For example, in July 1974, as Watergate
spiraled toward its unhappy conclusion, Mollenhoff became so troubled about
Vice President Ford’s continued support of Nixon that he took it upon himself
to counsel the vice president:
I called Ford on the telephone. In a brief, friendly conversation, I
expressed my views and listed the reasons for my opinion that the
evidence established a serious criminal case of obstruction of justice
against Richard Nixon. Ford offered no rebuttal to the facts I cited or
to my legal considerations.
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It was not my desire to urge him to criticize President Nixon, but I did
suggest that it was in neither his best interest nor that of the country for
him to engage in a public defense which was without merit.1
The man on the phone with the vice president was not a reporter--much less
a reporter’s reporter. This was a man of action, one who knew what public
officials ought to be doing and was not shy about telling them so directly.
Similarly, Mollenhoff modestly credits himself with talking Jeb Magruder into
coming clean about his own role in Watergate and its cover-up. Mollenhoff
sought him out in April 1973, after Judge Sirica had read James McCord’s
letter, to share his views about Magruder’s deteriorating situation. Having
first talked to Magruder’s attorney, Mollenhoff took it upon himself to help
Magruder to switch sides; that is, to become a prosecution witness. When
they met, Mollenhoff writes,
I told him ... that I planned "to write a column indicting you in
connection with the Watergate affair."
When I entered his office, at 2:00 P.M., Magruder had been reasonably
confident that he could "ride it out," but when I left, at 2:30, he was nervous
and uncertain, making frequent reference to assurances his lawyers had
been giving him for some months. As a parting shot, I tossed another
ingredient into his stew: "I don’t know who your lawyers are and I don’t
want to know, but if they are paid for by the Nixon re-election committee,
you had better ask yourself whether they are really looking out for your
interests or whether they are using you to protect some higher-ups."2
The day after his meeting with Mollenhoff, Magruder came clean with his
lawyers, which quickly led to his agreement the evening of April 13 to plead
guilty to a single felony count and to become a prosecution witness.
Mollenhoff injected himself into the heart of the scandal at the precise
moment that the cover-up was collapsing, creating the appearance, at least,
that he was more interested in breaking the cover-up and bringing down the
Nixon administration than in Magruder’s personal welfare. Mollenhoff was, as
they say, an interested party, and he acted not as a reporter but as an
active participant in the Watergate drama.
Among Nixon’s most dangerous enemies, Mollenhoff was unusual. He wasn’t
a product of the Eastern Establishment with a lifelong antipathy to
Clark Mollenhoff, Game Plan for Disaster: An Ombudsman’s Report on the Nixon Years (New York: Norton,
1976), p. 349.
Mollenhoff, p. 289-290
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everything that Nixon represented. In fact, he had joined the administration
in its early days, but the disappointment he suffered there may explain the
zeal with which he turned on Nixon in the end.
Mollenhoff had managed to convince Nixon that if he was serious about
running the cleanest administration in recent memory, he would be well
advised to have an ombudsman on his White House staff, someone who
could sniff out problems before they became scandals, who could speak
truth to powermsomeone, that is, very much like Mollenhoff himself.
Nixon .went for it, and Mollenhoff joined the White House staff in August,
1969. He didn’t get all he wanted, however. He didn’t get an office in the
West Wing, and he was not one of Nixon’s few direct reports. Instead, he
was put in the Executive Office Building, given the title of deputy counsel,
and told that he would be reporting to the president through Ehrlichman,
then counsel to the president.
Mollenhoff devoted over a hundred pages at the beginning of his Watergate
book to documenting his frustration at not seeing the president whenever he
thought it appropriate and at having to communicate through Haldeman and
Ehrlichman, the infamous "Berlin Wall." Mollenhoff complained that he saw
the president on only five occasions during his ten-month stay. He was
particularly chagrined by Haldeman’s and Ehrlichman’s use of the phrase
"the President would like" when communicating orders to him. Unless
Mollenhoff got his instructions from the president’s own lips, he frequently
responded, he would not accept them at face value.
Finally, on May 29, 1970, Mollenhoff left in frustration, carrying with him a
deep and abiding resentment of Haldeman and Ehrlichmanmand of the
president. He became chief of the Washington bureau of the Des Moines
Register and resumed his nationally syndicated column, wielding new
authority because of his experience as the president’s special counsel. With
his insider’s knowledge of the White House, he was a respected player
among Washington insiders.
It was Nixon’s great misfortune that one of his fiercest critics also enjoyed a
close friendship with Judge Sirica going back to 1957.3 Mollenhoff
maintained the friendship during his time in the administration, even inviting
the good judge to dine with him in the inner sanctum of the Staff Mess,
Sirica’s first meal at the White House.

3 Mollenhoff, p. 249
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Their relationship became critically important as the tides of Watergate
began to engulf the president and his administration. Mollenhoff believed
that Sirica was the only man who could frustrate the "complete cover-up of
the Watergate affair and ... the continuation and expansion of the corruptive
doctrine of executive privilege,"4 and he was determined to exercise his
influence to ensure that Sirica did not fail:
I hesitated to write or speak of my conviction that Judge Sirica would
be a trustworthy and aggressive judge. This reluctance endured
despite long conversations with him in the fall of 1972 in which we
talked of the importance of honest government and I expressed a
belief in the eventual triumph of right over wrong. We did not speak of
the merits of the cases before him, but I was sure that he was lonely
and in need of assurance that if he did precisely what he believed to
~be right, at least one individual would remember it and record it in
~istorie. pe~.5
It is important to appreciate what Mollenhoff is saying here. He initiated a
series of meetings with the very judge who had appointed himself to preside
over the Watergate burglary trial (and later the cover-up trial). Mollenhoff’s
goal, which he certainly accomplished, was to convince Sirica that he alone
was in a position to thwart the cover-up and to uncover the truth, but only if
he took aggressive action as the presiding judge.
But Mollenhoff also had a special message to deliver to his friend: Mollenhoff
knew the Nixon White House from the inside and had strong opinions as to
what must have happened. In addition, he had a unique inside story that he
was eager to share. He had secured an interview with Maury Stans, Nixon’s
former secretary of commerce who was chairman of CRP’s finance
committee, and Dick Moore, special counsel to the president, who was
working on Watergate matters. Unfortunately, that interview had been off
the record, so Mollenhoff’s could not quote them directly.
The thrust of what Mollenhoff most likely shared with Sirica, however, can
be derived from the chapter on Watergate from his 1981 textbook
Investigative Reporting, where he wrote about confiding his views with Stan
Greigg, the deputy chairman of the Democratic National Committee:
The understanding I had of the internal workings of the White House
and the relationships of the various members of that staff was
important in my early analysis of the Watergate matter. For example, I
’~ Mollenhoff, p. 250
5 Mollenhoff, p. 250.
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knew that Jeb Magruder, a former White House staffer who was
deputy director of CREP, was likely to be Haldeman’s puppet. If CREP
had financed the burglary, it was likely that it had the approval of
Haldeman. I knew that Magruder, ambitious and eager to please
Haldeman, was clearing all but routine matters with Haldeman
personally.
I told Greigg that itwas my view that Haldeman controlled the reelection
committee throughMagruder, and that Magruder would not have initiated
such a burglary on his own ....
The [White House] "game plan" was apparent to me. There would be the
addition of some minor figures with White House connections indicted to give
the impression of a forthright investigation, but even those indictments
would be a part of an obstruction of justice unless they included Magruder,
Haldeman, and Stans.
As a result of the Stans interview [on September 14, 1973, the day before
the burglary indictments were handed down], I now knew that Richard Nixon
was involved in planning and directing a cover-up that was being executed
by John Dean in the White House. 6
Since Mollenhoff was already peddling his insights to others, there is every
reason to suppose that he shared the same views with Judge Sirica. This is
the most harmful and indefensible sort of ex parte meeting with a sitting
judge. Mollenhoff was clearly not there in a journalistic capacity; he was in
no sense interviewing Sirica. No, he was seeking to influence his conduct
and to even the score with Haldeman and Ehrlichman, the men who had cut
off his access to Nixon three years before.
Sirica ate it up. Mollenhoff was telling him how important he was in the
whole scheme of thingsmdescribing the role he was destined to play and
promising to write columns lauding his heroism. He was also sharing his
inside information and opinions, in secret, with the judge who would preside
over the Watergate trials:
In reviewing the facts of those cases with Judge Sirica prior to writing
my column, I sensed the same pride in honest, non-partisan action
that I had felt throughout our association. It made me more confident
as I wrote: "If the seven men indicted in connection with the burglary
and bugging of at Democratic headquarters in the Watergate complex
expect to have an easy time because Judge Sirica is a lifelong
6 Mollenhoff, Investigative Reporting (New York: Macmillian, 1981), "Watergate and the Aftermath," pp. 337-338.
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Republican appointed in a Republican administration, they should give
more study to Sirica’s background."7

7 Mollenhoff, p. 251.
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2. Ex parte meetings with Edward Bennett Williams
Edward Bennett Williams (1920-1988) was born and raised in Hartford,
Connecticut, in modest circumstances. He attended Holy Cross College on an
academic scholarship but really came into his own at Georgetown University
Law School, where he was an outstanding student. Upon graduating in 1944,
he was hired into the eighteen-man law firm of Hogan & Hartson, He stayed
four years before leaving to form his own trial firm, which survives today as
Williams & Connolly.
Williams became known as the best and most aggressive criminal defense
lawyer on the East Coast, if not in the country. Over the course of his fortyfour-year career, he represented an amazing cross section of the prominent
and the powerful of both parties. His clients included Teamsters presidents
Dave Beck and Jimmy Hoffa, on corruption charges; Treasury Secretary John
Connally, on Watergate-related bribery charges; Mafia kingpin Frank
Costello, on racketeering charges; Bernard Goldfine, whose gift of a vicuna
coat had cost Eisenhower’s chief of staff, Sherman Adams, his job; CIA
Director Richard Helms, on charges of lying in congressional testimony;
Senator Joe McCarthy, who was censured by the Senate; Congressman
Adam Clayton Powell, the controversial and flamboyant New Yorker who was
expelled from Congress; New York Yankees owner George Steinbrenner, on
Watergate-related campaign finance charges; and Robert Vesco, who was
indicted with John Mitchell and Maurice Stans on Watergate-related
campaign finance charges.
This h~ugely successful attorney cast a long shadow in Democratic political
circles, especially as a frequent advisor to President Johnson. At.the .,~i~~
time, Williams was an owner of the Washington Redskins football team and
entertained lavishly in his box at RFK Stadium. He was counsel to the
Washington Post, whose cub reporters Woodward and Bernstein were writing
Water, ate-related stories on almost a daily basis. Perhaps as importantly,
he was treasurer of Democratic National Committee, whose offices had been
the target of the Watergate burglars.
Within three days of their June 17, 1972, arrest, Williams had filed a threehundred-page civil suit on behalf of the DNC against CRP. His aggressive
deposition schedule, which had all the characteristics of front-running the
Watergate grand jury’s investigations, was halted by judicial order on
September 21, 1972, just days after the Watergate burglars had been
indicted, but not before severe damage had been inflicted on the Nixon
White House. It’s no wonder that he was considered to be "White House

Enemy Number One," the title of the opening chapter in Robert Pack’s
biography of Williams.1
In short, it would have been difficult to identify a lawyer more closely
identified with the opposition to the Nixon administration or more involved in
efforts to bring about its demise.
V~itliams was also exceptionally close to Sirica. While he is mentioned only
once i"n Sirica’s book (in connection with the incident we will explore below),
Williams was Sirica’s career mentor and saved him from his unsuccessful
solo practice. It seems that when Williams left Hogan & Hartson in 1949 to
form his own criminal defense firm, he arranged for his former partners to
hire Sirica as his replacement, a man some sixteen years his senior but a
fellow graduate of Georgetown Law School. As Pack put it, Sirica never
forgot who saved him and his legal career, which he had been tempted to
give up entirely:
Instead, Sirica spent eight years at Hogan & Hartson, then was named
a U.S. district judge in 1957. As a result of his close friendship with
~Williams (Williams and his wife were godparents of Sirica’s daughter),
~Sirica has disqualified himself from hearing any of Williams’s cases,
.except for routine motions.2
Their friendship is of interest because of something that happened in the fall
of 1972. There was a lull in Watergate reporting following the burglary
indictments on September 15. While the government’s criminal
investigations continued and the Watergate grand jury was still active, the
Post’s stories were losing their immediacy and sense of urgency. Woodward
and Bernstein then hit upon the idea of interviewing several of the
Watergate grand jurors, but when they tried, one of them complained to the
prosecutors. When Sirica was informed of their actions, he brought it to a
halt by admonishing the two reporters. A number of books have covered this
incident, but there is more here than is immediately apparent. Woodward
and Bernstein undertook these interviews with the full concurrence of the
Post’s management and, it appears, with the advance knowledge of the
newspaper’s outside counsel--Edward Bennett Williams and his equally wellconnected partner Joseph Califano.
In late November, Woodward talked someone in the clerk’s office at the U.S.
courthouse into letting him review the list of grand jurors. He was allowed to
look but not to take notes. Over the course of the morning, however, he
Robert Pack, Edward Bennett Williams for the Defense (New York: Harper & Row, 1983).
Ibid. p. 126
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managed to memorize and record all twenty-three names, as well as their
contact information.
This list was discussed, dissected, and debated by the Post’s management
team, who identified the most promising members. Over the first weekend in
December, working independently, Woodward or Bernstein approached at
least six of the jurors, supposedly without success. But on Monday morning,
one of those who had been approached complained to Earl Silbert, an
assistant U.S. attorney, who then informed Sirica.
None of the published accounts contains the specifics of how the meeting
came about, but Williams was promptly dispatched to see his old friend
Judge Sirica on the Post’s behalf. Another biographer, Evan Thomas, offers
this description of Williams’s appeal to Sirica:
Fortunately, Williams and Sirica were old friends, fellow Catholics and
criminal lawyers from the fifties. Williams was godfather to one of the
Judge’s children. Williams took the tack of agreeing with Sirica that
reporters were irresponsible nuisances, but he argued that the grand
jurors had not actually leaked anything, so there had been no breach
~f grand jury secrecy. He promised that the two young reporters would
’be~~e future. Sirica agreed to let them off with a verbal
reprimand .3
Perhaps that is how things really are handled in Washington. Prominent
counsel, perhaps the Nixon administration’s most ardent opponent, meets
privately with his old friend, the very judge who is about to rip that
administration limb from limb, to smooth over this unfortunate incident. It is
incidental that this same lawyer is lead counsel in a pending civil suit against
the president’s re-election committee and seeking damages for its
responsibility for the very break-in that is the subject of the criminal trial
then before this judge. Regardless, everything is finessed and there’s no
harm done--at least to the one side.
Here is how Sirica described this incident and its resolution in his own book:
The newspaper had performed an invaluable public service in keeping
the spotlight on the Watergate case, but now they had gone too far,
interfering, I thought, with the administration of justice.

3 Evan Thomas, The Man to See: Edward Bennett Williams, Ultimate Insider; Legendary Trial Lawyer, (New York:
Simon & Schuster, 1991), p. 277.
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The newspaper’s attorney, Edward Bennett Williams, assured me that
the Post management had admonished the eager young reporters and
that no further incidents like this would occur. I settled on a stiff
lecture in open court, reminding everyone present that to approach a
grand juror and solicit information about a case being investigated was
to ask for a citation for contempt. I praised the grand jurors for their
refusal to co-operate and recessed the proceeding to let the message
sink in. In their later book, about their reporting efforts, Woodward
and Bernstein said that after the lecture, "they felt lousy ... they had
sailed around [the law] and exposed others to danger. They had
chosen expediency over principle .... " I agree. Had they actually
obtained information from that grand juror, they would have gone to
jail.4
How reassuring. Here is yet another instructive example of how a
considerate and resolute judge has assessed an unfortunate incident and
dealt with it in a prompt and proper manner--from the lips of the very judge
who acted so responsibly. And he knows the reporters were contrite about
what they had done because they said so in their bestselling book.
The only trouble is that much of this story turns out to be completely untrue.
Sirica’s remarks to the overreaching journalists were hardly a "stiff lecture in
open court." Having collected members of the press in his courtroom on
December 19, 1972, he informed them that "a news media representative"
had improperly approached grand jurors, a trespass he characterized as
"extremely serious." He took no action against the two reporters, warning
only in the most general way that seeking out grand jurors could,
potentially, place people in contempt of court.
Gordon Liddy, who had been indicted by this same grand jury and was soon
to stand trial before this very judge, complained in his memoir that Sirica
"had knuckled under to the Post’s powerful lawyer, Edward Bennett
Williams," pointing out that far from singling out Woodward and Bernstein
for their unacceptable conduct, Sirica had never even mentioned their
names.5
This Was not the only ex parte meeting that Williams had with Sirica at that
time:

4 John J. Sirica, To Set the Record Straight: The Break-in, the Tapes, the Conspirators, the Pardon (New York:
Norton, 1979), pp. 54-55
5 G. Gordon Liddy, Will: The Autobiography of G. Gordon Liddy (New York: St. Martin’s, 1980) p. 282.
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Shortly after Sirica’s lecture to the press against seeking out grand
jurors, a potential witness in the case mistakenly understood
Woodward to have identified himself as an FBI agent when he tried to
~!,nterview her. Williams again had to argue on behalf of Woodward and
Bernstein to Sirica, who placed additional restrictions on the two eager
l~eporters.6
So we have not one but two instances of private meetings between Sirica
and Ed Williams, about whose friendship the judge was so punctilious that
he would not allow Williams even to practice before him in court. Of course,
we do not know the full content of the meetings--since they were secret and
no record of their conversation was kept--so we don’t know what else might
have been said during the course of their discussion. It seems fair to
assume, however, that these were not quick, five-minute conversations.
We only know that if the defendants’ counsel had been made aware of these
meetings, as they should have been, they would have insisted that they be
conducted in open court and on the record so that everyone would know
what had been said and they could have been assured that their clients’
interests had been protected.
This was how matters stood until April 29, 2012, when an article by Jeff
Himmelman was posted in the online edition of New York magazine.7
Himmelman, who had been Woodward’s research assistant and lived on the
third floor of Woodward’s house, had agreed to help Ben Bradlee, the ninetyyear-old former editor of the Washington Post, who was considering writing
another book. Bradlee, who died in October 2014, subsequently decided to
have Himmelman write the book on his own and opened all of his files to the
young researcher.
The article, soon followed by the book itself, Yours in Truth: A Personal
Portrait of Ben Bradlee, contained a number of remarkable revelations. To
begin with, in a talk on March 15, 2011, Woodward said that the Post’s
lawyers had approved their efforts to interview the Watergate grand jurors:
..In the Watergate investigation, Carl Bernstein and I went to talk to
!grand jurors. We had legal advice saying we could do it. It was very
risky. It is not something I’m sure I’d do all the time, but when you’re
convinced the system of justice has collapsed, I think you have to be
very aggressive. But we didn’t say we were from the U.S. attorney’s
6 Pack, p. 18, citing Bernstein, pp. 225-227.
7 Jeff Himmelman, "The Red Flag in the Flowerpot," http://nymag.com/news/features/ben-bradlee-2012-5/
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office. We identified ourselves as Washington Post reportersmand we
got nothing from the grand jurors. [Emphasis added.]8
This is rather startling news, since Williams had vehemently denied ever
giving advance permission for this initiative. It also does not sound like the
contrition that Sirica bragged about having inspired with his skillful handling
of this breach of grand jury sanctity.
Himmelman also disclosed that Williams himself had strongly objected to the
description of his meeting with Sirica that appeared in Woodward’s and
Bernstein’s blockbuster book, All the President’s Men9:
Williams didn’t like the idea of a back room deal with Sirica and
objected to its publication in All the President’s Men; just before the
book came out he appealed to Simon and Shuster to have it eliminated
from the manuscript. When it made it into the final draft, Williams
refused to talk to Woodward for two years.1°
Williams was right to be seriously concerned. Much more attuned to the
Rules of Professional Responsibility than the two reporters, the eminent
lawyer had realized all along that his meeting with Sirica could have been
characterizedmand criticizedmas a back-room deal. But Woodward’s and
Bernstein’s description was an entirely different matter. Williams knew the
responsibilities and obligations regarding ex parte meetings between lawyers
and judges and feared that the disclosure of such a meeting in the reporters’
book would be seen as a clear violation of both legal and judicial ethics and
lead to real trouble. It is no wonder that he was so aggressive in his efforts
to have that section removed and that he reacted so strongly when it was
not. The disclosure could have gotten him hauled before the bar
association’s ethics committee and perhaps even disciplined as a result.
Himmelman’s most interesting disclosure, however, was that Bernstein had,
in fact, succeeded in interviewing at least one of the Watergate grand jurors.
She turns out to be the source that the two reporters misleadingly described
in their book as "Z," with the implication that she was a CRP secretary.11 The
grand juror in question turns out to be Elaine Edlund, 45, a secretary for a
consulting firm.12
8 Himmelman, p. 204
9 Carl Bemstein and Bob Woodward, All the President’s Men (New York: Simon & Schuster, 1974.)
lo Himmelman, p. 202
11 Bemstein, pp. 211-213.
12 Holland, Max. "Beyond Deep Throat: The Hidden Watergate Sources That Helped Topple a President",
Newsweek, October 9, 2014. http://www.newsweek.com/2014/10/17/many-sources-behind-woodward-andbernsteins-deep-throat-276291.html
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Bradlee’s files contained seven pages of typed notes from Bernstein’s
interview with that grand juror on December 4, 1972. This appears to
confirm that Bradlee himself knew of Bernstein’s success, and it suggests
that the evidence of this breach of grand jury sanctity had been deposited
with Bradlee for safekeeping when Silbert was tipped off about the reporters’
attempted interviews. If they were questioned, Woodward and Bernstein
could deny having anything incriminating in their possession. While one
hesitates to question the ethics of these heroic journalists, the cynically
minded might ask in what other particulars the veracity of their reporting
might be doubted.13
Finally, Himmelman found the following notes from the files of Alan Pakula,
the director of the movie version of All the President’s Men:
Barry Sussman [the editor in charge of the Washington Post’s
Watergate coverage], to Pakula: "Some of their writing is not true ...
that they never got something from a Grand Jury member. Barry
thinks that’s wrong. They did get information from one person and Carl
planned to meet with that person again."14
There is considerable basis, therefore, for believing that the Post’s entire
newsroom had been lying about the grand juror incident for forty years. It
also contains the tantalizing possibility that Edward Bennett Williams not
only knew and approved of the initiative in advance but may also have
known about the successful interview with one of the grand jurors when he
assured Sirica that Woodward and Bernstein had obtained no information
from any of them.

13 Ben Bradlee, for example, later admitted in an unpublished interview that he harbored serious doubts about Deep
Throat and many of the specifics of Woodward’s reporting. Jeff Himmelman devotes two chapters in his book to
this, as well as to Woodward’s reactions in attempting to prevent Bradlee’s doubts from being disclosed. See Doubt
(Part One) and Doubt (Part Two), Himmelman, pp. 211-231.
14 Himmelman, p. 210.
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3. Ex parte meeting with Samuel Dash
Sam Dash was a man with a mission. The Ervin Committee’s newly
appointed chief counsel, he needed witnesses to fill the public hearings that
were scheduled to begin on May 17, 1973.
The Georgetown law professor had built a distinguished legal career,
graduating from Harvard Law School in 1950 and becoming district attorney
of Philadelphia at the age of thirty, but now he faced a major challenge:
I .turned my attention to the problem of how to begin developing some
cracks in the wall of silence which the Watergate burglars had
,~onstructed and maintained. I had no doubt that our investigation was
confronting a major cover-up conspiracy. It seemed obvious we would
~eed the help of an insider--an informer to successfully expose this
.conspiracy. Some extraordinary tactic had to be employed to induce
one or more of the burglars to start talking.1
On March 23, Sirica would announce his sentences in the burglary trial, and
Dash saw an opportunity for the judge to help him. "Other judges had used
the sentencing power as a carrot-and-stick strategy to provide an incentive
for a convicted defendant to turn informer,"2 and Dash figured Sirica could
do the same. In a political corruption case against Martin Sweig, Dash had
actually opposed "provisional sentencing"mtemporarily imposing a severe
sentence with the offer to reduce it in exchange for the prisoner’s
cooperationmbefore the Court of Appeals for the Second Circuit. "But I had
lost," he writes. "Although I still believed the practice was wrong, the Sweig
case was a legal precedent that a trial judge could use the sentence as a
pressure tactic on the defendant."3
In the Sweig case, however, the trial judge was seeking to encourage the
defendant’s cooperation with prosecutors. Dash now had in mind a whole
new objective: to use the possibility of future sentence reduction to
encourage the defendants’ cooperation with a political investigation by the
Senate that had no legal connection with the prosecution of them in the U.S.
district court. It is a crucial distinction--in law and in fact--that seems to
have been missed by all commentators to date.
Dash was almost gleeful in explaining how he maneuvered himself into an ex
parte meeting with Judge Sirica:
I Samuel Dash, Chief Counsel: Inside the Ervin Committee--The UntoldStory of Watergate (New York: Random
House, 1976), p. 26.
2 Dash, p. 26.
3 Dash, p. 26.
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As chief counsel of the Senate committee, I had no standing in the
criminal case before Judge Sirica. But I had a committee reason to
meet with him prior to the sentencing date. Senator Ervin had earlier
requested Sirica to let the committee inspect the grand jury minutes of
the Watergate case. On further review of the law I had concluded that
Sirica could not legally grant this request. Ervin concurred with my
opinion and had asked me to withdraw his request. This could have
been accomplished by letter, but it gave me the opportunity to talk to
Judge Sirica in his chambers. Sirica and I had been friends for years as
faculty colleagues at Georgetown University Law Center.4
In the privacy of the judge’s chambers-cum-Georgetown faculty club, Dash
communicated the scheme to his friend with a wink and a nod:
When I met with Sirica I was careful to emphasize I was not
recommending anything regarding his sentencing of the Watergate
defendants, but I expressed the hope that one of them might give us
information about the cover-up and I referred him to the Sweig case.
Judge Sirica responded that he understood the committee was not
making any request of him, as it had no right to do, and that he would
study all the law and would sentence as he determined the interests of
j~stice required.5
This meeting was flagrant violation of legal and judicial ethics. The
commentary to Canon 3 of the Rules of Conduct for United States Judges
addresses this situation directly:
Canon 3A(4). The restriction on ex parte communications concerning a
proceeding includes communications from lawyers, law teachers, and
others who are not participants in the proceeding.
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4. Ex parte meeting with Earl Silbert
As principal assistant U.S. attorney for the District of Columbia, Earl Silbert1
was an ideal and idealistic prosecutor. In pursuing the Watergate burglary,
he directed a complex investigation, sought indictments in those cases he
knew he could prove, laid out his strategy for his superiors in a timely and
convincing fashion, explaining clearly how he might go after any higher-ups
once the initial convictions had been obtained, and put on a most convincing
case on the government’s behalf at trial.
Silbert and his associates are responsible for breaking the cover-up--and
they did so in a thoroughly proper and professional manner. Later, however,
they were treated shoddily by the special prosecutor--relieved of their
responsibilities and gagged so they could not even respond to press
inquiries--and by many in the media, but their hands are clean and their
reputations are intact.
Silbert’s professional and ethical prosecution was not good enough for Sirica,
however. He felt constrained being on the bench when he very much wanted
to participate as a member of the prosecution team. One of the ways he
tried to fulfill this desire was to seek a private, ex parte meeting with Silbert.
We know about this meeting only because Sirica describes it in his own
book. Here’s what he wrote:
like Earl Silbert. I think he’s a good lawyer. I wanted to be helpful, to
tshare with him some of my experiences which I felt might give him
~some guidance through what was obviously a tough situation.
!Afew days before the trial started, he was in my chambers discussing
an administrative problem unconnected with the Watergate case. I
said to him, "Earl, look, you’ve got a great opportunity in this case if
~you go right down the middle, let the chips fall where they may. Don’t
.let anybody put pressure on you."
~Before he left my office, I gave him a bound copy of the hearings
conducted back in 1944 by a select committee of the House of
Representatives into the activities of the Federal Communications
Commission. I wanted the young prosecutor to know just how whitewashers were engineered. And I wanted him to know that I had had
~direct experience with cover-ups while serving as chief counsel to that
committee.2
1 Files from Silbert’s Watergate investigations are a part of the Watergate Special Prosecution Force files in the
Special Access Section of Archives II in College Park, Maryland.
2 Sirica, p. 3 8.
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It takes a fairly arrogant judgemas Sirica clearly wasmnot only to take a
seasoned prosecutor aside condescendingly to let him know just how the
case should be tried, but to brag about having done so in his memoir.
Despite Sirica’s assurance that his conversation with Silbert came about
casually, it is clear from the context that he had prepared for the encounter.
Sirica had been chief counsel in 1944 to the House Select Committee to
Investigate the Federal Communications Commission but had resigned in
protest when the committee decided to close the remainder of the hearings
to the public--an action Sirica saw as a whitewash. Sirica thrust the records
of those hearings into Silbert’s hands and urged him to study them. Indeed,
earlier drafts of Sirica’s memoir in the Library of Congress make it clear that
he viewed his experience of thirty years earlier as instructive for his pursuit
of the truth in the break-in trial.
As with other ex parte meetings, we have only Sirica’s benign version of his
meeting with Silbert, but it was seriously improper for the meeting to take
place at all. Judges may not privately instruct prosecutors on how to put on
cases before them. At the very least, it clearly demonstrates Sirica’s
prosecutorial bias. If the defense had learned of this meeting, Sirica would
have had to recuse himself from further involvement in the break-in case.
But the meeting was secret, there was no record of it, and no one knew
about it.
I intend no criticism of Earl Silbert. By this time, he was no doubt used to
Sirica’s prosecutorial bent. He would have shrugged this off and continued
his prosecution precisely as he saw fit. The initiative for this illicit
conversation was Sirica’s alone. It was the judge who denied the defendants
their right to a fair trial by trying privately to instruct the prosecutor on how
to try his case.
It does not excuse Sirica to point out that he merely instructed Silbert to "go
right down the middle"~that is not the point. We have no idea of what was
actually intended or said. Sirica arranged the meeting, and his giving any
advice or instruction was per se improper.

2

5. Ex Parte Meetings with Archibald Cox
In their attempt to have Sirica removed as presiding judge in the cover-up
trial, the defendants cited two newspaper accounts--dated June 19 and July
18, 1973--indicating that Sirica had met privately with prosecutors while
Cox was still the special prosecutor. In the earlier article, the Associated
Press had reported, "After Cox met with newsmen, he conferred privately for
15 minutes with U.S. District Court Judge John J. Sirica and Sirica, without
further explanation, scheduled a hearing for today."1
This was about the time that Dean’s scheduled testimony before the Ervin
Committee was postponed because of the visit of the Soviet leader Leonid
Brezhnev. It is possible, then, that Cox’s private visit dealt with his
continuing concern that Dean’s public testimony would taint the jury pool in
the District of Columbia.
Petition for Writ of Mandamus
Shortly after Sirica had appointed himself, on March 1, 1974, to preside over
the cover-up trial, defendants petitioned the DC Circuit Court for a Writ of
Mandamus, removing Sirica from further involvement in the case. One of
the things they requested was an Evidentiary Hearing to explore Sirica’s ex
parte meetings with prosecutors, citing the two newspaper articles about his
meetings with Archibald Cox.
Interestingly, the ACLU filed an amicus brief supporting this idea.2
For their part, the WSPF brief did not even mention or respond to
defendants’ request for such an Evidentiary Hearing. Given the number of
meetings which have now come to light, one can perhaps appreciate why.
The Circuit Court, sitting en banc and without even providing the opportunity
for oral argument, denied the Petition in a one sentence, per curiam order,
along with a vigorous dissent from Judge MacKinnon.3
This was one of twelve appeals taken from Judge Sirica’s Watergate trials
where the Circuit Court sat sua sponte en banc, always with these same five
judges upholding Sirica’s rulings: David Bazelon (CJ), Harold Levanthal, Carl
McGowan, Spotswood Robinson, and J. Skelly Wright.

See news article attached at 5-1.
See ACLU Memorandum attached at 5-2.
Mitchell v Sirica, 502 F2d 375 (D.C. Cir. 1974), cert. denied, 418 U.S. 955 (1974).
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UNITED STATES DISTRICT COURT
DISTRICT OF COLUMBIA

UNITED STATES OF A!’~E~ICA,
Plaintiff,
Criminal Case
No. 74-110
JOHN N. MITCHELL, et al.,
Defendants.

~MOP4%NDUM OF AMERIC~ CIVIL LIBERTIES UNION,
AMICUS CURIAE, IN SUPPORT OF JOINT MOTION O}~
DEFENDANTS TO DISQUALIFY THE HONOI~BLE JOHN
J. SIRICA AND FOR AN EVIDENTIARY HEARING.
Interest of Ar~icus Curiae
The Am~,rican Civil Liberties Union is a private~
non-partisan organization with over 250,000 members
throughout the country. Its purpose is to defend the
Bill of ~ights. ’2he Union has historically been
specifically concerned with the construction and appli-’
cation of the Fifth and Sixth Amendments which, taken
together, supply the constitutional basi,’~ for the guarantee of a fair trial for anyone accused of crime. The
right of a defendant to have his case heard before an
impartial judge is an elementary ingredient of the constitutional requirement of a fair trial. It is for that
reason that we submit this memorandum.
A_r_~qumen t~
IIav:Lng read the Points and Authorities and Joint
Affidavit filed by defendants in support of theJ.r HotJon

to Disqualify, w~ file this memorandum to.support defendants’ rights to an evidentiary hearing on their
motion. If theyI prove the assertions upon which their
motion is groond.~d we believe the motion to disqualify
should be granted.

¯
The disqualification provisions of 18 U.S.C.,
sections 144 and 455 are mandatory upon a judge who has
"a personal bias or prejudice .

. in favor of any

adverse party," ~"a substantial interest," has "been of

counsel" or "has been a material witness" in connection
with any proceeding before him. The statutes rest upon
a fundamental principle of procedural dtle process frequently applied,by the Supreme Court: "No man is permitred to try cases where he has an interest in the outcome." _I~_~ r~e Mu~t-chison., 349 U.S. 133, 136 ~1955). The
stringency of this rule "may sometimes ba~, trial by
judges who have no actual bias and who would do their
very best to weigh the scales of justice equally between
contending parties. But to pe]:fo~m its high function
in the best way ’justice must satisfy the appearance of
justice.’ Offutt v. United States, 348 U.S. Ii." Id.,
at 136. See also Commonwealth Coat~o~n_oration....

__ -__ v.

Conti~nental Casua]:[[iy__qo__m~, 393 U.S. 145, 148 (1968)
("any tribunal ,permitted by law to try cases or contro.versies not only must be unbiased, but also. must avoid
the appearance }of bias"); cf.. _T_u~}_, v. Ohio, 273 U.S. 510
(1927).
The mandafory ]?rovisions of the disqualification
statutes have ~]een frequently recognized by lower federal
courts. In ].~o_~l!~_~e~yi(j:!! v. United States, 249 F.2d 737, 741

- 2 -

(Sth Cir. 1957), cert. denied, 356 U.S. 919 (1958),
the statute was construed to require disqualification
if a judge has "a prior knowledge of the facts or prior
interest in an issue arising out of them." Similarly,
in United States v. Vasilick, 160 F.2d 631, 632 (3rd
Cir. 1947), it was held that a district judge who was
a district attorney when a criminal defendant was tried
and convicted in his jurisdiction should have disqualified himself from a motion to vacate the senten.ce. The
Court of Appeals pointed out that "[i]n reaching this
conclusion we desire to make it abundantly clear that
we entertain no doubt of the fairness or impartiality of
the District Judge." I~d. at 632. See also United
States v. Maher, 88 F.Supp. 1007 (D. Maine 1950) (former
United States AfrO±hey must disqualify himself as -jUdge
in any case arising during his tenure as United States
At.torney) .
If the allegations put forward by’defe~’~dants as
the basis for their motion are proved, we believe the
motion should be granted. Particularly where the subject
matter of the prosecution involves alleged unlawful conduct
by high--ranking government officials in the course of
their dhties, the judiciary should exercise meticulous
care to assure that the integrity of the judicial process
is itself not brought into q~estion.
Respectfully Submitted,

lunerican.Civil Liberties Union
22 .East 40th Street
New York, New Yorh I0016
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6. Jaworski’s Courtesy Call on Judge Sirica
At the top of Jaworski’s hand-written "to do" list for his first day in office
(November 5, 1973) is the word "oath."
On the next line is the notation, "Courtesy call on Sirica." Neither party
mentions this first meeting in his book, but it must have been an interesting
one--especially in light of what followed.

7. Ex Parte Meeting with Lacovara and Kreindler
While attending a New Year’s Eve party at his former law firm, Hogan &
Hartson, Judge Sirica heard a rumor about Earl Silbert, whom he was
scheduled to swear in as U.S. Attorney the following Monday.
Sirica called the Special Prosecutor’s office, asking to meet with Jaworski who was in Texas and unavailable.
Instead, he met with Special Counsel, Philip Lacovara, and Jaworski’s
Executive Assistant, Peter Kreindler.1

See Lacovara memo of January 2, 1974 attached as 7-1..

WA TERGATE SPECIAL PROSECUTION FORCE

DEPARTME,’VT OF JUSTICE

Memorandum
TO

FROM :

SUBJECT:

: Richard Ben-Veniste

.DATE: Jan. 2, 1974

Philip A. Lacovar~~/

Earl J. Silbert/Alex Butterfield

R%’~~,.-m~,~Y 10-p.m. Om.Tu~sday, January 1, 1974, I received
a ~le~ call at ~ ~
~ J~es~
~w clerk
~ s~ ~n~~
~ C~istoffer~n,
J~ge w~d ~ see
~.
~~ ~ ~ ~n ~s ~ers as early as possible the
~in~. ~ I r~lied ~at ~. Ja~rski was not e~c~d
~5acE ~n Was~n~on ~til n~n,Todd stated-t~t I at least should

9 zrlcathat
anu the
his swearin
law clerk,
The Judge began by stating
¯ in chambers.
to be the interim U.S. ~ .......... g In of Earl J. Silbert
¯
that he had ]ust
come upon
~u~u~some
wasinformation
SCheduled for
that 12
caused
noon him
andto¯
be somewhat concerned about the proposed court-appointment.
The Judge explained that at a party the previous evening at the
home of a Washington lawyer, a present or former member of the
irm of Hogan and Hartson (the Jud-e’s f ...... --, . ~im that he had ~-~ ....... 9_
u~mer rl~m; had told
.......
-,~=~u
~ume
~nlngs
amout
Silbert
that mi ht
~ause ~ne court some embarrasment
¯
~===~rlDe~
Dy
t~e dU~ge,
the story was that Alex B~tterfield, formerly of HqR.
Halde~an’s
staff and now FAAAdministrator, had confided to a close friend
that, before he was q~!estione~ he was called into Haldeman’s
office and told about ten or twelve questions he would be asked
¯ and was .told what answers to give. It is unclear whether the
person to whom Butterfield allegedly told this story was the
same person as related it to Judge Sirica but it is more likely
the immediate source of the story (referred-to.~o~ly as "Paul")
heard about it secondhand.
ind~e~, that Earl Silbert
or had otherwise behaved in a~nd’been the_source of any leaks
J-nappropriateway-.
in assurance
the°x~l ~ate~gate investigatiom~
Repeating the
that I had ~iven the Judge when he telephoned me at my home
on Sunday, December 29, 1973, to "clear" the proposed appointment of Silbert, I told him that I had discussed Silbert’s role
in the case both with the Special Prosecutor and with o~hers in
this office who were most familiar with the Watergate cover-up

indwith the Justice Department’s handling of it and that we
/
¯

knew of nothing to indicate bad faith or impropriety on Silbert’s
part. The Judge asked whether Butterfield had testified before
the original grand jury and both Peter Kreindler and I expressed
our doubts that hehad been interrogated.
The Judge asked for recommendations and I told him that wewould
look into the matter but that the likelihood that this report
would lead to any heretofore unsuspected disclosuresabout involvement by Silbert in misconduct was so slight that I saw no
reason for delaying the appointment. When the Judge asked
"
whether he should step aside and allow Judge Hart to. administer
the oath or should at least discuss these matters with the Board
of Judges, I told him that I was in no position to advise him
on whether to avoid a~ministering the oath to Silbert himself
and I said he could feel free to advise the Board of Judges
that we did not regard Earl Silbert’s role in the case as in
any way censurable. I promised that I would promptly ascertain
whether we had anything on the Butterfield angle of this story.
After checking with you, Henry Ruth, George Frampton, and Gerry
Goldman, I ascertained that neither Watergate files nor central
files has any record that Butterfield was eve~ questioned by
anyone prior to his appearance before the Senate Select. Committee
in July, 1973, I cal~ed back the Judge and told him of this
conclusion. I stated that the most likely explanation was that
prior to his Senate testimony, some Committee source had indicated
to the White House what-.othe likely questions would be to present
or former White House staffmembers. Even though Haldeman was
not on the staff at that time, he apparently stayed closely in
touch with matters and had been Butterfield’s superior. ~.~

The Judge thanked me for this information.

";~Olr~" h ’-ira. On this-basis, Judge Sirica
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I suggest that someone from your task force should contact
Butterfield to ascertain whether he had advance knowledge of
any questions hew as to be asked by government investigators,
whether before the Senate or before our grand jury and what
role H.R. Haldemanmay have played i~--~riefing or debriefing
him.
CC:

Leon Jaworski
Henry Ruth
Peter Kreindler

8. Ex Parte Meeting with Jaworsid and His Staff
On December 14, 1973 and at Sirica’s specific request, four top WSPF
officials participated in a private, ex parte meeting with him and Judge
Gerhard Gesell. In addition to Jaworski, the prosecutors present were Henry
Ruth, deputy special prosecutor; Philip Lacovara, special counsel; and
Richard Ben-Veniste, acting head of the Watergate Task Force. Because no
record was kept, we do not know the extent of the meeting or the topics
that were covered. None of the participants ever even mentioned this
meeting in their three subsequent books.
Jaworski had assumed office just the month before, so the meeting is likely
to have been a full blown review of the ongoing and anticipated WSPF
criminal investigations. It simply strains credulity to believe that there was
no discussion of potential defendants or of the evidence that had been
gathered against them. This conclusion is all the more likely in light of the
presence of Ben-Veniste, the acting head of the Watergate Task Force. The
omission of all four other task force heads suggests the meeting’s focus was
on his group’s investigations.
One topic most likely to have been discussed was the significance and effect
of the tape of March 21, 1973, especially because it had only been a matter
of days since Sirica had turned the first set of subpoenaed White House
tapes over to WSPF prosecutors. Indeed, the prosecutors had listened to the
March 21, 1973, meeting only two days before this session with Sirica and
Gesell. It thus seems clear that a primary purpose for the meeting was for
Sirica to get the prosecutors’ reactions to those tape recordingsmthe ones
he had just finished reviewing himself. It is unlikely that the prosecutors
concealed their horror at hearing that particular conversation, which they
dwell on rather extensively in their respective books.1 Of course, any
discussion of actual evidence to be introduced in the coming cover-up trial
was clearly and strictly forbidden by the canons of professional and judicial
ethics.
It is not clear why Judge Gesell alone was invited to the December 14th
meeting, but Sirica assigned to him all of the Watergate-related cases that
Sirica did not take for himself. Indeed, Gesell was already involved in several
Watergate-related matters. He had recently accepted Donald Segretti’s
guilty plea, on October 1, for political sabotage of campaign opponents,
Sirica had assigned him the related trial of Dwight Chapin, who had been
indicted for perjury on November 29, and Gesell had accepted, on November
~ Leon Jaworski. The Right and the Power: The Prosecutions of Watergate (New York: Reader’s Digest Press,
1977); Richard Ben Veniste and George Frampton. Stonewall: The Real Story of the Watergate Prosecution (New
York: Simon and Schuster, 1977). and Ben-Veniste in Annotated Bibliography.

30, Egil Krogh’s guilty plea for his role in the Plumbers break-in of Daniel
EIIsberg’s psychiatrist’s office.
With these six participants in attendance, the meeting of December 14 could
not have been a brief or casual encounter. The only reason that we now
know anything about it, however, is a copy of a letter that Jaworski sent to
Sirica on December 27. It is interesting that in the intervening forty years,
no other copy has come to light. Jaworski’s letter predicts the timing and
nature of forthcoming indictments, should the respective grand juries follow
the recommendations of his five WSPF task forces.2
Two observations are in order. First, obtaining some idea of the anticipated
indictments would be a perfectly legitimate concern for the chief judge
responsible for management of the court’s docket and its grand juries. But
this could not have been the sole basis for the meeting of these six men. If
this were all that Sirica wanted to know, he could have had his law clerk
convey such a request to WSPF officials.
Second, if Jaworski had wanted to protect Sirica from subsequent questions
about the nature and extent of this highly unusual get-together, he could
have supplied the requested information without specifically describing their
ex parte meeting. Instead, his letter opened with the following sentence:
When Messrs. Ruth, Lacovara, Ben-Veniste and I met with you and
Judge Gesell at your request on Friday, December 14, you suggested
that it would be helpful if we could provide you with some sense of the
caseload that we would be generating for the Court over the next
several months.
We don’t know if Jaworski was protecting himself in the event their meeting
became public or was somehow trying to alert Sirica to the idea that such
meetings could not go unnoticed.
There also is a separate item of interest in Jaworski’s lettermhis prediction
that the comprehensive cover-up indictments would be handed down by the
grand jury "by the end of January or the beginning of February." This was
information that Sirica very much welcomed, because grand jury action
within this time frame--before Sirica’s seventieth birthdaymwould allow him
to appoint himself to preside over that trial.

2 See Jaworski letter of December 27, 1974, attached as 8-1..

2

Kon0rable John J. Sirica
Chief Judge
United States District Court
for the District of Columbia
Washington, D. C. 20001
Dear Chief Judge ~irica:
When Messrs. R~th, Lacovara, Ben-Veniste and I met with
you and Judge Gesell at your request on Friday, December 14,
you suggested that it would be helpful if ~e could provide
you with some sense of the caseload that we would be generating for the Court over the next several months. I have reviewed the status of the investigations currently under way
with my task force leaders, and have put together what I
believe is a reasonable projection of the scale of indictments that may be returned ~etween the beginning of the new
year and the end of April. ~
In January and February, I foreseethe possibility ~hat
the grand juries may return three multi-defendant indictments
that would take approximately a week each to try. During
that time I can calculate approximately three additional
indictments that might consume two weeks each of trial.
Another case might last for three weeks. I also anticipate
that, should an indictment be voted in another area actively
under investigation at the present, it would take.from four
to six Weeks to try the case. And finally, I believe~
b_y the ~.of Ja~n~y qr the~ingo~-~a~eb_rgary~we mayh~L~_~ctment-i~ a case-that could well ~ake ~hree

~onths~_~~.
Looking ahead to March and April, I have reason to.
anticip@te.two _or three indictments that may-involve oneweek trials, one involving a two-week trial, and another
possibly leading to a three-week trial. Of course, there
are a n~axber of other matters currently at the preliminary
stages of investigation which might be ready for indictment
during March and April as well. Added to the cases referred

to aboveare a number of relatively straightforward cases
that, if not terminated by an agreed upon plea of guilty~
should ~ake no more than a day or two to try.
I am sure you can appreciate that the estimates I have
given are extremely rough. Itis, of course, possible that
the grand jurY~ill elect not to return indictments in some
of these areas. In addition, willingness by potential
defendants to agree to plead guilty before or after indictmentmay substantially reduce the number or length of the
trials. It.is my opinion, however, that the ~stimates I
have given, while perhaps erring on the side of being
overly inclusive, will provide you with information that
you may find helpful in planning for the assignment of
cases during the early part of the new year.
~o doubt in making your o~.m assessment of caseload
you will consider the time that will be consumed be~veen
indictments and trials inthese cases by pre-trial motions,
particularly motions for continuances or transfers based on
pre-trial publicity, including the report of the Ervin Committee which is scheduled to be released in the Spring.
If further information-or detail would be helpful; I
would be happy to respond to any questions you may have.
Let me take this opportunity to express again my deepest
appreciation for the extremely careful and responsible way
you have been _handling these matters and for-the courtesies
you have extended to me and to my staff.-

Sincerely,

LEON JAWORSKI
Special Prosecutor

cc =

Mr. Jaworski, - ~
..}-£r. Ruth
Mr. Lacovara
Task Force Leaders
Files
" --

9. Jaworski Discussion Regarding Indicting a Sitting President

Harvard Law Professor (and later Dean) James Vorenberg was the first
person to join Archibald Cox as a member of what became the hundred
person Watergate Special Prosecution Force (WSPF) - and functioned as
Cox’s top assistant throughout his tenure.
Vorenberg did most of the staff hiring and was instrumental in guiding WSPF
initiatives. He also urged Cox to be sure accurate records were kept, such
that they could issue a comprehensive Report at the conclusion of their
work. Volunteering to keep those records, Vorenberg kept a notebook of
significant events, which included staff meeting notes.
Vorenberg took all of his files with him when he departed and they only
became available for review - at Harvard’s law library - in the summer of
2015.
His notes marked "For Weeks Ending 2/14/74" contain the description of
tensions arising over Jaworski’s lack of full disclosure to his staff.1 Below is
the author’s expanded transcription and interpretation.
Expanded Transcription
1. President - The memo written by Carl Feldbaum, et al, recommending
President Nixon be indicted, is a cause of frustration in the staff
because Jaworski told them that he’d already reached an agreement
with Sirica, several weeks prior and without disclosure, that Nixon
would not be named. One problem is that some (and maybe most) of
the staff agree with Feldbaum’s memo.

Author’s Interpretation
Carl Feldbaum was executive assistant to Deputy Henry Ruth and would not
be expected to author such a memo without Ruth’s tacit approval. When the
memo came up for discussion at the staff meeting, Jaworski dismissed the
idea out of hand, saying that he’d already reached an agreement with Judge
Sirica had that indicting a sitting president was outside of the grand jury’s
authority - so the matter had already been settled. Vorenberg is noting that

copy of Vorenberg’s handwritten notes is attached at 9-1.

the rest of the staff (some if not most) are really upset - that Jaworski did
this on his own and that he didn’t tell them that he had done so.
Since Jaworski’s summary of his Sirica meeting of February 11th 2 discusses
only the possibility of a grand jury report and omits any mention the
possibility of indicting President Nixon, this particular discussion with Sirica
must have occurred sometime before that, which would put it in the second
half of January -- and would be yet another secret conversation between
Jaworski and Sirica.
Note that Vorenberg is not the least concerned about Jaworski’s ex parte
meetings with Sirica; those have become routine. He is merely noting that
the staff is most upset with Jaworski for having precluded the option of
indicting President Nixon without allowing them to be heard on the matter.

2 See Discussion Item 10.
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10. Ex Parte Discussions Regarding the Road Map

A. January 21, 1974
The next instance of prosecutorial coordination with Sirica originated within
Jaworski’s own staff. WSPF prosecutors had concluded that it was vitally
important to share information they had gathered concerning President
Nixon, including grand jury materials, as soon as possible with the House
Judiciary Committee’s Impeachment Inquiry. Their method for doing so--an
interim grand jury report--ultimately became known at the "Road Map."
What is significant is the proposal in Lacovara’s memo of January 21, 1974
for another private meeting with Sirica, the purpose of which was to make
sure that the judge fully appreciated that a grand jury presentment was in
the works and that he would be prepared to order its sealed report to be
forwarded to the House of Representatives in the manner that WSPF
attorneys desired.1 As Lacovara explained in his memo, "It would be most
unfortunate, for example, for the grand jury to return a presentment without
forewarning and then have the judge summarily refuse to receive it because
of his lack of awareness of the basis for such a submission."
The goal of this meeting, then, was to lobby Sirica in advance of the
forthcoming grand jury report and to gain his concurrence on how it should
be handled, but without tipping off the other side. This meeting was
particularly important because the grand jury interim report would contain a
copy of the March 21st tape, which the D.C. Circuit Court had ruled could be
made available only to the grand jury for the purpose of determining
whether a crime had been committed. There was simply no legal basis for
transferring this tape to the House. In fact, in every instance where the
Congress attempted to enforce its own subpoena for these tapes, both the
district court and the court of appeals would uniformly rule that they were
not subject to judicial enforcement because of the constitutional separation
of powers.2
Had the White House or any of the Watergate defendants learned of the
intended grand jury interim report in advance--and particularly that it would
include the March 21st tape--they could have been expected to challenge
such report as being beyond the grand jury’s authority. After all, no grand
jury in the history of the D.C. Circuit had ever issued such a report, let alone
on an interim basis while it continued with its investigations.

Lacovara’s Memo, Presentment by Watergate Grand Jury Concerning the President is attached as 10-1.
See Senate Select Committee v Nixon, 498 F2d 725 (D.C. Cir. 1974).

Such a challenge would have addressed the grand jury’s authority to act in
this manner in the first place, not what should be done with its report after it
was issued. By keeping their initiative secret but obtaining Sirica’s advance
concurrence on how it would be handled, WSPF prosecutors could obtain a
significant procedural advantage over their White House adversaries.
Such a meeting, if it were to occur, would constitute outright collusion and, if
it were to become known, would certainly have resulted in removal of both
parties from the Watergate cases, as well as disciplinary action up to and
including disbarment. This sort of communication between prosecutors and
judges, including ex parte meetings and submission of undisclosed--and
therefore uncontestable--memoranda, would raise serious questions about
Sirica’s impartiality and about whether the Watergate defendants were being
accorded the fundamentals of due process of law.
B. February 11, 1974
The meeting that Lacovara had recommended actually took place on
February 11, 1974, even though it was Sirica who occasioned it. Like their
earlier meeting, this one was unmentioned in subsequent books by the
parties involved. It was not even acknowledged in subsequent WSPF
appellate briefs responding to allegations that such meetings may have
occurred.
Here is what Jaworski’s memo of the following day said about the portion of
this meeting that relates to the Road Map3:
The Judge commented upon the status of matters before the grand
jury which led into further comments on the possibility of the grand
jury considering some type of special report or presentment. He
considered this a very touchy problem and cautioned as to what the
public’s reaction would be to a grand jury stepping out with something
that was beyond its normal bounds. He cautioned that the whole effort
could be tainted by something irresponsibly being done by the grand
jury. He stated that the public would rightfully conclude that the entire
proceeding had not been judicious but simply one of wanting to hurt
the President. He further said that it was not the function of the grand
jury but that of the House Impeachment Committee to express itself
on that point. He then told me that in the event that I observed
anything along that line being considered by the grand jury that he
thought it would be appropriate for him to meet with the grand jury in
3 Jaworski’s full memo of February 12, 1974 is attached as 10-2.

camera. I expressed the belief that it was appropriate for the grand
jury to refer to having in its possession evidence that it believed to be
material and relevant to the impeachment proceedings and to suggest
to the Court that it be referred to the House Committee for that
purpose. He countered by stating that he believed he should be
informed of the discretion that he could exercise in matters of that
kind and further requested that I have a memorandum prepared for
him that covers this subject. I agreed to have this done.
This memo confirms that the ex parte discussion that Lacovara had urged in
his February 21st memo did, in fact, occur. Yet it is more than a record of
Sirica’s being informed of an anticipated grand jury report. It is also a record
of Sirica’s reactions upon learning of the proposed report, along with details
of the give and take that followed, as Jaworski sought to bring him to the
prosecutors’ point of view. In short, Jaworski’s memo describes a prosecutor
seeking advance concurrence on matters that are certain to come soon
before that very judge for rulings--conduct that is indefensible as a matter
of law. It is equally disturbing that Sirica’s initial reaction--that such a grand
jury report was improper--was somehow overcome between this particular
meeting and the time the grand jury report was presented for his disposal.
C. Vorenberg Notes for Two Weeks Ending February 28, 1974
It gets worse. Vorenberg’s notes labeled "For Two Weeks Ending 2/28/744,
suggest that Jaworski has actually shared the format of their intended report
with Sirica and gained his approval. Below is the author’s expanded
transcription and interpretation.
1. Partial Expanded Transcription
2. Jaworski is meeting with Sirica - Sirica liked the format of Lacovara’s
Report
-- Sirica hasn’t committed to any specific course of action
-- 2-26 - Jaworski discussed their grand jury scenario
--The grand jury agreed to their approach, asking only three questions
-- They also named the President in their bill of particulars -- Jaworski says he urged Sirica not to hold a hearing that will give
the White House a chance to delay
--The staff is to screen the sections - permitted to put what is urgent
in the Road Map

4 Vorenber~’s handwritten notes are attached as 10-3
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2. Author’s Interpretation
2. Jaworski reported on his meeting(s) with Judge Sirica and that Sirica had
liked the format of Lacovara’s report. It is not clear whether this is a
reference to Lacovara’s brief on why the grand jury should be allowed to
issue a sealed report, which Jaworski promised to provide Sirica in their 2/11
meeting (referred to above), or whether this refers to a draft of the Road
Map itself. In either event, it indicates yet another secret meeting with
Judge Sirica - and the improper sharing of documents upon whose
disposition the Judge will soon be asked to rule.
The 2/26 reference, where Jaworski reported on the Grand Jury scenario, is
unclear. This may be yet another discussion with Sirica, since Jaworski’s
actual presentation to the grand jury is believed to have occurred a week
earlier. In any event, the grand jurors seemed happy to go along with
whatever the prosecutors recommended, asking only three questions agreeing to name President Nixon in their bill of particulars and to issuing a
sealed report to the House Judiciary Committee.
Jaworski then reports that he urged Sirica not to hold a hearing on the Road
Map. Here is yet another example of prosecutors seeking to work things out
advance, in secret, with the judge. Since the hearing issue is not mentioned
in Jaworski’s 2/12 memo, Jaworski must be referring to a separate
conversation with the judge, perhaps one of the same ones alluded to above
- but the order of presentation suggests this was a separate conversation,
such that Jaworski could also share the grand jury’s recent actions with the
judge.
D. Judge Sirica’s Subsequent Denial
We should jump ahead for a moment, since Sirica would later dismiss his ex
parte discussion of the grand jury as but a minor allusion to a possible
action. John Wilson, Haldeman’s criminal defense attorney, was so incensed
at the surprise (and sealed) grand jury report that he submitted a formal
letter to Sirica demanding to know if the judge had met with WSPF
prosecutors in advance of the report’s submission.5 This letter, which is to be
found among Sirica’s papers in the Library of Congress, was never answered
directly. Indeed, the WSPF documents attached reveal why any honest
answer would have been difficult to compose.

5 Wilson’s letter of March 19, 1974 is attached as 10-4.
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What Sirica did do, in his order approving of the grand jury transmittal, was
simply to state, "The Special Prosecutor notified the Court shortly before
delivery of the Report that the Grand Jury intended to take such action."
Audience members can judge for themselves whether this was a full and fair
description of the February 11th ex parte meeting that Leon Jaworski
memorialized, whether Sirica’s allusion was intentionally misleading, or
whether this could refer to a separate ex parte communication between
them.
E. DC Circuit Appeal
Following Sirica’s order approving the Road Map’s transmittal, along with
other materials in a brown, government-issued brief case, defendants’ filed
an appeal for a Writ of Prohibition or Mandamus.
The hearing was held before the court sitting en banc on March 21, 1974,
with a per curiarn opinion upholding Sirica’s action issued that very same
day.6
Interestingly, neither the Road Map nor the contents of that brown brief case
have not become public, so we don’t know what information was transmitted
to the House Judiciary Committee and whether it included grand jury
materials which the House could not otherwise obtain. The Committee’s
internal records are not scheduled for release until 2024.

6 Haldeman vSirica, 501 F2d 714 (D.C. Cir. 1974), cert. denied, 418 U.S. 955 (1974).
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WATERGATE SPECIAL PROSECUTION FORCE

DEPARTME,Nq" OF JUSTICE

Memorandum
: Leon Jaworski
Special Prosecutor
FROM

DATE: January 21, 1974

: Philip A. Lacovara~
Counsel to the Sped~fl
Prosecutor
Presentment by Watergate Grand Jury Concerning
the Pr~sident ....................

As part of our consideration of the most appropriate way of
dealing with evidence tending to implicate the President in the
Watergate cover-up, we have discussed the possibility of advising
the grand jury that it may return a presentment setting forth its
views of the President’s complicity even though it might be
determined as a matter of law or policy that the President should
not be indicted. Peter Kreindler was asked to prepare a memorandum on this subject and he has reached the conclusion, reflected
in the attached memorandum, that submission of such a presentment by. the grand jury would be constitutional. I have been
discussing this subject with him since the beginning of his
research and am familiar with the authorities. I agree with his
analysis and conclusions in all respects.

If you agree that presentment in lieu of either indictment
or non-action is the proper mode to pursue, there remains the
q~!estion of procedure. Specifically, the relative rarity with
.which presentments are filed in federal courts makes it desirable to advise ChiefJudge Sirica in advance Of th~s proposed
course. It would be most unfortunate, for example, for the
grand jury to return a presentment without forewarning and then
have the judge summarily refuse to receive it because of his
lack ofawareness of the basis for such a submission. However,
it is also questionable whether we should discuss this procedure
with the chief judge before the grand_jury, whose decision would
be involved, has had ~n opportunity to consider this possible
course. Yet there would be some risk in discussing such an
approach with the grand jury, and perhaps planting a seed that
could not be unsown, before the judge has at least tentatively
indicated that he would be prepared to accept such a presentment.
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In light of all of the foregoing factors, I recommend the
followingcourse:
i. That you decide formally and as quickly as possible
what advice ~ou want given to the grand jury in your capacity
as its counsel on the questions o£ (a) the President’s indictability as a matter of law, (b) the policy factors concerning
indictment of an incumbent President, and (c) the propriety of
the grand jury’s submission of a presentment naming the President, either in open court or under seal, with a request that
it be forwarded to the House Committee on the Judiciary. My
own recommendation is that the grand jury be told (a) we believe
that the President can constitutionally be indicted for the
crime of obstruction of justice but that the question is subject to considerable doubt, and therefore (b~ in light of the
severe dislocations that would immediately flow from the naming
of a sitting President as a crimingl defendant, it would be
preferable to leave formal proceedings to the House of Representatives. With regard to (c) the grand jury should be advised
that it may return a presentment, which states its conclusions
based on the evidence it has heard but which does not initiate
a criminal proceeding, and I would propose that the presentment
be submitted under seal to the chief judge, with a request that
it be forwarded to the House Judiciary Committee after counsel
for the President have been given an opportunity to submit any
objections, either on the law or the facts, that they may have.
2. After you make the foregoing decisions, I recommend
that you or I or both appear before the grand jury, at the
conclusion of the presentation of the tapes, to advise them ~
of these determinations. They should candidly be told that it
is not certain how the court will respond to the submission
of a presentment but should be advised that this matter will
be discussed with the chief judge if the grand jury is inclined
to return a presentment involving the President.
3. If the grand jury indicates its tendency toward returning a presentment, ~e should schedule aconference with
Chief Judge Sirica to apprise him in advance of this possible
development. I would be prepared to submit a memorandum of law
to him at such a meeting, if he indicated an interest in
receiving it.

-3 -

4. At any such meeting we ~should recommend to Judge Sirica
that the presentment be received by him under seal, with disclosure only of the fact that the grand Jury has made a submission to him, and that the White House be given ten days to
review the presentment and to make objections to its filing and
tr ~ansmission.

Attachment

cc:

Mr. Ruth (w/attachment)
Mr. Kreindler (w/o attachment)
Mr. Ben-Veniste (w/o attachment)

CONFIDENTIAL

On M~nday, Fehr-~__rf 11, I met wi~h the J~l~ at w~
tL~ sev,-~ral.mattars. ~+ uovei~d as we sat al~ne in. the _jury
ro~li He again indicated that provided the indictments came down
in time he would take the Watergate Case," stating that he had
been urged ~o do so by any number of Judges from across the
nation the most recent of them being those who were in
attendance with him at a meeting in Atlanta. He expr.essed the
opinion that these indictments should be returned as soon as
possible. He also stated that henceforth all guilty pleas
would be taken by him. We ta~ed about the Vesco case and he
merely expressed the thought that perhaps a sealed in~!.’c~ment
might be of some help. He mentioned one or two p~rsonal
matters such as an effor~ to smear him because of a completely
fabricated tale relating to him and his son, of which he
wanted me to be aware. Actually the discussion began .with
his unburdening himself to me on that particular matter. He
also mentioned that he had been urged to speak at-the StateBar of Texas in San Antonio . and indicated that he would
accept this invitation.

it: ~uld be appro~ria~e for him to seet ~th ~e ~rand jury
~~
f~ ~e ~d J~ to r~ to h~K ~ i~ posaess~

~ ~ea~~ ~n~.and
~t~ be rd~ed. ~o ~he H~e ~~ee for ~ ~~e.. He
co~t~d

~d ~ ~~ r~n~ ~ I ~ve a ~~ pr~ed
for
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DONALD ~. H£RSKOVITZ

March 12, 197~

Honorable John J. Sirica
Chief Judge
United States District Court
United States Court House
Washington, D.C. 20001
Dear Chief Judge Sirica:
Would you be willin~ to inform us whether you
Were consulted by or whether you conferred with the
prosecutors, the Grand Jury, or the foreman or other member
thereof, regarding the report which the Grand Jury presented
to you in open court on March l, 1974, before such report
was actually presented;.or that you had notice of the Grand
Jury’s intentionto present such a report prior to its
actually doing so?
Respectfully,

ON

JJW:hie

cc: All Counsel

e

11. Ex Parte Meetings Regarding Timing of the Cover-up Zndictment
February 11, 1974
Another ex parte meeting between Jaworski and Sirica took place on
February 11, 1974 and, again, it was Sirica who occasioned it.1 He was a
worried man. Jaworski’s prediction of cover-up indictments by the "end of
January or the beginning of February" had proved inaccurate, and the end of
his tenure as chief judge, on March 19, was but a few weeks away. So Sirica
sought yet another ex parte meeting with Jaworski. Like their earlier
meeting, this one was unmentioned in subsequent books by the parties
involved. It was not even acknowledged in subsequent WSPF appellate briefs
responding to allegations that such meetings may have occurred.
Here is what Jaworski’s memo of the following day said about this meeting2:
On Monday, February 11, I met with the Judge at which time several
matters were covered as we sat alone in the jury room. He again
indicated that provided the indictments came down in time, he would
take the Watergate Case, stating that he had been urged to do so by
any number of judges from across the nation the most recent of them
being those who were in attendance with him at a meeting in Atlanta.
He expressed the opinion that these indictments should be returned as
soon as possible. He also stated that henceforth all guilty pleas would
be taken by him. We talked about the Vesco case and he merely
expressed the thought that perhaps a sealed indictment would be of
some help.
Again, a secret meeting of the special prosecutor with the trial judge would
have been bad enough, but we now also know that the topics of their
discussions were way out of bounds. As Jaworski’s memo makes clear, they
were alone in the jury room. His wording also indicates that this was not the
first time that the judge had informed him of his desire to appoint himself to
the cover-up trial. Jaworski knew--because Sirica had told him so--that
Sirica wanted to run this trial too. It is quite clear that Sirica was urging that
the indictments be hurried along so that he could do so, a point mentioned
twice in Jaworski’s memo.
It is a significant procedural advantage for the prosecution to know in
advance which judge is to preside over the trial of the indictments they have
under consideration and that he will hear all guilty pleas. They can garner
1A separate portion of this same meeting was discussed in incident 10 above.
2 Jaworski’s full memo was reproduced as a part of incident lO above, but again is included here as I 1-1 for ease of
reference.
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their evidence, tailor their indictments, and consider any plea bargains aided
by their knowledge of the peculiarities of that particular judge.
Sirica’s discussion of the Vesco case with Jaworski is troubling in and of
itself. John Mitchell was about to go on trial in New York City for improperly
helping Robert Vesco to resolve an SEC investigation in exchange for a twohundred-thousand-dollar political donation. When Sirica pressed Jaworski to
hurry the cover-up indictments, the prosecutor would have explained (as he
detailed in his book) that he didn’t want these indictments to be announced
until after the Vesco jury had been sequestered, lest Mitchell argue that the
attendant publicity had poisoned potential jurors’ minds for the Vesco case.
Sirica’s apparent response was to suggest that the cover-up indictments
could be brought in time for him to appoint himself to the trial but kept
under seal so as not to influence the New York jurors. It is difficult to
imagine a more egregious example of a judge’s secretly working with the
prosecution toward a common goal.
February 19, 1974
In response to a one-page memo from his deputy regarding the Vesco case
in New York, Jaworski hand-wrote a response that included the following
sentence (emphasis in original): "We know that barring unforeseen
circumstances the indictment will be in Wed or Thurs of next week & Judge S
expects that. ,3
This simple and forthright assertion of what Sirica expects is further
evidence of the explicit agreement that had been reached between Sirica
and Jaworski as to when the indictments would be handed down. As events
unfolded, Jaworski was off by a single day.
March 1, 1974
The comprehensive cover-up indictments were announced on a Friday in
Sirica’s courtroom, apparently with the grand jurors actually present to lend
additional credence and drama to the festivities. The WSPF prosecution force
had met Judge Sirica’s birthday deadline with less than three weeks to
spare. After announcing the indictment, Jaworski moved for special
treatment of the cover-up case, so that Sirica, the chief judge, could assign
someone out of the usual rotation to preside over it. Indeed, Sirica signed
the order naming himself as trial judge later that same day.

3 A copy of this memorandum is attached as 11-2.
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The hearing was beautifully orchestrated, everything coming off precisely as
Jaworski and Sirica had discussed. Only the defendants were caught by
surprise by the dramatic presentation of a sealed briefcase, containing the
grand jury report designed for transmittal to the House of Representatives.
Documents recently coming to light detail how Jaworski slipped into Sirica’s
chambers a half hour before the hearing for yet another private, off-therecord meeting to go over the judge’s and the prosecutor’s respective roles.
They also met again after the hearing to discuss how smoothly things had
gone and to be sure that nothing further needed to be done at that time.
While neither of these ex parte meetings is mentioned in subsequent
appellate briefs or in Jaworski’s or Sirica’s book (except for the briefest and
almost misleading allusion by Jaworski),4 we now know about the meetings
because of a second secret memorandum that Jaworski wrote for his
confidential files, recording the agenda on which they agreed.5
Jaworski’s memo must be read in full to be believed. Here is a portion, which
confirms the worst fears of prosecutorial and judicial collusion:
On the morning of March 1, I met with Judge Sirica in chambers at
10:30am. We reviewed the agenda consisting of (1) presentation of
indictments and sealed special report of the grand jury; (2) unsealing
of the special report and reading by Judge Sirica, and the acceptance
of the report and its resealing. I told Judge Sirica that I would ask the
Court to specially assign the case in view of its length and protracted
nature ....
After [the 11:00 am hearing’s] opening, Judge Sirica looked at me,
asked if I had anything to take up with the Court. I then rose, went to
the lectern, and said, "May it please Your Honor, the grand jury has an
indictment to return . . .". The Judge in open court asked if I had any
further comments, and I stated: "Due to the length of the trial,
conceivably three to four months, it is the Prosecution’s view that
under Rule 3-3(c), this case should be specially assigned, and we so
recommend." This meant that Judge Sirica could assign the case to
himself, which he did do by order later entered that day.
If such a documented agreement between the prosecutor and the judgem
that Jaworski would move for special handling so that Sirica could appoint
himself to preside over the trialmhad become public, it would have been

Jaworski, p. 103.
The draft copy of Jaworski’s memo of March 1, 1974 is attached as 11-3.

3

enough on its own to have Sirica removed from the case before the trial or
to have any resulting convictions overturned on appeal.
March 19, 1974

On this date, Judge Sirica turned seventy years of age and was required to
step down as Chief Judge, thereby losing the ability to assign future cases to
any particular judge. On March 7th, however, he had assigned the Plumbers
prosecution to Judge Gesell, who was the only other judge included in the
December 14, 1973 meeting with the four WSPF prosecutors.

4

CONFIDENTIAL

On Monday, February ii, I met with the Judge at which
time several matters were cove~ed as we sat alone in~ the ~jury
room. He again indicated that provided the indictments came d~wn
in time he would take the Watergate Case, stating that he had
been urged to do so by any number of Judges from across the
nation the most recent of them being those who were in
attendance with-him at a meeting in Atlanta. He expr.essed the
opinion that these indictments should be returned as soon as
possible. He also stated that henceforth all guilty pleas
would be taken by him. We ta~ed about the Vesco case and he
merely expressed the thought that perhaps a sealed indi’c~ment
might be of some help. He mentioned one or two personal
matters such as an effort to smear him because of a completely
fabricated tale relating to him and his son, of which he
wanted me to be aware. Actually the discussion began .with
his unburdening himself to me on that particular matter. He
also mentioned that he had been urged to speak at the StateBar of Texas in San Antonio . and indicated that he would
accept this invitation.

~"

2
He so~ught my reaction and I urged him to do so.
The Judge commented upon the status of matters before
the grand jury which led into further comments on the possibility
of the grand jury considering some type of special report
presentment. He considered this a very touchy problem and
cautioned as t6 what the public’s reaction would be t6a
grand jury stepping out with something that was beyond its
normal bounds. He cautioned that the whole .effort could be
tainted by something irresponsibly being done by the grand
jury. He stated that the public would rightfully conclude
that the entire proceeding had not been judicious but simply
one of wanting to hurt the President. He further said that
it was not the function of the grand jury but that of the
House Impeachment Committee to express itself on that point.
He then told me that in the event I observed anything along
that line being considered by the grand jury that he thought

it would be appropriate for him to meet with the grand jury

in camera. I expressed the belief that it was appropriate
for the grand jury to refer to having in its possession
.eVidence~ that-it~believed- to be material and relevant to
the impeachment proceedings .and to suggest to the Court that
it be referred to the House Committee for that purpose.~ He
countered by stating tb~t he believed he should be i=£ormed
of the discreti-on that he could exercise in matters of that~
kind and further requested that I have a memorandum prepared

for him tha~-covers this sUbject. --I agreed to have this-done~

WATERGATE SPECIAL PROSECUTION FORC~

DEPARTMENT OF JUSTICE

Memorandum
TO

: Leon Jaworski

:

OA~: Eeb. 19, 1974

Henry Ruth

su~j~-c~: Vesco Trial

.’ .....

Jim Rayhill called this morning at-the request of
Judge Gagliardi to determine if we had a date certain
-for the Watergate indictment and, if not, whether, we
-would state that the Watergate indictment would
.
definitely be returned-before the conclusion of the "

..

--I told Rayhill .that we did. not_now have suchI a date": ’
certain, but that the ~dictment would definitely be
- returned before the conclusion of the Vesco trial, " " . "
I also stated for Rayhill’s information that the
indictment .would-Occur ~thin the next 3 weeks at the .

Phil Lacovara joined-in the phone call as I Was replying "

Mr. Lacovara.-

"

On the eve of Thursday, February 28, with the MitchellStans jury selected in New York and sequestered, it became apparent that we would move to bring in the Watergate cover-up
indictments on Friday morning. After checking-with Judge Siri~a,
the hour of Ii:00 a.m. was decided ups.

I made known to him in advance that such a report was
forthcoming~c -- -~.,~,~’j--" - -

I.~., ~-~ied__hx LhlS

On Thursday evening, February 28, just as I was preparing
to leave the office around 6:45, Alexander Haig called saying that
there were so many rumors afloat that he was concerned - that he
feared unexpected developments, etc. and he wondered if there was
anything I could properly disclose. I told him that there was
nothing I could disclose as to the contents of the indictment or
the report he had heard would be made. I did tell him that if the
grand jury made a report, in addition to returning t~ an indictment,
he should expect Judge Sirica, as would I, to accept it and act on
it. He stated that he and the White House ~enerally were fully expecting the grand jury evidence to be made available to the House
Judiciary Committee - that they realized it belonged there. I suggested to him that the evidenc9 may well have serious repercus~.!on~.
and he stated that he was aware of that. I suggested that he and
the President’s counsel take a close look at the March 21 meeting
and the actions that followed, even though the President took no
personal part in the events that followed the March 21 meeting.

Finally, he asked whether there was any indictment
contemplated involving present White House aides, inasmuch as
he needed to make arrangements to meet the situation. ~I told
him none was contemplated at this time
Twice during the conversation, he said that he really
called to tell me that I was a "great American." The second
time he mentioned it, I said "AI, I haven’t done anything other

than what is my duty and I hope to continue to follow that course."
We parted with my again expressing my concern that the
President’s counsel had not sufficiently and accurately assessed
the facts pertaining to the March 21 conference and the events

that took place that night. He said it would be again reviewed.
On the morning of March i, I met with Judge Sirica in
chambers at 10:30. We reviewed the agenda consisting of (i)
presentation of indictments and sealed special report of the grand
jua"f; (2) unsealing of the special report and reading by Judge
Sirica, and the acceptance of the report and its resealing. I
told Judge Sirica_that!_W~U~d ask_the Court .t0~_sPecially assign
the case in view of its length and protracted nature and that I
was estimating the case would take three to four months to try.
I asked him to tell the grand jury to return in two weeks for
further consideration of other matters t~at ha~ not been disposed
of. I had in mind the possibility of perjury indictments. I also
aske~.the Judge for a gag order under Rule 1-27 restraining extrajudicial statements~

Shortly before 11:00, I left Judge Sirica’s chambers
and went into the courtroom. As I left Judge Sirica’s chambers,
I heard the Judge tell his marshal not to be nervous. But the
Judge showed some signs of nervousness too. He told me that he
had not slept since 3:00 that morning. When court opened, Judge
Sirica’s marshall was so nervous he could hardly speak the ritual
followed in opening a court.
After opening, Judge Sirica looked at me, asked if I
had anything to take up with the court. I then rose, went to the
lectern, and said: "May it please Your Honor, the grand jury has
an indictment to return. It also has a sealed report to deliver
to the Court." The rest of the agenda was then followed including
delivery of a briefcase of material, along with the special report
to the Court - also a key to the briefcase. The Judge indicated
that he would have an order on the special report by Monday (he
told me he would transmit to the counsel for the House Jndiuiary
Committee under rules that would not interfere with the trial of
the. accused). The Judge in open court asked if I had any further
co~ts, and I stated: "Due to the length of the trial, conceivably three to four months, it is the Prosecution’s view that under
Rule 3-3(c), this case should be specially assigned, and we so
recommend." This meant that Judge S!rica.could assign the case ~_
to himself, which he did do by order later entered that day.
The Judge~then announced his gag rule and then adjourned
court.
We met in the Judge’s chambers. I told him I thought
went smoothly. He in turn thanked me for my help. The Judge was

~g today to speak at the University of Virginia tomorrow,
to be back on Sunday. I told him I was going to Texas and that
I-would be back on Tuesday. We both agreed .we would call each
other in the interim, if ~necessary.

