The Court En Banc: 1981-1990
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About a half-dozen times each year th.e United States Court
Appeals for the District of Columbia Circuit hears a case en
The great majority of the en banc cases are heard first by a
and then reheard by the full court, sometimes before but
after the panel has issued its decision; rarely does the court
case en banc from the outset. Cases heard or reheard en banc
count for about one percent of the court’s total dispositions
argument.1 Among the federal courts of appeals, the D.C.
has been unusually consistent in disposing of the same
of cases en banc for about twenty-five years?
Despite the relative infrequency with which the courts
Douglas H. Ginsburg is a Judge of the United States Court of Appeals for
District of Columbia Circuit. When the first person singular is used in this Article~
voice is that of Judge Ginsburg. The authors are grateful to Richard Na
Rosenstein, Judge Ginsburg’s former law clerks, who did the initial research for
project.
Because we rely in part upon statistics published by the Administrative Office
United States Courts (AO), we follow the AO in using fiscal year (FY) data throu
A FY runs from July 1 of the preceding year through June 30 of the nominal
Hence the period referenced in the title of this Article is July 1, 1980, to June 30,
Bracketed numbers, such as "[41]," refer to the cases in the Appendix, which
briefly describes each en banc disposition of the D.C. Circuit since July 1, 1980.
** Donald Falk, a member of the California Bar, served as a law clerk to
Ginsburg in 1990-91.
1. See infra Table 5, at 1045, col. 4.
2. Although the en banc caseload varies from year to year, the percentage
quite constant when calculated over multi-year periods to correct for annual
tions. See infra Table 7, at 1050. The only significant variation came during FY~
1976, when the court heard several en banc cases related to the Watergate
infra note 91 and accompanying text.
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en banc, the practice has attracted considerable comment and
generally centered around the criteria that a court uses

deciding whether to rehear a case.3 We propose to enter the lists,
~d to provide, in addition to our observations, a body of raw data
others may apply their own analytic techniques.4
begin in Part I by examining the hi]tory and institutional

underlying the en banc practice. In Part II we assess the
~st to the court of reheating en banc. We turn to the benefits of
en banc practice in Part III, and explore the three principal reato rehear a case en banc: to preserve the consistency of the
to give appropriate attention to questions of exceptional imporand to correct panel error, which we define as divergence
the views of the majority of the circuit judges. In Part IV we
~ent statistic~al data reflecting the en banc practice of the D.C.
over th~past ten years. We conclude with some advice to
Bar on ways to improve (and reduce the number of) their sug~ns for reheating en banc. As a service to the reader, we proan Appendix listing and summarizing the en banc cases of the
~.C. Circuit from July 1, 1980, to the present.
I. Institutional Framework and Theoretical Underpinnings
The circuit courts of appeals were established as three-judge
in 1891.5 The Judicial Code of 1911 again specified that "a
court of appeals . . . shall consist of three judges,’’6 but the
and later amendments gave some circuits four or five circuit
7
3. Several of the principal commentators have brought the perspective of a judge
the issues raised by en banc practice. E.g., Kaufman, Do the Costs of the En Bane ProceedOutweigh Its Advantages?, 69 JUr~XCATORE 7 (1985); Maris, Hearing and Rehearing Cases In
The Procedure of the United States Court of Appeals for the Third Circuit, 14 F.R.D. 91
Newman, Foreword: In Bane Practice in the Second Circuit, 1984-1988, 55 BROOKLVN
355 (1989); Newman, Foreword: In Banc Practice in the Second Circuit: The Virtues of
50 BROO~CLYN L. REv. 365 (1984); Stephens, Shop Talk Concerning the Business of
20J.D.C.B.A. 103 (1953); see also Walc[, Changing Course: The Use of Precedent in the
of Columbia Circuit, 34 CL~v. ST. L. REv. 477, 481-90 (1986).
4. Previous articles that provide significant statistical data include those written by
Newman and Stephens, supra note 3; Solimine, Ideology and En Bane Review, 67
Rv.v. 29 (1988); Bennett & Pembroke, "Mini" En Banc Hearings: A Survey of Circuit
34 C~v. ST. L. R~v. 531 (1986); and Lamar Alexander’s comprehensive but
somewhat dated student Note, En Banc Hearings in thee Federal Courts of Appeals." AccomInstitutional Responsibilities, 40 N.Y.U. L, REV. 563 (pt. I), 726 (pt. II) (1965)
NYU Note].
5. Act of March 3, 1891, ch. 517, § 2, 26 Stat. 826, 826. A complement of four
probably including one or more district judges, apparently heard a case from
~to time. Federal Circuit Courts of Appea~-~Their Impracticable Organization, 69 Cr~rr. L.J.
[hereinafter Impracticable Organization] ("The complement of a bench is three
s, but often only two sit and sometimes four.").
Act of March 3, 1911, ch. 231, § 117, 36 Stat. 1131.
Id. § 118, 36 Stat. 1131 (stating that the Second, Seventh, and Eighth Circuits
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When conflicts first arose between two three-judge panels of the
same circuit, there was some doubt about the authority of the COUrt
of appeals to resolve the dispute en banc. The Ninth Circuit, which
was the first court of appeals to consider the question, stated flatly
that "[s]ince no more than three judges may sit in the Circuit Court
of Appeals, there is no method of hearing or rehearing by a larger
number."s
The Third Circuit disagreed, however, and took the first en bane
actions of any circuit court of appeals comprising more than three
judges.9 The Third Circuit reasoned that each of the five circuit
judges was a member of the court, t° that the court must comprise all
of its members, and that the power to decide a case through a panel
of three judges did not deprive the full court of the power to decide
the case.11
Meanwhile, the District of Columbia Court of Appeals, predecessor to the D.C. Circuit,12 had begun hearing all of its cases en banc
as soon as its fourth and fifth judges were appointed in 1931.~a Th,
D.C. court did not share the statutory dilemma facing the circuit
courts of appeals. The law expanding the bench in the District of
Columbia added judges to the appeals "court";~4 the laws applica~
ble to the other courts added judges to the "circuit.’’~5 The D.C;
Court of Appeals did not begin to sit regularly in panels of
until 1938.16 In that same year, the Judicial Conference first called
shall have four circuit judges); see also, e.g., Act of June 10, 1930, ch.437, 46 Stat. 538
(adding fourth judge to Fifth Circuit); Act of June 10, 1930, ch. 438, 46 Stat. 538 (adding fourth judge to Third Circuit); Act of June 29, 1936, ch. 753, 49 Star 1903
fifth judge to Third Circuit).
8. Lang’s Estate v. Commissioner, 97 F.2d 867, 869 (9th Cir. 1938) (finding
tory mandate that circuit courts of appeals consist of three judges not altered by later
amendments authorizing more than three judges on each circuit). The Lang court
expressed concern over the administrative burdens of en banc hearings. Id. at 870 n2
9. Commissioner v. Textile Mills Sec. Corp., 117 F.2d 62 (3d Cir. 1940), aft’d,
U.S. 326 (1941) (affirming the ability of the circuit courts to sit en banc); Cold
Process Co. v. Carnegie-Illinois Steel Corp., 115 F.2d 33 (3d Cir. 1940) (en banc
vacating panel decision as moot).
10. T~xtil~ Mills, 117 F.2d at 69-70. The court cited an amendment, passed 12
after the Judicial Code took effect, that provided, "The circuit judges in each circuit
be judges of the circuit court of appeals in that circuit." Id. at 69 (citing Act of Jan.
1912, ch. 9, 37 Stat. 52, 53).
11. Id. at 67-71.
12. The court was renamed the United States Court of Appeals for the District
Columbia in 1934, ch. 426, 48 Stat. 926. The court was partially absorbed into
circuit system in 1942, ch. 835, 56 Stat. 1094, and renamed the United States Court
Appeals for the District of Columbia Circuit upon its complete assimilation in 1948.
of June 25, 1948, ch. 646, § 43(a), 62 Stat. 869, 870, 985; 84 U.S. App. D.C. vii
13. See NYU Note, supra note 4, at 571 n.60. The new judgeships were
the Act of June 19, 1930, ch. 538, 46 Star. 785, but the judges did not take office
1931. 60 App. D.C. iii (1931) (noting the dates of the fourth and fifth
the court). The practice of sitting en banc declined by the late 1930s. See infra note
and accompanying text.
14. Act of June 19, 1930, ch. 538, 46 Stat. 785.
15. E.g., Act of June 10, 1930, ch. 437, 46 Stat. 538; see also Note, The Power
Circuit Court of~’Ippmls to Sit En Bane, 55 HARV. L. REv. 663, 666 & n.16 (1942).
of June 24, 1936, ch. 753, 49 Star. 1903 (instructing the President "to appoint an
tional circuit judge of the United States Circuit Court of Appeals for the Third Circuit~
16. Compare 68 App. D.C. passim (1937-38) (illustrating the use of primarily
judge panels) with 67 App. D.C. passim (1937) (mostly five-judge panels).
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the Congress explicitly to authorize "a majority of the circuit
[ges [in a circuit court of appeals with more than three circuit
iges] . . . to provide for a court of more than three judges [in]
~sual circumstances." 17
1941, before the Congress,responded to]hat call, the Supreme
urt upheld the Third Circuit sen banc pra~ice in Textile Mills SeCorp. v. Commissioner. ts In Textile Mills, the Supreme Court eshed that a circuit court of appeals consists of all the judges
ointed to the circuit,t° and endorsed the hearing en banc as a
ribution to "effective judicial administration.’’~° The Supreme
attached special importance to the capacity of the en banc
to promote finality of decision and to resolve or avoid conwithin a circuit, because the courts of appeals "are the courts of
resort in th~ run of ordinary cases.’’2t The Congress ratified
Mills in 1948.~
blessed the en banc device, the Supreme Court stopped
cases certified go it by a court of appeals in order to rea point of intracircuit conflict.~3 "[D]oubt about the respect to
accorded to a pre~vious decision of a different panel," the Court
"shouldnot be the occasion for invoking so exceptional ajurisof this Court as that on certification. It is primarily the task
Court of Appeals to reconcile its internal difficulties.’’24
The Panel as Agent of the Court

early en banc cases outline two different conceptions of the
between a three-judge panel and the court of appeals as a
These models continue to provide the theoretical starting
for many contemporary differences of opinion regarding the
and proper scope of en banc practice. In one view, the panel
more than the agent of the full court, deputed to hear and to
cases in conformity with the law as the full court views
Under this approach, the full court is obliged to ensure (to the
[7.

[8.
[9.
!0.
~.I.
!2.

REPORT OF THE JUDICIAL CONFERENCE O~ THE UNITED STATES 11

(1938).
314 U.S. 326 (1941).
Id. at 333.
Id. at 334-35.
ld. at 335.
Act of June 25, 1948, ch. 646, 62 Stat. 871 (current version at 28 U.S.C. § 46(c)

38)).

~

3. See, e.g., Wisniewski v. United States, 353 U.S. 901,902 (1957) (refusing to grant
to resolve potential conflict between Eighth Circuit panels); see also Lang v.
304 U.S. 264, on remand, 97 F.2d 867, 869-70 (9th Cir. 1938) (explaining
to resolve conflict).
Wisniewski, 353 U.S. at 902. The court cited Western Pacific Railroad Corp. v.
;tern Pacific Railroad Co., 345 U.S. 247 (1953), which established that a court of
must consider a party’s suggestion for rehearing en banc. See infra note 30.
!5. "A court, as distinguished from the quorum of its members whom it may authoract in its name, cannot consist of less than the whole number of its members."

)1]
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extent practical) that each case is correctly decided. Delegating to a
panel the responsibility for an initial decision does not relieve the
full court of its own responsibility for the ultimate decision in the
case. Accordingly, nonpanelists should not shrink (again, to the extent practical) from correcting a panel error, even if the case is important only to the partiesmthat is, it sets no significant precedent
for the court.
In the other view, the panel is the court,26 and it derives its authority directly from the Constitution and from the Congress’s decision to create an inferior court. The court en banc can not
legitimately review the work of a panel except, at most, in order to
prevent the panel decision from binding subsequent, otherwise autonomous panels to an erroneous rule of law. This conception virtually eliminates justice in the individual case, and the importance of
the case to the parties, as criteria for en banc rehearing. Only the
importance of an issue to the circuit would motivate the full court to
review a case.
We think it more plausible to see the panel as the agent of the
court, rather than as the temporarily constituted court itself?7 Practice and history alike confirm this as the prevailing view in the D.C.
Circuit since its predecessor court was expanded beyond three
judges.28 Thus panels of the D.C. Circuit circulate all of their opinions, no matter how fact-specific, to the full court before issuing
them.29 This practice reflects the full court’s legitimate interest in
all of the court’s decisions, not just those with implications for other
cases.
Indeed, in the first decade after the Supreme Court confirmed the
availability of the en banc procedure,3° most of the en banc cases in
Textile Mills, 117 F.2d at 70; see also NYU Note, supra note 4, at 599-600 & n.214
ring to the "view that both panel and en banc decisions are, in effect, decisions by
same institution").
Two scholars, however, suggested that the model of panel as agent applies only to
certain state courts. Louisell & Degnan, Rehearing in American Appellate Courts, 44 CALXF;
L. REV. 627, 654 (1956). In the state courts, they say, the panel is "recognized as some~
thing less than the court" and en banc review, though rare, is "an integral part
system," whereas in the federal courts of appeals, "three judges still constitute a court,"
and rehearing en banc is merely an "exceptional safety valve device." Id. at 654-55.
26. Lang’s Estate v. Commissioner, 97 F.2d 867, 869 & n.2 (9th Cir. 1938); see
Comment, The En Banc Procedures of the United States Courts of Appeals, 21 U. CHI. L.
447,450 (1954) (stating that "the panel is not a fragment of the court; it is the
respect to a particular case").
27. See 16 C. WRIGHT, A. MILLER, ~ E. COOPER, FEDERAL PRACTICE ~:
§ 3981, at 577 (Supp. 1990) (describing panel decision as "no more than an initial
cise of the power that ultimately resides only with the full court").
28. See supra note 13 and accompanying text.
29. D.C. CIR. INTERNAL OPERATING PROCEDURES (IOP) II(B) (1990) (requiring
lation before publication of all opinions); see also D.C. CIR. R. 14(d) (1991)
circulation before issuance of unpublished opinions)~ A minority of other federal
courts of appeals follow similar practices. See 3D CIR. IOP V(C)(5); 4TH CIR. IOP
6TH CIR. IOP 14.3; FED. CIR. Loc. R. 35 (practice note); see also Bennett &
supra note 4, at 544-57 (identifying analogous circulation practice in Tenth Circuit
lack of same elsewhere). The D.C. and Third Circuits have followed this practice
several decades. See Maris, supra note 3, at 93-94; Stephens, supra note 3, at 109.
30. In 1953 the Supreme Court decided that each court of appeals may
own procedures for deciding to hear or rehear cases en banc, but those ~
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t ais circuit were reheard at the instance of nonpanelists who were
co:acerned about the proposed panel decision. Chief Judge Stel~hens reported in 1953 that of the nine cases that the court had
relLeard en banc since 1948, a majority were reheard at the initiative
cf he court itself rather, than at the.. sugg.estio~ of a party. ~ Thus,_ it

se~ms that rehearang en banc originated ~n thi~ circuit primarily as a
rn~ans by which the full court could monitor the decisions of its

panels in the interest of adherence to the majority’s view of the law.
"~’he conception of the panel as the agent of the full court also
to ~ncrease collegiality on the court. The court, like any team,
ions best when each member feels responsible to each of the
~ers, and responsible for the performance of the whole. The posility of en ba~ reheating brings home to each panel its responsity to solicit the views of its nonpanelist colleagues before
a decision, and to respect their estimation of whether the
~el has erred.~2 Each time the court denies a suggestion for reen bancmand it denies ninety-seven percent of such suggesreaffirms its confidence in the panel notwithstanding the
uncertainty,under which the nonpanelists must cast their
That the court rehears en banc only six cases per year sugts that the court as principal is overwhelmingly satisfied with the
of its panels as agents.
a litigant the opportunity to have its suggestion for rehearing en banc considered
decisionmaking body, whether a panel or the full court. Western Pac! R.R. Corp. v.
Pac. R.R. Co., 345 U.S. 247 (1953).
at least one circuit had doubted that the full court could consider a party’s
g en banc. Kronberg v. Hale, 181 F.2d 767 (9th Cir.), cert. denied,
969 (1950), citedin Western Pac. R.R. Corp. v. Western Pac. R.R. Co., 197 F.2d
1012 (9th Cir. 1952), rev’d, 345 U.S. 247 (1953). That doubt was remarkable conthat the Supreme Court had, on certiorari to the Ninth Circuit eight years eargiven a litigant "leave... to apply for a hearing before the court en banc." United
rel. Robinson v.Johnson, 316 U.S. 649 (1942); seealso Western Pac. R.R, 197 l~.2d
)17-18 (Denman, C.J., dissenting) (objecting to holding that full court could not
ider petition for rehearing en banc). No doubt about a party’s right to suggest
en banc was expressed in the D.C. Circuit. See Western Pac. R.R., 197 F.2d at
1-21 (supplement to dissenting opinion of Denman, C.J.) (quoting letter from Chief
Stephens of the United States Court of Appeals for the District of Columbia).
Stephens, supra note 3, at 105. All three original hearings en banc were ordered
Id.
2. Wald, supra note 3, at 503 (stating that "it is proper.., and strategically wise, for
to take account of what the full court assembled might decide en banc" with a
toward making its decision survive en banc review). Occasionally, a panel alters its
hoc, in order to avert rehearing en banc, either in response to a nonpaneobjection to the circulating opinion, or after issuance in response to a suggestion
In one case, the panel reversed itself after the full court had granted
en banc, causing the full court in turn to vacate the grant. Appendix Case
That a panel might alter a decision in order to avoid an en banc rehearing must be
as one of the benefits of having the en banc procedure available, but its signifisiInply defies measurement, at least on the basis of publicly available material.
See infra Table 4 at 1044, col. 4.
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B.

Who Sits on the Court En Banc?

Section 46(c) of the Judicial Code places the authority to order a
"hearing or rehearing before the court en banc" in the hands of a
"majority of the circuit judges of the circuit who are in regular active
service.’’34 What might seem like a clear rule, however, conceals a
significant issue. The D.C. Circuit and several others interpret a
"majority of the circuit judges who are in regular active service" literally.35 Several other circuits, however, do not count among the
judges in "regular active service," for the purpose of determining a
majority, any judge who is recused from the particular case.~6
Equating a non-vote with a no-vote means that the concurrence of
a supermajority of those eligible to vote may actually be required in
order to grant en banc consideration to a case in the D.C. Circuit.
As a result, recusals may disable the court from rehearing an issue
en banc. Indeed, for a time, the negative votes of only three judges
were enough to prevent this court from heating some telecommunications issues en banc.~7 At one time, the Fifth Circuit could not
even muster a quorum of the full court to vote on whether to rehear
cases involving the regulation of natural gas.38
34. 28 U.S.C. § 46(c) (1988); see also FEn. R. A~’P. P. 35(a) (repeating this
almost verbatim).
35. D.C. CIR. IOP IX(B) (1990); 3D CIR. IOP IX(B)(~); Lewis v. University
burgh, 725 F.2d 910 (3d Cir. 1983) (Adams, J., statement upon petition
(discussing statutory interpretation problem); 5TH CIR. R. 35.6 (requiring a "majoritI
all judges of the court in regular active service presently appointed to office"); 6Tn CIR.
IOP 18.5 (requiring "majority vote of all active judges on the court, not the number
qualified to hear the case"); 8Tn CIR. R. 35A(a) (distinguishing "majority of the judges
of this Court in regular active service," required to order hearing or rehearing en banc,
from "panel for the hearing or rehearing" which "consists of the judges . . . in
active service.., who are not disqualified"); 8Tn CIR. IOP VI(D); 11TH CIR. R. 35-11
IOP 3(a) (requiring "a majority of circuit judges in regular active service"). See.
Note, Playing With Numbers: Determining the Majority of Judges Required to Grant En
Sittings in the United States Courts of Appeals, 70 V^. L. REv. 1505 (1984).
36. E.g., 2n CIR. R. 35 (stating that "[n]either vacancies nor disqualified judges
be counted" in determining base for majority); 4TH CIR. R. 35(b) (requiring
but no fewer than four, of all eligible, active and participating judges"); 7TH CIR.
5(d)(l) (requiring a "simple majority of the voting active judges"); 10TH CIR. R.
(requiring a majority of active judges not disqualified).
37. In New England Telephone & Telegraph Co. v. FCC, No. 85-1087 (D.C.
Nov. 2, 1988), denying rehearing en banc of derision at 826 F.2d 1101 (D~C. Cir. 1987), two
the eleven active judges then serving recused themselves, with the result that six
remaining nine votes were necessary for the court to grant en banc rehearing. The
nority needed to block rehearing en banc was further reduced because Judge
voted against rehearing on the ground that "a case with multiple recusals is a
larly poor vehicle for re-visiting a recurring question of Circuit law." Indeed
telle’s recusal from a related case left eight judges to act on the sugges
en banc, which could have been granted only if six of them had voted for it. AT&T ~
FCC, No. 85-1778 (D.C. Cir. Nov. 2, 1988), denying reh’g en banc of decision at 836
1386 (D.C. Cir. 1988).
38. Hall v. FERC, 700 F.2d 218,218-19 (5th Cir. 1983) (Clark, C.J., dissentin
denial of panel rehearing) (noting that 9 of 13 judges were regularly disqualified
most FERC cases); cf. United States v. Nixon, 827 F.2d 1019 (5th Cir. 1987)
that inability, due to recusals, of court to muster majority of judges in active service
vote on suggestion for rehearing en banc did not deprive defendant, a federal
judge, of equal protection of the laws). The D.C. Circuit faced, at least briefly, a si
dilemma in a case treating the relation between electric utilities and cogeneration
ties. American Elec. Power Serv. Corp. v. FERC, 675 F.2d 1226, 1246-47 (D.C.
1982) (6 of 11 judges disqualified).
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Once a majority of active circuit judges has voted to rehear a case
en banc, a senior judge who was on the panel that initially heard the
case may participate, subject to "designation and assignment,"~9
aad to "the rules of the circuit.’’40 Most circuits have implemented
tlfis provision.41 There is no analogous pr~vision, however, for a
v.is!ting j.udge who sat on the initial panel; a~isiting judge can partJc~pate ~n neither the vote to order rehearing en banc, nor the rehearing itself.42 The very concept of "the court en banc" suggests,
i~ it does not compel, this exclusion of a judge from outside the
c~rcuit.

Ci

The Role of Precedent

In all circuitsTthe en banc court can overrule a circuit precedent,
but the circuitsrdiffer in the degree to which a panel may depart
frbm existing case law4~--a variable that should affect the frequency
o! en banc proceedings, D.C. Circuit panels are among the most
p!-~cedent-bound of those in any circuit. To escape the grip of a
pgecedent, the panel must circulate its draft opinion to the full
court, note its proposal to depart from precedent, and obtain the
a0proval of the full court to do SOo44 If the full court approves, the
ponel draws attention to that fact in a so-called "Irons footnote," lest
tl~e reader infer that the panel was oblivious to the otherwise conflikzting case law.45 The court has not expressly determined, howe,~er, whether a clear and controlling circuit precedent may be.
o’~erruled by this procedure. Only once has the court gone beyond
reconciling conflicting precedents or clearing away dictum and used
this streamlined procedure to overrule an uncontradicted precedent
39. 28 U.S.C. § 294(c) (1988).
40. Id. The provision allowing senior circuit judges of the circuit to sit with the
:o~rt en banc was added in 1963, Pub. L. No. 88-176, § l(b), 77 Stat. 331,331, repsaled
n 1978, Pub. L. No. 95-486, § 5(a), 92 Stat. 1629, 1633, and restored in 1982 by the
7e~leral Courts Improvement Act, Pub. L. No. 97-164, § 205, 96 Stat. 25, 53 (codified as
Imended at 28 U.S.C. § 46(c) (1988)).
41. D.C. HANDBOOK OF PRACTICE AND INTERNAL PROCEDURES 68 (1987); 1ST CIR. R.
~5.~; 4TH CIR. R. 35(c); 5TH CIR. R. 35.6; 6TH CIR. IOP 18.5; 7TH CIR. IOP 5(g); 8TH
.~Ifl. R. 35A(a); 9TH CIR. R. 35-3 ~c advisory note; 10TH CIR. R. 35.5; 11TH CIR. R. 35-10.
?or~tra 3D CIR. R. 2 (stating that only active judges may sit en banc).
~2. 28 U.S.C. § 46(c) (1988).
~3. See Bennett & Pembroke, supra note 4, at 536 & n.37 and cases cited therein. In
hi,, circuit, a pane! has been bound by earlier panel deCisions for more than 30 years.
’ee, e.g., Thompson v. Thompson, 244 F.2d 374,375 (D.C. Cir. 1957) (stating that action
,y I he court sitting en banc ordinarily is required to overrule existing precedent). But cf.
~Pl~endix Cases [50a]; [50hi (conflicting panel decisions issued same day and both cases
ro~nptly reheard en banc).
~4. See Chemical Waste Management, Inc. v. EPA, 873 F.2d 1477, 1482 n.* (D.C.
:ir. 1989).
’~5. See Irons v. Diamond, 670 F.2d 265, 268 n.11 (D.C. Cir. 1981) (resolving apparat conflict between two circuit decisions addressing exemption of patent applications
fron~ disclosure under FOIA).
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squarely on point.46 Even then, the court characterized the overruled holding as a "passing and conclusory remark,’’47 though that
"remark" by itself disposed of part of the earlier case.48
Moreover, although a bare majority of the full court presumably
has the power to approve a panel’s proposed Irons footnote, the procedure appears never to have been used over the objection of even a
single judge.49 It is, therefore, not entirely clear what the court
would do if a minority opposed the overruling proposed by the
panel. It is probably safe to say, however, that in the interest of
collegiality, the majority would defer to a substantial minority that
wanted to hear argument en banc before discarding a precedent.50
Similarly, a minority of only one or two would most likely defer to
the substantial majority rather than insist upon its objection to the
summary overruling of a precedent; it would be too uncollegial to
burden the full court with rehearing a case the outcome of which is
predetermined.
In contrast, a panel of the Seventh Circuit may overrule a circuit
precedent if, upon circulation of the proposal, a majority of the active judges does not object.51 Although considerations of collegiality
may temper application of this rule too, it seems to authorize a
panel to change circuit precedent even if the full court is evenly divided, or if the result might be different but for one judge’s recusal.
However the need for collegiality may play out in any particular
circuit, it is clear that the D.C. Circuit practice maximizes the force
of precedent. Assuming that time and turnover take their toll
equally upon the persuasiveness of precedents in each circuit, the
D.C. Circuit should need to sit en banc more frequently than mo
other courts of appeals simply in order to keep its case law current
with its thinking.
D. Concern for Collegiality
The collegiality to which we have referred may be an
important consideration in this circuit, which, along with the Federal Circuit, is fortunate to have all of its judges located in a sin
place. As a result, the members of the court deal in person
each other more frequently than can judges dispersed around
46. Hobson v. Wilson, 737 F.2d 1, 16 & n.46 (D.C. Cir. 1984) (overruling in
Boykin v. District of Columbia, 689 F.2d 1092, 1099 (D.C. Cir. 1982)), cert. denied,
U.S. 1084 (1985). But see Bennett & Pembroke, supra note 4, at 551 (claiming
footnote never has been used to overrule even a single contrary precedent); see
Wald, supra note 3, at 486 n.30 (stating that Irons footnote is "supposedly
minor annoyances").
47. Hobson, 737 F.2d at 16; see also Chatman-Bey v. Meese, 797 F.2d 987, 994 &
(D.C. Cir. 1986) (characterizing overruled statement as dictum).
48. Boykin, 689 F.2d at 1099 (concluding that district judge properly
fights claim on ground that 42 U.S.C. § 1985 does not apply to officers
Columbia), overruled in pertinent part, Hobson, 737 F.2d at 16 & n.46.
49. Wald, supra note 3, at 486 n.30.
50. See id.
51. 7Tn CIR. R. 40(t). The Seventh Circuit has used this procedure to
cuit precedent despite the objection of as many as three judges. See Lester v.
Chicago, 830 F.2d 706, 713 n.6 (7th Cir. 1987).
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rm dtistate circuit. In all the courts of appeals, the judges must value
co legiality, if only because an individual circuit judge has little auth~)rity when acting alone; any substantive decision requires the concu:rence of at least two judges.52 In fact, any significant decision
m~st be put before a panel of three.53 Harmonious circuit life,
th#refore, depends upon a high degree of m~ttual trust among th, e
j ~1 .’u ges, and preferably a healthy respect for each others
int~lhgence.
~hese observations may seem self-evident to the penetrating
co,art watcher. They became salient to me, however, only uponjoiningthe court. I noticed immediately the contrast between my new
sit~aation and my former position on a law school faculty. The workin~ environment of a law professor is atomistic. An individual academic generally)tboth teaches and produces scholarship without a
collaborator--indeed, without even the peer review associated with
th~ publication of scholarly work in other fields. The culture of the
laq school, therefore, provides a good deal less incentive for a tenur+d faculty member to value the good opinion or respect of his or
he~ colleagues. Mor,eover, academi,c freedom is protected in order
tolencourage each t~aculty member s pursuit of the good and the
trt~e, uninhibited by concern for the reactions of anyone else.
so on the court. If my position on a given case does not perat least one of my two copanelists, then it will not become the
of the circuit (absent rehearing en banc). Even one dissident
impose upon me the cost, in time and aggravation, ofhavto respond to a dissenting opinionmand the further risk that I
lose my majority in the panel (or upon rehearing en banc).
atrary to the situation on a law school faculty, on the court the
of a colleague is the coin of the realm.
the number of judges on a court increases, the frequency of
interactions between any two judges decreases. The reg0rd
any one of them accordingly diminishes proportionately in imto each of the others.54 Consider the court with only three
lges. That court always sits en ba~ac, which maximizes the value
52. In the D.C. Circuit, a single judge may be designated to resolve initially certain
~or procedural matters. D.C. CIR. IOP IV(C). For example, a single judge "screens"
to determine the amount of time to allow for argument--but the other two judges
the panel may overrule the screening judge’s recommendation; indeed, any one
may overrule the screening judge’s proposal to dispense with oral argument. Id.
III. A single judge also rules on motions for costs, unless that judge or another or a
suggests that the motion raises an issue warranting consideration by the
Three judges are required to pass upon an appeal or a petition for review; grant
unction or stay a district court or agency order; dissolve a district court injunction
stay entered by a district court or an agency; or grant an extraordinary writ. Id. IOP
See R. AXELROD, Tr~E EVOLUTION OF COOPERATION 126-30 (1984).
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to each judge of the good opinion of the others. When the same
court is expanded to six judges, however, each has five colleagues,
and will sit with only two of those five colleagues on any given case.
The ability of each judge to impose a burden upon any one colleague is thereby reduced by sixty percent; the two sit together only
forty percent of the time. The corresponding figure for the D.C.
Circuit, with twelve judges, is eighteen percent; in the Ninth Circuit,
with twenty-eight judges, it is seven percent. As the size of a court
grows, and the probability of depending again upon the concurrence of a particular judge declines, the coin of the realm is
devalued.
The consistency of the decisions of a court sitting in panels likewise diminishes as the pool of judges from which a panel may be
drawn expands. Because the heterogeneity of a bench necessarily
increases with its size, which judges sit on a particular panel--the
luck of the drawBbegins to matter more. Gradually, the coherence
and predictability of circuit law must suffer,s~ Other things being
equal, therefore, a larger court--like a more precedent-bound
courtBwill have more frequent reason to resort to rehearing en
banc in order to bring panel decisions into line with the thinking of
the majority of the court.
II. Costs of Rehearing En Banc
As the size of a court increases, of course, other things are not
equal. A larger court must incur a greater cost in order to rehear a
case en banc. In the D.C. Circuit, when a case that has been
by a panel of three is reheard by a bench of twelve, the amount
judicial time consumed probably increases fourfold, consuming resources equivalent to what it would take for a panel to hear four new
cases. Even if the three original panelists did not have to prepare
again for the rehearing, the amount of time that the nine nonpanelists spend on preparation would increase the total by 300%. In
fact, however, the panelists may need substantially to repeat
preparation in order to rehear a case many months after they first
heard it. Indeed, they may have to start almost from scratch if the
parties have submitted new briefs for the rehearing, especially if the
court has called for briefing on an issue (for example, jurisdiction
an intervening decision of the Supreme Court) not address~
the panel; in that case the preparation time increases by 400%.
for the amount of time spent hearing argument, it necessarily increases from three judge-hours to fifteen judge-hours, or by 400%.
Thus, the judicial time required to prepare for and rehear a case en
banc could be used to prepare for and hear three to four cases
before panels of three judges.
55. As Judge Posner has suggested, only affirmative efforts to increase the homogeneity of the individuals appointed to the bench could offset the effect that differences m
the judges’ outlooks will otherwise have upon the law. R. POSNER, ThE PROBLEMS OF
JURISPRUOE~qCE 32 (1990); see also id. at 196, 458.
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Tl~e time spent preparing a new opinion, and probably a new dissentt after rehearing en banc may sometimes be less than was required for the initial round of opinions, but it is often more. The
author of the opinion for the court must circulate it to eleven rather
than[ to two colleagues, each of whom may ma~e comments or suggestlons, or indeed, launch a dissent that neei~s to be addressed.
Revi~ing opinions also consumes much more tiine on rehearing en
ban~ than within an initial panel. At each step the opinion writer
mus~ accommodate multiple, sometimes conflicting, suggestions;
and ~the author must secure anew the concurrence of each member
of tt~e majority or minority for which he or she writes each time the
opir!ion is revised in response to a further iteration by the other
faction.~6 Overall, a case reheard en banc in the D.C. Circuit probably ~onsumes abo~ 400% of the judicial resources consumed by a
pan#l disposition alone, thus preventing the court from disposing of
threb other cases before panels.~7
true cost associated with rehearing en banc is still greater
one accounts for the risk that the full court will not yield a
for any rule of law. When this risk materializes, as it did at
in part of six of tlie cases reheard en banc in FYs 1981-1990,~s
devoted to rehearing are truly wasted. This possibility
that iall will be for naught increases the expected cost of a decision
As a result, while the median time from argument to disposition is 2.5 months
cases occasioning a published opinion, ADMINiS~VE OFfiCE or
COUaTS, 1989 A~t~A~. RZ~,OaT 151 (1989) [hereinafter AO Rz~’OaT], ’we calculate
data in the Appendix that it is six months for cases reheard en banc (average =
(FY 1981-present).
Because of the unwieldy nature of en banc review in a large court, the Congress
created a modified en banc procedure for use at the option of any court of
of more than 15 active judges. Act of Oct. 20, 1978, Pub. L. 95-486, § 6, 92
629, 1633 (codified at 28 U.S.C. § 41 note (1988)). Such a court may designate by
number of judges who will perform the en banc function. Id. So far, only t.l~,e
Circuit has availed itself of this option; the Fifth Circuit, which has 16 active
has not done so.
the new procedure in the Ninth Circuit, !0 judges are drawn randomly to sit
~e chief judge in lieu of the full court en banc. 9"rH Cxa. R. 35-3. As there are 28
on the Ninth Circuit, the probability of any particular panelist (other than the
being on the en banc minibench is only .37. Depending upon the number
g the 11, from 11 to 14 judges may be called upon to hear the case at
Although more streamlined than rehearing by a court of 28, of course, this
still requires on average an even greater commitment of judicial resources
per case) than is required when the D.C. Circuit, with 12 judges, rehears a
banc.
Appendix Cases [48] (agency decision affirmed by equally divided court); [47]
court decision affirmed by equally divided court); [32] (majority of five on prissue split 4-1 on secondary issue that four dissenters did not reach); [29] (majority
iudges divided between two opinions); [19] (six judges ruled against defendant on
, two found his claim waived, four dissented on merits); [16] (majority of six
scattered among four opinions); see also Appendix Case [58] (majority split 5-2 on
issue that four dissenters did not reach) (FY 1991).
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to rehear by about another 11.3%,5o to roughly 445%, rather than
400%, of what a panel decision costs. Of course, some cases present a very clear binary choice, making this risk slight.
There are also the related risks that the case will become moot
after additional resources have been invested in rehearing it en
banc.°° Five cases, or nearly 10%, produced such inconclusive
suits.6~ Adjusting the calculation above to reflect this risk brings the
cost of a rehearing en banc to approximately 485% of the cost of a
panel decision.
After rehearing a case en banc, the court may find that it agrees
with the panel disposition after all. Seven, or 13.5%, of our en banc
rehearings produced exactly that result.62 This risk drives the cost
of rehearing en banc up to about 540% of the cost of an undisturbed panel decision.
Finally, the rehearing process may yield a decision that, contrary
to expectation, has little implication beyond the facts of the case be,
ing reheard. The Congress may amend the relevant statute,63 or
Supreme Court may propound a new rule either upon further re,
view of the case reheard en banc or in a similar case.6~ In sum, it is
safe to estimate that one case reheard en banc consumes as much of
the court’s resources as five or six cases heard by a panel; thus, one
rehearing displaces four to five panel hearings.
Rehearing en banc and suggestions for rehearing en banc "
59. This figure is the equivalent of the fraction 6/52, where the numerator is the
number of cases reheard en banc that did not yield a clear majority, and the
tor is the total number of cases reheard en banc. (The denominator excludes cases
heard en banc from the outset, see Appendix Cases [25]; [13]; [10]; and includes
case, [16], otherwise treated as an original en banc, see infra note 92, that was
rehearing en banc almost immediately after oral argument before the panel.)
If [32] is credited with having produced, on the whole, coherent rules on the
issues, the risk is under 10% (5/52).
60. See D.C. CIR. R. 15(a)(5) (1991).
61. Appendix Cases [46]; [37]; [36]; [33]; [15]; see also Appendix Case [62]
1991). Also in FY 1991, the court decided [58], in which rehearing en banc was
precisely in order to determine whether the case was moot and, if so, whether the
decision should be vacated.
62. Appendix Cases [44]; [38]; [32]; [21]; [20]; [19]; [18a]; see also infra note
Appendix Case [50b] was one of a pair of conflicting opinions issued simultaneously, s,
infra notes 77-78 and accompanying text; rehearing en banc was unavoidable, and
not be charged against the efficiency of the process.
63. See Appendix Case [62] (FY 1991) (a statutory amendment mooted the case
a few weeks before oral argument was scheduled).
64. E.g., Appendix Cases [9]; [5]. The costs are less when the full court grants r
hearing en banc but holds the case in abeyance pending a Supreme Court decision ~
the controlling point, and then issues a brief opinion for the full court after the hi
Court has spoken. See Appendix Cases [54]; [52]. There is a converse risk in
erroneous circuit rule to stand in the confidence that the Supreme Court will
review the panel decision. Compare United States v. Bland, 472 F.2d 1329, 1350-51
Cir. 1972) (McGowan & Leventhal, JJ., concurring in denial of rehearing en banc)
ing to deny en banc rehearing in part because the Supreme Court recently had
similar case), cert. denied, 412 U.S. 909 (1973) with Department of the Treasur IRS
Federal Labor Relations Auth., 862 F.2d 880, 884 (D.C. Cir. 1989) (Ginsburg, D.H
concurring in denial of rehearing en banc) (stating that consideration en banc
lar case might be proper if the Supreme Court did not address the issue in the
rev’d, 110 S. Ct. 1623 (1990); see also Solimine, supra note 4, at 57 (stating, "It
longer tenable, if it ever was, to shift en banc responsibility to the Supreme
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;ts upon the parties and the public as well. The party that lost
the panel is obviously willing to incur those costs in hope of a
decision. The party that prevailed before the panel, howhas no choice but to incur the attorneys’ fees associated with
and rehearing, as well as the costs, both monetary and
~ry, of the delay in resolving the dis_~ute.65 Insofar as the
atested issue is of wider importance, the ad~litional period of unbefore its resolution is also a cost to the broader public.
from the material costs of rehearing en banc, there is at
st a potential cost to collegiality. As we have pointed OUt,66 the
of rehearings en banc in the D.C. Circuit indicates a
degree of confidence in the work of the panels. At the same
e, it must be acknowledged that either too high or too low a rate
~ en b,anc could jeopardize the collegial atmosphere preon the ,co~urt.
were reheard en banc too frequently, the prospect of en
kc review would weaken the presumption of finality that otherattaches to a panel opinion. This could make the panels less
)onsible to the rest of the court, and perhaps more willing to
out an adventuresome position: after all, a majority of the full
~rt can always vote to rehear en banc a questionable decision.
the other hand, if cases were reheard en banc too infrethe virtual independence of each panel would itself
collegiality. Rogue panels could become a problem, as the
~currence of any two judges on a proposition---even on, e that they
anticipate is contrary to the views of the other ten judgesm
create binding circuit precedent.67 Only relatively weak inforsanctions, such as the disapproval of colleagues, could deter
opportunism.
if the possibility of rehearing en banc has no real effect on
els’ self-restraint, removing all possibility of rehearing en b~,n_c
foster the perception that the outcome of a case depends
,n the panel that hears it. At the other extreme, ifen banc review
literally costless, the full court could rehear any case, and the
of the draw would count for nothing. In the real world, costs
5. Since FY 1981, the average (and the median) delay between panel decision and
en banc for those cases decided by both a panel and the full court is 14.5
Even cases that were granted rehearing en banc b~ut thereafter were remanded
smissed without an opinion by the full court were delayed an average of 12.5 (and a
of 13) months. The Appendix to this Article records the dates of the panel
ion, oral argument en banc, and en banc decision for each case.
See supra note 33 and accompanying text.
See R. POSNER, THE FEDERAL COURTS 99 (1985) (arguing that the "credible
to rehear en banc" aids in preserving intracircuit uniformity); Wald, supra note 3,
(arguing that it is proper for panel to consider probable result if case were to be
"den banc).
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impose substantial limitations on the check provided by rehearint
en banc. Ideally, the court will rehear cases en banc just oftet
enough that its failure to rehear a case is properly understood--by
the parties and by the public--as an endorsement of the panel decision rather than merely a bow to the constraint of limited re,
sources.6s Thus, while it is clear that the ideal number of en banc
rehearings is not zero, it is probably not much more than are currently heard in the D.C. Circuit.
IlL Benefits of Rehearing En Banc
Rule 35(a) of the Federal Rules of Appellate Procedure, which
sets out the formal standards for convening the court en banc, also
provides: "Such a hearing or rehearing is not favored and ordina,
rily will not be ordered except (1) when consideration by the full
court is necessary to secure or maintain uniformity of its decisions,
or (2) when the proceeding involves a question of exceptional importance."60 "Exceptional importance" is in the eye of the beholder; life being short, no judge, including a judge who has
dissented from a panel disposition, would want to rehear a case en
banc if he or she did not think it of exceptional importance. Rule 35
consequently expresses more of an attitude than a standard,v°
The two categories set out in Rule 35 are not exclusive of others.
Although a case reheard en banc "ordinarily" meets at least one of
the criteria, a case may warrant the attention of the full court for
another reason, such as the divergence of the panel decision from
Supreme Court precedent.71 Moreover, the standards set forth in
Rule 35 interact: the "importance" of the case may influence what
is perceived to be a significant departure from the "uniformity" of
circuit decisions.
However one may try to express them as criteria, in practice
are three good reasons to rehear a case en banc.72 First, rehearing
68. Compare Jolly v. Listerman, 675 F.2d 1308, 1311 (D.C. Cir. 1982) (Robinson,
¯ . concurrin in denial of rehearing en banc) ("In declining to rehear the case en banc,
’court . ¯ ¯ ~]oes not sanction the result [of the panel decision].") wzth zd. at 1311
(Edwards, J., dissenting from denial of rehearing en banc) (by denying rehearing en
banc the court "places its imprimatur" on the panel result). Judge Edwards eventually
adopted Chief Judge Robinson’s point of view. See Bartlett ex rel. Neuman v. Bowen, 824
F.2d 1240, 1244 (D.C. Cir. 1987) (Edwards, J., concurring in denial of rehearing
banc) (quoting Chief Judge Robinson’s opinion in Jolly). But see Georgia Ass’n of Re,
tarded Citizens v. McDaniel, 855 F.2d 794, 797 (1 lth Cir. 1988) (stating that the court
"cannot... infer that a majority of the former Fifth Circuit judg,
the result reached in [a prior case] when they failed to vote [to rehear] the case en
banc").
69. FED. R. AP~’. P. 35(a).
70. Apparently, some members of the bar do not understand that attitude;
present suggestions for rehearing en banc in cases that could not be described as being
of "exceptional importance" to anyone, including their client.
71. See, e.g., Appendix Cases [59]; [29]. Divergence from Supreme Court precedent
generally takes the form of an arguable misreading.
72. These three reasons may be profitably compared with Chief Judg~
summary of the classes of cases heard or reheard en banc between 1948 and
phens, supra note 3, at 107. In Chief Judge Stephens’ time, the court en bane
"(1) Cases involving a question whether a decision of the court should be overruled;
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en lzanc allows the full court to maintain consistency in the case
law- -intracircuit, intercircuit, or between the circuit and the
Sup~ eme Court. Second, the full court may wish to address an issue
ofg~eat importance. Third, the full court can correct an apparently
erroneous result--either of the panel’s own mailing or arising from
an earlier panel’s decision that bound the pan~ whose decision is
reheard.73 These reasons interact, too: the more important the
case,I the more likely an erroneous or inconsistent decision will draw
the ~ttention of the full court. Conversely, the en banc court is unlikel~ to devote its resources to rehearing an issue, even of the first
impqrtance, that the panel has decided to the satisfaction of the majorit~ of the active.judges of the circuit.
A. ~onsistency j
Co~asistency in the law is one of the two criteria for hearing or
rehearing en banc reflected in Rule 15 of the General Rules of the
D.C.[Circuit:
’
A suggestion for hearing or rehearing en banc shall contain a sepa~te introductory section.., that shall set forth the reasons why
~e case is of exceptional importance or, where applicable, with
hat decision or decisions of the Supreme Court of the United
rates, of this Court, or of any other federal appellate court, the
and decision is claimed to be in conflict.TM
Onl insofar as Rule 15 makes a conflict with circuit precedent an
012125 ion for rehearing en banc does it echo the reference in Rule 35
o,f ti : Federal Rules of Appellate Procedure to situations in which
CO! ideration by the full court is necessary to secure or maintain
unif ~nity of its decisions.’’75 The problem with a panel decision
that ruly conflicts with circuit precedent is simply that it departs
[rOl~ the principle of majority rule; it is contrary to the law as delar~ by a prior majority and left undisturbed by the present major,
ity ~ the court. A panel that issues such a lawless decision is a
rogu it should be deterred or, when that fails, corrected by the full
court: s ready resort to rehearing en bahc. Not surprisingly, however, such cases are exceedingly rare.TM
Cases i
tion of
73.
of the ~
forestal
and Jun
REv. 54
among
74.
75.
76.
ples of

1991]

tvolving a question as to the power of the court; and (3) Cases involving a quesextraordinary public importance." Id.
Overruling circuit precedent that no longer commands the respect of a majority
ourt also allows the current court to preserve the uniformity of its decisions by
ing the gradual erosion of a facially valid authority. See, e.g., Hellman,Jumboism
Orudence: The Theory and Practice of Precedent in the Large Appellate Court, 56 U. Crti. L.
!, 582-84, 588 (1990) (giving examples of erosion leading to facial inconsistency
~/inth Circuit decisions).
D.C. Cm. R. 15(a)(3).
FEo. R. Avv. P. 35(a).
Nevertheless, such cases do exist. See Appendix Cases [11] and [2] for exam:he court using the en banc procedure to correct panel decisions that depart
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The clearest intracircuit conflict of the decade involved virtually
simultaneous decisions 77 Because all decisions are circulated to the
full court before they are issued, both of the panels and the full
court obviously were aware of the conflict even before the first decision came out. Rather than allow a race to the printshop to determine circuit precedent--a procedure that would be quite destructive
of collegialityrathe court followed the sensible path of allowing both
decisions to issue on the same day and then granting the inevitable
suggestions for rehearing en banc.7s
Conflict with a Supreme Court decision, a criterion that appears
in Circuit Rule 1579 but not in Federal Rule of Appellate
35,s0 is more a theoretical than an actual ground for rehearing
case en banc. Of course, suggestions for rehearing en banc routinely argue that a particular panel decision conflicts with
ling Supreme Court precedent, just as petitions for certiorari strain
to concoct a conflict between circuits in the hope of securing review
by the Supreme Court. Panels that simply overlook
Supreme Court precedent are a good deal scarcer, however,
the disagreements that inevitably arise between courts of appeals
the absence of controlling Supreme Court precedent. More commonly, a panel’s decision arguably departs from the spirit of
Supreme Court case, but that is a close question of interpretationi ~
not lawlessness. For example, I dissented from the panel
in New York Times v. NASAst on the ground that it conflicted with ~
Department of State v. Washington Post,82 notwithstanding the panel
majority’s attempt at reconciling the two decisions. The full court,
after rehearing en banc, agreed with my dissent--but only by a bare
majority.83
A conflict between a panel of this court and a decision of another~
circuit is also referenced in Circuit Rule 1584 but is not within the
uniformity provision of Federal Rule of Appellate Procedure 35.85
The creation of an intercircuit conflict, however, may be a good re~
son to deem the panel decision one of "exceptional importanc~
within the meaning of the latter rule.86 The Supreme Court recen
from clearly established precedent. See also Appendix Case [46], in which the panel’~
nal sis of the affirmative action program for the District of Columbia police departmen~
~ivaeYrged significantly from the analysis applied by an earher panel to a s~mfiar plan for
the D.C. fire department.

Pof law, as the en banc court was unanimous). The process could only have b .....
proved, however, by giving counsel access to the two panels’ best thinking.
79. D.C. CIR. R. 15(a)(3); see supra note 74 and accompanying text.
80. FED. R. A~,t’. P. 35; see supra notes 69-70 and accompanying text.
81. 852 F.2d 602, 607 (D.C. Cir. 1988) (Ginsburg, D.H., J., dissenting), rev’d, 920
F.2d 1002 (D.C. Cir. 1990) (en banc).
82. 456 U.S. 595 (1982).
83. Appendix Case [59].
84. D.C. Cla. R. 15(a)(3); see supra note 74 and accompanyin.g text.
85. FED. R. AP~’. P. 35; see supra notes 69-70 and accompanying text.
86. See Air Line Pilots Ass’n v. Eastern Air Lines, 863 F.2d 891,925 (D.C. Cir. 1988)I
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indicated that a conflict bet~
veen circuits might make rehearing en
bartc appropriate, at least ,~ hen the judges of a circuit doubt the
wisdom of their own preced ent.a7 A conflict between circuits is an
em ~arrassment to a system of national law, which "can ultimately
hav~ only one proper interaretation.’’aa Tht~s, either one circuit
oanel or the other has erred, and the full court~ should be confident
OI liS precedent before impi
sing upon the Supreme Court the neces~ity either to resolve or t, ) tolerate the conflict.
On the other hand, if mul:iple circuits are involved, and the split
wot~ld persist even if the ful court were to reverse the panel decisiog, it would almost certainl’ not be cost-efficient to rehear the case
en ~anc. If the conflict is im )ortant, the Supreme Court is likely to
resolve it, and its decision not likely to be affected by anything
thaI the en banc l~ourt couh add to the debate already reflected in
the!conflicting ol~inions of le circuits.
B. I Exceptional Importance ’
/~s a criterion for hearing a case en banc, the existence of"a questiorl of exceptional importmIce’’89 begs the question: Exceptional
iml~ortance to whom? The l ~ossible answers are (1) the public, (2)
thelcourt, and (3) the partie:
|

To the Public

/~ case may be of exceptio tal importance to the public if it concel~s either a unique issue o: ~great moment to the community, or a
rect~rring issue that is likely t affect a large number of cases or person~.°° In the former categ~~ry, the most striking examples in the
hist,pry of the D.C. Circuit’s en banc practice are the cases arising
(Sta , J., concurring in denial of tel~earing en banc) (stating that "appellate en b~c
procedure.., provides a reasonable and sensible way of assuring that conflicts are not
light or casually created")- Wilse v Eddingfield, 780 F.2d 614, 617-18 (7th Cir. 1985)
(Pos~Yer, J., dissenting from’denialY~}"~ehearing en banc); Financial Inst. Employees Local 1~182, v. NLRB, 750 F.2d 757, 75~ ’-58 (9th Cir~. 1984) (Kennedy, J., dissenting from
denial, of rehearing en bane); see also ~olimine, supra note 4, at 29, 60 (suggesting that
inter{ircuit conflict may meet "excep :ional importance" criterion); id. (suggesting that
en b~nc consideration should be required when panel decision would conflict with deci.sionslof three other circuits); NYU No te, supra note 4, at 595 (arguing that prevention of
~nter~ircuit conflict "may tip the scale~ ; in favor of consideration when other factors suggest ~he need"). But see R. POSNE~, pra
S~ note 67, at 256-57 (arguing that panel should
be aisle to create contti~t with other ~ :ircuits without rehearing en banc, but consistent
resolution in three prior circuit decisi ons should be accepted as binding).
8~. Groves v. Ring S~rew Works, 111 S. Ct. 498, 501 n.8 (1990).
81~. In re Korean Air Lines Disaste
1987! (Ginsburg, D.H., J., concurrin~ .ofSept. 1, 1983, 829 F.2d 1171, 1183 (D.C. Cir.
8~. FE~. R. APp. P. 35; see supra n ates 69-70 and accompanying text.
9q. As noted the exceptional publ ic importance of a case may arise from the conflict
it creates between this and another ci "cuit. Still, that conflict must concern a matter of
~ornelmoment in order to warrant th~ costs of reconsidering the case en banc.
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out of the Watergate affair, and especially the cases involving the
subpoena of the President’s tapes.9~ Probably in the interest of
maximizing public confidence in its decisions, the court heard
principal Watergate-related cases en bane from the outset, without
first sending them to a panel.
In the 1980s, the court heard four cases initially en banc.9~
were heard pursuant to statutes that specifically required an en bane
hearing;9s the Congress, it seems, decided an issue was of such exceptional importance---presumably to the public--as to warrant immediate en banc review. The other two cases,94 however, were
heard en bane from the outset on the court’s own initiative. Community for Creative Non-Violence v. Watt9~ presented a recurring question
that had already produced several divergent opinions: the constitutionality under the First Amendment of National Park Service regulations governing expressive conduct near the White House and the
Mall, specifically the status of overnight sleeping as protected activity. After hearing argument, the panel suggested that the full court
needed to settle the matter quickly; the en banc court agreed and
reheard the case on an expedited basis. In Banzhaf v. Sraith,96 the
district court had ordered the Attorney General to seek the appointment of an independent counsel to investigate alleged wrongdoing
by, among others, the White House Chief of Staff, the Directors of
the Office of Management and Budget and of the Central Intelligence Agency, and the immediate past National Security Advisor~
91. Senate Select Comm. on Presidential Campaign Activities v. Nixon, 498 F.2d
725 (D.C. Cir. 1974); Nixon v. Sirica, 487 F.2d 700 (D.C. Cir. 1973). When the Supreme
Court finally decided that the President’s tapes were not immune from subpoena, it bypassed the court of appeals altogether, granting certiorari before judgment. United
States v. Nixon, 418 U.S. 683, 689-90 (1974).
The D.C. Circuit heard at least 10 other Watergate-related cases en bane. United
States v. Haldeman, 559 F.2d 31 (D.C. Cir. 1976); United States v. Mardian, 546 F.2d
973 (D.C. Cir. 1976); United States v. Hunt, 514 F.2d 270 (D.C. Cir. 1975); United
States v. Barker, 514 F.2d 208 (D.C. Cir.), cert. denied, 421 U.S. 1013 (1975); United
States v. Liddy, 510 F.2d 669 (D.C. Cir. 1974), cert. denied, 420 U.S. 980 (1975); United
States v. Liddy, 509 F.2d 428 (D.C. Cir. 1974), cert. denied, 420 U.S. 980 (1975); United
States v. McCord, 509 F.2d 334 (D.C. Cir. 1974), cert. denied, 420 U.S. 911 (1975); In re
Grand Jury Proceedings (Liddy), 506 F.2d 1293 (D.C. Cir. 1974); Mitchell v. Sirica, 502
F.2d 375 (D.C. Cir.) (denying, without argument, writ of prohibition), cert. denied, 418
U.S. 955 (1974); United States v. Haldeman, 501 F.2d 714 (D.C. Cir. 1974). The only
apparent exception was United States v. Chapin, 515 F.2d 1274 (D.C. Cir. 1973).
92. Appendix Cases [25]; [16]; [13]; [10]. We include [16] as an
banc although a panel first heard argument. The case was set for reheating en bane
almost immediately after the panel hearin.g, which had itself been expedited. The
reheard four other cases en bane some t~me after panel argument but before a pan
decision issued. Appendix Cases [34]; [30]; [18b] (reheard en bane together with I
in which the panel had released an opinion); [17].
93. Appendix Cases [ 13] (inv°lving a challenge t° the c°nstituti°nality °f the legis
tive veto provision in the Federal Trade Commission Act of 1980, Pub. L. No.
§ 21(f)(1), 94 Stat. 374, 395-96); [10] (involving a challenge to the constitutionality of
the Federal Election Campaign Act (FECAL § 112(2), 2 U.S.C. § 441(a), (b)(2) (1988)).
Another challenge to the constitutionality of the FECA will be heard en bane in the fall
of 1991. Federal Election Comm’n v. International Funding Inst., No. 91-5013 (D.C.
Cir.).
94. Appendix Cases [25]; [16].
95. Appendix Case [16].
96. Appendix Case [25].
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Th* : court of appeals reverse :1 in a decision issued a mere forty-two
day s after the district court had issued the order under review.
Ban zhaf was probably heard en bane for the same reasons as the
twelve Watergate en bancs97. -to maximize public confidence in the
cou~t’s decision and to resohe as quickly as possible an issue affecting Ipublic confidence in the incumbent administration.
/~part from initial en banc:, many if not all of the cases resolving
constitutional issues were rel~ eard en banc probably because of their
exceptional importance to ~he public. Because the Constitution
pos~s immovable Jimits to ex,~cutive and legislative action, and guarantCes the public s most fun :lamental rights, constitutional rulings
are Ioften by their nature br~ .ader than the average resolution of a
poiOt of law. Some constitu tional cases may also have immediate
andl controversialj effects, st ,ch as Ledoux v. District of Columbia,98
which concerned ~ constituti~ )nal challenge to the affirmative action
plar~ of the Metropolitan I ’olice Department of the District of
Col~mbia.
SOme non-constitutional e~a banc cases also posed issues of great
pul: lic importance. Rarairez a ~ Arellano v. Weinberger99 dealt with the
availability of judicial revie~
of United States military operations
overseas. The panel decisk ,n in Yellow Bus Lines, Inc. v. Drivers,
Cha,~ffeurs & Helpers Local U~ ~ion 639 ~oo might have made a large
nu~lber of ordinary labor disputes into occasions for damage actior s under the Racketeer I afluenced and Corrupt Organizations
Act ~0t Indeed, exceptional i~nportance to the public was probably a
prirae factor motivating the court to rehear en banc the various
cast~s that established broad principles in fields as diverse as crimihal law and procedure, ener[ ~, and environmental regulation,lo2

2. To the Court
T~ble I, opposite, categor~zes the cases heard en banc over tlSe
!

9~. See supra note 91 and accomp. tnying text.
9~. Appendix Case [46].
9~. Appendix Case [28].
10~. Appendix Case [57].
10~. 18 U.S.C. §§ 1961-1968 (1981
10~. E.g., Appendix Cases; [42] 0 ~nvironmental regulation: standard for airborne
toxic Ichemical); [32] (energy regulation: emergency response plan for controversial nuclear ~ower plant); [5] (criminal proc~dure: validity of warrantless search of closed but
unsealed container).
Fod a time the court was apparently of the view that issues of criminal law and procedure ~ere of particular public imporl ance. From FY 1981 through FY 1986 (the last
year ~he court en banc heard a crimi~tal case), criminal cases accounted for only eight
percoat of the circuit’s total dispositic ns on the merits, 1981-1986 AO REPORTS, Table
B-I, ~ut the seven such cases reheard en bane accounted for 21% of the total of 34 en
banc ~:ases in those years. See infra Ind
.~x of Cases in Appendix; see also infra notes 117-22
and alcompanying text.
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TABLE 1
EN BANC CASES FYs 1981-1991 BY SUBJECT CATEGORY

CONSTITUTIONAL LAW (16)
REVIEW OF ADMINISTRATIVE ACTION (15)
JURISDICTION & JUSTICIABILITY (12)
CRIMINAL LAW ( 7 )
COSTS & ATTORNEYS’ FEES (6)
ENERGY REGULATION ( 6 )
GOVERNMENT INFORMATION (5)
ENVIRONMENTAL LAW ( 3 )

CIVIL RIGHTS (3)
LABOR RELATIONS (2)

CIVIL PROCEDURm (I) ¯

~VI~ENCE (1) ¯
For a more detailed breakdown of the topics and their frequency, including
case references, see the Index of Cases in the Appendix.

past decade by subject matter,ms Examination of Table I leads to
the conclusion that a case may be of exceptional importance to this
court if it raises a recuning issue concerning the administration.
justice in this circuit,t~ A|though the same cases may also be

portant to the public and to the parties, the frequency with which
the full court addresses certain topics suggests that the court itself
deems it an important responsibility to hear such cases en banc.
Because it is exceptionally important that the court remain within
its constitutional competence, among the most frequent subjects of
103. In FY 1991, there were eight additional cases raising issues in the
categories:
3
([61], [60], [56])
Review of administrative action:
1
([56])
Chevron doctrine:
1
([62])
Constitutional law:
1
([62])
Due process/equal protection:
([61], [58])
2
Jurisdiction and justiciability:
([61 ])
1
Standing:
([63])
1
Costs and attorneys’ fees:
([63])
1
Attorne" s’ fees"
([59])
1
Govern rment in~’ormation
([59])
1
FOIA
([60], [57], [56])
3
Labor relations
104. Compare Air Line Pilots Ass’n v. Eastern Air Lines, 863 F.2d 891,920 (D.C. Cir.
1988) (Edwards, J., dissenting from denial of rehearing en banc) (arguing for rehearing
because case presented "legal issues of exceptional importance with respect to ques,
tions that are likely to recur in the future") with Noxell Corp. v. Firehouse No. 1 Bar-B~
O_,pe Restaurant, 774 F.2d 1180, 1180 (D.C. Cir. 1985) (statement ofWald J.) (declining
to call for en banc consideration "[b]ecause of the relative infrequency’of trademark
litigation in our circuit").

1028

[VOL. 59:1008 :!~

En Banc
THE GEORGE WASHINGTON LAW REVIEW

cases heard en banc
questions concerning the jurisdiction
the court or the
for determining the justiciability of a
case--includin matters such as standing,to5 and ripes.l°6 The resolution
questions provides the bar with imguidance as to .ther and when a l~arty may litigate in this
The court en
was also particularly willing to hear cases
costs and attorn
fees. The shifting of costs and fees,
particularly the magni of attorneys’ fees, greatly affects the
and its incentive to
certain types of cases in this circuit.
ises raising these two
of issues account for nearly onerd of all the en banc ;es in FYs 1981-1990.
It should come as no s
that one-quarter of the en banc
ses over the same
have involved substantive or procedural
of actior~s taken administrative agencies. Administrative
a mainsta~ of the
of the D.C. Circuit, largely because
ost government
are located, and may therefore be sued,
the District of
If there is a surprise here, it is that apor petitions for
of administrative agency decisions are
the court’s en banc cases; agency
lses made up nearly
,-five percent of the court’s total disposion the merits over past decade. 107
court en banc
three cases1°8 addressing the degree of
owed to an agen interpretation of a statute it adminis.reflecting the im
of this issue to the work of this court.
~ssue of deference aris in a very large number of the cases in
a panel reviews the
of an administrativ~ agency. In
1990, for example, thecourt cited Chevron U.S.A. Inc. v. Natural
Defense Council,
109 the leading case on the subject, in
published o
twenty percent of all its pub~hed opinions that year.
The attention of the full
is not concentrated on the work of
particular agency or a
in the entire decade, the only~’fedregulatory agency
more than three cases before the court
banc was the Federal
Regulatory Commission.110 This
p~obably reflects the very.arge number of FERC cases that come
105. Appendix Cases [61]; [48]; [471; [22].
106. Appendix Case [47]; see
Appendix Case [58] (FY 1991) (raising question of
mOotness).
i]07. Of 6709 dispositions on th merits, 2340 or 34.9%, were on review of agency
de~isions. AO, 1990 FZDERAL Cot
MANAGEMENT STATISTICS 2; 1981-1989 AO REPORTS, Table B-1.
1!08. Appendix Cases [43]; [42]; [26].
1109. 467 U.S. 837 (1984).
1[10. See Appendix Cases [44]; 3]; [41]; [38]; [12]. Although the FERC was the defen~tant-appellee in [35], th tcas,
an appeal of a district court decision interpreting
th~ Government in the Sunshine
not a petition for review of a FERC order.
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before the panels of this court, Ill and the importance that many individual FERC cases, which may involve staggering sums of money,
have to the public and to the parties. In addition, two of the FERC
cases heard en banc concerned natural gas regulation.~ ~2 In the last
decade, the FERC has virtually restructured the natural gas industry, proliferating new rules and policies, and hence petitions for
review.
The frequency of cases involving access to government information also suggests that the court is particularly sensitive to its special
responsibilities as the circuit encompassing the seat of governmentAta In the last decade, the en banc court heard five cases concerning access to government information,~4 including three cases
arising under the Freedom of Information Act (FOIA). ~ 5 Litigation
over access to government information is most often brought in this
circuit because the documents that one might seek from the federal
government are most often found here. Indeed, in FY 1989, thirty
of the eighty-three FOIA appeals filed nationwide were filed in this
circuit. ~ ~6
Although the court heard seven criminal cases en banc,~ ~7 they do
not form a coherent category: two addressed the scope of review,~a
while four raised a variety of constitutional issues,~9 of which two
concerned the insanity defense.~2° In any event, the full court has
not decided a criminal case en banc since 1986 when, at the suggestion of a panel, it unanimously overruled an earlier precedent that
had created a conflict with other circuits.~ The court granted a
criminal defendant’s suggestion for rehearing en banc only twice in
the ten years 1981-!990, and not at all from 1982 until 1991.~

111. Petitions for review of FERC orders occasioned about ten percent of all published and unpublished D.C. Circuit decisions reported on Westlaw for FYs 1989 and
1990. For FYs 1981-1990, almost eight percent of all such decisions were in FERC
cases; the five FERC cases heard en banc during that period also amounted to eight
percent of all cases the court voted to hear en banc.
112. Appendix Cases [44]; [12].
113. In a similar vein, the court en banc decided one petition to review a decision of
the Federal Labor Relations Authority [54], and early in FY 1991 decided another FLRA
case that had been granted rehearing in 1988 but was held in abeyance for more than a
year. Appendix Case [56]. The importance of FLRA cases in this circuit reflects the
concentration of federal employees and employers in the District of Columbia: in IcY
1989, forty-seven of the fifty-seven petitions to review a decision of the FLRA were filed
with the D.C. Circuit. 1989 AO RVa’ORT, Table S-1.
114. Appendix Cases [45]; [40]; [35]; [34]; [8].
115. Appendix Cases [45]; [34]; [8]; see also Appendix Case [59] (FY 1991). The Freedom of Information Act is codified at 5 U.S.C. § 552 (1988).
116. 1989 AO RE,’OR’r, Table B-7. Westlaw reports only 24 D.C. Circuit cases deciding FOIA issues in FYs 1989 and 1990. Settlements and cross-appeals most likely account for the discrepancy between the two figures.
117. Appendix Cases [30]; [23]; [19]; [18]; [14]; [7]; [5].
118. Appendix Cases [30]; [18].
119. Appendix Cases [23]; [19]; [7]; [5].
120. Appendix Cases [23]; [19].
121. Appendix Case [30].
122. Appendix Cases [19]; [5]. The circuit’s criminal caseload has risen dramatically
in recent years. In FY 1990, criminal cases accounted for 19.8% of the court’s caseload,
more than double their 9.1% share in FY 1989. See AO, 1990 FEDERAL COURT MAN
~lENa" STA’r~s’rlcs 2; 1989 AO RE,’OR’r, Table B-1. For the decade FYs 1981-1990, the
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It is noteworthy that the
has not heard en banc a single case
under its diversity urisdiction, although diversity cases acfor nearly six
of the cases to come before the court
FYs 1081-1000.t2s It is extremely unlikely that the court would
a diversity
en banc. Most diversity cases in this cirarise under the laws the District of Colhmbia or of Maryland;
of those jurisdictionshas a procedure l~y which the court can
a question of state
to their highest court for resolution. If
diversity case raises an
question, it is more approprireferred to the state Ldicial system than to this court sitting en
Furthermore,
an important question of state law is
likely to recur in this )urt, its resolution is not likely to be imto the administrati~)n of justice in this circuit. And because
decision wo~ld not bin, the courts of the state where the ques)n is likely to ~’ecur, en
is not likely to be important
the public at large
:. The issue may, of course, be of great
~ortance to the parties,t :5 a subject to which we now turn.
To the parties
IThe court’s decision to
or rehear some cases en banc can be
e:~plained only by their
importance to the parties, because the issues raised are
particularly significant to the public
g~nerally or to the court. Some commentators have doubted the
ngUre was 8.8%. See 1990
COURT MANAGEMENT STATISTICS 2; *1981-1989 AO
REPORTS, Table B-I. The court
granted rehearing en banc in United States v.
Mills, 925 F.2d 425 (D.C. Cir.),
bancgranted, 933 F.2d 1042 (D.C. Cir.
1991). Mills raises a Speedy Trial
question of importance to the administration of
criminal justice in the circuit;
are at least 50 similar cases in the district court or
pending appeal.
23. Of 15,214 appeals filed,
or 5.8%, were diversity cases. 1981-1989 AO REPOSITS, Tables B-l, B-7. Diversity
ranged from 2.5% in FY 1989 to 8.6% i~ FY
1985. Id.
24. Even an intracircuit
may not justify reheating a diversity case en banc.
t~ottsider Barwick v. Dep’t of
No. 89-5478, slip op. at 1-2 (D.C. Cir. Mar. 21,
19~1) (order denying rehearing en
(Sentelle, J., concurring in denial of reheating
en Ibanc), in which Judge Sentelle
to call for rehearing en banc although he
t~elieved that "the panel’s decision
in conflict with our previous decision in Bell v.
Ma] Dep’t Stores Co., 866 F.2d 452
Cir. 1989)?’
The inappropriateness of
en banc rehearing in this case is measured, not
simply by institutional cost,
also by considering what such a rehearing
could accomplish ....
¯ . . [A]nything this Court ~
decide through*the en banc process could
be voided immediately.
these circumstances, the cost of an en banc
review outweighs whatever
could be derived from an attempt to reconcile the two panels’ decisic
Perhaps at some point the highest court of
the District [of Columbia]
1 resolve this conflict for us. In the meantime,
United States District Courts attempting to apply District of Columbia law in
this Circuit may, I suppose,
and choose between Bell and Barwick.
The party that invoked the,
diversity jurisdiction would be in a poor posito claim the court’s
for en banc rehearing.
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legitimacy of this type of"exceptional importance" as a criterion for !ii~
allocating the attention of the full court.~26 Many judges, however,
have agreed to, and some have even advocated, rehearing en banc
cases involving large amounts of money or having extraordinary
emotional impact upon the individuals involved, regardless of the
likely importance of the case as a precedent,t27 Certainly, excep,
tional importance to the parties appears to have been a contributing
if not the controlling factor in the grant of rehearing en banc in a
few cases in this circuit.128
C.

Erroneous Panel Decision

Even if a panel decision resolves an issue of exceptional importance or creates an apparent inconsistency with the law of this or of
another circuit, it may not be an economical use of the court’s time
to rehear the case if a majority of the judges do not believe that the
panel erred. On the other hand, if a majority do believe that the
panel almost surely has erred, then that is properly reason enough
to trigger en banc review.

For the judge who was not on the original panel, identifying panel
error in a particular case is an inherently probabilistic exercise. The
nonpanelist must first decide how far to pursue a preliminary
quiry into the merits of the case in order to assess whether the panel
probably erred and, if so, whether the error is serious enough to
warrant its correction by the unwieldy process of rehearing en banc.
126. See, e.g., United States v. Singleton, 763 F.2d 1432, 1433 (D.C. Cir. 1985) (Single,
ton II) (later stage of [18a]) (Edwards, J, concurring in denial of rehearing en banc)
(stating that "despite the vital imp, ortance of this appeal to the appellant, no legal ’ques,
tion[s] of exceptional importance are involved"); Galella v. Onassis, 487 F 2d 986, 1004
(2d Cir. 1973) (per curiam) (denying rehearing en banc) (stating that "the importance of
a decision does not turn on whether the litigants stand in the limelight of public recogni.
tion or in the shadows of anonymity"); NYU Note, supra note 4, at 590.
127. "At times . . ¯ a judge may feel that although the issue is not of momentous
importance for circuit law, the result is so unjust to the litigants that she calls for an en
banc to flag the case for colleagues or the public " Wald, supra note 3, at 486 n.29; see,
e.g., Singleton II, 763 F.2d at 1435 (Wright, J., dissenting from denial of reheating en
banc) (arguing that a "question of fundamental fairness, even in the context of a single
case, [is] ’a question of exceptional importance’ "); id. at 1435-36 (advocating availability
of en banc review for "troubling misapplication of the governing standard, particularly
in a criminal context"); Galella, 487 F.2d at 1005-06 (Timbers, J., dissenting from denial
of reheating en banc) (concern with scope of appellate review of district court’s injunctive relief apparently enhanced by relief in particular case being "necessary... to pro~
tect Mrs. Onassis and her children" from "Galella’s outrageous and dangerous’
conduct"); see also NYU Note, supra note 4, at 590 nn.161-63 and cases cited therein. ~i
Compare Western Pac. R.R. Corp. v. Western Pac. R.R. Co., 345 U S 247, 270-71 (opin~
ion of Frankfurter,J.) (stating "stupendous" amount at stake may justify en banc consid~
eration) with Western Pac. R.R. Corp. v. Western Pac. R.R. Co., 206 F.2d 495, 497 (9th
Cir. 1953) (on remand from Supreme Court) (denying rehearing en banc despite claim
that "stupendous" amount at stake).
128. See Appendix Cases [59] (reheating en banc case involving a relatively narrow
FOIA issue with potential for great emotional impact on survivors of Challenger astronauts); [41] (rationality of particular allocation of massive cost overruns for nuclear
power plants); [32] (relatively narrow APA issue directly applicable only to licensing
¯
J y oll
¯ v Listerman,
rewew of nuclear power plants near active earthquake faults)," see also
675 F.2d 1308, 1314 (D.C. Cir. 1982) (Edwards, J., dissenting from denial of rehearing
en banc) (asserting that a’ serious miscarriage of justice" alone is not sufficient to justify
reheating en banc, but is "not irrelevant" where panel misapplied law).
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In evaluating the case, the nonpanelist confronts an argumentative
’ suggestion for rehearing en banc,’’t29 the panel decision at which
t ae suggestion is aimed, and possibly a dissenting opinion within
t ae panel, on which the suggestion for reheating will for the most
1c art have been based. After studying these~"naterials, the judge is
s fill likely to be much less familiar with the c,tse than was any meml:er of the panel, and certainly less so titan the author of ~In
cpinion.~a0
The nonpanelist may consult the principal cases cited in the sugstion and the panel opinion, and may even call for and consult the
ord. Still, the judge will not have had the benefit of oral argunt and will not have achieved the deep involvement of a panelist,
ch less the author of an opinion. Nor would it make sense for
h nonpaneli~ to acquire that degree of familiarity in order to
e On the suggestion for rehearing. The burden of doing so every
ti~ae a suggestion was not facially without merit would be
o~erwhelming.
Because a nonpanelist’s decision to vote on whether to rehear a
c~se en banc is ther, efore unavoidably subject to some uncertainty
avout the appropriaie outcome, the decision of the court to rehear a
reflects only a majority’s tentative belief that the panel decision
be changed. Indeed, if voting to rehear a case en banc were
t to reversing the panel, there would be no need for rearor rebriefing; the full court could act on the basis of the
decision and the petition for reheating.

ii

The proper form, pursuant to D.C. Circuit Rule 15(a), is to "petition" the panel
and, in the alternative, to "suggest" that the full court rehear the case en
This language reflects Federal Rule of Appellate Procedure 35(b), and the
discussion in Western Padfic Railroad Co~p., 345 U.S. 247.
The D.C. Circuit will, at the instance of a single judge, invite the prevailing party
to a suggestion for reheating en banc. D.C. CIR. IOP IX(A). Ifajudge,.calls
¯
a vote on a suggestion before any judge has called for a response, the memb~s of
court have additional time to call for a response before voting on the suggestion. Id.
other circuits follow similar practices. E.g., 7Tn CIR. IOP 5(a),(b) (stating that
judge may call for a response, which will "ordinarily" be requested before vote is
; see also 9xn CIR. R. 35-2 (stating that a suggestion for rehearing en banc will not
granted without giving the prevailing party an opportunity to respond); cf 3v CIR.
(requiting response upon request by majority of active judges or by mereof panel majority, or if a "combination of a majority of the active judges request
or [a response]").
experience indicates that such a request and response may, as a practical mata prerequisite to any judge’s even calling for a vote on the suggestion for
The practice has several advantages. First, it may help the court avoid an illrehearing en banc by providing a concise argument that does not merely
the merits of the panel decision but explicates the reasons for denying en banc
Second, a judge’s call for a response signals to other judges that the requestmay well call for a vote, which may encourage others to take a closer look at
suggestion. Third, the procedure allows the nonpanelists time to review the case
if they are so inclined, and may streamline their review by pointing out the
and the other considerations most relevant to the decision whether to rehear.

19~1]
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That, however, is decidedly not the case. The inherently probabilistic nature of the decision to rehear en banc is reflected in a single key fact: of the cases in which the full court either agreed or
disagreed with the panel’s disposition, it agreed seventeen percent
of the time.TM That is not to say that the resources that the court
invested in rehearing those seven cases en banc were entirely
wasted. The parties’ and the public’s confidence in the results may
have been increased by the full court’s affirmation. But those secondary benefits surely would not have been inducement enough to rehear many of those cases en banc had the court known in advance
that it would endorse the panels’ dispositions.
1. The Role of Majority Rule

In asserting that a suggestion for rehearing puts before each
nonpanelist the question whether the panel erred, we have assumed
that each judge properly considers whether he or she agrees with
the panel decision. It is appropriate for each judge to ask that question, however, only if a panel may properly be considered to have
erred simply because the view it adopted would (probably) not be
adopted by a majority of the full court. That the majority does rule
is inherent in Rule 35,~ of course. Our premise is that the majority
should rule; that is, the decisions of the panels ideally should reflect
the views of the court as a whole, or where that is not possible because the court is divided, come as close as possible to that ideal by
reflecting the views of a majority of the court.
In an opinion concurring in the court’s vacatur of its previous decision to rehear Bartlett v. Bowen and two other cases en banc, Judge
Edwards, joined by Judge (then Chief Judge) Wald and Judges
Robinson, Mikva, and Ruth Bader Ginsburg, questioned the premise that the court has an interest in conforming each panel decision
to the view that a majority of the full court would take of the particular case.~33 Judge Edwards’ opinion stressed that en banc review
should be reserved for the "most compelling circumstances," 134 and
enumerated the reasons why he believed that the cases under consideration were not of the exceptional importance that would war,
rant the "[extraordinary] institutional cost of rehearing cases en
banc. ,,~3~ Judge Edwards then questioned whether the disagreement
of a majority of the full court with a panel decision could, by itself,
justify rehearing a case en banc. Referring to the dissent from the
131 For FYs 1981-1990, the court en banc agreed with the panel in 7 of 42 such
cases Seesupra note 62 and accompanying text. For FYs 1981-1991 the figure is 7 of 47,
or 15%. In each calculation, we have counted as disagreements all cases in which the
panel result was reversed, except for the two cases, [54] and [52], in which the en banc
court reversed on the basis of a Supreme Court precedent not available at the time of
the panel decision ....
132. FED. R. A~’~’. P. 35.
133. Bartlett ex rel. Neumann v. Bowen, 824 F.2d 1240 (D.C. Cir. t987) (Edwards,J.,
concurring in denial of rehearing en banc).
134. Id. at 1242.
135. Id. at 1243.
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lenial of rehearing en banc that Judges Bork, Starr, Buckley, Wiland I filed, Judge Edwards wrote:
Underlying the dissenters’ calls for rehearings en banc, and especially their resort to a "clearly wrong"/"highly dubious" test to
determine when to rehear a case en bancmis~he implicit view that
every time a majority of the judges disagree ~ith a panel decision,
they should get rid of it by rehearing the cage en banc. The error
in this proposition is the concept that it is somehow desirable that
majority rule should determine the outcome of cases .... [T]he
fact that 6 of 11 judges agree with a particular result does not
invest that result with any greater legal validity than it would
otherwise have. The reason we use majority rule on a panel is
because there must be some device for reaching a decision where
there is disagreement among three judges; it is not because correctness is a~ured by having as many legal minds as possible in
agreement, m6
Putting to one side any quibble over whether the dissent really
that the court should rehear "every" panel decision with
a majority disagrees (which would require an unimaginable
of both personal and institutional costs), Judge Edwards
a very interesting question about the scope of majority rule on
court. Why, after all, should a 6-5 majority for rehearing a case en
displace a 2-1 panel decision going the other way?t37 Does the
c~)urt really use majority rule on the panel just because "there must
b~ some device for r,e, aching a decision where there is disagreement
among three judges, and not because we have more confidence in
t~,e result to which a greater, rather than lesser, numb’er of judges
s~bscribe? The evidence favors the latter interpretation.
.I First, majority rule is neither the only nor the most obvious device
for resolving a disagreement. For example, if two panelists are no
~ore probably right than the one in disagreement with them, the
fllP of a coin would be a more reasonable device for reaching a decision than majority rule. The coin toss would determine whethe~ the
I~a.jority or the equally-likely-to-be-correct minority view is to be the
o.~inion of the court. It might be even more reasonable (than flipp.~ng a coin, at least) to leave the decision to the most senior of the
three judges, on the ground that he or she has more experience in
t~e law, or a more seasoned judgment.138
_!
136. Id.
~3.7. Compare Bennett & Pembroke, supra note 4, at 536-37 (declaring that an en banc
d,e~ision is "obviously more authoritative" than a panel decision) with Note, En Banc
Review in the Federal Circuit Court~: ,~l Reassessment, 72 MICH. L. REV. 1637, 1650-51 (1974)
(a~guing that there is no reason to believe en banc decision is more authoritative or
more correct).
, ....
38. I remember reading in law school about an African tribe that resolvect legal CtlSp,u~es by allowing each adult male, in ascending order of age, to state his opinion,
although the actual decision was made only by the most senior and last to speak. The

~
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Second, the Congress has provided for a three-judge district court
to hear certain types of cases initially, ta9 with appeal of right directly
to the Supreme Court.14° The Congress singled out these catego.
ries of .c.ases--principally reapportionment cases and civil rights
cases arising under the Voting Rights Actst4t or under certain provisions of the Civil Rights Act of 1964t42--because it deemed them so
important that they ought to be heard by a three-judge court from
the outset. It seems that the Congress’s purpose was indeed to apply a greater number of independent judgments to the most important cases at the first opportunity, which can only reflect a belief that
more legal minds are likely better than fewer.
It is obvious that idiosyncratic views are more likely to govern the
decision of a single judge than that of the two judges necessary to
constitute a majority on a three-judge district court. Likewise on the
court of appeals: two or three panel judges are more likely to err
than the seven to twelve judges that constitute a majority of the full
court. In any event, it seems logical that the probability of error
would almost certainly be related to the number of judges that subscribe to either of two interpretations of the law, only one of which
can be correct.
Third, it is hard to explain the number of judges normally involved in the successive stages of review in the federal court system
unless a proposition to which more judges subscribe is thought to
be more likely correct than one to which fewer judges subscribe. A
single district judge can be reversed only by the vote of at least two
circuit judges. The three-judge panel of a court of appeals can be
reviewed in the Supreme Court only upon the vote of at least four
Justices, and can be reversed only by five or more.t4a
Furthermore, in the en banc context, it is important to bear in
mind that the two-judge majority of a panel may attract few if any
additional adherents. As shown on Table 2, the D.C. Circuit en

recent film Dances with Wolves (Orion Pictures 1990) portrayed a similar decisionmaking
system among the Lakota Sioux.
139. See 28 U.S.C. 9 2284 (1988). The Congress originally provided for three-judge
district courts to decide federal constitutional challenges to state statutes. Over time the
practice was extended to cover challenges to state administrative actions and Acts of
Congress, and then to cases arising under several federal statutes. The use of threejudge district courts was limited in 1976 to cases arising under a few miscellaneous statutes. See 17 C. WRIGHT, A. MILLER, E. COOPER, FEDERAL PRACTICE AND PROCED
9§ 4234-35 (2d ed. 1988).
140. See 28 U.S.C. 9 1253 (1988).
141. See 42 U.S.C. 99 1971, 1973b, 1973c, 1973h.
142. See 42 U.S.C. 9§ 2000a-5, 2000e-6.
143. There is an exception to the principle that a court majority can be
onl.y by a larger number of judges on the reviewing court, viz. when the Supreme Court
reviews a decision of a larger court of appeals sitting en banc. Cf Mishkin, A Footnote to
"A Crisis in Judicial ~ldministration, " 42 TEX. L. REV. 1049 (1964) (proposing
forms of en banc hearing for courts of appeals with more than nine judges because of
the "unseemliness" of having a nine-Justice Court review the decisions of a larger aggregation of judges).
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b~nc has more often than not reversed panel decisions by a substantial majority.144 Indeed, nearly three-quarters of the cases were decited by a margin of three votes or better. In some instances, the

p~nel majority formed a minority of two in the full court,145 and
~ljere are quite a few cases in which one or b~th of them have been

145~ the only dissenters en
~d sides en banc); [24];
[3]~ lone dissenter en banc.
~); [39] (other judge left
~verrule pr~ent that had
b~ d~ring to their original
in the result, and thereby prevented the en banc
nc court from
from reaching
reaching
vi w, concurred ....

~

- [46~ two cases, once to overrule
~ion of an intervening
St~~~se, [57], two judges com~e third concurred in the
nOw result.
n eight cases, two judges espoused a different view en banc than they had on the
paiael: twice because of intervening Supreme Court authority ([52]; [22]), twice to overha~e binding precedent ([~71; [8]), and four times for reasons that are less clear ([51];
[4~]; [15]; [12]). In a ninth case, [41], the two-judge panel majority belatedly adopted
th~ view of the dissent and granted panel rehearing after the full court had voted to
rehear the case en banc; the grant of rehearing en banc was then withdrawn.
[n seven cases, a single judge in the panel majority switched sides en banc. Appendix
C~ses [56]; [55]; [50a]; [49]; [35]; [18a]; [14]. In two cases, the switching judge was the
or~ly active judge of this circuit in the panel majority. Appendix Cases [55]; [50a]. In
o~e case the judge voted on the en banc court to overrule a precedent that she had
qt~estioned in her panel concurrence. Appendix Case [49].
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Table 2
Majority Margin FYs 1981-1990147
Unanimous court:
4 or more vote margin:
3 or more vote margin:
2 or 1 vote margin:
Evenly divided:
No majority rationale:

15148 (31.9%)
31149 (66.0%)
35ls° (74.5%)1
10151 (21.3%)| (100%)
2152 (4.3%)J
515a (10.9%)

Finally, it does not follow that the decision to rehear a case en
banc is a decision to "get rid of" a panel decision for, as noted
above,154 the panel is vindicated one-sixth of the time. In this respect, it is more useful to think of the majority’s decision to rehear a
case en banc as analogous to the decision of a minority of four
Supreme Court Justices to grant a writ of certiorari. If four Justices
believe that a court of appeals decision is or may be in error, or that
it would be desirable for the Court to make a definitive statement of
the law in a particular area, that is reason enough to cause all nine
Justices of the Supreme Court to hear the case. Surely, on the court
of appeals, if seven or more of the twelve believe that a panel probably erred (or was bound by a.precedent that should be reexamined),
that is a good reason for review by the full court. As Justice Frankfurter put it, "[I]nsofar as possible, determinations en banc are indicated whenever it seems likely that a majority of all the active judges
147. The totals exclude unanimous votes to vacate and remand on the ground of
mootness, [36], [33], settlement, [46], or motion, [37]; opinions issued after remand or
issuance of patently controlling authority by the Supreme Court, [54], [52], and [22];
and one case in which the order granting rehearing en banc was vacated after the panel
reversed itself, [41].
148. Appendix Cases [55]; [53]; [50]; [42]; [31]; [30]; [25]; [23]; [18]; [17]; [13]; [12];
[10]; [7]; [1]. In one case, [23], the vote was 6-5 on the extent of the rationale but
unanimous as to the key holding. We exclude [51], in which the court voted
unanimously to affirm the judgment of the district court but split 9-2 on the principal
point of law,
149. Id. and [51]; [49]; [44]; [39]; [35]; [34]; [26]; [24]; [19]; [15]; [14]; [11]; [9]; [8];
[3]; [2]. In [ 19] a plurality of 6 was joined by 2 judges concurring in the result but not
reaching the merits, while 4 judges dissented.
150. Id. and [40]; [27]; [6]; [5].
151. Appendix Cases [45]; [43]; [38]; [32]; [29]; [28]; [21]; [20]; [16]; [4]. There was
no majority rationale in [29] or [16].
152. Appendix Cases [48]; [47].
153. Appendix Cases [48]; [47]; [29]; [19]; [16].
The following chart adjusts Table 2 to account cases decided to date in FY 1991: [56];
157]; [58]; [59]; [60]; [61].
Unanimous court:
4 or more vote margin:
3 or more vote margin:
1 or 2 vote margin:
Evenly divided:
No majority rationale:

15 (28.3%)
35 (66.0%) ([61], [60], [57], [56])
40 (75.5%) ([58])
11 (20.8%) ([59])
2 (3.8%)
5 (9.4%)

We attribute a three-judge margin to [58] although two judges in the majority analyzed a
subordinate issue in a slightly different way.
154. See supra note 131 and accompanying text; see alao text accompanying note 62.
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c~OUld reach a different re, s, ult than the panel assigned to hear the
se or which has heard it. tss Of course, the court may not be able
tb afford the resources required to revisit every decision that a majority doubts, but that depends upon how many panel decisions
s~em doubtful to a majority.~6
¯ 2. A Special Case: A Panel Bound to a Prior ~ule
’ Somewhat different considerations are present when the question
nOt whether a panel has erred but whether the court should adre to a precedent that would otherwise bind the panelma matter
tl~at the full court considered twenty times in the last ten years.~s7
~l’his question can arise either before the panel’s decision has issued,
it’ the panel circl~lates an Irons footnote to the full court,~Ss or after
tl~e decision ha~issued, if the court grants a suggestion for rehearg en banc in order to reexamine the questioned precedent. The
11 court authorized a panel to use an Irons footnote to overrule a
p~’ecedent ten times in as many years (FYs 1981-1990).~9 In three
n~ore cases the full court reconsidered a precedent after the panel
had heard argument but before it had rendered a decision.~6o On
still another seven occasions, the court reheard a panel decision en
b~anc in order to reconsider the precedent that bound the panel.~61
I~ several of the last-mentioned cases, the panel virtually invited the
st~ggestion for rehearing en banc by casting doubt upon the wisdom
oI the rule by which it was constrained.16~
IIn this Article, we do not treat Irons footnote cases as’ cases heard
o~ reheard en banc. We do count as en bancs, however, five other
c~ses in which the full court participated in the resolution of the case

~e
~

155. Western Pac. R.R. Corp. v. Western Pac. R.R. Co., 345 U.S. 247, 270 (opinion of
[56. See Estreicher & Sexton, A Managerial Theory of the Supreme Court’s Responsibilities:
Empirical Study, 59 N.Y.U.L. Rv.v. 681,810 n.582 (1984) (concluding that current
do not adequately allow courts of appeals to monitor and correct panel
57. The Supreme Court expressly overruled a precedent 124 times during the 33period 1953-1986, an average of just under four times per Term. Powell, Stare
and Judicial Restraint, 47 WAS~I. & LEE L. REv. 281, 284-85 (1990).
See supra notes 44-48 and accompanying text.
59. See infra notes 181-88 and accompanying text.
60. Appendix Cases [34]; [30]; [17].
Appendix Cases [63]; [53]; [49]; [48]; [44]; [27];~[8].
At least one judge in the majority questioned the controlling precedent in [53];
]; [48]; and [44]. As Northern Natural Gas v. FERC ([44]) illustrates, however, even a
that a case be revisited en banc does not necessarily foreoverruling. There, Judges Wright and BorkjoinedJudge Scalia in criticizing
binding precedent. When the court reheard the case en banc, it ended up affirming
precedent (by a vote of 9-2) in an opinion joined by the only remaining
(Judge Wright did not participate in the rehearing and Judge Scalia had gone
more important matters.)
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but used procedures that streamlined the process to a point between the summary action of an Irons footnote and the reargument
and new opinion cycle of a full-blown rehearing en banc.
In National Patent Development Corp. v. Smith and Nephew, Ltd., t6~ the
panel majority expressed doubt about the controlling precedent.
The one judge who concurred separately would go no further than
to say that the prior case was not entirely without merit,t64 When
the losing party suggested rehearing en banc, the full court called
for a response from the prevailing party, and then unanimously
overruled the controlling case without hearing further argument or
receiving new briefs.
The Smith and Nephew procedure is promising. By effectively inviting the losing party to suggest rehearing en banc, it provides each
nonpanelist with more grounding in the issue than the nonadversarial Irons procedure,t65 If even a single member of the court is
uncertain whether to grant the suggestion for rehearing, that judge
may call for a response from the party that prevailed before the
panel,t66 The further step of en banc reargument, which though
often useful is always cumbersome, may then be avoided if the case
for overruling the panel or the antecedent precedent is strong
enough.
In four cases, the en banc court resolved a single issue and returned the remainder of the case to the panel for disposition in light
of the full court’s ruling,t67 Twice, in United States v. Fostert68 and
Church of Scientology v. IRS, ~9 the panel had circulated an Irons footnote proposing to overrule an earlier case.tT° For some reason,
howeverEpresumably because one or more judges objected to such
a summary overruling---each case was reheard en banc, but only to
consider whether to overrule the questioned precedent. Both times,
after overruling the challenged precedent, the full court returned
the matter to the original panel for further proceedings.
United States v. Singleton t~ and United States v. Campbell ~2 had one
issue in common. When Singleton was decided by a divided panel,
the Campbell panel recommended that the court resolve the commo
issue en banc. The full court agreed, vacated the panel opinion in
Singleton, and heard a single consolidated reargument in both cases.
The court then issued a terse and unanimous per curiam opinion
163. Appendix Case [53].
164. 877 F.2d 1003, 1010 (D.C. Cir. 1989) (en banc) (Silberman, J., concurring).
165. Counsel very rarely argues that a panel should invoke the Irons procedure to
overrule a precedent. Consequently, the court typically has before it only the draft
panel opinion proposing to overrule the precedent.
166. See supra note 130.
167. Appendix Cases [34]; [30]; [18b]; [18a].
168. Appendix Case [30].
169. Appendix Case [34].
170. See Wald, supra note 3, at 487 n.30.
171. Appendix Case [18a].
172. Appendix Case [18b].
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addressing the common issue,173 and returned the cases to their re-

spective panels to apply the en banc ruling to the facts, and to re~olve the remaining issues in each case.
Whether through full or streamlined en banc procedures, the maOrity of the full court has a legitimate interest in ensuring that both
lder and developing precedents do not ~verge too far from the
views of most of the members of the court. In this way the court
fulfills the obligation to decide cases that has been delegated to it,
and that it in turn has delegated to its constituent panels. The full
Icourt cannot decide every case, of course, but it can and should conene en banc whenever the majority believes that an error is grave
nough to warrant the cost of correction, regardless of whether the
se would fall under a neutral category of exceptional importance.

lo

la

IV. ~he Experience of the D.C. Circuit, 1981-1990
The appendix to this Article identifies the fifty-five cases that the
court voted to hear or rehear en banc in the ten years ending in June
1990 (as well as the eight cases argued or decided en banc in FY
1991).174 Of those fifty-five cases, original hearing en banc was
voted in four cases,175 including one in which the full court decided
to rehear the case immediately after the panel argument.176 The
:ourt voted to rehear four other cases prior to the panel’s issuing an
3pinion. 177 In at least two of those cases, the panel had circulated to
:he full court an opinion that stimulated the decision to rehear.~Ts
In another, one panel had not yet released an opinion when another
~anel issued a divided opinion on the controlling issue, prompting
I 173. Appendix Case [18].
174. We exclude four cases in which rehearing en banc was granted and then withlrawn. In three of those cases the court granted rehearing en banc and then withdrew
he grant after one judge revised his thinking about the proper criteria for en banc re’iew. Bartlett v. Bowen, 824 F.2d 1240 (D.C. Cir. 1987) (vacating orders gran~ng re~earing en banc in Bartlett, 816 F.2d 695 (D.C. Cir. 1987), United States v. Meyer, 816
~.2d 695 (D.C. Cir. 1987), and Martin v. D.C. Metro. Police Dep’t, 817 F.2d 144 (D.C.
~ir. 1987)); id. at 1246 (opinion of Silberman, J.). The fourth case was Hammon v.
garry, 833 F.2d 367 (D.C. Cir. 1987) (granting rehearing en banc), which the court
oted to rehear en banc in tandem with Ledoux v. District of Columbia ([46]).
When Ledoux was settled, the court vacated the rehearing order in Hammon, leaving in
,lace the panel decision that had invalidated an affirmative action plan similar to that
pheld in part in Ledoux. See Appendix Case [46].
In [41] the full court granted rehearing en banc bu,t, when the panel reversed itself
~efore reargument), vacated the grant. We list [41] as an en banc decision because the
all court’s action had the intended result despite the lack of an en banc hearing or
ecision on the merits.
175. Appendix Cases [25]; [16]; [13]; [10]. In [16] a panel heard expedited argument
ut the court sua sponte set the case for rehearing en banc within a few days.
176. Appendix Case [16].
177. Appendix Cases [34]; [30]; [18b]; [17]. Appendix Case [18b] was consolidated
th [18a], which had already been decided by a panel.
178. Appendix Cases [34]; [30].
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the court to rehear both cases en banc with respect only to the common issue of law.~79 The Court reheard en banc 47 cases after the
panel issued a decision)s°

Table 3
En Banc Procedures: FYs 1981-1990
Original en banc:
After panel argument but before decision:
Irons footnote to panel decision:
After panel decision issued:

4
4
10
47

In addition, the court has used the Irons shortcut procedure ten
times in the last ten years.~s~ Although there has been some debate
over exactly what type of precedent the court may overrule without
going to a full rehearing en banc, the court has used the Irons procedure in widely differing contexts. Most Irons footnotes cleared away
precedents of questionable authority: thus, the court has resolved
inconsistencies between precedents,*S~ or rejected an assumption~s3
or a dictumIs4 in an earlier case. In one instance the court simply
modified the scope of a precedent to account for more recently discovered evidence.Is5 One of the earliest uses of an Irons footnote,
however, was to overrule a contrary circuit precedent.Is° The Irons
footnote has fallen into relative disuse. Curiously, although the
court used an Irons footnote six times in the first four years of the
179. Appendix Case [18b].
180. This total includes [18a], see supra note 177, and counts [50] as one case because,
although it consolidated two cases decided by separate panels, it resulted in a single
decision by the court en banc.
181. See supra notes 44-48 and accompanying text.
182. Telecommunications Research & Action Center v. FCC, 750 F.2d 70, 74-75 &
nn.23-24 (D.C. Cir. 1984) (resolving inconsistencies in prior decisions addressing the
propriety of asserting jurisdiction over interlocutory appeals from agencies), and its
companion case, Air Line Pilots Ass’n, Int’l v. Civil Aeronautics Bd., 750 F.2d 81, 84
(D.C. Cir. 1984); Lotion v. NRC, 712 F.2d 1472, 1479 n.** (D.C. Cir. 1983) (resolving
inconsistencies in prior decisions addressing the reviewability of agency action); Irons v.
Diamond, 670 F.2d 265, 268 n.l 1 (D.C. Cir. 1981) (resolving conflict between two prior
decisions interpreting FOIA).
183. Commodity Futures Trading Comm’n v. Nahas, 738 F.2d 487, 496 n.19 (D.C.
Cir. 1984) (holding that statute does not confer enforcement jurisdiction for an administrative subpoena served upon a foreign citizen in a foreign nation).
184. Chemical Waste Management, Inc. v. EPA, 873 F.2d 1477, 1482 n.* (D.C. Cir.
1989) (clearing away prior dictum regarding required scope of administrative heating
under environmental statute); Melcher v. Federal Open Mkt. Comm., 836 F.2d 561,565
n.3 (D.C. Cir. 1987) (rejecting prior dictum on equitable discretion doctrine); Center for
Science in the Pub. Interest v. Regan, 802 F.2d 518, 524 n.10 (D.C. Cir. 1986) (rejecting
prior dictum on applicability of 1984 amendments to Equal Access to Justice Act); see also
Chatman-Bey v. Meese, 797 F.2d 987,994 & n.10 (D.C. Cir. 1986) (treating as dictum an
earlier panel’s conflicting statement on parole eligibility of inmates convicted of crimes
under both U.S. and D.C. Codes).
185. Londrigan v. FBI, 722 F.2d 840, 845 n.6 (D.C. Cir. 1983) (holding specific FBI
procedures constituted implied promise of confidentiality within Privacy Act exception).
186. Hobson v. Wilson, 737 F.2d 1, 16 n.46 (D.C. Cir. 1984) (rejecting as a "passing
and conclusory remark" passage that disposed of one claim in Boykin v. District of Columbia, 689 F.2d 1092, 1099 (D.C. Cir. 1982)).
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decade,ts7 it has done so only once since 1987.lss
Given a clear enough issue, and sufficient depth and breadth of
the court’s conviction concerning the issue, there is no reason for
ae court to forswear using the Irons procedure to overrule a preceent. The costs avoided when an Irons footl}ote obviates the need
~r rehearing en banc are simply too great fo~the court categorically
~ limit the Irons procedure to cases in which some ambiguity has
rept into circuit law. Just as a motions panel may sometimes proprly establish circuit precedent by publishing a decision in a case
aat does not warrant oral argument,~ so too may the full court prop°
rly take a stand on the basis of a panel’s circulated proposal to re°
erse a circuit precedent.
The court ha.] used the Irons procedure largely to address nar0wer issues wi~in the same categories of subject matter that attract
ll en banc review.1s9 Of the ten Irons footnotes, four involvedjucial review of administrative action,19° four concerned questions
jurisdiction and justi’ciability,~9~ two addressed public access to
vernment information?9~’ and one each dealt with attorneys’
es,19s civil rights~~94 and parole eligibility.~9s Indeed, the case
cpncerning parole eligibility was itself reheard en banc with respect
t~ the issue of jurisdiction.~96
Statistical analysis of the court’s en banc practice provides several
t seful insights, particularly for the attorney considering whether to
s .~ek en banc rehearing of an adverse panel decision:
First, as shown in Table 4, the court grants a very small percentage

I

187. Telecommunications Research & Action Center v. FCC, 750 F.2d 70, 74-75 &
.24 (D.C. Cir. 1984) (deciding same issue for companion case, see Air Line Pilots Ass’n,
~t’l v. Civil Aeronautics Bd., 750 F.2d 81, 84 (D.C. Cir. 1984)); Nahas, 738 F.2d at 496
.19; Hobson, 737 F.2d at 16 n.46; Londrigan, 722 F.2d at 845 n.6; Lotion v. NRC, 712
.2d 1472, 1479 n.** (D.C. Cir. 1983); Irons v. Diamond, 670 F.2d 265, 268 n.11~(D.C.
ir. 1981).
188. Chemical Waste Management, Inc. v. EPA, 873 F.2d 1477, 1482 n.* (D.C. Cir.

989).
189. See supra Table 1, at 1028.
190. Chemical Waste Management, 873 F.2d at 1482 n.*; Telecommunications Research &
ction Center, 750 F.2d at 75 n.24; Nahas, 738 F.2d at 496 n.19; L0ti0n, 712 F.2d at 1479
’19]. Melcher v. Federal Open Mkt. Comm., 836 F.2d 561,565 n.3 (D.C. Cir. 1987);
~lecommunications Research & Action Center, 750 F.2d at 75 n.24; Nahas, 738 F.2d at 496
.19; Lorion, 712 F.2d at 1479 n.**.
1192. Londrigan v. FBI, 722 F.2d 840, 845 n.6 (D.C. Cir. 1983); Irons v. Diamond,
6~0 F.2d 265, 268 n.ll (D.C. Cir. 1981).
_1_193. Center for Science in the Pub. Interest v. Regan, 802 F.2d 518, 524 n.lO (D.C.
r. 1986).
194. Hobson v. Wilson, 737 F.2d 1, 16 n.46 (D.C. Cir. 1984).

~

|195. Chatman-Bey v. Meese, 797 F.2d 987, 994 n.10 (D.C. Cir. 1986).
|196. See Appendix Case [511.

1~91]

1043

of the en banc suggestions it receives. The number of panel decisions reheard en banc at the suggestion of a party, and the percentage of those suggestions that were granted, both increased slightly
over the decade; but both the number of cases heard en banc originally and the number of cases heard en banc at the suggestion of a
member of the court declined.t97 In any event, the percentage of en
banc suggestions that the court grants remains so small as to indicate that lawyers are improvidently suggesting rehearing en banc in
many cases that do not present even a close case for the attention of
the full court.
Table 4
Suggestions for Rehearing En Banc Received
and Granted FY~98

1990
1989
1989-1990
1986-1988
1985
1984
1983
1982
1981
1981-1985

Suggestions
Received
159
179
338
N.A.2°2
240
244
236
275
263
1258

Suggestions as
% of Total
Panel
Dispositions
25.90% 199
22.07%200
24.04%2°t
49.59%
46.30%
47.01%
44.93%
46.88%
46.84%

Rehearing
En banc
Granted
6
5
11

Suggestions
Granted as
% of
Suggestions
3.77%
2.79%
3.25%

5
4
3
6
5
23

2.08%
1.64%
1.27%
2.18%
1.90%
1.83%

197. Compare the current situation with that covering FYs 1955-1959. In that period, the court granted 9 of 389 suggestions for rehearing en banc, or 2.31%. Cafeteria
& Restaurant Workers Union, Local 473 v. McElroy, 284 F.2d 173, 186 n.1 (D.C. Cir.
1960) (separate op. of Danaher, J~, joined by majority).
198. For the sake of simplicity we have assumed that all suggestions were received in
the FY in which the panel decision issued; any resulting error should diminish in
significance the larger the time span covered, as the anomalies of the calendar even out.
199. Based upon conversations with the staff of the Clerk’s office, we estimate that in
FY 1990 the court received 40 suggestions to rehear en banc a case decided without
panel argument. Thus suggestions for en banc rehearing were made in approximately
15% of such cases, and in about 34% of the cases argued before a panel. Rehearing en
banc was granted on approximately 5% of the suggestions in argued cases and on none
of the suggestions in unargued cases.
200. We estimate that in FY 1989 the court received 50 suggestions that it rehear en
banc a case decided without panel argument. Thus, suggestions for en banc rehearing
were made in 13.5% of such cases, and in 31% of argued cases. Rehearing was .grante.d
on almost 4% of the suggestions in argued cases and on none of the suggesuons ~n
unargued cases.
201. Estimating a total of 90 suggestions arising from cases not argued before a
panel, suggestions were made in 14% of such cases and in 32% of argued cases.
Rehearing en banc was granted on 4.4% of the suggestions in argued cases and on none
of the suggestions in unargued cases.
202. The court does not have even estimates of the number of suggestions for
rehearing en banc received during FYs 1986-1988. In 1986 the court instituted its
current system of screening cases for disposition without argument, resulting in a
significant shift of cases from the argument calendar to disposition on the briefs.
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Second, the probability of the court reheating en banc a decision
that a panel made without oral argument is vanishingly small. As
Table 5 reveals, the court disposed of 2068 cases without oral argument during FYs 1981-1990. At least since 1986, these were generall~ decisions of special panels made upon ~otions for summary
am ~mance or summary reversal, or upon staff ~ecommendations for
dis ~osition after briefing but without oral argument pursuant to Circui Rule 13(i).2°~ Obviously, if a case is disposed of summarily, it is
bed ause the panel believes the issues are too one-sided to warrant
even the devotion of the resources necessary for oral argument.
There would have to be a most unusual circumstance or an almost
unthinkably gross error for the case to warrant en banc reheating
after a panel has treated it summarily.
Table 5
Percentage of Argued and Unargued Cases Reheard
En Banc2°4

1990
~9
~8
17
16
;5
;4
13
;2
;1

Panel Decisions
w/o Argument
262
370
436
470
308
44
29
49
50
50

Reheard
En Banc
0
0
0
0
0

2,068

4(0.2%)

12o6

0
12°7
12°8
1209

Panel Decisions
Reheard
After Argument
En Banc
352
6
421
5
454
1
474
92°5
~ 8
397
440
3
498
4
453
1
562
6
511
4
4,562

47(1.03%)

decided summarily but reheard en banc,
I~ each of the four cases
2(~3. D.C. CIR. R. !3(i).
2q4. Panel disposition totals come from the Annual Report of the Director of the
Adn~inistrative Office of the United States Courts. "Reheard en banc" means that the
cou~t voted to rehear a panel decision decided in the relevant year, regardless of the
yea~ in which the vote or the en banc decision occurred; these data are based upon the
case[information in the Appendix.
2(~5. Two cases, [50a] and [50b], decided by separate panels but consolidated for
rehearing are counted separately.
2(~6. Appendix Case [31].
2(~7. Appendix Case [27].
2(~8. Appendix Case [11].
Appendix Case [8].
20~.
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there was indeed an unusual circumstance. In two of those2~° the
panel had published an opinion for the court, which indicates that
the panel thought the case raised a question that should be settled
by a precedent accessible to the public and the bar. In the ten years
covered by Table 5, the full court reheard only two decisions in
which the panel did not believe that a published opinion was warranted?1~ In one of those instances,21~ the unpublished panel decision awarded attorneys’ fees in a case in which the underlying
decision had been the subject of a published opinion. The bar
might well take note: only when it was moved to overrule the controlling precedent did the court rehear en banc the merits of a case
that was decided summarily in an unpublished decision.
The court does not keep records showing the number of times
that a party whose case was decided summarily suggested rehearing
en banc, but the Clerk’s office estimates that three to four such suggestions are received monthly. (At 3.5 per month, or forty-two per
year, such suggestions would amount to eleven percent of the cases
disposed of summarily in FYs 1986-1990.) Many, of course, come
from pro se petitioners who may well not appreciate the improbability that the full court will devote the resources necessary to rehear a
case the proper resolution of which the panel thought too clear even
to warrant oral argument. Surprisingly, however, attorneys file a
significant percentage of the suggestions for rehearing en banc in
cases disposed of summarily.~a
Third, even with respect to cases in which the panel did hear oral
argument, the probability of the court rehearing en banc has been
about 1 in 100 for the decade overall. This compares very favorably, however, with decisions in which the panel did not first hear
oral argument. The probability of rehearing such a panel decision
en banc is barely 1 in 500 (indeed, zero during the last five years).
Fourth, in cases in which the panel published a decision (almost
always after oral argument) a case was much more likely to be
reheard en banc if the panel was divided. Of nineteen cases decided
in the four most recent years (FYs 1987-1990) that were granted
rehearing en banc after the panel published its decision, only six
(32%) were decided by unanimous panels; in thirteen (68%) the
panel was divided. Of fifty cases reheard or granted rehearing en
banc in FYs 1981-1990 after the panel had circulated its opinion to
the full court,~14 seventeen (34%) were from unanimous panels,
while thirty-three (66%) were from divided panels.
210. Appendix Cases [11]; [8].
211. Appendix Cases [31]; [27].
212. Appendix Case [31].
213. Shortly after the D.C. Circuit began to issue unpublished opinions in the most
clear-cut cases, one panel noted that "[p]erhaps a byproduct of this course will be some
reduction in the volume of petitions for rehearing." Aetna Casualty & Sur. Co. v. Walter
Ogus, Inc., 396 F.2d 667, 669 (D.C. Cir. 1968) (denying rehearing and rehearing en
banc). That hope does not appear to have been fulfilled.
214. The court voted to rehear three of these cases en banc after circulation but
before publication of the panel’s opinion.
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Table 6
Percentage of Unanimous and Divided Panel Opinions
Reheard En Banc
Published
panel decisions
314
1~90
363
1~89

~

1~88
lp87

375

287
1,339

Without
dissent
286(91%)
326(90%)

Reheard
en banc*
2 (.7%)
1 (.3%)

]Dissent to
p~nel decision
28 (9%)
37 (10%)

Reheard
en banc*
4 (14%)
3 (8%)

260(91%)
1189 (89%)

3 (1.2%)
6 (0.5%)

27 (9%)
150 (11%)

5 (19%)
13 (9%)

317(85%)

0 (0%)

58 (15%)

1 (2%)

*~egardless of FY in which reheard.

In FYs 1987/1990, published panel decisions elicited a dissent
nly eleven percent of the time. The probability of a divided panel
ecision being reheard en banc, however, was nine percent, which
~as considerably higher than the probability that a unanimous panel
decision would be reheard en banc. Indeed, the six unanimous
anel decisions reheard in the last four years amount to only about
in every 200 unanimous published panel decisions.
The lesson for the bar is clear: if the panel is unanimous, the

i

no panelistofisobtaining
moved to reheating
switch sides
(and is
to extremely
urge the full
court
that
it~obability
en banc
low.
Indeed,
e panel’s error was of such importance as to warrant correction en
i~anc), the suggestion for reheating would have to persuade seven of
the nine nonpanelists. The resources of the client, nc;t to mention
t~ose of the court, should not be lightly expended, therefore, in the
l~ursuit of anything but the strongest reason for reheating a unanimous decision.
rstandable.
Any nonpanelist
a panelseems
decision
at theunins~eFrom
my perspective
on the reviewing
court, this pattern
entirely
ance of the losing party must assess the probability that the ~anel
e~’red;z~ when the panel is unanimous, that probability is very low.
I4is still more improbable that an argument that could not convince
e~cen one of three randomly chosen members of the court will app~eal to a majority of the full court. Therefore, it is rational for the
n~)npanelist judge to approach quite skeptically a suggestion to rehear en banc a unanimous panel decision. On the other hand, if the
p~nel was divided, the nonpanelist not on~ly knows that the losing
a~gument was capable of persua,ding at least one judge; he or she
also has the benefit of that judge s opinion, which can be read witho~t concern that it is skewed by the zeal of an advocate.
i Finally, the subject matter of a panel decision also affects the

~

15. S ee supra notes 129-31 and accompanying text.
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probability that the court will be willing to rehear the case en banc.
As demonstrated in our earlier discussion of the types of cases
reheard because they are of exceptional importance to the administration of justice in this circuit, cases involving jurisdiction and justiciability, costs and attorneys’ fees, review of agency action, and
government information and government employee issues account
for two-thirds of all the cases heard en banc in the last decade.2~6
Clearly, these types of cases raise issues that the court has found
worthy of en banc attention, and other types that appear infrequently or not at all in Table 1 do not hold much allure for the full
court.
In this Article, we do not try to compare the en banc practice of
the D.C. Circuit with that of the other circuits in any detail. There
are formidable obstacles to compiling a reliable cross-circuit
database.~’~7 More fundamentally, the circumstances of the various
circuits differ in ways that make it impossible to attach much significance to disparities in the number or percentage of cases that they
rehear en banc. First, a relatively small court has less need to rehear
cases en banc than its larger counterparts. In the D.C. Circuit, the
probability of two panels issuing conflicting decisions at approximately the same time, each ignorant of what the other is doing, is
virtually nil. Yet that happens--perhaps with some regnlaritymin
the largest circuitsY~8 More generally, a court with fewer judges has
less need to resort to rehearing en banc in order to maintain the
coherence of its case law?TM
On the other hand, the more numerous a bench, the greater the

216. See supra notes 104-25 and accompanying text; see also supra Table 1, at 1028;
Index of Cases in Appendix, infra, at 1054.
217. First, the AO statistics count cases by docket number but several separately
docketed appeals may be consolidated for resolution in a single argument and decision.
This occurs, for example, when multiple parties affected by a single agency order file
separate petitions for review, or parties to a civil suit cross-appeal different elements of
the judgment. Second, the varying and idiosyncratic styles used by courts and case reporters to indicate an en banc decision make computerized searches imperfect. Finally,
there are the true aberrations in form, such as the unpublished en banc order in [14],
the en banc character of which is not apparent from the tabular case entry in the Federal
Reporter. Although we believe we have solved all such mysteries pertaining to en banc
cases in the D.C. Circuit, we would not undertake from afar to identify, much less to
solve, the conundrums buried in the practices and records of other circuits.
218. E.g., Blackfeet Tribe of Indians v. Montana, 729 F.2d 1192, 1194 (9th Cir. 1984)
(en banc) (rehearing Blackfeet Tribe of Indians v. Montana, 729 F.2d 1185 (9th Cir.
1982) (withdrawn), which conflicted with but did not cite the then-recent Crow Tribe of
Indians v. Montana, 650 F.2d 1104 (9th Cir. 1981), amended, 665 F.2d 1390 (9th Cir.
1982)), aft’d, 471 U.S. 759 (1985); see Hellman, supra note 73, passim (examining
emergence and persistence of conflicting panel decisions on the Ninth Circuit), and
cases cited therein. Although Professor Hellman found very few direct conflicts that
were tolerated for more than a few years, id. at 588-89, he noted that some judges on the
Ninth Circuit believed that his definition of a conflict was too narrow, ld. at 568; see also
Hellman, Courting Disaster (Book Review), 39 ST^N. L. REv. 297, 306 & n.54 (1986) (citing cases); cf American Bar Association Standing Committee on Federal Judicial Improvements, The United States Courts of Appeals." Reexamining Structure and Process After a
Century of Growth, 125 F.R.D. 523, 542 (1989) (reporting survey of Ninth Circuit district
judges and attorneys, who perceived frequent conflicts between circuit panels deciding
same issue).
219. See supra note 55 and accompanying text.

1048

[vow.. 59:1008

En Banc
THE GEORGE WASHINGTON LAW REVIEW

co~t of rehearing en banc.22° In other words, as the size of a court
increases, both its need to rehear cases en banc and the cost of its
doing so rise. Without knowing which effect will tend to dominate,
however, it is not possible usefully to compare two circuits of differen~sizes with regard either to the number or~to the percentage of
parcel decisions that are reheard en banc.
/~s shown in Table 7, the D.C. Circuit has r~ndered roughly one
percent of its decisions through the court en banc in three of four
tesl periods spanning more than thirty years. Such consistency over
tinge is remarkable, especially considering that the court grew from
nitre to twelve judges over this period. The variation from year to
year has also been small, at least during the most recent decade; in
that time, the court has averaged 5.5 decisions en banc per year, but
p:~e haps more significantly,~ not a single year has passed without at
lea~t two.221
-2+0. See supra notes 56-57 and accompanying text.
2~1. The court decided only two cases en banc in FY 1990, after a period of more
tha$ two years--from March 1988 until April 1990---when the court did not hear oral
arg~ament in any en banc case because there were multiple vacancies on the bench. See
Apl~endix Cases [59]; [56] (each held in abeyance for more than one year).
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Tabl~ 7
A Cross-Circuit Comparison ofEn Banc Dispositions a~ a
Percentage of Total Dispositions on the Merits 222
(showing, in parentheses, the number of judges on the D.C. and 9th Circuits)
1957-5922~
1967.69224
1977-79z2~
1987-89226

DC
1st
2d
3d
4th
5th
6th
7th
8th
9th
10th
11 th

2.66 (9)
0
0.68
1.90
0
0.15
0
0.45
0.46
0.98 (9)
0.96
NA

0.97 (9)
0
0
1.91
2.55
0.88
0.23
0.29
0.70
0.60 (9-13)
0.86
NA

1.07 (9-11)
0
0.34
1.04
1.20
1.07
0.12
0.52
0.93
0.26 (13-23)
0.48
NA

1.09 (12)
0.34
0.03
0.38
0.80
0.46
0.29
0.46
0.94
0.28 (28)
1.03
0.53

Since the late 1950’s, the Ninth Circuit’s rehearing rate has
dropped from approximately one percent to about one-quarter of
one percent. During that same time, however, the Ninth Circuit
bench grew from nine to twenty-eight judges. Thus, although the
Ninth Circuit presumably has greater need than this circuit for rehearing en banc in order to assure the uniformity of circuit precedent, the high cost of the procedure seems to have precluded
rehearing cases en banc with even the same frequency. Indeed, for
the Ninth Circuit to rehear en banc fully one percent of its 2800
annual panel dispositions, even using its new limited en banc procedure,227 would take it four to six times the judicial time that the D.C.
Circuit devotes to en banc cases.
Conclusion
The D.C. Circuit’s en banc practice will always be controversial
within the court and among the Bar. This must be so because the
stakes are high whenever the court decides to rehear a case en banc.
First, the court is betting that the panel erred, and in committing
222. Unless otherwise indicated, data come from the AO REPORTS for the relevant
FYs.

223. Data are for cases decided en banc as a percentage of all cases terminated after
hearing or submission. See 1957-1959 AO REPORTS. The NYU Note, supra note 4, is the
source of the en banc figure; these data were not recorded in the AO reports until after
1959.
224. Data are for en banc hearings held as a percentage of all hearings held. See
1967-1969 AO REPORTS.
225. Data are for en banc cases heard or submitted as a percentage of all hearings or

submissions. See 1977-1979 AO REPORTS.
226. Data are for en banc cases terminated as a percentage of all terminations after
hearing or submission. See 1987-1989 AO REPORTS.
227. See supra note 57.
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~ubstant~al resources to reheanng the case, it raises the ante four~old. Second, the result in a case of exceptional importance is up for
grab.s, unprotected by the force of the circuit precedents that conaln a panel. Finally, the court is putting itself to a test: not only
st it inquire into whether some of its nun~ber have taken a wrong
lurn, or at least fallen out of step with the m~jority, but it must do so
Without sacrificing the collegiality upon which it depends for the tolerably efficient discharge of its more routine responsibilities.
When a panel is set to hear fourteen cases over the course of a
week, the judges know from past experience that they should be
able to agree on all but one or two decisions. When the court unertakes to rehear a single case en banc, however, the probability
~at it will be divided is very high. The prospect is not appealing.
,nd there isthj~ risk that great effort will be expended with little to
~how for it, be’cause the court may not reach a clear majority position, or the case may become moot before an opinion is issued, or
~or any of a number of other reasons.
Yet on half a dozen occasions each year, the full court dutifully
:akes the bench, hoping for the best but prepared for the worst,
.~ach judge seemingly resolved to be even more solicitous, even
nore respectful of a contrary point of view, than is customary
tmong the judges sitting in panels. Sometimes the court must conrene en banc because that is the only way to maintain uniformity in
:he law. More often it is because the case involves a question of
.~xceptional importance to the public, to the court, or to the parties,
tnd a majority think that the panel probably erred. I~ one case in
;ix, however, the full court affirms the panel, demonstrating the
)pen-mindedness with which the nonpanelists approach the quesion, even after betting their resources heavily the other way.
The Bar is not performing its part in this process as well as it can
~nd should. Counsel file suggestions that the court rehear a case en
~anc too often and too lightly. A suggestion for rehearing en~oanc
~sks the court to make a big commitment of its limited resources-~f time and good will--to a single case. Only a handful of cases can
i~e reheard each year, and certain subjects almost never command
the attention of the full court. Yet counsel file a torrent of suggestions in cases that have very little chance, by any objective measure,
0f being reheard en banc. Because few of them are manifestly frivolbus, however, each judge is burdened with considering each sugestion to the extent necessary to determine whether it is one of
those few cases each year that really should be reheard en banc.
~ There is necessarily a difference in perspective, of course, beaeen an advocate who is convinced that the panel misunderstood
is or her argument, or misread the law, or both, and a judge conidering the suggestion for rehearing en banc. Still, the rate at

~
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which the court is now receiving such suggestions indicates that
counsel have not carefully considered the criteria for rehearing en
banc, and that they are wasting the court’s time and their clients’
money. Specifically, consider that the court received 159 suggestions for rehearing en banc in FY 1990, and in 144 of those cases-fully ninety percent--not a single judge voted for rehearing.2z8
We hope that this Article will help members of the Bar to identify
those cases that are not plausible candidates for rehearing en banc.
To take the clearest circumstance, counsel contemplating a suggestion for rehearing en banc in a case that has been decided summarily
would be well-advised either to focus upon an argument for reversing a controlling precedent, or to forgo the suggestion. Experience
indicates that the court will not reexamine the application of law to
fact in a case that the panel found too clear to warrant oral
argument.
In a case that is a better candidate for rehearing, counsel should
take to heart the admonition of D.C. Cir. R. 15(a)(3): "[S]et forth
the reasons why the case is of exceptional importance or, where applicable, with what decision.., the panel decision is claimed to be in
conflict," and do so with particularity. Arguable error in a fact-specific setting will rarely, if ever, warrant the attention of the full court
If it does not appear clearly enough that the panel decision is in
conflict with the relevant precedents, or that the issue is of exceptional importance, and that the panel probably erred, then the suggestion will not be granted.
The court and the moving party alike are better served by a suggestion that both lays out the argument that the panel erred on a
question of law, and shows the court why correcting that error is so
important that it should command the scarce resources of the en
banc court. A suggestion that does not tell the court what it really
needs to know merely squanders229 court time and has no chance of
success. If counsel find that they cannot make their case both on the
legal merits of their cause and on the issue of resource allocation,
they should not file a suggestion for rehearing en banc.
We have little hope, however, that exhortation alone will counteract counsel’s incentives to pursue a long shot for en banc review.
For the worst offenders, stronger measures are in order.23° Our
analysis of circuit practice may, however, help channel responsible
228. The Clerk of the Court does not keep statistics on the number of cases in which
a judge calls for a vote on a suggestion for rehearing en banc, which is the formal predicate for voting in favor of rehearing. An informal count based upon our chambers’ files,
however, indicates that 15 votes were taken in FY 1990. Thus, of the 159 suggestions
for rehearing en banc received in that year, less than 10% convinced even one judge
that rehearing en banc was appropriate.
229. "[T]here is a huge saving of court time to be had, without cost to justice, by
forcing a petition for rehearing to really make a case." K. LLEWELLVN, ThE CoraraON
LAW TRADITION: DECIDING APPEALS 449 (1960).
230. See, e.g., McFeeley, En Banc Proceedings in the United States Court of Appeals, 24 IDAHO
L. REV. 255, 274 (1988) (recommending fines for frivolous rehearing suggestions); see
8a~n CIR. R. 16(c).
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suggestions for rehearing into a form more likely to receive respectful consideration and, for the occasional case that merits it, more
likely to succeed at gaining rehearing en banc.

~9911

1053

Appendix: D.C. Circuit En Banc Cases FYs 1981-1991
This Appendix lists the sixty-three cases that the D.C. Circuit
voted to hear or rehear en banc during FYs 1981-1991. It excludes
four cases in which the court first voted for, but then voted against
rehearing en banc, and thus left the posture of the case and the substance of the panel opinion unchanged.23a
The entry for each case gives the following information: citations
to the en banc and panel decisions; the vote of the en banc court;
the area(s) of law involved in the case, if any;2su and for cases
reheard en banc, the judges on the panel, the positions of the panelists upon rehearing en banc, and the action of the full court with
respect to the panel decision (coded A, D, D/O, O, D/E, E, or M).
The name of the panelist authoring the panel opinion or any opinion on rehearing is italicized.
Action code "A" indicates that the full court substantially agreed
with the panel, while "D" means that the full court disagreed. "D/
O" indicates that the full court overruled a precedent to which the
panel was bound. "O" indicates that the panel did not issue an
opinion before the full court reheard the case and overruled a circuit precedent. "E" indicates that the full court split evenly; one
"E" case is categorized as "D/E" because the action of the full court
had the result of invalidating the panel’s rationale. "M" means that
the case became moot after the panel decided it, with the result that
the full court did not rule on its merits. In one case, [58], the full
court heard and ruled only on the issue whether the case had become moot after the panel decision had issued, and on the appropriate fate of the panel opinion if the case had indeed become moot.
The tally of votes cast en banc lists the majority or plurality first.
Votes for any concurrence that significantly deviates from the reasoning of the majority or plurality are preceded by a plus sign. Parentheses enclose the number of votes for a concurring opinion that
is so at odds with the majority that it amounts to a dissent from, or a
refusal to reach, the main issue of law in the principal opinion. See,
e.g., Appendix Case [51]. Dissenting votes are preceded by a minus
sign. Thus, in [60], "10 + 1 -- 1" means that there was a majority
of ten judges, one judge concurred in the judgment, and one judge
dissented. In [51], "9 + (2) -- 0" means that there was a majority
of nine judges, two reached the same result but applied a completely
different rule of law, and no judge dissented.
Each entry concludes with a brief description of the case.
231. See Bartlett v. Bowen, 824 F.2d 1240 (D.C. Cir. 1987) (vacating orders granting
rehearing en banc, and reinstating panel opinions in Bartlett v. Bowen, 816 F.2d 695
(D.C. Cir. 1987); Martin v. D.C. Metro. Police Dep’t, 812 F.2d 1425 (D.C. Cir. 1987);
Hammon vo Barry, 813 F.2d 412 (D.C. Cir. 1987), reh’g denied, 826 F.2d 73 (D.C. Cir.
1987), reh’g en banc granted, 833 F.2d 367 (D.C. Cir. 1987), order granting reh’g en banc
vacated, 841 F.2d 426 (1988) (but see comment in [46]); United States v. Meyer, 810 F.2d
1242 (D.C. Cir. 1987)).
232. See supra Table 1 and infra Index of Cases. The entries for some cases also show,
within parentheses, subcategories of subject matter. Not all issues within a category are
separately subcategorized.
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INDEX OF CASES HEARD EN BANC (FYs 1981-1990)
onstitutional Law (16): [50]; [46]; [39]; [29]; [24]; [23]; [22]; [20];
[19]; [16]; [13]; [10]; [9]; [7]; [5]; [1]
*First Amendment (7): Speech (3)--[16]~[10]; [9]
Press (3)--[39]; [~9]; [24]
Religion (1)--[22]
*Due Process/Equal Protection (5): [46]; [23]; [20]; [10]; [9]
*Criminal Procedure (5): [23]; [19]; [7]; [5]; [1]
*Separation of Powers (1): [13]
*Bivens (1): [50]
l~eview of Adm~nistrative Action (15): [54]; [44]; [43]; [42]; [41];
[38]; [37]; [3~]; [26]; [20]; [15]; [12]; [6]; [4]; [1]
*Chevron Doctrine (deference to administrative construction of
s~atutes) (3): [43]; [42]; [26]
J~risdiction and Justiciability (12): [53]; [51]; [48]; [47]; [36]; [33];
[28]; [27]; [25]; [22]; [4]; [2]
*Standing (3): [48]; [47]; [22]
*Personal Jurisdiction (3): [53]; [51]; [36]
*Statutory Preclusion (3): [33]; [25]; [4]
*Venue (2): [51]; [36]
Ctiminal Law (7): [30]; [23]; [19]; [18]; [14]; [7]; [5]
l’Constitutional (4): [23]; [19]; [7]; [5]
*Appellate Review (2): [30]; [18]
*Insanity Defense (2): [23]; [19]
E!ergy Regulation (6): [44]; [43]; [41]; [38]; [32]; [12]
C~sts and Attorneys’ Fees (6): [55]; [52]; [49]; [31]; [11]; [3]
i’Attorneys’ Fees (5): [55]; [52]; [49]; [31]; [3]
l’Costs (1): [11]
G~vernment Information (5): [45]; [40]; [35]; [34]; [8]
I*FOIA (3): [45]; [34]; [8]
E~vironmental Law (3): [42]; [26]; [6]
Cik, il Rights (3): [46]; [37]; [21]
L~bor Relations (2): [54]; [4]
F~deral Rules of Civil Procedure (1): [24]
Fe~teral Rules of Evidence (1): [17]
19~1]
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CASES
1991
(including cases argued en banc but not yet decided)
[63]
King v. Palmer, 89-7027
En banc decision: Argued 2/27/91; no decision at press time.
Pand decision: 906 F.2d 762 (6/26/90)
Vote en banc: N/A
Subject Matter Categories: Costs and Attorneys’ Fees
Panel Majority: Edwards/Buckley/Williams (concurring
under compulsion of circuit precedent)
Panel Dissent: No
Panel votes in en banc decision: N/A
Action Code: N/A
The court granted rehearing en banc to reexamine McKenzie v.
Kennickell, 875 F.2d 330 (D.C. Cir. 1989), which established the analytical framework that led the King panel to double the attorneys’ fee
lodestar rate in Title VII cases, in order to compensate for the risk
of losing.
[62]
Escobar v. INS, 89-5037
En banc decision: Dismissed 1/24/91,925 F.2d 488 (table)
Vote en banc: N/A
Panel decision: 896 F.2d 564 (2/2/90) (withdrawn)
Subject Matter Categories: Review of Administrative Action;
Constitutional (due process/equal protection)
Panel Majority: Mikva/Gesell (D.D.C.)
Panel Dissent: Wald
Panel votes in en banc decision: N/A

Action code: M
Before the case was to be argued en banc, the Congress enacted
the Immigration Act of 1990, Pub. L. No. 101-649, § 702, 1990 U.S.
Cone CoteD. & AI)MIN. NEWS (104 Stat.) 4978, 5086, which amended ~
the Immigration Marriage Fraud Amendments of 1986, Pub. L. No.
99-639, 100 Stat. 3537, 3543 (codified at 8 U.S.C. §§ 1154(h),
1255(e) (1988)), so as to remedy appellants’ procedural due process
objections to the earlier statute. The full court then dismissed th
case as moot.
1056

[voL. 59:1008

En Banc
THE GEORGE WASHINGTON LAW REVIEW

[61]
’,oalition for the Preservation of Hispanic Broadcasting v. FCC,
87-1285
banc decision: 931 F.2d 73 (argued 12/12~’90, decided 4/23/91)
en banc: 11-1
decision: 893 F.2d 1349 (1/12/90)
Matter Categories: Jurisdiction and Justiciability
(standing); Review of Administrative Action
Majority: Mikva/Edwards
Williams (in relevant part)
votes in en~tbanc decision:
Majority: W~Tliams; Edwards
Dissent: Mikva
ction code: D
Television viewers and prospective competitors for a broadcast
~icense contested the renewal and transfer of the incumbent’s liclaiming that the renewal violated the alien ownership limitaof the Communications Act, 47 U.S.C. § 310(b) (1988), and
the transfer violated an established Fee poliq. The panel,
found that the alleged competitors had standing even though
had not filed timely competing applications for the licenses, dethe merits of the case and remanded it to the FCC. The panel
not reach the question of the viewers’ standing.
Only the standing issues were reheard en banc. The full court
that the prospective competitors’ failure to file competing apamounted to a want of administrative exhaustion, which
judicial review. The court then found, on prudential
that the viewers lacked standing to enforce the limitations
alien ownership.

I

[60]
v. NLRB, 89-1137
banc decision: 925 F.2d 1486 (argued 12/12/90, decided 2/12/91)
enbanc: 10 ÷ 1 -- 1
~
l~nel decision: 894 F.2d 438 (1/23/90)
S~bject Matter Categories." Labor Relations; Review of Administrative
| Action
Mikva/Geseli (D~D.C.)
PpInel Majority."
nel Dissent: Wald
1!91]
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Panel votes in en banc decision:
Majority: Wald
Dissent: Mikva

Action code: D
The panel found that the National Labor Relations Board could
not require an employee, as a prerequisite to bringing a statutory
unfair labor practice claim before the Board, to present the claim
first to an arbitration committee established under a collective bargaining agreement. The full court approved the application of the
Board’s deferral policy in this context.

[59]
New York Times Co. v. NASA, 87-5244
En banc decision: 920 F.2d 1002 (argued 4/25/90, decided 12/7/90)
Vote en banc: 6-5
Panel decision: 852 F.2d 602 (7/29/88)
Subject Matter Categories: Government Information (FOIA)
Panel Majority: Robinson ( Sr. )/Edwards
Panel Dissent: Ginsburg, D.H.
Panel votes in en banc decision:
Majority: Ginsburg, D.H.
Dissent: Edwards/Robinson (Sr.)
Action code: D
The panel held that a voice tape of astronauts on the Challenger
space shuttle contained no personal information about any astronaut and thus did not qualify for exemption under the Freedom of
Information Act (FOIA), 5 U.S.C. § 552(b)(6) (as interpreted in Department of State v. Washington Post, 456 U.S. 595 (1982)). The full
court held that voice inflections contain personal information beyond the substantive content of the words and remanded the case to
the district court, which was instructed to balance any invasion of
privacy against the public’s right to be informed.

[58]
Clarke v. United States, 88-5439
En banc decision." 915 F.2d 699 (argued 4/25/90, decided 10/2/90)
Vote en banc: 7 -- 4 on almost all issues, 5 ÷ 2 -- 4 on one point of
law
Panel decision: 886 F.2d 404 (11/8/89)
Subject Matter Categories: Jurisdiction and Justiciability
Panel Majority." Edwards/Buckley (concurring narrowly)/
Robinson (Sr.)
Panel Dissent." No
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zel votes in en banc decision:
¢lajority: Buckley (concurring)
)issent: Edwards/Robinson (Sr.)
code: M
panel had invalidated the Armstrong ]~mendment, Pub. L.
100-462, § 145, 102 Stat. 2269, 2269-74~ (1988) (compelling
of Columbia Council, on pain of losing all FY 1989 federal
ding for the District, to enact provisions allowing schools affiliwith religious groups to discriminate against homosexuals), as
olation of the First Amendment. The full court denied rehearing
on the merits, 898 F.2d 161 (D.C. Cir. 1990), but thereafter
that the case had become moot because the legislation had
after the panel decision issued. The full court vacated the
~el opinion on]the merits. The dissent reached only the vacatur
not the issue of mootness.

[57]
low Bus Lines, Inc. v. Drivers, Chauffeurs & Helpers Local
Union 639, 86-5235
decision: 913 F.2d 948 (argued 5/9/90, decided 9/4/90)
Vot~ en banc: 9 + 1 -- 0
883 F.2d 132 (8/22/89)
Matter Categories: Labor Relations
,
Majority: Wald/Mikva/Edwards (concurring and expressing
regarding the holding later overturned en banc)
Dissent: No
votes in en banc decision:
’: Wald/Edwards/Mikva (concurring in the "clearly... Paresult").
code: D
remand from the Supreme Court, 492 U.S. 914 (1989), the
relying on out-of-circuit precedents, found that an employer,
to obtain treble damages under RICO for a union’s actions
a recognition strike, could name itself as the enterprise in
affairs the union "participated." The~ full court refused to
that application of RICO.

[56]
Treasury Employees Union v. FLRA, 87-1165
En b~nc decision: 910 F.2d 964 (argued 4/25/90, decided 8/14/90)
1059

Vote en banc: 9-1
Panel decision: 856 F.2d 293 (9/9/88)
Subject Matter Categories: Labor Relations; Review of Administrative
Action (Chevron doctrine)
Panel Majority: Mikva/Ginsburg, R.B.
Panel Dissent: Silberman
Panel votes in en banc decision:
Majority: Silberman/Ginsburg, R.B.
Dissent: Mikva
Action code: D
The panel required the FLRA to enter a retroactive bargaining
order where it had found that a federal employer had unlawfully
refused to bargain over employee parking. The full court found that
the FLRA had the discretion to refuse to make the order retroactive.
1990
Moore v. District of Columbia, 88-7003
En banc decision: 907 F.2d 165 (argued 5/9/90, decided 6/19/90)
Vote en banc: Unanimous
Panel decision: 886 F.2d 335 (6/20/89)
Subject Matter Categories: Costs and Attorneys’ Fees
Panel Majority: Williams/Friedman (Fed. Cir.)
Panel Dissent: Edwards
Panel votes in en banc decision: Unanimous, per Edwards
Action code: D

The panel, creating a split in the circuits, found that the Education of the Handicapped Act and the Handicapped Children’s Pro’
tection Act did not authorize an award of attorneys’ fees to a party
who prevailed in administrative proceedings but brought a judicia
action only for the fee award. The full court found a fee award authorized and returned the case to the panel to address the aspect of
the appeal concerning the amount of the award.
[54]
Department of Defense Dependents Schools v. FLRA, 87-1733
En banc decision: 911 F.2d 743 (unopposed motion to vacate and
remand) (6/22/90)

Vote en banc: Unanimous
Panel decision: 863 F.2d .988 (12/20/88)
Subject Matter Categories." Labor Relations; Review of Administrative
Action

1060

[VOL. 59:1008

En Banc
THE GEORGE WASHINGTON LAW REVIEW

Majority." Robinson/Starr/Buckley
Dissent: No
votes in en banc decision: Unanimous per curiam (under compulof Supreme Court precedent)
The panel found that a federal employer
h! d no duty to bargain
wages and other matters related to employee compensation,
refused to enforce an FLRA bargaining order. The court
rehearing en banc on February 6, 1989, but sua sponte stayed
case on February 16, 1989, pending possible resolution of the
by the Supreme Court in Fort Stewart Schools v. FLRA, 110 S. Ct.
(1990). The Supreme Court granted certiorari in Fort Stewart
October 2, 1~89, 110 S. Ct. 47, and on May 29, 1990, unanifound a outy to bargain. The en banc court then vacated the
decision and enforced the FLRA order.
1989

[53]
Patent Development Corp. v. TJ, Smith & Nephew Ltd.,
88-7062
banc decision: 877 F.2d 1003 (decided without argument,
6/16/89)
en banc: Unanimous
decision: 865 F.2d 353 (1/13/89)
Matter Categories: Jurisdiction and Justiciability (personal
jurisdiction)
Ginsburg, R.B. (concurring)/Silberman/Gibson ~
(8th Cir.)

No. All judges expressed distaste for the controlling
two judges (Ginsburg, R.B. and Gibson) invited the full
to overrule it.
Votes in En Banc Decision: Unanimous. Silberman concurred sepbut only in order to express doubt that the case was worthy
banc review.
code.. D/O
7he panel affirmed the district court’s dismissal for lack of perjurisdiction under a patent statute. Without oral argument,
without further briefing save for the suggestion for rehearing en
and a reply thereto, the full court overruled Neidhart v. Neidhart

,1]
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S.A., 510 F.2d 760 (D.C. Cir. 1975), and then reversed and
remanded.
[52]
Trahan v. Regan, 86-5051
En banc decision: 866 F.2d 1424 (decided without argument, 8/1/88)
Vote en banc: Unanimous
Panel decision: 824 F.2d 96 (11/24/86)
Subject Matter Categories: Costs and Attorneys’ Fees
Panel Majority: Mikva/Ginsburg, R.B.
Panel Dissent: Silberman
Panel votes in en banc decision: Unanimous (under compulsion of intervening Supreme Court precedent)
Action code: D

The panel found that, under the Equal Access to Justice Act, a
government litigation position must be more than merely reasonable in order to be "substantially justified" so as to preclude a fee
award to a private plaintiff. The court granted rehearing en banc,
held the proceedings in abeyance, then vacated and remanded to
the district court for reconsideration in light of Pierce v. Underwood,
487 U.S. 552 (1988) (holding that "substantially justified" means no
more than "reasonable," and instructing court to review only for
abuse-of discretion).

[51]

Chatman-Bey v. Thornburgh, 84-5901
En banc decision: 864 F.2d 804 (argued 12/2/87, decided 12/23/88)
Vote en banc: 9 + (2) - 0
Panel decision: 797 F.2d 987 (8/5/86)
Subject Matter Categories: Jurisdiction and Justiciability (personal
diction, venue)
Panel Majority: Wald/Mikva/Ginsburg, R.B.
Panel Dissent: No
Panel votes in en banc decision."
Majority: Wald/Ginsburg, R.B.
Concurring in the judgment: Mikva (adhering to panel’s view)
Action code." D
The district court (1) held that a prisoner’s claim that his parole
eligibility date was improperly imposed could lie in either habeas
corpus or mandamus, (2) found that venue for mandamus was
proper in the District of Columbia although the petitioner was irn
prisoned elsewhere, but (3) dismissed on the merits. The panel
1062
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:tion and proper venue, but reversed and remanded on
merits, ordering the district court to recompute the prisoner’s
eligibility date. The panel opinion included an Irons footsee supra notes 44-48 and accompanying text, on the merits.
F.2d at 994.
~
full court, ruling only on the procedura~ issues, held that the
,laint sounded only in habeas and as such’had to be brought in
district of the prisoner’s confinement, but that the Government
waived the procedural defenses of venue and personal jurisdicL. Although the rehearing en banc did not change the disposiof the case, the jurisdictional reasoning of the full court
that of the panel; the effect of the decision is to preclude
situated petitioners from bringing their claims in D.C. See
Appendix C~e [36].

[50]
v. Mathis, 84-5530 [50a]
v. EPA, 85-5145 [50b]
banc decision: 859 F.2d 223 (argued 4/29/87, decided 9/30/88)
en bane: Unanimous
decision: 809 F.2d 1 (Hubbard), 16 (Mathis) (12/5/86)
Matter Categories: Constitutional (Bivens)
Majority: Hubbard: Wald (concurring)/Scalia/Silbertnan
Spagnola: Wald/Wright (Sr. )
Dissent: Spagnola--Silberman; Wald’s concurrence in Hubbard
to a dissent on the broader point later upheld by the full
votes in en banc decision: Unanimous per curiam
code: A & D
the decision to rehear en banc involved no uncertainty: one
two directly conflicting panels had to be in error. The district
had dismissed Bivens claims in both cases; different panels of
court of appeals issued conflicting opinions on the same day.
full court affirmed dismissal of the Bivens claims per curiam, in
of intervening Supreme Court guidance.
[49]
Our Cumberland Mountains, Inc. v. Hodel, 85-5984
banc decision: 857 F.2d 1516 (argued 3/2/88, decided 9/16/88)
en banc: 8-3
1]
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Panel decision: 826 F.2d 43 (8/7/87)
Subject Matter Categories: Costs and Attorneys’ Fees
Panel Majority: Bork/Ginsburg, R.B. (concurring but questioning
binding precedent)
Panel Dissent: Wald (on issue reheard en banc)
Panel votes in en banc decision:
Majority: Wald/Ginsburg, R.B.
Action code: D/O
The panel relied upon circuit precedent, Laffey v. Northwest Airlines,
Inc., 746 F.2d 4 (1984), to determine the proper hourly rate for cal.
culation of lodestar for attorneys’ fees. The full court overruled Laf
fey as inconsistent with legislative intent.

1988
[48]
Center for Auto Safety v. Thomas, 85-1515
En banc decision: 847 F.2d 843 (argued 6/4/87, decided 5/17/88),
vacated, 856 F.2d 1557 (9/16/88)
Vote en banc: 5-5
Panel decision: 806 F.2d 1071 (12/2/86)

Subject Matter Categories: Jurisdiction and Justiciability (standing)
Panel Majority: Wald/Ginsburg, R.B./Bork (concurring)
Panel Dissen# No; Bork concurred only because bound by precedent
Panel votes in 1st en banc decision: Wald and R.B. Ginsburg foun(
standing. Bork heard en banc argument but left the court befor
the case was decided.
Panel votes in 2d en banc decision: Unanimous per curiam
Action code: D/E (result of second en banc).
The panel affirmed in part and reversed in part an agency order
The full court, evenly split on the standing issue reheard en banc
reinstated the panel decision on the merits, 847 F.2d 843, but de
prived it of precedential value beyond the case adjudicated. (Unde:
a rule adopted shortly before, the panel decision would stand unles~
vacated by a majority of the court.)
The court en banc, joined in the interim by Judge Sentelle, subse
quently vacated the reinstatement because the majority of the ful
court had not found Article III standing. The court thus denied th,
petition for review and reinstated the agency decision. The result 0
the second en banc decision, that a failure of a majority to fin~
standing essentially means that petitioners had no standing, in effec
reverses the panel on the issue under en banc consideration.
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[47]
Hotel & Restaurant Employees Union v. Smith, 84-5859
En banc decision: 846 F.2d 1499 (argued 6/4/87, decided 5/20/88)
Vote en banc: 4-4
,
decision." 804 F.2d 1256 (10/31/86) ]~
~ubject Matter Categories: Jurisdiction and Justiciability (standing,
ripeness)
Panel Majority: Robinson/Mikva
Dissent: Silberman
votes in en banc decision:
Finding cas~justiciable: Robinson/Mikva
Finding case not justiciable: Silberman
code: E
The panel remanded the case to the district court to reconsider its
of summary judgment for the defendant while the plaintiff’s
requests were still pending, and otherwise affirmed. The
banc court split evenly on the issues of standing and ripeness and
affirmed the district court in full. (All members of the
agreed that the challenged actions were unreviewable on the
[46]
,
v. District of Columbia, 86-5377
banc decision: vacated and remanded upon joint motion, 841 F.2d
400 3/4/88)
en banc: Unanimous
decision: 820 F.2d 1293 (3/12/87)
,,
Matter Categories: Civil Rights; Constitutional (due process/
equal protection)
Majority: Wald/Edwards/Revercomb (D.D.C.) (concurring in
Dissent: Revercomb (in part)
votes in en banc decision: Unanimous per curiam
code: M
The district court found that the affirmative action plan of the Disof Columbia police department accorded with Title VII and the
;onstitution. The panel affirmed as to Title VII and remanded for
factfinding on the constitutional issue. Judge Revercomb
to the degree that the remand order did not compel the
1065

district court to make further findings based on the relevant labor
market (District of Columbia residents with proper qualifications).
The en banc court granted review on six questions pertaining to
existence, standards, burdens of proof, and proper judicial handling
of the Title VII and constitutional claims, 833 F.2d 368 (D.C. Cir.
1987). The full court later vacated and remanded in response to a
joint motion to remand when the case was settled. 841 F.2d 400
(D.C. Cir. 1988); see also Note, Affirmative Action, 56 GEo. WAsrI. L.
REv. 711, 712-13 (1988).
At the same time it granted rehearing en banc in LeDoux, the court
granted rehearing on the same six questions in a challenge to the
affirmative action plan of the District of Columbia fire department.
Hamraon v. Barry, 813 F.2d 412, reh’g denied, 826 F.2d 73, reh’g en banc
granted, 833 F.2d 367 (1987), order granting reh’g en banc vacated, 841
F.2d 426 (1988). When LeDoux settled, however, the full court, by a
6-5 vote, vacated the grant of rehearing en banc in Hammon, leaving
in place the panel opinion finding that the fire department’s affirmative action plan violated both the Fifth Amendment and Title VII.
[45]
Wolfe v. HHS, 86-5017
En banc decision: 839 F.2d 768 (argued 12/2/87, decided 2/5/88)
Vote en banc: 7-5
Panel decision: 815 F.2d 1527 (4/7/87)
Subject Matter Categories: Government Information (FOIA)
Panel Majority: Robinson/Wright (Sr.)
Panel Dissent: Bork
Panel votes in en banc decision:
Majority: Bork
Dissent: Robinson. Wright did not rehear the case en banc.

Action code: D
The panel affirmed the district court’s order that certain records
be disclosed. The full court reversed and remanded, finding
the records were covered by the deliberative process privilege, as
applied through Exemption 5 of the Freedom of Information Act,
U.S.C. § 552(b)(5) (1988).

[44]
Northern Natural Gas v. FERC, 84-1516
En banc decision: 827 F.2d 779 (argued 12/2/86, 8/21/87)
Vote en banc: 8-2
Panel decision: 780 F.2d 59 (12/31/85)
Subject Matter Categories: Review of Administrative Action; Energy
Regulation
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Majority." Wright/Bork/Scalia
Dissent." No
votes in en banc decision:
ority: Bork
did not rehear the case en banc, a~d Scalia had left the
code: A
panel followed but questioned circuit precedent limiting the
Energy Regulatory Commission’s authority under the NatuAct, and invited en banc review. The full court reaffirmed
precedent and reached the same result as had the panel.
[43]
Joint Operating Agency v. FERC, 83-2231
banc decision: 826 F.2d 1074 (argued 3/31/86, decided 8/11/87)
en banc." 4-3
decision: 775 F.2d 366 (10/22/85)
Matter Categories: Review of Administrative Action
Doctrine); Energy Regulation
Majority: Robinson/Wright/Mikva
Dissent." No
votes men banc decision:
’
Robins on/Mikva
recused.
code: D
FERC changed its interpretation of the application of the mupreference under the Federal Power Act, deciding that ~he
did not apply to a municipal entity competing against a
incumbent in a relicensing proceeding. The panel held that
FERC was precluded from overruling a prior agency position
had been affirmed by the court of appeals, that it could not apits )osition retroactively against the petitioner, that its new interwas contrary to the statute, and that the scope of the
economic impact analysis was too n, arrow. The full court
the FERC in all respects except the scope of the economic
)act analysis.
[42]
DC v. EPA, 85-1150
banc decision: 824 F.2d 1146 (argued 4/29/87, decided 7/28/87)
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Vote en banc: Unanimous
Panel decision: 804 F.2d 710 (2/26/86)
Subject Matter Categories: Review of Administrative Action
(Chevron doctrine); Environmental law
Panel Majority: Bork/Edwards
Panel Dissent: Wright (Sr.)(in pertinent part)
Panel votes in en banc decision: Unanimous, per Bork. Wright did not
rehear the case.
Action code: D
The panel denied a petition for review of the Environmental Protection Agency’s vinyl chloride standard under section 112 of the
Glean Air Act (airborne toxics), although the EPA considered only
costs and technological feasibility and did not consider the health
effects of the chosen standard. The full court remanded. While the
court did not accept the petitioner’s argument that the EPA standard could not take into account factors other than health effects,
the court also rejected the EPA’s argument that it could substitute
cost and technological factors for the required finding that the chosen standard provided an ample margin of safety. The case was essentially a dispute whether, under a Chevron step I analysis of section
112, the EPA was at all constrained. Judge Bork apparently changed
his mind.

1987
[411

Mississippi Industries v. FERC, 85-1611
En banc decision: 814 F.2d 773 (rehearing en banc granted)
822 F.2d 1103 (vacating order granting rehearing en banc);
822 F.2d 1104 (granting rehearing by panel and vacating part
of panel opinion) (6/24/87)
Vote en banc: N/A
Panel decision: 808 F.2d 1525 (1/6/87)
Subject Matter Categories: Review of Administrative Action;
Energy Regulation
Panel Majority: Edwards/Wright (Sr.) (per curiam)
Panel Dissent: Bork (in relevant part)
Panel votes in en banc decision: N/A
Action code: D
In reviewing the FERC’s reallocation of cost overruns for nuclear
plants among constituents of a utility system, the panel unanimousl
found that the agency had jurisdiction to issue the order. The court
divided, however, over two pages assessing the substantive rationality of, and the sufficiency of the explanation supporting, certai
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Ls of the FERC order. The full court vacated the offending two
and granted rehearing en banc, 814 F.2d 773. Less than
months later, however, the full court reconsidered, denied the
tion for rehearing en banc, and reinstated the vacated pages.
~aneously, the panel vacated the same pages an, d reversed and
ded the FERC decision, adopting Judge~Bork s brief dissent.
count this case as a "D" because the panel’s change of heart
,ears to be the direct result of the grant of rehearing.
[40]
v. United States, 84-5613
decision: 821 F.2d 694 (argued 12/2/86, decided 6/19/87)
en banc: 7-4 ~1
decision: 78i F.2d 907 (1/17/86)
Matter Categories: Government Information
Wright/Mikva
’Dissent: Ginsburg, R.B.
votes in en banc decision:
!ority: Ginsburg, R.B.
;ent: Mikva. Wright did not rehear the case.
code: D
district court found that a government agency’s retention of
versions of a personnel interview, without determining
ich was correct, satisfied the requirements of the Privacy Act.
panel reversed and remanded. The full court at:firmed the discourt.
[39]

,,

v. Piro, 83-1604
banc decision: 817 F.2d 762 (argued 10/3/85, decided 3/13/87,
amended 5/22/87)
en banc: 6 + 1 -- 1
decision: 759 F.2d 90, on rehearing, 763 F.2d 1472 (6/11/85)
Matter Categories: Constitutional (First)kmendment (press))
Majority: Scalia/MacKinnon ( Sr. )
Dissent: Wright (in relevant part)
votes in en banc decision:
Wright (opinion co-authored by Starr)
)issent: MacKinnon

1]
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Scalia had left the court.
Action code." D

The district court entered a judgment notwithstanding the verdict
for the defendants in a libel suit. The panel affirmed with respect to
one defendant, and reinstated the jury verdict as to the rest. The
court granted rehearing en banc only as to the defendants against
whom the verdict had been reinstated. 763 F.2d at 1481. The full
court affirmed the entire judgment of the district court, finding tha
the plaintiff was a limited-purpose public figure, that the principa
event recounted in the article complained of was true, and that the
defendants did not publish the article with actual malice.

Jersey Central Power & Light Co. v. FERC, 82-2004
En banc decision: 810 F.2d 1168 (argued 1/30/86, decided 2/3/87)
Vote en banc: 5-4
Panel decision: 730 F.2d 816, on rehearing, 768 F.2d 1500 (8/2/85)
Subject Matter Categories: Review of Administrative Action;
Energy Regulation
Initial Panel Majority: Mikva/Ginsburg, R.B./Bork
Panel Dissent: No
Rehearing panel majority: Ginsburg, R.B./Bork
Rehearing panel dissent: Mikva
Panel votes in en banc decision:
~
Majority: Ginsburg, R.B./Bork
Dissent: Mikva
Action code." A
~
The panel initially denied review, finding that the petitioner wa
not entitled to an evidentiary hearing before the FERC. In supplementary submissions in response to the petition for rehearin
before the panel, the FERC conceded that the panel had
perceived a critical test. On rehearing the panel remanded the
to the FERC for a hearing, as did the full court.
[37]
Steele v. FCC, 84-1176
En banc decision: Remanded per curiam at request of the FCC, 806
F.2d 1126 (table) (10/9/86)
Vote en banc: N/A
Panel decision: 770 F.2d 1192 (8/23/85)
Subject Matter Categories: Review of Administrative Action; Civil
Rights
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Majority." Tamm/Scalia
Dissent: Wald
votes in en banc decision: N/A
code: N/A
The panel, avoiding the constitutional qu~tion presented, found
statutory authority for an FCC licensing preference for females.
court granted rehearing en banc on October 31, 1985, but
,on the FCC’s motion, remanded to the agency for reconsideraof the basis for its minority preference policy. (The agency
ated that it no longer believed that racial and gender preferences
the comparative licensing context were constitutional. See Wald,
note 3, at 492 n.45.) That inquiry was ended by statute, Pub.
No. 100-202_~ Title V, 101 Star. 1329-31 (1987); see Shurberg
of~Hartford, Inc. v. FCC, 876 F.2d 902, 907 (D.C. Cir.
(Silberman, J.) (finding minority preference and distress sale
unconstitutional), rev’d sub nora. Metro Broadcasting, Inc. v.
110 S. Ct. 2997 (1990).

[36]
re United States Parole Commission, 85-1205
banc decision: 798 F.2d 1532 (review granted 9/2/86); dismissed
as moot by unpublished order (no oral argument) (12/30/87)
VOte en banc: N/A
~
decision: 793 F.2d 338 (6/17/86)
aubject Matter Categories: Jurisdiction and Justiciability (personal jurisdiction, venue)
Majority: Robinson/Wald/McGowan (Sr.)
Dissent: No
~"
votes in en banc decision: N/A
code." M
[’he panel held that habeas corpus was not the exclusive remedy
a federal prisoner challenging a parole guideline. The full court
rehearing en banc but dismissed the case as moot before
the merits. See 864 F.2d 804, 805 (Appendix Case [51]).
[35]
Joint Operating Agency v. FERC, 83-2111
decision: 798 F.2d 499 (argued 3/31/86, decided 8/15/86)
en banc: 8-2
’1]
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Panel decision: 775 F.2d 359 (10/22/85)
Subject Matter Categories: Government Information
Panel Majority." Robinson/Wright/Mikva
Panel Dissent." No

Panel votes in en banc decision:
Majority: Robinson, switching sides in a brief concurrence.
Dissent: Wright/Mikva
Action code." D
The district court granted summary judgment for the FERC
under a Government in the Sunshine Act exemption allowing th
agency to close, and withhold transcripts of, meetings at whic
agency conduct of litigation was discussed, 5 U.S.C. § 522b(c)(10)
(1988). The panel reversed, finding that the exemption expired i
upon the entry of a final judgment in the particular litigation. T
full court affirmed the district court.
1986

[34]
Church of Scientology of California v. IRS, 83-1856
En banc derision: 792 F.2d 153 (argued 12/5/85, decided 5/27/86)
Vote en banc: 6 ÷ 1 - 3
Panel decision: Not issued before en banc hearing. See 792 F.2d
146 (incorporating en banc decision).
Subject Matter Categories: Government Information (FOIA)
Panel: Wright/Scalia/Friedman (Fed. Cir.)
Panel votes in en banc decision:
Majority: Wright/Scalia
Action code: 0
The full court overruled circuit precedent that narrowed a specific
exemption from the FOIA for IRS taxpayer data. "After the case
had been briefed and argued before the assigned panel, the court en
banc, on its own motion, requested supplemental briefing and..
heard oral argument limited to [that] issue." 792 F.2d at 155.
panel member suggested rehearing en banc; the rehearing began
an Irons footnote, see supra notes 44-48 and accompanying
Wald, supra note 3, at 487 n.30, 482 n.19.
[33]
Gott v. Walters, 82-1159
En banc decision: Remanded per curiam without argument, 791
172 (9/20/85)
Vote en banc: N/A
1072

[VOL.

En Banc
THE GEORGE WASHINGTON LAW REVIEW

decision." 756 F.2d 902 (3/22/85)
Matter Categories: Jurisdiction and Justiciability (statutory preof judicial review)
Bork/Scalia
Dissent: Wald
votes in en banc decision: N/A

[ction code: M
The district court found certain Veterans’ Administration rules inunder the Administrative Procedure Act. The panel vacated
decision, finding judicial review of VA rulemaking precluded by
~te. The full court granted rehearing, 6/10/85, then granted a
motion to, remand with instructions to vacate and dismiss with
udice. The"case was mooted by regulations promulgated pursuto new legislation providing a remedy for nuclear blast veterans.
756 F.2d 902, 905 n.4; Wald, supra note 3, at 496 n.59.

[32]
Luis Obispo Mothers for Peace v. United States Nuclear Regulatory Commission, 4-1410
banc decision: 789 F.2d 26 (argued 10/3/85, decided 4/25/86)
en banc: 5-4 on the principal issue, 4 ÷ (1) -- 4 on another
decision: 751 F.2d 1287 (12/31/84)
’
Categories: Review of Administrative Action;
Energy Regulation
Majority: Bork/Wilkey ( Sr. )
Dissent: Wald (in pertinent part)
s,
votes in en banc decision:
Majority: Bork
Dissent: Wald
Wilkey retired before the case Was reheard en banc.
code: A
The panel and the full court both affirmed a Nuclear Regulatory
)n proceeding despite the agency;s failure to consider the
of an earthquake on the emergency response plan for a nureactor built near an earthquake fault, largely because it was
fly improbable that a nuclear accident would occur simultanewith an earthquake. The panel and the full court both refused
allow the petitioners to supplement the record on appeal with
of a closed meeting of the NRC.
1073

[31]

Kennecott Corp. v. EPA, 80-2036
En banc decision: Unpublished per curiam order (no argument)
(4/11/86)
Vote en banc: Unanimous
Panel decision: Unpublished per curiam order (6/13/85)
Subject Matter Categories: Costs and Attorneys’ Fees
Panel Majority: Tamm/Robb (Sr.)/Markey (Fed. Cir.)
Panel Dissent: No
Panel votes in en banc decision: Tamm and Robb both died before en
banc consideration.
Action code: D
The full court vacated the panel’s per curiam award of all attorney’s fees requested and, as Judges Tamm and Robb had died, assigned the fees issue to a different panel (Bork/Starr/Silberman)
See 804 F.2d 763 (D.C. Cir. 1986). The second panel held that the
fee award should be discounted because of poor documentation and
the plaintiff’s failure to succeed on one issue, and referred the case
to a magistrate.

[30]
United States v. Foster, 83-1792
En banc dedsion: 783 F.2d 1082 (argued 12/5/85, decided 2/14/86)
Vote en banc." Unanimous
Panel decision: Case reheard en banc before panel issued opinion.
Subject Matter Categories: Criminal (appellate review)
Panek Bork/Scalia/Hogan (D.D.C.)
Panel votes in en banc decision: Unanimous, per Scalia.
Action code: 0
After oral argument, "on the motion of the panel hearing the case
the court agreed to decide en banc" the controlling issue and the
retrospectivity of any new rule. 783 F.2d at 1083. The rehearing
grew out of an Irons footnote, see supra notes 44- 48 and accompanying text, in the panel opinion circulated to the full court. Wald,
supra note 3, at 487 n.30, 482 n.19. The full court overruled circuit
precedent that had provided that the court of appeals reviewing the
denial of a motion to acquit at the close of the Government’s case
would disregard evidence introduced in the defense’s case-in-chief.
The rule was to be applied prospectively. The panel reversed Foster’s conviction. 783 F.2d 1087 (incorporating en banc decision).
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[29]
0 lman v. Evans, 79-2265
E,, banc decision" 750 F 2d 970 (argued 3/6/8~, decided 12/6/84)
teen banc: 5 + 1 - 5 (three judges joined~both the plurality and
Bork’s concurrence, but Bork did not join the plurality)
P,reel decision." 713 F.2d 838 (8/5/83)
S~~bject Matter Categories: Constitutional (First Amendment
(press))
P,reel Majority." Robinson/Wald/MacKinnon (Sr.) (per curiam with
ttree opinions ~oncurring in the judgment)
nel Dissent." No. MacKinnon’s concurrence found that the state~nts were protected opinion but did not oppose remand.
~el votes in en banc decision:
Majority: MacKinnon (concurring "generally" in both Starr
and Bork opinions and writing one of his own)
Dissents: Robinson and Wald
A,:tion code: D
The district court entered summary judgment for the defendants,
fi ading that the allegedly libelous statements were constitutionally
:otected expressions of opinion. The panel reversed and reanded, with Judge Robinson being of the view that th~ statements
ere
fact-opinion hybrids requiting a different analysis, Judge Wald
w
they were unprotected statements of fact, and Judge MacKin)n that they were protected opinion (but not opposing remand).
The full court affirmed, but no opinion commanded a majority.
)ur judges agreed with Judge Starr that the statements werepr rocted opinion; three of the four also joined with Judge Bork in ~onafter a "contextual inquiry," that the statements would not
)ort a libel action.
¯
[28]
de Arellano v. Weinberger, 83-1950
banc decision: 745 F.2d 1500 (argued 4/25/84, decided 10/5/84);
788 F.2d 762 (4/18/86) (on remand from Supreme Court)
~te en banc." 6-4 (first en banc)
decision: 724 F.2d 143 (12/22/83)
Matter Categories: Jurisdiction and Justiciability
Majority: Sca6a/Lumbard (Sr.) (2d Cir.)
1075

Panel Dissent: Wilkey
Panel votes in first en banc decision:
Majority: Wilkey
Dissent: Scalia
Panel votes in second en banc decision: Unanimous

Action code (first en banc decision): D
A United States citizen owning a ranch in Honduras sought an
injunction against the alleged unlawful use and occupation of his
land by United States military personnel. The district court dismissed the complaint as raising a nonjusticiable political question.
The panel affirmed on the ground that general principles of equity
barred this action, although a suit for damages might lie. The full
court reversed and remanded. The Supreme Court vacated the first
en banc judgment and remanded for reconsideration in light of intervening legislation and other events, 471 U.S. 1113 (1985). The
full court then unanimously affirmed on the ground that
circumstances made the controversy too attenuated to justify injunctive relief.
[27]
Brown v. United States, 81-2083
En banc decision: 742 F.2d 1498 (argued 11/7/83, decided 9/4/84,
amended 10/2/84)
Vote en banc: 7-4
Panel decision: 704 F.2d 1293 (table) (unpublished memorandum
order) (4/14/83)
Subject Matter Categories: Jurisdiction and Justiciability
Panel Majority: Wright/Edwards/Bork (per curiam)
Panel Dissent: No
Panel votes in en banc decision:
Majority: Wright/Edwards
Dissent: Bork
Action code." D/O
The district court granted summary judgment against a prisonerplaintiff who brought a Bivens suit against the District of Columbia.
The panel affirmed the grant of summary judgment based on noncompliance with a notice of claims provision in the District of Columbia Code. The full court reversed and remanded, overruling
recent circuit precedent which had bound the panel.
[26]
General Motors Corp. v. Ruckleshaus, 80-1868
En banc decision: 742 F.2d 1561 (argued 4/25/84, decided 9/7/84)
Vote en banc: 8-3
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decision: 724 F.2d 979 (12/16/83)
ect Matter Categories: Review of Administrative Action
Sub~
(~ ~hevron Doctrine); Environmental Law

Pan ~l Majority: Wilkey/Bazelon (Sr.)
Pan el Dissent: Wald
Par~ el votes in en banc decision:
lajority: Wald
fissent: Wilkey/Bazelon (Sr. )
Act~ on code: D
"he panel found that a particular interpretive rule was beyond the
EE\’s statutory authority. The full court found that the rule was
~sistent with t~e statute. Essentially, the panel and the en banc
’ dis;ent found a (St~evron step one conflict, while the full court found
the rule reasonable under Chevron step two.
1984
i

[25]

Bal ~zhaf v. Smith, 84-5304
ianc decision: (argued 6/20/84), 737 F.2d 1167 (6/25/84)
en banc: Unanimous
el decision: Original en banc
ject Matter Categories." Jurisdiction and Justiciability
(statutory preclusion of judicial review)
Act ion code." Original
l ’rivate citizens sought an order requiring the Attorney General to
re( ~uest appointment of an independent counsel to investigate allega~ ions of wrongdoing during the 1980 presidential election campaign by members of the then-current administration. The district
col~rt issued the order on May 24, 1984. "This court ordered sua
spo ~te that the appeal of this decision be heard initially by the court
sitling en banc and that briefing and oral argument be expedited."
73 F.2d at 1167-68. The unanimous court of appeals reversed in a
pel curiam opinion issued five days after argument, finding that the
EtlLics in Government Act precluded judicial review, at the behest of
m~ tubers of the public, of the Attorney General’s decision not to
uest the appointment of an independent counsel.
[24]
voulareas v. Washington Post Co.~ 83-1688
banc decision: (decided without argument en banc) 737 F.2d
1077

1171 (6/25/84)
Vote en banc." 9-2
Panel decision: 724 F.2d 1010 (1/6/84)
Subject Matter Categories: Federal Rules of Civil Procedure;
Constitutional (First Amendment (press))
Panel Majority: Tamrn/Wilkey/MacKinnon (Sr.)
Panel Dissent." No

Panel votes in en banc decision:
Majority: Wilkey
Dissent: Tamm/MacKinnon (in a footnote to the per curiam order
and memorandum of the full court, from refusal to withdraw rehearing and reinstate panel opinion)
Action code: D
The trial court lifted a protective order and seal imposed upon
deposition transcripts and exhibits under Federal Rule of Civil Procedure 26(c). The panel reversed, finding an abuse of discretion
based on Fourth Amendment privacy grounds. The full court
granted rehearing (3/15/84), and stayed proceedings (3/28/84)
pending the Supreme Court decision in Seattle Times Co. v. Rhinehart,
467 U.S. 20 (1984). In a later per curiam opinion, the court dismissed as moot the suggestion that rehearing be withdrawn, refused
to reinstate the panel opinion, and remanded to the district court
for reconsideration in light of Seattle Times, in which the Suprem
Court denied any special status to a media litigant. The full court
eventually reheard the merits of the underlying case. See Append
Case [39].

[23]
United States v. Cohen, 81-1036
En banc decision: 733 F.2d 128 (argued 10/27/82, decided 5/4/84)
Vote en banc: 6 + 3 + 1 + 1 - 0
Panel decision: 674 F.2d 8 (withdrawn); 110 Daily Wash. L. Rep. 825
(3/5/82)
Subject Matter Categories: Criminal (constitutional) (insanity defense);
Constitutional (due process/equal protection) (criminal
procedure)
Panel Majority: Mikva/Wright
Panel Dissent: MacKinnon
Panel votes men banc decision:
Majority: MacKinnon (writing separately on the role of history);
Mikva/Wright (concurring in the result on the constitutional claim
but criticizing the majority’s treatment of congressional power over
the District of Columbia)
Action code: D
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Defendants who successfully plead insanity in federal courts in the
~trict of Columbia are subject to the same mandatory commit:ent procedures as those convicted in District of Columbia courts.
panel found that the Congress’s application of the D.C. Code to
leral offenders in the District, but not elsewhere, violated equal
:tion. The full court, without dissent, ~ound no constitutional
~tion.

[22]
[urray v. Buchanan, 81-1301
n banc decision: 720 F.2d 689 (argued 10/27/82, decided 10/28/83)
ote en banc: Unanimous
nel decision: 0~4 F.2d 14 (withdrawn) (3/9/82)
~bject Matter Categories." Constitutional (First Amendment (religion));
Jurisdiction and Justiciability (standing)
anel Majority: Ginsburg, R.B./Bazelon (Sr.)
~nd Dissent: MacKinnon
~nel votes in en banc decision: Unanimous per curiam (MacKinnon con~rred, reprinting part of his panel dissent on the political question
.sue; Ginsburg, R.B. and Bazelon concurred, stating that MacKinon’s "political question" analysis was really a decision on the
~erits).
ction code: D
Atheists claimed that the Congress’s use of chaplains violates the
.stablishment Clause. The district court dismissed, finding that the
ase presented a nonjusticiable political question, and that the
1: laintiffs lacked standing. The panel reversed and remanded to the
istrict court. In the interim, the Supreme Court decided Ma~,sh v.
( ’,hambers, 463 U.S. 783 (1983), rejecting a similar claim on the
~erits. The full court then unanimously remanded with instructions
t. dismiss for want of a substantial federal question.
1983

[21]
v. Bell, 81-1715
banc decision: 711 F.2d 161 (argued 2/2/83, decided 6/10/83)
en banc: 6-4
decision: Unpublished (8/24/82)
Matter Categories: Civil Rights
1079

Panel Majority: Tamm/Markey ( C. C. P.A. )
Panel Dissent: Wright
Panel votes in en banc decision:
Majority: Tamm
Dissent: Wright
Action code: A (on other grounds)
This case was one of a series of cases involving discrimination by
southern states in violation of Title VI of the Civil Rights Act of
1964. (One of the prior cases was the 1973 en banc decision, Adams
v. Richardson, 480 F.2d 1159 (D.C. Cir. 1973).) The plaintiff sought
to have the district court enforce a prior decree ordering the federal
government to carry out its Title VI mandate, by enjoining the Secretary of Education from settling an enforcement action against
North Carolina. The district court declined on the ground that the
prior decree did not reach the challenged settlement. The panel,
finding the case moot because the settlement had been consummated and approved by an order of the district court in North Carolina, affirmed; the panel also noted that North Carolina was not a
party before the district court here. The full court affirmed, but on
the ground advanced by the district court.

[20]
Council of & for the Blind v. Regan, 81-1389
En banc decision: 709 F.2d 1521 (argued 12/1/82, decided 6/10/83)
Vote en banc: 6-5
Panel decision: 673 F.2d 551 (table) (no memorandum) (2/1/82)
Subject Matter Categories: Review of Administrative Action; Constitutional (due process/equal protection)
Panel Majority: Tamm/Robb/Markey (C.C.P.A.)
Panel Dissent: No
Panel votes in en banc decision:
Majority: Tamm.
Robb, who had taken senior status after the panel decision, did
not rehear the case.
Action code: A
Plaintiffs challenged an agency’s handling of complaints alle
discriminatory use of funds. The panel affirmed the district court’s
dismissal without opinion. The full court affirmed on the grounds
that there was no implied cause of action under the Revenue
ing Act (the district court’s rationale), and that plaintiffs had
stated a cause of action under the APA, the Mandamus Act, or
Fifth Amendment. The dissent would have sustained the suit as
class action under the APA.
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[19]
States v. Byers, 78-1451
decision: 711 F.2d 420 (argued 2/2/83, decided 5/19/83);
740 F.2d 1104 (7/24/84) (opinions issueR)
en banc: 6 + (2) -- 4
~
decision: Unpublished (12/24/80, amended 6/1/81)
Matter Categories: Criminal (constitutional) (insanity defense);
Constitutional (criminal procedure)
Wright/Robinson (per curiam order)
Dissent: Bazelon ( Sr. )
votes in en b~ decision:
Robinson/Wright (adhering to panel’s view)
;sent: Bazelon (Sr. )

code: A
a.pp.ella .nt claimed that the Fifth Amendment privilege against
prevented the introduction at trial of statements
made to a prosecution psychiatrist in a court-ordered examiand that the Sixth Amendment gave him the right to have
present at the examination. In a brief per curiam order the
said that the defendant failed to raise either claim in the disand that there was no plain error. The full court reached
, merits, found no constitutional violation, and declined to imo
~e procedural safeguards under its supervisory powers.

[18]
ited States v. Singleton, 81-1810 [18a]
ited States v. Campbell, 81-1757 [18b]
~,
banc decision: 702 F.2d 1182 (argued 12/1/82, decided 3/15/83)
en banc: Unanimous
decision:
683 F.2d 454 (7/19/82) (withdrawn)
No opinion issued, though the case had been argued to
the panel on 4/15/82.
Matter Categories: Criminal (appellate review)
Majority:
Tamm/Markey (C.C.P.A.)
N/A; Tamm/Mikva/Ginsburg, R.B. on panel.
Dissent:
1]
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Singleton: Wright
Panel votes in en banc decision: Unanimous per curiam

Action code: A (w/Singleton)
The en banc court, agreeing with the panel majority in Singleton,
held that the court of appeals would not defer to the district court
when assessing the sufficiency of the evidence supporting the district court’s grant of a post-verdict judgment of acquittal. Wright,
dissenting from the original panel decision in Singleton, had argued
that the district court deserved "at least some deference." He
joined the majority en banc, however, perhaps because the opinion
stated that "we may consider and be influenced by the opinion of
the expert trial judge who has lived with the case--just as we give
weight to one another’s views." 702 F.2d at 1183; see 702 F.2d
1159, 1171 (Wright, J., dissenting in second Singleton panel opinion
from majority’s perceived failure to give such weight to district court
opinion).

[17]

United States v. Lipscomb, 81-1895
En banc decision: 702 F.2d 1049 (argued 10/27/82, decided 3/15/83)
Vote en banc: 10 + 1 -- 0
Panel decision: None issued.
Subject Matter Categories: Evidence
Panel Majority: N/A; Wald/Ginsburg, R.B./Gesell (D.D.C.) on panel
Panel votes in en banc decision:
Majority: Wald/Ginsburg, R.B.
Action code: 0
The full court generated a new rule that steered between conflicting circuit precedents regarding the admissibility of prior felony
convictions at trial. The court held that all felonies less than ten
years old were presumed probative of the convict’s veracity, but that
the trial judge had the discretion both to weigh the probative value
against the possibility of prejudice and to decide how much
tion about the conviction he needed to review in order to F
that balancing.
[16]
Community for Creative Non-Violence v. Watt, 82-2445, 82-2477
En banc decision: 703 F.2d 586 (argued 1/14/83, decided 3/9/83),
rev’d, 468 U.S. 288 (1984).
Vote en banc: 2 + 2 + 1 + 1 -- 5
Panel decision: Original en banc (panel consisting of Wald, Ginsbur
R.B., and Scalia heard expedited argument but court
ately granted rehearing en banc)
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Matter Categories: Constitutional (First Amendment (speech))
code: Original
badly splintered court held that Park Service regulations against
)ing in Lafayette Park or on the Mall were unconstitutional as
to the appellants’ demonstration. In ~rder to expedite the
a motions panel, having denied an in~unction pending apl, had been specially constituted as a merit~ panel and had heard
argument. A few days after the panel’s hearing on the merits,
~ull court granted rehearing en banc.

it

[15]
n
Un ed States v. Federal Maritime Commissio , 79-1299
En ~anc decision: 624 F.2d 793 (argued 12/10/81, decided 11/22/82)
Vot, en banc: Unanimous on most issues, 8-2 on question whether to
reinstate panel opinion on merits
d decision: 694 F.2d at 795-833 (published as appendix to en
~c) (12/19/80)
’ect Matter Categories: Review of Administrative Action
d Majority: MacKinnon/Robb
~el Dissent: Wald
’d votes in en banc decision:
~ajority: Wald
)issent: MacKinnon and Robb briefly and jointly diss+nted from
refusal to reinstate their decision on the merits.
ion code: M
Re panel remanded a Federal Maritime Commission order to the
~ncy. The full court granted rehearing in part and vacated the
~el opinion, then, observing that the court’s vacatur order ~as
;rbroad, reinstated the portion of the panel opinion dealing with
!~ta ading and justiciability. Because the Commission’s order had exed, the Court then dismissed the merits case as moot and vacated
Commission’s order.
[14]
ited States v. Payton, 81-1792
banc decision: 694 F.2d 281 (table) (memorandum) (argued
en banc, decided 11/9/82)
~ en banc: 10-2
tel decision: 672 F.2d 209 (withdrawn)(3/9/82)
iect Matter Categories: Criminal
~9, !1]
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Panel Majority: Edwards/McGowan (Sr.)/Davis (Ct. C1.)
Panel Dissent: No

Panel votes in en banc decision:
Majority: McGowan
Dissent: Edwards (in a footnote)
Action code: D
The panel held that a conviction for possession of heroin with
intent to distribute was not supported by sufficient evidence where
the defendant was arrested with twenty-one packets of heroin with a
total value of $1050, and expert testimony provided further evidence of distributive intent. "[W]e do not believe that a jury could,
without more, infer that the simple possession of a one-week supply of
heroin was for the purpose of distribution." Slip op. at 10 n.7. The
full court upheld the challenged conviction but remanded to the district court to vacate either the conviction for simple possession or
that for possession with intent to distribute, in light of circuit precedent precluding conviction for both offenses based upon the same
act.
[13]
Consumers Union of the United States v. FTC, 82-1737
En banc decision: 691 F.2d 575 (argued 10/12/82, decided 10/22/82)
Vote en banc: Unanimous
Panel decision: Original en banc
Subject Matter Categories: Constitutional (separation of powers)
Action code: Original
The district court certified the issue of the constitutionality of a
congressional veto provision to the court of appeals for expeditious
en banc consideration, as required by Pub. L. No. 96-252,
§ 21(f)(1), 94 Stat. 374, 395-96 (1980). A unanimous court, in a per
curiam opinion issued ten days after argument, found that the legislative veto provision (concurrent resolution form) of the FTC Improvements Act violated the separation of powers, following the
analysis of the panel in Consumers Energy Council v. FERC, 673
F.2d 425 (D.C. Cir. 1982).
[12]
Process Gas Consumers v. USDA, 79-1336
En banc decision: 694 F.2d 778 (argued 4/13/82, decided 10/1/82)
Vote en banc: Unanimous
Panel decision: 694 F.2d 728 (7/29/81)
Subject Matter Categories: Review of Administrative Action; Energy
Regulation
Panel Majority: MacKinnon/Robb (per curiam)
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Dissent: Wald (in relevant part)

votes in en banc decision: Unanimous, per Wald. MacKinnon and
.b voted to deny rehearing but joined the full court’s disposition.
code: D
granting rehearing en banc, the court valuated only part of the
opinion. In the en banc decision, it reingtated part of the vaportion of the panel opinion and adopted another part. It
only a small portion, 694 F.2d at 749-53, and made only
change.
vacated portion, the panel had held that the FERC has no
to engage in substantive review of the Department of Agricertification of allowable volumes of gas for essential agriuses. 69-j[ F.2d at 750. The full court held that the FERC
have authority to adjust the certification.
[11]
Ba~z v. United States Department of Justice, 79-1881
En~)anc decision: 684 F.2d 999 (argued 12/11/81, decided 7/30/82)
en banc: 7-3
decision: 7 Media L. Rep. (BNA) 1469 (original), 7 Media L.
Rep. (BNA) 1716 (panel rehearing) (7/10/81) (withdrawn from
662 F.2d 792)
Matter Categories: Costs and Attorneys’ Fees
Majority." (Per curiam) Edwards/Bazelon (Sr.) (concurring)
Dissent: Wilkey
votes in en banc decision:

Majority: Wilkey
Dissent: Edwards
[ct~on code: D
The panel refused to award the government the costs of its sucsful appeal, on the ground that the private appellant’s case was
frivolous. Upon rehearing, the panel changed its rationale to
~on the the court’s authority to deny costs under Federal Rule
Procedure 39(a). The court reheard the case en banc
the panel decision conflicted with circuit precedent. The
court awarded costs, finding that the presumption favoring cost
controlled absent any showing that supported a departure
general practice.

~1]
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[10]
International Association of Machinists and Aerospace Workers v.
Federal Election Commission, 8 l- 1664 & 8 l- 1044
En banc decision: 678 F.2d 1092 (argued 10/14/81, decided 4/6/82)
Vote en banc: 7 + 1 -- 0

Panel decision: Original en banc
Subject Matter Categories: Constitutional (First Amendment
(speech)) (due process/equal protection)
Action code: Original
The constitutional issues were considered by the full court in the
first instance pursuant to 2 U.S.C. § 437h(a) (1988). The court held
that the Federal Election Campaign Act does not violate the First
Amendment rights of employees and dissenting shareholders, nor
does the Act’s treatment of corporations and unions violate equal
protecuon The full court consohdated the statutory appea, No.
81-1044, with the ceruficauon of consutuuonal quesuons, and the
cases were argued together en banc. The full court then vacated the
consolidation and disposed of the statutory claims first, affirming
without opinion. 672 F.2d 894 (10/26/81) (table); see also 678 F.2d
at 1097 (noting that the court had affirmed the district court’s disposition of the statutory claim).

[9]
Taxation with Representation v. Regan, 79-1464
En banc decision: 676 F.2d 715 (argued 10/14/81, decided 3/26/82),
rev’d, 461 U.S. 540 (1983)
Vote en banc." 7-3
Panel decision: 81-1 U.S Tax Cas. (CCH) 329 (6/1/81)
Subject Matter Categories: Constitutional (First Amendment (speech))
(due process/equal protection)
Panel Majority: MacKinnon/Robb
Panel Dissent: Mikva
Panel votes in en banc decision:
Majority: Mikva
Dissent: MacKinnon/Robb
Action code: D
The district court rejected a challenge to a provision of the
code that allowed veterans’ groups but not other charitable
to lobby while maintaining their tax exemption. The panel
The full court, finding an equal protection violation, reversed
remanded. The Supreme Court reversed the en banc court.

1086

[VOL.

En Banc
THE GEORGE WASHINGTON LAW REVIEW

[8]
,oker v. Bureau of Alcohol, Tobacco & Firearms, 80-1278
decision: 670 F.2d 1051 (argued 5/28/81, decided 12/16/81)
en banc: 8 + 1 -- 1
~
decision: 635 F.2d 887 (withdrawn) (notlargued) (11/12/80)
Matter Categories: Government Information (FOIA)
Majority: Robinson/Wilkey/Ginsburg, R.B.
Dissent: No

votes in en banc decision:
Majority: Robinson/Ginsburg, R.B. (and filing separate conDissent: Wil/ey
code: D/O
The court examined FOIA Exemption 2, 5 U.S.C. § 552(b)(2)
988) (internal personnel rules and practices), and overruled predent to the extent that it "suggest[ed] that virtually all law enmanuals must be disclosed under FOIA." 670 F.2d at
~3. "The panel decision in this case followed the court’s en banc
¯ " in Jordan v. United States Department of Justice, 591 F.2d 753
Cir. 1978). The court, again sitting en banc, now turns away
the Jordan rationale but adheres to the result reached in that
e." 670 F.2d at 1090 (Ginsburg, R.B., J., concurring).

[7]
States v. Brown, 78-1646
banc decision: 663 F.2d 229 (argued 10/20/80, decided 8/10/81)
~te en banc: Unanimous
1"
decision: Unpublished (3/21/80)
Matter Categories: Criminal (constitutional); Constitutional
(criminal procedure)
Majority: Bazelon (Sr. )/Bryant (D.D.C.)
Dissent: Robb
votes in en banc decision:
Majority: Robb
code: D
The panel remanded to the district court for consideration of the
)ellant’s suppression claim, finding that counsel’s misjudgment in
~ to move to suppress provided "cause" under Federal Rule of

1087

Criminal Procedure 12(i). 663 F.2d at 230. The full court
the district court, holding that counsel’s misjudgment did no
render his assistance ineffective.

1981

[6]
In re Permanent Surface Mining Regulation Litigation, 80-1308
En banc decision: 653 F.2d 514 (argued 10/23/80, decided 4/1/81)
Vote en banc: 7-4
Panel decision: 14 Env’t Rep. Cas. (BNA) 1813 (7/10/80)
Subject Matter Categories: Review of Administrative Action; Environ,
mental Law
Panel Majority: Tarara/MacKinnon
Panel Dissent: Greene (D.D,C.)
Panel votes in en banc decision:
Dissent: Tamm/MacKinnon
Action code: D
The panel found that the Surface Mining Control and
tion Act, 30 U.S.C. §§ 1201-1328, did not authorize the Secretary
the Interior to require from surface mining applicants
beyond the minima set forth in the Act. The full court found
the list in the Act was not exclusive and that the Secretary had
power to require, further information.

[51
United States v. Ross, 79-1624
En banc decision: 655 F.2d 1159 (argued 10/23/80, decided 3/31/
81), rev’d, 456 U.S. 718 (1982)
Vote en banc: 7-4
Panel decision: Unpublished (4/17/80)
Subject Matter Categories: Criminal (constitutional); Constitutional
(criminal procedure)
Panel Majority: Taram/Greene (D.D.C.)
Panel Dissent: Bazelon (Sr.) (in relevant part)
Panel votes in en banc decision:
Dissent: Tamm

Action code: D
The panel held that the Fourth Amendment protects the
of a zippered leather pouch but not those of a closed but
paper bag. The full court held that the Fourth Amendment
the warrantless opening of a closed, opaque paper bag to the
extent that it forbids the warrantless opening of a small
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~ zippered .leather .pouch. 655 F.2d at 1161. T
:~ ~-prtme Court ~versed the en banc court.

[4]
National House Staff Association v. l]anning, 78.1209
decision: 642 F.2d 492 (argued 10/9/79,Idecided 7/11/80,
7/30/80)
banc: 5-4
decision: 100 L.R.R.M. (BNA) 3055 (4/2/79)
Categories: Review of Administrative Action; Labor relaJurisdiction and Justiciability (statutory preclusion of
review)
Wr~ght/Richey (D.D.C.)
Dissent: Robb
votes in en banc decision:
ority: Robb
~ent: Wright
code: D
organization sought an order directing the NLRB to acurisdiction over petitions for certification. The district court
ssed for lack of jurisdiction, because NLRB orders in represenproceedings are generally unreviewable. The panel, reversed
upon Leedom v. Kyne, 358 U.S. 184 (1958) (allowing reef orders made in clear conflict with statutory authority). The
affirmed the district court, finding that the NLRB had not
any clear and specific statutory directive; thus, the case was
the Leedom exception.

IS]
v. Marshall, 77-1351
decision: 641 F.2d 880 (argued 10/9/79, decided 9/2/80)
banc: 6-2
ldecision: 594 F.2d 244 (10/30/78)
Matter Categories: Costs and Attorneys’ Fees
Majority: Tamm/Wilkey/Davies (D.N.D.)
Dissent: No
votes in en banc decision:
;sent: Tamm/Wilkey
code." D
1089

The panel reversed and remanded a district court award of attor,
neys’ fees, calling for a different lodestar for cases in which the government loses. The full court affirmed the district court award on
other grounds, setting market value as the lodestar in all cases.
[2]
Church of Scientology of California v. Foley, 77-2134
En banc decision: 640 F.2d 1335 (argued 10/20/80, decided 1/8/81)
Vote en banc: 8-3
Panel decision: Unpublished opinion (2/20/80)
Subject Matter Categories: Jurisdiction and Justiciability
Panel Majority: Bazelon ( Sr. )/Parker (D.D.C.)
Panel Dissent: Wilkey
Panel votes in en banc decision:
Majority: Wilkey
Action code: D
The full court, without opinion, affirmed the district court’s
missal because of the expiration of the limitations period.
panel had reversed and remanded for reconsideration of ~
limitations periods that might apply to claims stated by the
plaint. The full court apparently granted rehearing in order to
serve the uniformity of its decisions, see 640 F.2d at
(MacKinnon, J., concurring); a previous case had applied the
Code limitation that most closely reflected the underlying
of the action (in this case, to recover damages for defamati.o.n)
related counts that did not have their own limitations
Here, the district court applied the defamation statute
despite artful pleading that conceivably raised claims under
of constitutional tort, implied statutory duty of due care, and
mon law negligence. Judge Robinson, joined by Judges Edwards
and Ruth Bader Ginsburg, dissented primarily on the ground
the case did not merit en banc consideration. 640 F.2d 1336-45.

SECv. Dresser Industries, 78-1702
En banc decision: 628 F.2d 1368 (argued 4/15/80, decided
Vote en banc: Unanimous
Panel decision: Fed. Sec. L. Rep. (CCH) 7,172 (2/1/80)
Subject Matter Categories: Review of Administrative Action;
tional (criminal procedure)
Panel Majority: Bazelon (Sr.)/Bryant (D.D.C.)
Panel Dissent: Robb (in pertinent part)
Panel votes in en banc decision:
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ority: Robb
code." D
Ac orporation appealed from the district court’s refusal either to
ast ~a Securities and Exchange Commission subpoena or to issue
pro tective order barring the SEC from shari,r~g the fruits of civil
~co Cery with Justice Department attorneys wr~o were conducting
[jury proceedings touching upon the same subject matter.
~anel affirmed the enforcement of the subpoena but granted a
ctive order. The full court simply affirmed the district court,
tg no protective order warranted.
~di~°te
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