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I. INTRODUCTION
With the growth of organized criminal activity the conspiracy indict°
ment has become an increasingly important weapon in the prosecutor’s
armory.1 In some cases this weapon serves to nullify the opportunities
for escaping punishment that the defendant might otherwise obtain from
the anonymity of his position within a group or from the difficulty of
tracing his precise contribution to any given substantive offense. In other
cases it facilitates the intervention of the law at a stage when antisocia!
consequences can still be prevented. However, the flexibility and form°
lessness--both procedural and substantive--which account for the
effectiveness of conspiracy as a tool of enforcement also create a serious
danger of unfairness to the defendant, and have consequently evoked
widespread criticism from judicial and law-review commentators.~ By
means of evidence inadmissible under usual rules s the prosecutor can
implicate the defendant not only in the conspiracy itself but also in the
substantive crimes of his alleged coconspirators.4 In a large conspiracy
trial the effect produced upon the jury by the introduction of evidence
against some defendants may result in conviction for all of them, so that
the fate of each may depend not on the merits of his own case but rather
on his success in dissociating himself from his codefendants in the minds
of the jury.~
These and other procedural problems, however, are perhaps less basic
than the conceptual difficulties involved in any attempt to explain the
underlying theory of conspiracy and to relate this theory to generally
applicable principles of criminal law. Conspiracy is usually defined as an
agreement between two or more persons to achieve an unlawful object or
to achieve a lawful object by unlawful means.6 The gist of the crime is
the agreement itself rather than the action pursuant to it. The numerous
problems lurking beneath the surface of this definition will be explored
in subsequent sections of this Note. At this point it is enough to suggest
a rationale for what might appear to be a somewhat inharmonious element in a system of criminal law which purports to punish intent only
when objectively manifested by action resulting, or likely to result, in
socially harmful consequences.
The history of conspiracy, as Mr. Justice Jackson has pointed out,
exemplifies the "tendency of a principle to expand itself to the limit of
its logic." 7 Originating in a statute of I3o5 s which prohibited con1 See Arens, Conspiracy Revisited, 3 Bun, A~o L. Rzv. 24a (~954); Note, The
Conspiracy Dilemma: Prosecution o! Group Crime or Protection o! Individual
De/endants, 6z H,~sv. L. Rzv. 276 (~948).
2 See, e.g., Other Recommendations o/ Senior Circuit Judges, x925
A~. R~.P. 5-6; Moscowitz, Some Aspects o! the Trial o! a Criminal Ca~e in the
Federal Court, 3 F.R.D. 38o, 392 (z944); O’Brian, Loyalty Tests and Guilt by
Association, 6~ H~gv. L. R~v. 592, 599-6o2 (~948).
s See pp. 983-9o in/ra.
~ See Pinkerton v. United States, 328 U.S. 64o (x946) ; pp. 993-xooo in/ra.
~
See O’Brian,
supra note ~, v.
at Hunt,
599-6oo.
o See,
e.g., Commonwealth
45 Mass. (4 Met.) zzx, z23 (~842) (Shaw,
C.J.).
~ Krulewitch v. United States, 336 U.S. 440, 445 (~949) (concurring opinion)
(quoting
Caa~aozo,
THE NATURZ OF THE Junxcx.’.~. Paoczss 5x (x9"I))"
s Ordinance
of Conspirators,
x3o5, 33 Edw. x.
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federacies for the false and malicious procurement of indictments, conspiracy became a common-law crime only at the beginning of the seventeenth century.9 Whereas prior to that time the writ of conspiracy would
not lie unless the victim had actually been indicted and acquitted, the
Star Chamber decided in the landmark Poulterers Case lO of ~6x x that
the agreement itself was punishable even if its purpose remained unexecuted. Once the focal point of the offense had shifted from the object
of the agreement to the agreement itself, it was a short step to the
proposition that an agreement to commit any crime was a criminal conspiracy.11 The eagerness of the courts, particularly the Star Chamber,
to extend the scope of conspiracy was an aspect of the exceptionally
vigorous growth of the criminal law generally during the seventeenth
century 12 and a reflection of the contemporary tendency to identify
law with morality.13 The same factors probably account also for the
widespread and permanent acceptance accorded a statement of Hawkins,14 doubtfully supported by previous case law, that the acts contemplated by a conspiracy need not themselves be criminal but need
only be "wrongful" in order to make the conspiracy punishable.
Possibly the concept of conspiracy in such a highly generalized form
could have been developed only within a system of judge-made law. In
any event, a comparably broad doctrine of conspiracy has not emerged
in civil-law countries.15 European penal codes frequently make concerted action a basis for aggravating the penalties for completed substantive crimes,is but when no substantive offense has been completed,
only certain types of conspiracies are proscribed -- notably those directed
against the security of the state,1~ those involving many participants
organized for the purpose of committing numerous crimes,~s and those
contemplating particularly serious offenses,is By applying the conspiracy
doctrine only in situations involving a very great danger to society,
continental legislators seem to have wisely limited the crime to the scope
required by its underlying rationale.
The heart of this rationale lies in the fact -- or at least the assumption
m that collective action toward an antisocial end involves a greater risk
9WRIGHT, THE LAW OF CRIMINAL CONSPIRACIES 5-6 (I887); Sayre, Crlmlna!

Consflra~N, 35 Hagv. L. REv. 393, 394-99 (~9~).

~°9 Co. 55b, 77 Eng. Rep. 8~3 (Star Chamber ~6~).
~ See Pollack, Common Law Conspiracy, 35 GEo. L.J. 3~8, 34~-43 (I947);
Sayre, Criminal ConsflracN, 35 Hszv. L. REv. 393, 4oo (~9~).
~ See Pollack, supra note ~, at 343-44.
~s See Sayre, supra note ~, at 4oo.
~ H~wxn~s, P~ss o~ THE CZOW~ 446 (Sth ed. ~8~4).
~ Wagner, Conspirac~ in Civil Law Countries, 4~ J. C~t~. L., C. & P.S. x7x
(x95x). See also remarks of Mr. Justice Jackson, 70 R~p. N.Y. S~A~ B~R Ass’~
x47, x54 (x947) (on the application of the conspiracy doctrine in the Ni~rnberg
trials).
:eE.g., Co~r~ P~’~AI. arts. xo9, 276 (France 5oth ed. Da]loz x953) Co~x~

;
Pr~E art. ~x2, § x (Italy), in QvA~rt~o Co~xcx (Franco & Feruci
eds. x953).
x~ See, e.g., Co~z Pt~J~ art. 89 (France 5oth ed. Dalloz x953) ; Con~cz P~
art. 304 (Italy), in Qv^~r~o CODXC~ (Franco k Feruci eds. x953).
:~ See, e.g., Co~ P~NAI~ art. 265 (France 5oth ed. Dalloz x953) ; Covx~ PESA~Z
art. 4x6 (Italy), in QvA~rso Comcx (Franco & Feruci eds. x953).
:9 See, e.g., D~V~s~E S~sAr~zSr~ZE §§ 49a, 49b (3d ed. Brandl & Heibl x949).
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to society than individual action toward the same end.s° Primarily, the
state is concerned with punishing conduct that has actually resulted in
antisocial consequences. It is reluctant to intervene as long as the actor
can still withdraw and as long as his conduct is still consistent with the
absence of any criminal intent. However, as action toward a criminal
end nears execution, a point is reached at which the increasing risk to
society is thought to outweigh the diminishing likelihood of a change of
heart or of a misreading of intent, and at this point mere "preparation"
becomes punishable as "attempt." 21 When the defendant has chosen to
act in concert with others, rather than to act alone, the point of justifiable
intervention is reached at an earlier stage. In this situation the reasons
for which the law is reluctant to intervene are considerably weaker. The
agreement itself, in theory at least, provides a substantially unambiguous
manifestation of intent; it also reduces the probability that the defendant can stop the wheels he has set in motion, since to restore the
status quo would now require the acquiescence and co-operation of other
wills than his own. More important, the collaboration magnifies the
risk to society both by increasing the likelihood that a given quantum of
harm will be successfully produced and by increasing the amount of
harm that can be inflicted. A conspirator who has committed himself to
support his associates may be less likely to violate this commitment than
he would be to revise a purely private decision. Moreover, the encouragement and moral support of the group strengthens the perseverance of
each member.22 Furthermore, the existence of numbers both facilitates
a division of labor which promotes the efficiency with which a given
object can be pursued, and makes possible the attainment of objects
more elaborate and ambitious than would otherwise be attainable.2s
The notion of increased social risk also provides a possible rationale for
the punishment of agreements to engage in certain types of conduct that
would not otherwise be criminal,24 since the absence of any specific
prohibition against such conduct may be due to the fact that the likelihood that a single person will engage in it is small, or that its harmful
impact when engaged in by a single person is slight. A further rationale
may be that reliance on social pressure alone to deter certain forms of
antisocial conduct becomes unwarranted when this pressure is countered
by that of the conspiratorial group itself.
The antisocial potentialities of a conspiracy, unlike those of an attempt,
are not confined to the objects specifically contemplated at any given
time. The existence of a grouping for criminal purposes provides a
continuing focal point for further crimes either related or unrelated to
ao See, e.g., PERXlNS, CI~IZ~*L L*w 53~ (19~7).
~ z In ~LL, Pa~PLES OF CelMmAL LAW ~ I ~I ~ ( 1947 ), "preparation" ~ s~d to
be ~st~gu~hed from "attempt" by the farter’s greater degree of social "harm." In
SALMOND, ~PRUDEN~ 4o4 (~th ed. x9~4), the ~tinction ~ said to rest on an
evidentiary bas~, an attempt being an act which "bears criminal ~tent upon its
face." The analys~ in text see~ to incorporate both views in a broader formulation.
a~ See Note, C~minal Cons~r~: Bea~ng o/ O~ert Act~ upon the Nature o/
the C6me, 37 H~v. L. R~v. ~z, :~3 (~9~4)¯
~ ~ee Note, 6~ ~v. L. ~v. ~76~ ~83~4 (z948).
~ See p. 94z inlra.

This content d~wnload~d from 169.234.240.2 on Fri, 12 Apr 2013 13:11:38 PM
All use subject to JSTOR Terms and Condilioas

X959]

DEVELOPMENTS ~ CONSPIRACY

92 5

those immediately envisaged.25 Moreover, the uneasiness produced by
the consciousness that such groupings exist is in itself an important
antisocial effect. Consequently, the state has an interest in stamping
out conspiracy above and beyond its interest in preventing the commission of any specific substantive offense. This additional interest may
explain, for example, why some courts have imposed cumulative sentences
for a conspiracy and for the crime which was its object.~° Because the
distinction between those reasons for punishing conspiracy which relate
to the objects specifically contemplated and those which relate also to
the further dangers inherent in the grouping will recur below in many
contexts, it will be convenient to refer to them respectively as the "specific object" and the "general danger" rationales.
A further distinction between the law of conspiracy and that of attempt emerges when each is regarded not as a means of enabling official
intervention to prevent the fruition of the crime in a particular case, but
rather as a means of deterring potential criminal conduct. In its deterrent function the law operates on the mechanism of choice, seeking to
make the disadvantages of criminal activity appear to outweigh its advantages. Since one who has decided to commit a crime does not confront
the further choice whether to attempt that crime, the deterrent function
of the proscription against attempt is not additional to that of the
proscription against the completed offense. By contrast, conspiracy is
simply a route by which a given criminal object can be approached.
Because the antisocial potentialities of this route are peculiarly great,
it is arguable that even those who have not been deterred by the penalty
for the completed offense should nevertheless be discouraged from embarking upon their criminal venture in concert with others. The role
of conspiracy as a subordinate deterrent may provide further support
for the imposition of cumulative sentences for conspiracy and the completed substantive offense.~7
II. EI,EM1~NTS OF THE CRIM£
A. The Criminal Act
I. The Act o! Agreement. m Although every other common-law crime
includes both a criminal act and a criminal intent,~s it has been contended
that the law of conspiracy punishes intent alone.~9 Such a view seems
unjustified.

So long as [an unlawful] . . . design rests in intention only, it is not
indictable. When two agree to carry it into effect, the very plot is an act
in itsdf .... The agreement is an advancement of the intention which
as See United States v. Rabinowich, 238 U.S. ’78, 88 (I915) (dictum).
as See pp. 968-7x in]ra.
a~ Such support may be only slight. See note 36x in]ra.
as "lilt is a principle of natural justice, and of our law, that actus non facit
reum nisi mens sit rea. The intent and the Act must both concur to constitute the
crime .... " Lord Kenyon, C.J., in Fov.qer v. Padget, 7 T.R. 5o9, 5x4, xox Eng.
Rep. z~o3, zxo6 (K.B. x798).
as See, for example, the statement of the Committee on Behalf of the Legislature
of New York, printed in an editorial note to Lambert v. People, 9 Cow. 578, 624-a5
n.b (N.Y. zSaT).
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each has conceived in his mind; the mind proceeds from a secret intention
to the overt act of mutual consultation and agreement,s°
In its early development the crime might have been explained by

considering its criminal act to be the physical act of communicating, by

words or otherwise, mutual adherence to a common enterprise; for originally the statute of limitations began to run on a conspiracy as soon as
this communication was made.al Today, however, it is established that

conspiracy is a continuing crime, extending beyond the initial communication of agreement,a2 It seems, therefore, that the criminal act of the
modern crime is not the communication of agreement, but the act of

agreement itself, that is, the continuous and conscious union of wills

upon a common undertaking,as While this act is not physical, it still

goes beyond the completely internal and subjective act of intending. It
requires on the part of each conspirator communion with a mind and
will outside himself, and it must be initiated by a communication of
common intention and assent through physical means. If some principle
of law demands that the line of criminal responsibility never be drawn
short of a physical act, the act of agreeing should go unnoticed. But
the line the common law has chosen does not seem irrational. "Indeed,

it seems a reduction to absurdity, that procuring a single stand of arms

should be a sufficient overt act to make the disloyal design indictable,
and that conspiring with a thousand men to enlist should not."

Since the act of agreeing is a group act, unless at least two people

commit it, no one does. When one of two persons merely pretends to
agree, the other party, whatever he may believe, is in fact not conspiring
with anyone. Although he may possess the requisite criminal intent,
there has been no criminal act.a5 Similarly, when the object of the alleged
ao State v. Carbone, Io N.J. 329, 336--37, 91 A.zd 57I, 574
31 See p. 96o in/ra.
aa E.g., Hyde v. United States, z25 U.S. 347, 369
Having joined in an unlawful scheme, having constituted agents for its performance, scheme and agency to be continuous until full fruition be secured, until
he does some act to disavow or defeat the purpose [the defendant] . . . is in no
situation to claim the delay of the law. As the offense has not been terminated
or accomplished he is still offending .... [He is] offending as certainly . . .
as at the first moment of his confederation, and consciously through every
moment of its existence.
See3s
also
United
v. Kissel,
U.S. 6ox cases
(x9Io).is upon whether an agreement
The
focusStates
of most
modern:~8
conspiracy
existed, not upon whether a communication of agreement was made. See, e.g.,
United States v. Goldberg, 25 Fed. Cas. I342 (No. 15223) (C.C.E.D. Wis. x876) ;
People v. Fedele, 366 Ill. 6~8, ~o N.E.2d 346 (z937). In Sherman Act cases it
seems that a conspiracy conviction will lie even when no act has occurred resembling
a direct expression of agreement. "Where the circumstances are such as to warrant a jury in finding that the conspirators had a unity of purpose or a common
design and understanding, or a meeting of minds in an unlawful arrangement, the
concinsion that a conspiracy is established is justified." American Tobacco Co. v.
United States, 328 U.S. 78x, 8xo (x946). See pp. xoo5-o8 in/ra.
¯ a4 Mulcahy v. The Queen, 3 E. & I. App. 3o6, 3z7 (H.L. z868) (Ir.).
~ E.g., DeLaney v. State, I64 Tenn. 432, 5x S.W.2d 485 (z932); Woodworth
v. State, 2o Tex. Ct. App. R. 375 (~886). But see WI’LLIKM$, CRIMINAL LAW: THE
GzzczaAz. P.~ar 52o-2~ (~953); Fridman, Mens Rea in Conspiracy, x9 MonzaN L.
Rxv. 276 (I956). The contrary view seems to have no support in case law, and appears to be based upon a view of conspiracy as an "inchoate crime," analogous to
attempt. See WTT.~X^~S, Op. oil supra, at 556. The fact that one person’s agreement
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conspiracy is viewed as the omission of an act, the crime is not proved
unless the presence of an agreement to fail to perform the act is shown,
rather than merely the absence of an agreement to perform the act. For
example, the absence of an agreement to pay the statutory tax on the
business of selling liquor is not an agreement to fail to pay that tax, and
so a conspiracy to commit that offense is not established,an Furthermore,
there is no agreement when one of two parties, though sympathizing
with the accomplishment of an objective, does not intend to make a
contribution toward it. Thus, the mere expression of willingness to
acquiesce in or refuse to obstruct another’s unlawful enterprise does not
make a person party to an agreement,a7 But the refusal to obstruct is
considered a positive contribution when there exists a legal duty to
obstruct, as would be so with a policeman.3s
a. The Party Dimension. ~ An agreement has two dimensions: the
parties among whom it is made, and the objects at which it is directed.
It is apparent in examining the "party dimension" that persons cannot
agree if they are not aware of one another’s existence,a9 It is further
apparent that they can agree without being aware of one another’s
identity,~° as is the case if they are masked. Furthermore, there need
not be direct contact among all the parties. For example, if A agrees
with X to commit a burglary in co-operation with X and B, and B agrees
with X to commit it in co-operation with X and A, all three parties constitute one grouping, which may be prosecuted as a single conspiracy.
The necessary communication of agreement is achieved through the use
of principles analogous to those of. agency. In agreeing with B, X is not
only acting in his own behalf, but is also communicating the agreement
of A. A step still further away from direct confrontation is taken if the
last example is changed so that neither A nor B knows the identiW of the
is feigned should not prevent a conspiracy conviction when there are at least two
others involved whose mutual adherence to the common plan is genuine. Jung
Quey v. United States, 2a2 Fed. 766 (gth Cir. x9~5) ; see Commonwealth v. Wasson, 42 Pa. Super. 38 (xgxo). But see State v. Dougherty, 88 N.J.L. 2o9, 96 At1.
56 (Ct. Err. & App. xgxs) (same result might have been reached on ground of
entrapment, as suggested by dissent). Moreover, one party alone could conceivably be convicted of attempted conspiracy.
3aE.g., Jones v. United States, 25~ F.2d 288, 292 (xoth Cir.), cert. denied, 356
U.S. 9~9 (x958) ; see United States v. Mack, xz2 F.2d 29o, 292-93 (2d Cir. x94o)
(dictum) (necessary agreement "implied"). Con~ra, Ingrain v. United States, 259
F.2d
Cir.v.~958).
a~886
E.g.,(sth
Tingle
United States, 38 F.2d 573 (Sth Cir. x93o) ; State v. King, ~o4
Iowa 727, 74 N.W. 69x (x898).
as See, e.g., Jezewski v. United States, x3 F.2d 599 (6th Cir.), cert. denied, 273
U.S. 735 (x926). Of course, even when acquiescence or refusal to obstruct will
suffice for conspiracy, it is still necessary to show an agreement to it. See Weniger
v. United States, 47 F.2d 692 (9th Cir. x93x)a~E.g., United States v. Falcone, 3xx U.S. 205 (~94o). An example of what
happens when this rule is overlooked is the case of Coates v. United States, 59 F.2d
x73 (9th Cir. z932), in which the defendant conspired with two other men, supplying the money for an illicit stir which they were to operate. Unknown to him, they
conspired with a fourth person, who ran a second stiil for. them--also financed
with the defendant’s money. The court held that there was one entire conspiracy
shown, the defendant and the fourth party being coconspirators.
4o Bhmenthal v. United States, 332 U.S. 539, 557-58 (x947) ; Jezewski v. United
States, x3 F.2d 599, 6o2 (6th Cir.), cert. denied, 273 U.S. 735 (x926); Regina v.
Parnell, x4 Cox Crim. Cas. 5o8 (Q.B. Ir. x88~).
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other, but is aware only of the other’s existence. Since knowledge of
identity is not necessary, there has still been an agreement through the
agency of X. Finally, if A agrees with X to commit a burglary in cooperation with X and an indefinite number of other persons, realizing
that he is unaware not only of the identity but also of the number of
those with whom he is to cooperate, he "takes his chances." 41 He has
agreed with as many others as X in fact represents and has given X
authority to communicate his agreement to as many others as subsequently give their assent. Thus, a conspirator need not know the identity
of his cohorts, but must be aware of, or consciously indifferent to, their
number. A necessary, and perhaps undesirable, consequence of this rule
is that a central figure will be guilty of one conspiracy or of many, depending entirely upon whether he informed each individual with whom
he plotted of the others’ existence.
Courts generally consider that a person who joins an existing criminal
group becomes a party to the same conspiracy.42 But if a conspiracy
consists of the continuing act of agreement, it is difficult to see how this
can be so, since the act of agreement in which an individual participates
cannot logically begin before he enters or continue after he leaves. In
reaching their conclusion, therefore, the courts seem to be using the word
conspiracy to refer not to a crime, which by definition must be an act,
but rather to a group- the body of men who are guilty of the crime
of conspiring with one another. The effects which follow from the use
of the word in this sense are not always harmful. The finding that the
defendant is a member of the "same" conspiracy is usually made to
permit the application of the coconspirator exception to the hearsay
rule,43 or to satisfy the requirement of some jurisdictions that an overt
act in furtherance of the particular conspiracy be shown.44 It may not
be unreasonable to allow the declarations made by members of a group
before the defendant joined to be admitted in evidence against him, and,
depending upon its purpose and importance,4~ it may be proper to allow
the overt-act requirement to be satisfied by an act committed by members of the group before the defendant’s entry. Above all, it is desirable
not to punish the parties to the original agreement over again every time
a new party enters or an old one withdraws, even though technically,
since the party dimension is changed, a new group act of agreement is
41 United States v. Andolschek, i42 F.zd 503, 507 (2d Cir. i944) (L. Hand., J.).
Such a situation is most likely to arise in the case of a "circle" or "wheel" conspiracy,
that is, one in which a number of otherwise unconnected individuals (the "spokes")
engage in a similar relationship with the same person or group (the "hub"), all of
them united by a common purpose (the "rim"). See Kotteakos v. United States,
328 U.S. 750 (x946) ; Rex v. Meyrick, 2x Cr. App. R. 94, 45 T.L.R. 42i (I929).

Another frequent conspiratorial pattern has been described as a "chain." This is
composed of a series of individuals who carry on successive criminal activities with
regard to the same subject, usually buying and selling the same illegal merchandise.
See United States v. Bruno, xo5 F.2d 92x (2d Cir.), rev’d, 308 U.S. 287 (z939). See
generally Note, Federal Treatment o/ Multiple Conspiracies, 57 CoLu~. L. Rzv.
87 (x957): _
4aMenaelson v. United States, 58 F.2d 532 (D.C. Cir. x93~) ; Regina v. Marphy,
8 Car. & P. 297, x73 Eng. Rep. 502 (Q.B. x837).
4a See pp. 984-89 inyra.

~4 See authorities cited notes x66 & x67 in/ra.
4a See pp. 945-49 in/ra.
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committed. The original parties, by their new individual acts of agreeing,
do not inflict sufficient additional harm upon society to deserve to be
punished a second time. All these desirable results are easily achieved,
without explaining their basis, simply by using the word conspiracy, to
refer to the group of conspirators.46 When, however, additional criminal
liability will be imposed by holding a defendant to be a member of the
"same" conspiracy, it seems that the courts should be careful to use
the word to refer to the crime of conspiracy rather than the group. If,
for example, a person is liable for all the substantive offenses committed by his coconspirators in furtherance of the conspiracy,4z a person
joining a group should not be held for offenses committed prior to his
entry,4s for he was not a party to the crime of conspiracy which was
being committed before that time. At least genuine participation in the
same act of conspiracy should be required for the imposition of such
extraordinary vicarious liability, and this strict requirement should not
be obscured by verbal ambiguities. Likewise, if a person joins a conspiracy to indeterminate objects, and if conspiracy to one of the objects
conspired to before his entrance carries an additional penalty,~9 the
entering party should not be held as a member of a conspiracy to that
object, for there is, strictly speaking, a new conspiracy formed upon
his entrance.
3.. The Object Dimension. m The second dimension of an agreement
pertains to the object at which it is directed. If A agrees with B and C to
commit a rape, and B and C agree between themselves to commit a
burglary, the only conspiracy to which A is a party is a conspiracy to
rape. Although the party dimension of the agreement in which he
participates includes B and C, its object dimension is limited to rape
alone. It is possible for the object dimension of a conspiracy to include
the commission of several substantive offenses.5° For example, two men
4~ This device will not, however, explain why a person who withdraws is not
held to the subsequent acts of the group. If it remains the "same" conspiracy, he
should be. A broad exception is therefore made to the artificial order which the
ambiguous use of the word conspiracy has created. See pp. 957-6o in]ra.
4~ See pp. 993-xooo infra.
4~ It is difficult to believe that any court would allow such a result, but the
language of many courts indicates that they would. See, for example, the instruction
approved in Levey v. United States, 92 F.2d 688, 69x (gth Cir.), cert. denied, 3o3
U.S. 639 (x937):
Any party coming into a conspiracy or scheme to defraud at any stage of tl.e
proceedings with knowledge that an illegal scheme or conspiracy is in operation,
becomes under the law, a party to and responsible for all acts done by any of
the other parties either before or afterwards in furtherance of the common
design. One who joins such a scheme or conspiracy adopts for himself and
makes him responsible for all that preceded as well as what is done during his
personal participation.
The Supreme Court of California has recently disavowed a long line of it~ own
dicta to the same effect. People v. Weiss, 32? P.2d $2?, $44-45 (Cal. x958).
4~ See, e.g., McDonald v. United States, 89 F.2d x28 (Sth Cir.), cerL denied, 3ox
U.S. 697 (x937).
so "The charge of conspiracy to commit two offenses is a charge of only one
offense, namely, conspiracy." McDonnell v. United States, z9 F.~d 8oz, 803 (xst
Cir.), cert. denied, 275 U.S. 55z (x927). See also Braverman v. United States, 3x7
U.S. 49 (x942); Nye & Nissen v. United States, 336 U.S. 6~3 (x949). A failure
to apply this rule led to the anomalous result in Piquett v. United States, 8x F.2d
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may agree to co-operate in a rape and a burglary. It is furthermore
possible for the object dimension, like the party dimension, to be of
indeterminate scope. "Murder Incorporated" would be a group contemplating the commission of other than a definite number of crimes.
Each member of it therefore "takes his chances," 51 and is party to a
conspiracy whose object dimension includes the offenses in fact undertaken.~2
Whether several offenses are the multiple objects of a single agreement
or the separate objects of distinct agreements is of considerable importance for purposes of multiple punishment and double jeopardy, since
generally there can be only one conspiracy conviction when there has
been only one agreement.5s Assuming, however, that the prosecution
is able to show separate agreements to each of the objects, it does not
seem that liability for several conspiracies must necessarily follow. When
two men who have agreed to commit a rape later agree to commit a’
burglary, there is a new object dimension and hence strictly speaking
a new agreement. If the first crime has been completed, and the parties
are no longer united by their adherence to a common undertaking when
the second is agreed to, the old grouping dangerous to society has been
dissolved, and the new agreement creates a new one. Separate punishment seems consistent with the function of the crime of conspiracy,
which is to prevent the formation of a grouping dangerous to society.
One such formation should not be immune because of the previous
punishable formation of a similar grouping. But when the second object
is agreed to before the attainment of the first, it seems that this new
agreement should be disregarded, since no new grouping is created by
it. The separate and specific danger that a contemplated offense will
be committed seems itself insufficient to move courts to punish,54 and
no new general danger is here created by the grouping’s new agreement
to an additional object. Moreover, since the law does not punish separately for the multiple objects of a single agreement, punishment for
both agreements in this case tends to place a premium upon foresight in
crime.
One of the most perplexing problems in the law of conspiracy is that
of determining whether the enterprise of one individual has been adopted
by another so that it can be said to be the object of an agreement between them. Clearly it cannot be the object unless it is known to both
parties; 55 but something more than mere knowledge is necessary, and
the difficulty is to define precisely what this is. It is evident that if
75 (7th Cir.), cerL denied, a98 U.S 664 (x936), in which the defendant was convicted of, and given consecutive sentences for, two "separate conspiracies" resulting
from what was apparently a single agreement to harbor two criminals.
sl United States v. Andolschek, x42 F.2d 503, 5o7 (2d Cir.. x944) (L. Hand, J.).
sa See Blumenthal v. United States, 332 U.S. 539 (x947); Rudner v. United
States,
28~pp.
Fed.
5~6 inJra.
(6th Cir.), cert. denied, 26o U.S. 734 (I922).
s3 See
964-67
~l Compare the requirement of criminal intent, see pp. 935-4o in]ra, and the rule
of Braverman v. United States, 3x7 U.S. 49 (~942), see p. 964 in]ra. But specific
conspiracy statutes may bring to bear different considerations.
~5 Yates v. United States, 354 U.S. 298, 329-3~ (z957) ; United States v. Andol~chek, ~42 F.2d 5o3, 5o7 (2d Cir. x944).
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A, B, and C combine to commit a burglary and to divide its spoils, each
of them is a party to a conspiracy to commit burglary. It is equally
evident that if A combineswith B to commit a rape, and B combines
with C to commit a burglary, A has not agreed to the burglary, nor C
to the rape, even if each of them is aware of the existence and the object
of the other conspiracy. But if B agrees to sell whisky to A, knowing
that A will transport it illegally across state lines, has B agreed to such
transportation? Or if A and B, with knowledge of one another’s actions,
purchase and resell bootleg whisky made by C, have they agreed to
help one another’s enterprise, so that there is a single conspiracy to
produce and distribute bootleg whisky? Despite the frequency with
which such problems arise, there has been only one serious attempt to
establish a rule to determine what, in addition to knowledge of the object, is necessary to constitute agreement to accomplish it. This was the
"stake in the venture" test, proposed by the Court of Appeals for the
Second Circuit:
In prosecutions for conspiracy . . . [the defendant’s] attitude towards
the forbidden undertaking must be more positive. It is not enough that
he does not forego a normally lawful activity, of the fruits of which he
knows that others will make an unlawful use; he must in some sense
promote their venture himself, make it his own, have a stake in its outcome.56
But under such a test, the man who has received 5oo dollars to perform
the normally lawful activity of driving a car, knowing that it is in fact
the getaway car in a robbery, would not seem to be a conspirator to the
robbery. This seems contrary to the intent of the law. Hence the stakein-the-venture test has not won general acceptance,~7 and though it is
still given lip service in the Second Circuit, its spirit seems to be disregarded even there.5s
The stake-in-the-venture test does, however, indicate the direction in
which a solution must be sought. It is based upon the sound realization
that each party to a conspiracy must intend the object, and that intent
is the "something more" which must be joined with knowledge in order
that there be an agreement to that object.5~ However, it appears to apply
~a United States v. Falcone, io9 F.2d 579, 58I (2d Cir.), a~’d on other grounds,
3I~ U.$. 2o5 (x94o). See aiso United States v. Lekacos, I5x F.2d ~7o, x72 (2d Cir.
x945), rev’d on other grounds sub nora. Kotteakos v. United States, 328 U.S. 75o
(x946) ; United States v. Di Re, z59 F.2d 818, 8z9 (2d Cir. ~947), a~’d, 332 U.S.
58z (~948).
~
Unitedv.States,
~95 F.2d
79-8o
¯ sSee
SeeJohns
Unitedv.States
Tramagimo,
~9777,
F.~d
928,(sth
93oCir.
(2d ~95~).
Cir.), cert. denied,
344 U.S. 864
The suppliers
We have limited that case [Falcone] to its strict facts ....
here did more than just sell. They aided and abetted the conspiracy by themselves making illegai sales .... As these sates were illegai and clandestine,
each supplier, through them, became himself a part of the conspiracy for their
intended resale; this added element of personal law-breaking and clandestine
selling furnished the required ’stake in the success of the venture’ that the
Falcone case demanded.
See also Unit.ed States v. Pecoraro, z~5 F.~d 245 (zd Cir.), cert. denied, 312 U.S.
685 (x94o).
¯ o The Supreme Court gave the same indication in Direct Sales Co. v. United
States, 3x9 U.S. 7o3 (I943). It said that when the commodity sold is dope, and there
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to conspiracy a narrower view of what is meant by intending than is
applied in other areas of the criminal law. The man who pelforms an
act dangerous to human life, heedless of its consequences, may have no
real desire for or "stake in" effecting the death of any individual; yet
he is held to have the intent to kill requisite for a murder conviction.°°
In such cases the intent which the criminal law requires is no more than
an unwillingness to restrain one’s actions within reasonable limits in
order to prevent a result likely or certain to ensue.61 In conspiracy also,
it seems that a person may be held to intend that which is the anticipated
consequence of a particular action to which he agrees, when that action
is unreasonable in view of that consequence; and thus his agreement
to perform the unreasonable action is equivalent to an agreement to
help accomplish its consequence. There remains the problem of determining what constitutes an "unreasonable action," and although this
is a matter which must of necessity be decided by the jury according to
the facts of each case, some factors relevant to its solution are evident.
First, the unreasonableness of the action will vary inversely as its social
necessity. Thus, if the action agreed to is itself a c~ime, even those
courts which purport to follow the stake-in-the-venture test are more
likely to find an agreement to the consequences of that action?2 If, on
the other hand, the act is as socially necessary as that of returning
property to its owner, it becomes extremely difficult to find the necessary intent.°~ Legitimate sales transactions lie between these two extremes, and so present the most difficult weighing problems.64 Second,
the unreasonableness of the action will vary directly as its materiality
to the attainment of the consequence. Thus, an intent to effect a subsequent illegal use may more easily be found in a legitim,3te sale of
narcotics, which are difficult to obtain, than in a legitimate sale of a
commodity such as sugar, which is easy to obtain.05 Finally, the unreasonableness of the action will vary directly as the harmfulness of the
anticipated consequence. The stake-in-the-venture test remains the
dearest way of finding a real desire for the object of a conspiracy, and
afortiori the intent of that object necessary for criminal liability. It
is a prolonged co-operation in supplying large amounts of it, "the step from
knowledge to intent and agreement may be taken." It recognized, however, that
the stake-in-the-venture test "is not irrelevant" yet "may not be essential" to proof
of intent. See also Van Hussv. United States, I97 F.2d x:o, ~:I (xoth Cir. I95:).
°° Banks v. State, 85 Tex. Crim. x65, :~ S.W. 217 (I9x9) ; Mayes v. People, zo6
Ill. 306 (i883).
ol See W~A~s, op. cir. supra note 35, at 35; KzssY, OuT~zs og
Lawoaz4See
(~6th
ed. ~95~).
United
States v. Tramaglino, ~97 F.2d 928 (:d Cir. x95:) ; United States
v. Pecoraro,
~z5
F.~d
:45 ~3
(~dCox
Cir.Cr.
~94o).
¯ a Ci. Rex v. Lomas,
Cas. 765 (x913). In this case a person who
returned a borrowed ~iramy to its owner, knowing that the latter intended to use it
to commit a burglary, was held not to have the intent requisite for aiding and
abetting. The intent requirements for aiding and abetting may be identical with
those for conspiracy. See United States v. Falcone, ~o9 F.2d 579, 58z (zd Cir.),
a~’d on o~er grounds, 3~ U.S. :o5 (I94o). l~at see Backun v. United States,
F.~d 635, 637-38 (4th Cir. I94o).
~ See Note, Falcone Revisited: The Criminality o/~ales to an Illegal Enterprise,
53 Cor.trM. L. Rzv. ~:8 (~953)~ Compare Direct Sales Co. v. United States, 3z9 U.S. 7o3 (~943), wit/~ United
States v. Falcone, 3~z U.S. ~o~ (I94o).
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should not, therefore, be replaced, but rather supplemented by an "unreasonable action" test, which, though admittedly less certain in its
application, seems consistent with the principles of the criminal law and
required by prior decisions in the area of conspiracy.
When there exists a criminal organization which has a central figure
or core assisting a number of individuals in a particular kind of criminal activity, the courts sometimes seem too ready to find a single conspiracy,ee When a common intent to accomplish a single physical objective cannot be found, individuals should not be held to be members
of the same conspiracy, notwithstanding that they conspire with the
same central core to perform the same type of criminal activity. If A
combines with X to commit one burglary and B combines with X to
commit another, the three are not necessarily involved in a single conspiracy to violate the burglary statute, even though A and B are aware
of X’s agreement with each. A single conspiracy can be found, however,
if each individual’s success depends upon the continued operation of the
central core and if this in turn depends upon the success of all the individuals, so that each individual can be said to contribute to all the
separate physical objectives.67 Close contact among all the individuals
may warrant the same finding, for each contributes to all the objectives
by encouragement and example.6s There are doubtless other relevant
factors which should be taken into consideration; but the essential point
is that the facts of each case be examined to find a common physical
objective.
4. Judicial Weakening o] Agreement Requirement. ~ The basic principle that a conspiracy is not established without proof of an agreement 69 has been weakened, or at least obscured, by three factors. The
first is the courts’ unfortunate tendency to overemphasize a rule of
evidence at the expense of a rule of law. Conspiracy is by nature a
clandestine offense. It is improbable that the parties will enter into
their illegal agreement openly; it is not necessary, in fact, that all the
parties ever have direct contact with one another, or know one another’s
identity,7° or even communicate verbally their intention to agree.71 It
is therefore unlikely that the prosecution will be able to prove the formation of the agreement by direct evidence, and the jury must usually
infer its existence from the clear co-operation among the parties.72 But
in their zeal to emphasize that the agreement need not be proved directly, the courts sometimes neglect to say that it need be proved at all.7z
eeSee Parnell v. United States, 64 F.2d 324 (xoth Cir. x932); Rex v. Meyrlck,
2x Cr. App. R. 94, 45 T.L.R. 42x (x929).
e~Compare Bridgman v. United States, x83 F.2d 750 (gth Cir. x95o), with
Canella v. United States, x57 F.2d 470 (9th Cir. x946).
¯ 8 See, e.g., United States v. O’Connell, x65 F.2d 697 (2d Cir.), cert. denied, 333
U.S. 864 (x948) ; McGunnigal v. United States, xSx F.2d x62 (xst Cir.), cert. denied,
326e~
U.S.
776 (x945).
Weniger
v. United States, 47 F.2d 692 (9th Cir. x93x); White v. People, I39
Ill. x43, 28 N.E. xo83 (x89x).
~o See pp. 927-28 supra.
~ People v. Fedele, 366 Ill. 6x8, xo N.E.2d 346 (x937).
~ See, e.g., Williams v. United States, 2x8 F.2d 276, 278 (4th Cir.
¯ s See Cousens, Agreement as an Element in Conspiracy, 23 V~. L. Rsv. 898,
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The second factor tending to undermine the strict rule that agreement
must be proved is the existence of what are perhaps more liberal requirements in antitrust cases,74 which, although they may be justified in
that area, are ever likely to be extended to the general law of conspiracy.¢~
The third, and perhaps the most important, factor is another result
of the verbal ambiguity which leads courts to deal with the crime of
conspiracy as though it were a group rather than an act. If a "conspiracy" consists of the people who are working towards a proscribed
object, and if one who aidsand abets a substantive offense becomes liable as a principal thereto,ce then it follows that one who aids and abets
these men in the attainment of their object becomes liable as a conspirator. It is this reasoning from a faulty premise -- a premise difficult
to discover since it is assumed rather than articulated- which leads
an appellate court to say:
The [lower] court clearly instructed the jury that, if defendant had
knowledge that Jensen and Clark were in a conspiracy . . . and . . .
assisted and aided Jensen and Clark by selling and delivering the materials to be used, thus making it possible to carry out the unlawful object
of the conspiracy, defendant was a coconspirator. This is a correct statement of the law .... ~
But to aid and abet a crime it is necessary not merely to help the criminal, but to help him in the commission of the particular criminal offense.
A person does not aid and abet a conspiracy by helping the "conspiracy"
to commit a substantive offense, for the crime of conspiracy is separate
from the offense which is its object.cs It is necessary to help the
"conspiracy" in the commission of the crime of conspiracy, that is, in
the commission of the act of agreement.79 Only then is it justifiable to
9xo (x937). A statement such as that in United States v. Russell, 4x F.~d 852, 853
(S.D. Ala. z93o), is rare:
In such a case, the fact that it would probably take slight evidence to authorize
a jury to find an agreement or understanding of one to aid the other does not
affect the proposition. The very fact that such slight evidence of collaboration
was necessary shows that in its absence a conspiracy is not shown.
74 E.g., Interstate Circuit, Inc. v. United States, 306 U.S. ~o8, ~26 (x939) : "While
the District Court’s finding of an agreement of the distributors among themselves is
supported by the evidence, we think that in the circumstances of this case such
agreement.., was not a prerequisite to an unlawful conspiracy." This may,
however, only dispense with the necessity of proving any direct communication of
agreement.
pp.McGunnigal
Ioo5--o8 in/ra.
75 See, See
e.g.,
v. United States, xSx F.2d x62, x65, (xst Cir.), cert.
denied, 326 U.S. 776 (x945). Although the case arose under the federal general
conspiracy statute, the court quotes from Interstate Circuit, Inc. v. United States,
supra
~a note
See p.74.
993 in]ra.
~Pattis v. United States, x7 F.2d 562, 566 (gth Cir.), cert. denied, 274 U.S.
75o (x927). Most courts seem to follow this same analysis. See, e.g., Duke v.
United States, 233 F.2d 897, 9ox (sth Cir. x956) ; Simpson v. United States, xx F.2d
59x, 592 (4th Cir.), cert. denied, 27x U.S. 674 (x926). In Direct Sales Co. v. United
States, 3x9 U.S. 7o3, 7o9 (x943), the Supreme Court said that "one does notbecome
a party to a conspiracy by aiding and abetting it, through sales of supplies or
otherwise,
unlessPereira
he knows
of theStates,
conspiracy
.... x,
" (Emphasis
¯ s See, e.g.,
v. United
347 U.S.
xx (x954) ; added.)
People v. Tavormina,
257 N.Y. 84, x77 N.E. 3x7 (x93x).
~*This is not impossible. In People v. Strauch, 24o Ill. 60, 7x, 88 N.E. x55, x59
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dispense with the necessity of proving commission of the act of agreement by the defendant himself,s° In all other cases, to convict the defendant of conspiracy it is necessary to prove not only knowledge on his
part that he was helping in a wrongful enterprise, but also knowledge
on another’s part that he intended to do so, and at least a tacit agreement to give and accept such help.

B. The Criminal Intent
In actuality, conspiracy defies division into the classic dements of
criminal act and criminal intent, since the act, being volitional, includes
within itself the intent. For purposes of analysis, however, the division
remains meaningful. Therefore, this section is devoted to a second consideration of intent, this time apart from its function as an element
necessary to the commission of the criminal act, and in its role as the
mens tea required for criminal guilt under the common law.st
t. Specific Intent.- It has been said that conspiracy requires "specific intent." s~ This phrase is properly used to denote something more
than merely a corrupt or wrongful purpose; it indicates a particular kind
of purpose characteristic of the particular "species" of crime. Larceny,
for example, requires the specific intent to deprive someone of his property permanently,s3 The intent to deprive him of it only temporarily,
while it may be corrupt and wrongful, will not support a conviction,s4
It has been observed s5 that there are really two intents required for
the crime of conspiracy: an intent to agree and an intent to achieve
the object of the agreement. As applied to the former, the statement
that conspiracy requires a specific intent is clearly correct, for the intent
to agree is indispensable to, and characteristic of, this species of crime.
But if the statement is meant to apply to the second intent, as appears
to be the case, it seems inaccurate. It is difficult, in fact, to conceive
of any crime in which the intent is less specific. This intent may be
to commit almost any crime, some civil offenses, and some acts which
do not even give rise to civil liability,s° It is true that a conspiracy
to commit a particular crime requires intent of the specific elements of
(19o9), it was alleged that the defendant "introduced his son Oswald Strauch to
Hubert E. Hughes with the intention of bringing said Hughes and said Oswald
Strauch into an agreement [to co-operate for an unlawful purpose] .... "
The court held that this alone would make him a principal to that crime of conspiracy, through aiding and abetting it. Facilitating the continuance of the agreement, as well as its inception, would constitute aiding and abetting the crime- for
example, providing the group with a hideout so that it does not have to disband.
so No agreement is necessary in order to aid and abet. United States v. Anthony,
~45 F. Supp. 323, 33o-3I (M.D. Pa. i956) ; Regina v. Kravenia, 14 West. Weekly
R. (n.s.) II2 (B.C. Ct. App. 1954) ; Kupferberg, I3 Crim. App. R. 166, 34 T.L.R.
587st(I918);
see28Pereira
See note
supra. v. United States, 347 U.S. x, xI (i954).
s~ PE~I~mS, CaI~I~^L L~tw 544 (I957) ; Arens, Conspiracy Revisited, 3 Btr~xLo
L. REV. 242, 250 (I954) ; Harno, Intent in Criminal Conspiracy, 89 U. P.~. L. Rzv.
624, 635 (I94I).
ss CI~K & MAItS*tAL:L, LAW OF CltIMES § 12.O4 (6th ed. I958).
s4 E.g., State v. Savage, 37 DeL 509, i86 Atl. 738 (I936).
s5 Harno, supra note 82, at 63I.
58 See pp. 940-44 inlra.
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that crime, but what is at issue here is the intent necessary for conspiracy in general, not conspiracy to a particular crime. Since the intent
to agree is in itself a volitional act without moral content, its rightfulness or wrongfulness being supplied by the character of the agreement which is intended, and since the character of the agreement is in
turn determined by the object of the agreement, the intent to achieve
that object, the nonspecific intent, seems to be the more basic for purposes of mens tea. Therefore, no further reference will be made to the.
intent to agree, and the word intent as used hereafter denotes solely the
intent to accomplish the object of the conspiracy.
2. Wrong]ul Intent.- A question of more practical significance than
whether the intent in the crime of conspiracy is specific is whether it
need be wrongful, that is, whether any mens tea need be shown at all.
The view which has won general acceptance in this country was first
proposed in People ~. Powell s~ and was later well expressed by Justice
Qua in Coramonwealth ~. Benesch: "In the case of conspiracy, as with
other common law crimes, it is necessary that criminal intent be
shown. Speaking in general terms, there must be an intent to do
wrong." ss If the act that is conspired to is malum in se, this intent
merely requires knowledge of the relevant facts, so that the parties
know what they are planning; s9 but if it is an act not wrongful in
itself and merely made unlawful by statute, the requisite intent to do
wrong does not exist without knowledge that the contemplated acts violate the law.9° Therefore, even when the commission of a particular
substantive offense does not require sciemer, conspiracy to commit that
offense does?1 Such a view seems consistent with the general-danger
rationale of conspiracy, since it is difficult to say that a grouping is
inherently antisocial and poses a continuing threat merely because a
contemplated act which it thinks to be lawful is in fact unlawful. It
may be argued that if the group plans such an act once, it may do so
again, and so does constitute a continuing danger. But merely informing the group of the illegality of its object, rather than invoking the
severe sanction of criminal punishment, may be all that is necessary
to end such danger. If this is not effective, then the group in its subsequent activity will possess the requisite scien~er, and so will be antisocial and punishable as a conspiracy.
Opinion contrary to the Powell rule exists, however. Judge Learned
Hand has said:
Starting with People v. Powell .... the anomalous doctrine has indeed
gained some footing in the circuit courts of appeals that for conspiracy
there must be a "corrupt motive." . . . Yet it is hard to see any reason

. for this, or why more proof should be necessary than that the parties had

s¢ 63 N.Y. 88 (x875).. "The confederation must be corrupt." Id. at 92.
ss 290 Mass. I25, 134, I94 N.E. 905, 9~o (~985).
s~ E.g., Commonwealth v. O’Rourke, 3zI Mass. 2z3, 221-22, 40 N.E.2d 883, 887

(I942).

~o Landen v. United States, 299 Fed. 7~ (6th Cir. x924) ; Mitchell v. State, 248
Ala. I69, 27 So. 2d 36 (I946).
~ Commonwealth v. Benesch, 29o Mass. I25, I35, I94 N.E. 905, 9~o (I935);
Commonwealth v. Gormley, 77 Pa. Su~r. ~98 (xg~).
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in contemplation all the elements of the crime they are charged with
conspiracy to commit.9s

The Supreme Court has never decided the question, but in ~945 four
of its members indicated that they thought criminal intent was not
a requisite of conspiracy to commit a substantive offense not requiring criminal intent.9a Although such a position, seems contrary to the
general-danger rationale of conspiracy, it may be tenable if the defendant is being prosecuted under a special conspiracy statute based upon
a specific-object rationale.94 If the particular statute is examined without reference to its relation to other existing law, two interpretations
seem equally plausible. The same considerations which induced the
legislature to prescribe punishment for the substantive offense without
criminal intent may indicate a similar purpose behind the statute outlawing conspiracy to commit that offense. On the other hand, the
legislature may intend the conspiracy statute to be an extra deterrent,
applicable only when a group knows it is acting illegally. The relation
of the statute to other conspiracy law existing in the jurisdiction may
shed more light upon legislative purpose. If there exists within the
jurisdiction a general law of conspiracy applicable when there is a
wrongful intent, a special statute outlawing conspiracy to commit a
particular offense and requiring knowledge of the illegality of the object
might be superfluous. But if the statute increases or decreases the punishment for conspiracy to commit a particular offense, this alone might
be its purpose, rather than altering the basic elements required for guilt
under the general conspiracy law.
3. Anti-Federal Intent. ~ There are some cases which indicate that
even more than wrongful intent is necessary for conviction under the
general federal conspiracy statute. It has been held that there must
also be an intent which is distinctly anti-federal. In Davldson ~. United
States,~5 for example, the indictment alleged a conspiracy to violate the
National Motor Vehicle Theft Act.9~ The Eighth Circuit recognized
that violation of the act required only dealing in cars which were known
es United States v. Mack, xIS F.2d 290, s92 (~d Cir. I94O) (dictum).
es Keegan v. United States, 325 U.S. 478, 5o6 (I945) (Stone, C.J., Reed, Douglas, and Jackson, JJ., dissenting). The case authority upon which the dissenters
rely is hardly compelling. They cite three cases from the lower federal courts. In
one, United States v. Mack, xx2 F.2d 29o, 292 (2d Cir. x94o), the statement that
no criminal intent should be necessary is not only substantively obi~er, but it is
phrased as an aside. In the other two cases, Hamburg-American Steam Packet Co.
v. United States, ~5o Fed. 747, 759 (2d Cir.), ce~t. denied, 246 U.S. 66~ (I9~8),
and Chadwick v. United States, x4x Fed. ~sS, ~43 (6th Cir. x9o$), the statements
are not only dicta, but they seem inconsistent with other statements in the opinions
unless they are interpreted in such a way as not to support the point at all. Furthermore, whatever authority the Chad~vick case ever possessed had been destroyed by
the Sixth Circuit in the later case of Landen v. United States, ~99 Fed. 75 (x9~4).
All three of these cases, however, remain frequently cited for the proposition that
conspiracy does not require wrongful intent. See also Cruz v. United States,
F.sd 8~8 (~oth Cir. x939) (to the same effect as Chad~vick and Hamburg-Amerlcan).
e~ Thus, wrongful intent is not required for conspiracies outlawed by the Sherman Act. See United States v. Patten, 226 U.S. 525, $43 (xgz3); P. iooo in]~a.
~ 6x F.sd ~5o (Sth Cir. ~93~).
~ 4I Stat. 3~4 (~9x9), as amended, x8 U.S.C. § ~3x2 (z95s).
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to be stolen and which in fact, whether known or not, were part of interstate commerce; yet it held that conspiracy to violate it required knowledge that the cars had been transported interstate.97 It is hard to see a
reason for such a requirement. If the federal general conspiracy statute
is based upon the general-danger rationale of the common law, proof
of wrongful intent alone should be enough. But perhaps the courts
which require knowledge of the anti-federal element consider that the
rationale of the federal statute should or must be different from that
of the common law. It must be a "general ]ederal danger" rationale, and
might proceed as follows: The federal government may not punish
offenses except those which affect areas within its constitutional control.
Just as it may not punish a larceny merely because that physical act
is harmful to society, it may not punish an agreement merely because
that volitional act is dangerous to society. The agreement must be
dangerous to the federal government, or to an area which the federalgovernment controls. Therefore, the rationale of the general federal
conspiracy statute cannot be identical with the general-danger rationale
of the common law. It must be a "general ]ederal danger." rationale, and
anti-federal intent is therefore required.9s This argument is based upon
the assumption that the reason for punishing must be the basis of jurisdiction to punish. But the National Motor Vehicle Theft Act itself
demonstrates the falsity of this assumption. Its jurisdictional basis is
the criminal’s use of interstate commerce, but its purpose is clearly to
prevent the stealing of cars, an offense which is not in itself distinctively
anti-federal. In conspiracy, the federal government has jurisdiction to
punish whenever there is a threat to the federal government posed by
the specific object of a wrongful agreement. The fact that the federal
government may limit the reach of its statute to situations posing in
addition a general threat to society and that this general threat may
consequently be called the federal government’s reason for punishing
does not at all destroy this basis of jurisdiction. It remains arguable,
of course, that even if the federal government need not adopt the federal-danger rationale, it should do so and should punish only those
97 Accord, Linde v. United States, I3 F.2d 59 (8th Cir. I926). But see Wilkerson
v. United States, 4I F.2d 654, 656 (Tth Cir. x93o) (alternative holding), cert. denied,
282 U.S. 894 (~93I). See also Donaldson v. United States, 82 F.2d 68o (Tth Cir.
z936) (raises problem but finds it unnecessary to resolve it). This problem is,. of
course, not limited to the area of the National Motor Vehicle Theft Act. It arises
whenever the following conditions exist: ~) The act conspired to is dearly wrongful.
2) The act conspired to defrauds, or is an offense against, the federal goverr.ment.
3) If it is an offense against the federal government, that offense does not require
knowledge of the anti-federal element. 4) The defendant is not aware of the antifederal element. See, e.g., McGunnigal v. United States, I5~ F.2d ~62 (~st Cir.),
cert. denied, 326 U.S. 776 (I945) (conspiracy to defraud federal government-problem mentioned but avoided); United States v. Crimmins,
Cir. I94I) (conspiracy to transport stolen securities in interstate commerce-follows Linde and says that knowledge of the anti-federal element is necessary);
Dickerson v. United States, ~8 F.2d 887 (Sth Cir. I927) (conspiracy to violate
National Prohibition Act- assumes that knowledge of the interstate character of
the transactions is necessary).
9s For an opinion which appears to be based on this reasoning, see In re Coy,
I27 U.S. 73~, 762-63 (I888) (Field, J., dissenting).
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conspiracies which pose a general threat to the federal government.
But broader application of the federal general conspiracy statute seems
desirable, since in many cases limited state jurisdiction may be inadequate to combat large-scale criminal organizations.
The Supreme Court seems to have decided against the necessity of
proving anti-federal intent so long as there is a specific federal danger.
As early as ~888 it sustained a conviction of conspiracy to violate a
federal statute requiring the safekeeping of polling lists in elections of
congressmen, even though the indictment, while alleging wrongful intent, failed to allege any knowledge of the federal statute or any intent
directed specifically towards the federal candidates, as opposed to the
numerous state candidates voted for in the same election.99 And as
recently as I945, the Court stated that in order that a defendant be
convicted of conspiracy to commit the federal offense of depriving a
citizen of his constitutional rights under color of law, it is only necessary
that he have an intent to deprive the person of what are in fact constitutional rights, without knowledge that the rights are federally guaranteed or that he is violating federal law.1°° The only way in which
these cases can be reconciled with a "general federal danger" rationale
of the conspiracy statute is by considering interference with an dection that includes federal candidates and deprivation of fundamental
rights guaranteed by the Constitution to be acts "anti-federal in se"
which every person should realize are opposed to federal law. But this
reconciliation involves the recognition of a concept which might prove
more troublesome than useful. The problem of determining what is
"anti-federal in se" would be even more perplexing than the timehonored common-law puzzle of what is rnalum in se.
Under any rationale of the crime, it is certain that conspiracy to
commit a particular substantive offense cannot exist without at least
the degree of criminal intent necessary for the substantive offense itself.1°1 For example, a conspiracy to deprive someone of his property
is not a conspiracy to the crime of larceny unless the intention is to
deprive him of that property permanently. When the intent necessary
for the particular substantive offense does not exist, a conspiracy may
still be proved under a general conspiracy law if the intent is never~°ln re Coy, xz7 U.S. 73x (x888).
The charge is that the conspirators unlawfully and feloniously induced the
election officers to omit to perform their duty in this respect, which is in general
conceded to be expressive of an evil intent. But counsel demand something
more than this general evil intent .... It is said ... that since the evil
intent is not shown to have been specifically aimed at the returns of the vote
for congressmen, the statutes of the United States can have no force so far as
the infliction of any penalty is concerned.
ird. at 753. This argument was rejected.
loo Screws v. United States, 325 U.S. 9x, xo6 (z945) (dictum): "The fact that
the defendants may not have been thinking in constitutional terms is not material
where their aim was not to enforce local law but to deprive a citizen of a right and
that right was protected by the Constitution."
Iol See, e.g., Pettibone v. United States, ~48 U.S. x97, 2o4-o5 (~893) ; Fulbright
v. United States, 9x F.2d 2~o (8th Cir. x937). If this minimum intent is not present,
no offense is contemplated.
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theless wrongful, but not a conspiracy to commit that particular substantive offense.I° ~
4. Plurality o] Requisite Intent. ~ Once it is determined that criminal intent is required for conspiracy to commit a particular offense, a
further question presented is whether more than one person must possess such intent in order that there be a conviction. Suppose, for example, that two parties agree to commit a certain act which is malum
/yro]~ibitum in a jurisdiction which accepts the Powell rule, and suppose
further that only one of them knows the act is unlawful. It has been
held that in such a situation even the party who possesses the requisite
criminal intent may not be convicted of conspiracy.1° a The facility with
which the courts seem to reach this solution is not an accurate measure
of the difficulty of the problem. It is to be distinguished from the
problem of the "feigned agreement," discussed above,1°4 in which one
of the parties has no intention to work towards the supposed object
and the act of agreement is therefore never performed. Here that act
is performed, but only one of the parties has the requisite criminal
intent. The general purpose of mens rea in the criminal law seems to
be to indicate that the harm which a person has inflicted upon society
is indicative of an antisocial character which deserves to be punished.
It seems, however, that in conspiracy mens tea not only serves this purpose, but also is part of the harm itself. Unless the two people who
band together have wrongful intent, there seems to be no general group
danger. It may be that not only intent of the object, but also wrongful
intent, is a part of the very act of conspiracy. However, under a statute
which is interpreted to make the specific danger sufficient in itself to
warrant conviction, even if wrongful intent is required, it should be
enough that one person alone possesses it.
C. Ob)ects
~. General Nature. 1 A famous maxim states that an indictment
"ought to charge a conspiracy, either to do an unlawful act, or a lawful
act by unlawful means." lo5 In practice no real distinction has been
drawn between ends and means.1°6 Whether or not this clause is a
"magic jingle" which obviates "the necessity of . . . correctly analyzing the doctrine of conspiracy" lo¢ seems open to question,l°s The pre~o2 For example, in the early case of Rex v. Rispa!, 3 Burr. x32o, 97 Eng. Rep.
85~ (K.B. x76~), the indictment charged a conspiracy to extort, but it did
not allege the scienter necessary for commission of this substantive offense. Nevertheless, the court held "that the indictment was well laid; and that the gist of
the offence is the unlawful conspiring to injure the man by this false charge." ld.
at x32x, 97 Eng. Rep. at 853.

~oa Morrison v. California, 29~ U.S. 82 (~934); Commonwealth v. Benesch,

~9o Mass. z25, I94 N.E. 905 (I935); Rex v. Segal, [~9~5] 4 D.L.R. 762 (K.B.
Quebec). This view must be supported by all the courts which follow the rule that
when all the defendant’s alleged coconspirators are acquitted, he too must go free.
See pp. 972-74 in/ra.
~°~See p. 9~6 supra.
~ou King v. Jones, 4 B. & Ad. 343, 349, xru Eng. Rep. 485, 487 (K.B.
~o~ See generally Note, 68 HARv. L. Rzv. zo56 (~955).
~o¢ Sayre, ¢~iminal Conspiracy, 35 H.~v. L. Rzv. 393, 4o5

~os In his analysis, supra note xoT, Professor Sayre traced the historical develop-
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cise limits of the word "unlawful" are unclear. There seems to be
general agreement that an indictable conspiracy exists whenever the
object to be attained is felonious.1°9 Conspiracy convictions may be
sustained when the object of the conspiracy is a misdemeanor,tx° even
when the penalty for conspiring is much more severe than the penalty
for the substantive offense.~11 Furthermore, when the object of the
conspiracy is itself unlawful only in the sense that liability for civil
damages may result,112 and even when attainment of the object intended
involves no civil or criminal sanctions, conspiracy convictions are allowed,lls
Although severely punishing a group for agreeing to commit what
would be at most a misdemeanor, and perhaps not even a crime, seems
incongruous, conduct legislatively declared a misdemeanor is by definition antisocial, and in most of the other cases the conduct appears to
be publicly recognized as opprobrious.1~ In the latter circumstances
the legislature may have omitted a criminal penalty for the object
involved, perhaps to permit individual freedom of action in situations
in which isolated instances of such conduct do not constitute a threat
to the general welfare, or perhaps on the premise that the normal
social pressures sufficiently inhibit such conduct. However, when a
group intends such conduct, antisocial effects greater than those envisaged by the legislature may result,11~ and the effectiveness of normal
social inhibiting pressures is lessened. However, when only one noncriminal object is intended, although inhibiting social pressures may
be less effective, attainment of the object will entail no more social harm
solely because a plurality is acting: yet, in such a case, a court might
make a judgment, based upon what it considered to be community
norms of conduct, that the conduct involved is sufficiently antisocial
ment of criminal conspiracy from its inception as a crime designed to punish abuses
of criminal procedure to its emergence as the modern crime based upon the maxim.
Under this analysis, the scope of the modern crime is clearly of historically illegitimate origin. Professor Sayre also rejected the wide scope of the modern crime on
its merits. He was writing before the Norris-LaGuardia Act, 47 Star. 7o (I932),
29 U.S.C. §§ Ioi-I5 (I952), and was focusing on criminal conspiracy as used as
a weapon against unions in the early labor disputes with questionable results. See,
e.g., State v. Donaldson, 32 N.J.L. i51 (Sup. Ct. I867).
lo9 See Sayre, Criminal Conspiracy, 35 HAzy. L. REv. 393,400 (I922). There are,
however, some states in which felonies are not objects of conspiracy. See Note, 68
HAzy. L. Rzv. xo56, xo65 n.85 (I955).
tt°People v. Dorman, 415 Ill. 385, II4 N.E.2d 404 (I953).
lit See State v. Coolidge, io6 Vt. I83, 191--92, ITI At]. 244, 247-48 (I9;~4).
tt~See State v. Loog, 13 N.J. Misc. 536, I79 Atl. 623 (Sup. Ct. i935), a~’d
raem. sub nora. State v.. Henry, II7 N.J.L. 442, i88 At]. 918 (Ct. Err. & App. I937)
(tort) ; Vertue v. Lord Clive, 4 Burr. 2472, 98 Eng. Rep. 296 (I769) (breach of
contract).
tts E.g., People v. Spiro, 71 Misc. 362, I29 N.Y. Supp. I83 (N.Y. County Ct.
tgxt).
it*Smith v. People, 25 Ill. I7 (186o) (seduction); State v. Bacon, 27 R.I. 252,
6I Aft. 653 (19o5) (noncriminal fraud). But see Winkler v. State, I94 Md. 1, 69
A.2d ~74 (I949), cert. denied, 339 U.S. 919 (I95o) (scheduling an inter-racial
tennis match); State v. Ameker, 73 S.C. 330, 53 S.E. 484 (I9o6).
lt~ Commonwealth v. Donoghue, 250 Ky. 343, 63 S.W.2d 3 (I933) (usury);
State v. Continental Purchasing Co., II9 N.J.L. 257, I95 At]. 827 (Sup. Ct.), a2~’d
mera., x2t N.~.L. 76, x A.~d 377 (Ct. Err. & App. I938) (oppressive loan-collectlon
procedures).
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to justify punishment for criminal conspiracy, especially after the
object has been attained. On the whole,11° courts, though occasionally
reaching opposing results on the question of indictability for conspiracy
in borderline fact situations which are essentially similar to one another,1~¢ seem to have kept the term "unlawful" within manageable
limits,its
Conviction for conspiracy when the object sought is a felony 1~ seems
above criticism since the defendant knows that serious criminal sanctions may be imposed, and the determination of whether the combination is criminal is not left to judicial legislation. When the object
of the agreement is a misdemeanor, it is difficult to determine whether
the conduct is sufficiently "antisocial" to constitute a general danger.
Some courts have drawn the line between misdemeanors mala prohibita
and those raala in se,1~° but this seems merely to rephrase the problem.
When the object of the conspiracy will itself give rise only to civil damages or perhaps to no liability at all, the danger of unpredictability
through judicial legislation is increased.
The nonfelonious objects which have been considered sufficiently
antisocial to merit conspiracy convictions tend to fall into categories
definite enough to cause these dangers to be reduced. Most nonfelonious
objects justifying conviction for conspiracy present either "prejudice
to the general welfare or oppression of the individual of sufficient
gravity to be injurious to the public interest.’’1~1 Generally, both the
common law and the state conspiracy statutes 12~ punish only conduct
within these two broad categories. Present in many cases within the
general-welfare category is the factor that the antisocial conduct intended by the combination affects a large number of people.~zs This
factor has been said to be absent when the object of the alleged conspiracy was illegal gambling within a small group, but present when a
widespread lottery was planned.~24 It has also been found to exist when
highly irregular election procedures were involved.~2~ There is also
prejudice to the general welfare when the public health is endangered,
for example, when large quantities of uninspected food are purchased for
resale.~2° Even when a large number are not affected, as when medicine
l~6Bu~ see State v. Davis, 88 S.C. aag, ~,o S.E. 8xx (xgxx); State v. Ameker,
73 S.C. 330, 53 S.E. 484 (~9o6) ; Rex v. Bramley, ~x J. C~x~. L. 36 (Cent. Crim.
Ct. ~947).
~ Compare People v. Dorman, 4x5 Ill. 385, xx4 N.E.~d 404 (x953), ~vi~h
State v. Martin, aa9 Wls. 644, aSa N.W. xo7 (x938).
~s Two boys planning to trespass on another’s land would not be liable criminally for conspiracy. State v. Glidden, 5~ Conn. 46, 70, 8 Atl. 890, 893 (x887)
(dictum). See also King v. Turner, x3 East. ~8, xo4 Eng. Rep. 357 (xSxx).
~ E.g., People v. Nasworthy, 94 Cal. App. ad 85, axo P.ad 83 .(x949).
x~° See People v. Dorman, 4x~; Ili. 385, ~x4 N.E.ad 404
x~l Commonwealth v. Dyer, a43 Mass. 47a, 48~, x38 N.E. a96, 303 (xgaa), cert.
den~ed, ~6~ U.S. 75x (~9~3)~a~
See Note,
68 HAZY. L.v.R~v.
xo56 ~5o Ky. 343, 63 S.W.~d 3 (x933) (wide~a E.g.,
Commonwealth
Donoghue,
spread usury); Commonwealth v. Stambaugh, ~ Pa. Super. 386 (~9o3).
~a~ See State v. Pooler, x4x Me. ~4, 43 A.~d 353 (x945).
~ E.g., State v. Bienstock, 78 N.J.L. ~56, 73 Atl. 53o (Sup. Ct. x9o9).
~People v. Kehoe, ~46 N.Y. 59~, z59 N.E. 664
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is practiced without a license,1~7 or dangerous quack cures are offered~12s
conspiracy convictions have been upheld because of the potential danger to the public health.129 When the public interest in the proper operation of its judicial 1so or executive lal institutions is threatened by a
combination, which often involves public officials, convictions have been
sustained. For example, the forebear of modern conspiracy, false accusation, is still an indictable conspiracy object)a2 Finally, the general
welfare also appears to be threatened when the obiect of the conspiracy
is clearly contrary to public morals,lsa as when fornication,ls4 seduction,~a5 or the taking of a child from her parents’ home for the purposes
of prostitution 1an is planned.
Individual oppression sufficient to lead to a conspiracy conviction
usually requires some especially offensive activity such as serious defamation,~7 coercion, harassment, intimidation, and threats of vile nature,~as or infliction of mental suffering of a most outrageous sort?sg "
Special emphasis has been placed upon oppressive injury directed toward
an individual’s trade or profession; ~40 this was used to support questionable trade-union decisions,m
Malicious motive has been emphasized in some of the cases involving
threats to the general welfare or serious oppression of an individual.~2
Destruction of property m or of a business 1~ has been held indictable
when the Combination was malicious.
In addition to the two major categories of nonfelonious objects,
patently fraudulent conduct, whether or not the fraud itsdf is crimla~People v. Tilton, 357 111. 47, zgz N.E. 157 (I934).
1unPeople v. Galway, i2o Cal. App. 2d 45, 26o P.2d 2Ia (I953) (fake cancer
cure).
~ But this concept has been intelligently limited. See People v. Balkan, 351
Ill. App. 95, II3 N.E.2d 813 (I953).
~a°State v. Hardin, I44 Iowa 264, i2o N.W. 47o (I9o9); People v. Flack, I25
N.Y. 324, 26 N.E. 167
~a~ People v. Sullivan, II3 Cal. App. 2d 5Io, 248 P.~d 5~o (I952), cerL denied,
345 U.S. 955 (I953). Bu¢ see State e¢ ~’el. Williams v. Coleman, ~31 Fla. 892,
I8o So. 357 (I938).
:an Commonwealth v. Mack, 1I~ Pa. Super. 494, 17o Atl. 429 (I934).
~aa Compare State v. Musser, i18 Utah 537,223 P.2d I93 (I95o) (statute phrased
in these terms held unconstitutionally vague under the fourteenth amendment).
xa, C]. State v. Chevencek, 127 N.J.L. 476, 23 A.2d ~76 (Sup. Ct. ~941).
:~ Smith v. People, 25 Ill. 17 (i86o).
lse Rex v. Lord Grey, 9 How. St. Tr. I27 (I682). See also Baker v. Commonwealth, 2o4 Ky. 42o, 264 S.W. Io69 (1924).
:a¢State v. Loog, I3 N.J. Misc. 536, 179 Atl. 623 (Sup. Ct. I935), aiy’d mere.
sub nora. State v. Henry, II7 N,J.L. 442, I88Atl. 918 (Ct. Err. & App. I937);
Rex v. Armstrong, I Vent. 3o4, 86 Eng. Rep. ~96 (1677).
xas Combs v. Commonwealth, 285 Ky. 425, I48 S.W.2d 291 (1941); State v.
Continental Purchasing Co., II9 N.J.L. 257, I95 Atl. 827 (Sup. Ct.), a~’d
121 N.J.L. 76i I A.2d 377 (Ct. Err. & App. 1938).
~s~ Rex v. Levy, 2 Stark 458, I7I Eng. Rep. 7o4 (18~9).
~,~o E.g., People v. Commerford, 233 App. Div. a, 251 N.Y. Supp. z3~ (I93z).
~’~ E.g., State v. Donaldson, 3~ N.J.L. I5I (Sup. Ct. 1867).
~a E.g., State v. Loog, I3 N.J. Misc. 536, I79 Aft. 623 (Sup. Ct. I935), a~’d
mere. sub nora. State v. Henry, 117 N.J.L. 44~, i88 Atl.gz8 (Ct. Err. & App. I937).
~s Lanasa v. State, Io9 Md. 6o2, 7I Atl. Io58 (19o9).
~ State ex tel. Durner v. Huegin, iio Wis. I89, 85 N.W. zo46 (I9oi), a~’d
sub nora. Aikens v. Wisconsin, I95 U.S. I94 (I9o4).
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inal,t4~ is recognized as an independent category of objects which will
support a conspiracy indictment:4~ Historically this category was de-

veloped to circumvent the frustrating technicalities which often prevented a conviction for fraud.147
2. Ob)ects Under the General Federal Statute. ~ Since there is no
federal common law of crimes, a general conspiracy statute has been enacted,14s punishing combinations either "to commit any offense against
the United States, or to defraud the United States in any manner or
for any purpose.’! The federal courts have interpreted the statutory
language broadly, not limiting the term "offense" to criminal offenses,at9
Furthermore, to "defraud the United States" has been broadly interpreted to mean to "cheat the government out of property or money,
[or] . . . to interfere with or obstruct one of its lawful governmental
functions by deceit, craft, or trickery, or at least by means that are dishonest." x~o Thus federal conspiracy indictments will lie in situations
similar to those arising under state law when dangers to the public
welfare are involved because of interference with judicial x~x or executive x~,. functions.
3. Impossibility. ~ It is difficult to determine when the courts will
hold that an indictable conspiracy exists if the object intended is impossible to attain,ads The term "impossible" may be used in several different contexts. The object sought may be unattainable merely because an error is made in the execution of the scheme, although initially.
all elements necessary for attainment of the object were available. For
example, when a conspiracy to forge endorsements on government bonds
was frustrated because, in effecting the object, the bonds were improperly notarized, indictment was upheld.~ In such a situation, both the
specific-object and the general-danger rationales justify conviction.
Secondly, the means necessary to attain the unlawful object may not
be at hand, although the conspirators think that they are,xn~ or the
24~ State v. Gannon, 75 Conn. 206, 52 Aft. 727 (I9o2) ; State v. McNamee,
N.J.t4a
Misc.
A.2d 22x
(Hudson35County
x942).393,420-22 (z922).
See 342,
Sayre,27Criminal
Conspiracy,
I-Lmv.Ct.
L. REv.
~
24sIbid.
i8 U.S.C. § 37x (x952). Other specific federal conspiracy statutes exist: e.g.,
z8 U.S.C. § 286 (x952) (to obtain payments or allowances from the Government) ;
~8 U.S.C. § 372 (~952) (to impede or injure an officer) ; xS U.S.C. § 794 (~952) (to
gather defense information); ~8 U.S.C. § 956 (x952) (to injure the property of a
foreign government); t8 U.S.C. § t2ox (I95~) (to kidnap); ~8 U.S.C. §
(x952) (to cast away or to destroy a vessel); ~8 U.S.C. § 2384 (~t952) (seditious
conspiracy).
t~o See United States v. Wiesner, 2x6 F.2d 739 (2d Cir. x954); United States
v. Winner, ~8 F.2d ~95 (N.D. I11. t928), a~’d, 33 F.2d 5o7 (Tth Cir. t929). The
critics of the maxim had hoped that the federal statute would be more narrowly
construed. See, e.g., Sayre, Criminal Conspiracy, 35 H~av. L. Rzv. 393,425
The federal statute also covers conspiracies to commit federal crimes. See Wong
Tai v. United States, 273 U.S. 77 (x927).
XS°Hammerschmidt v. United States, 265 U.S. z82, tSS
t~t Biskind v. United States, 28: Fed. 47 (6th Cir.
t~aHaas v. Heckel, 2x6 U.S. 462 (~9~o).
t~SSee generally Note, x5 Wasa. & Lzz L. Rzv. x~2 (~95S).
t~ Beddow v. United States, 7o F.2d 674 (Sth Cir. x934).
t~ Craven v. United States, 22 F.2d 6o5 (xst Cir. t927), cert. denied, 276 U.S.
627 (x928).
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attainment of the object may be inherently impossible.1~6 In these
situations the end sought is not more likely to be attained because a
plurality is involved; nor can the offense have any antisocial effect.
However, the general-danger rationale supports a conviction since, unless unlawful intent is legally impossible,15T an antisocial combination
exists,l~s However, in some of the federal cases in which the parties
have believed that the elements necessary to effect their unlawful object were at hand, convictions have been reversed.~ The courts may
have reached these results in the belief that they were demanded by
principles of federal jurisdiction, since in fact no federal substantive
offense could have been committed. But it seems that if common-law
courts may punish a group for conspiracy to commit an antisocial
object which is in fact unattainable, federal courts should be able to
punish it for conspiracy to attain an anti-federal object which is in fact
unattainable when there is a general federal danger.~° If a conspiracy
is to constitute such a danger, it seems that the defendant must believe

a federal law. If there is
that the object if completed would violate
no such danger and the particular objectcannot be attained, or if
there would seem to be no
attained would not violate federal law, then
federal jurisdiction,x°:
A similar problem arises when the object of a conspiracy is to be
effected outside the jurisdiction of the forum. A recent English case ~62
held that an agreement made in England to commit an act unlawful
only in Germany was not a conspiracy. The House of Lords seems to
have relied solely upon the specific-object rationale. However, a group
within the jurisdiction which reds itself at liberty to choose whether
or not to Obey the law of a foreign country presents antisocial dangers
which seem to warrant a conspiracy conviction under the general-danger
rationale.~ This seems especially clear when the object sought is of
such a nature that it would have been considered an indictable conspiracy object if intended to be committed within the forum.~04 On
the other hand, a combination to effect an object lawful where it is to
be effected, but unlawful where the agreement is made, should not be
indictable as a conspiracy in the jurisdiction in which the combination
is formed, since no antisocial combination seems to exist.
D. Overt-Act Requirement
At common law the crime of conspiracy was indictable upon the formation of the agreement.16~ In enacting conspiracy statutes, several
15~ For example, an agreement to kill a dead man.
15~ 1. Foster v. Commonwealth, 96 Va. 3o6, 3~ S.E. 5o3 (z898) (boy under
fourteen cannot have the intent to commit rape).
~aCl. Craven v. United States, ~ F.zd 6o5 (~st Cir. ~9z7), cerL denied, a76
U.S. 6~7
~~soE.g.,
Wal v. United
States,
~3 Fed.
Bu~ Woo
¢/. Ventimiglia
v. United
Statds,
~4~4I~
F.~d(gth
6~oCir.
(4th~9~).
Cir. x957).
~o~ See O’Kelley v. United States, ~6 F.ad 966 (Sth Cir.
loa Board of Trade v. Owen, [~9571 ~ All E.R. 4II (H.L.), 7I H~v. L. Rzv. 37x.
~ See State v. Loser, x3~ Iowa 419, xo4 N.W. 337 (~9o5) ; Thompson v. State,
xo6~s,
Ala.
So. 5Iav.(x895).
But67,seeI7People
Buffum, 4o Cal. ~d 7o9, ~56 P.~d 317 (~953).
~ State v. Loser, ~3~ Iowa 4z9, xo4 N.W. 337 (~9o5) ; Commonwealth v. Hunt,
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jurisdictions,leo including the federal government,le7 have required that
an overt act in furtherance of the conspiracy be proved. Such a provision has seldom materially increased the difficulty of securing convictions for conspiracy. A noncrlminal ~es and relatively minor le9 act is
held to satisfy the requirement if it is in furtherance of the conspiracy.
An act committed by any one of the conspirators is sufficient both as
to all present members of the conspiracy ~o and as to persons subsequently joining the agreement,t~ The act, however, cannot be part of
the formation of the agreement,1~2 nor can it take place after termination of the conspiracy.173 But it may be the step which accomplishes
the conspiracy’s objective.~74 There need not be an affirmative act, since
nonfeasance may in some circumstances satisfy the requirement.1~
The inclusion of the overt-act requirement in the federal general conspiracy statute was unaccompanied by any indication of the function
it was to serve,tv~ It may have represented merely a legislative inter45 Mass. (4 Met.) xxx (x842) ; People v. Mather, 4 Wend. 229 (N.Y. x83o) ; King
v. Gill, 2 B. & Aid. 204, xo6 Eng. Rep. 34x (K.B. x8~8).
lee See, e.g., ARm. REv. STAT. ANN. § I3--332 (X956); CAL. PEN. CODE § I84;
N.Y. Pm~. LAW § 583. See generally MXC~.~L & W~CHS~.ES, CRx~m~r~ LAW ~mD
I~S ADMX~XS~RA~XO~ 637 n.6 (x94o).
~ x8 U.S.C. § 37x (x952).
l°sE.g., Yates v. United States, 354 U.S. 298, 333-34 (x957); Braverma~ v.
United States, 3x7 U.S. 49, 53 (x942); State v. Young, 37 N.J.L. x84, x89 (Sup.
Ct. x874). The contention that the act must be indictable as an attempt has generally been rejected. E.g., People v. George, 74 Cal. App. 440, 241 Pac. 97 (Dist. Ct.
App. x9~5); ci. Hyde v. United States, 2~5 U.S. 347, 387-88 (x9x2) (Holmes, J.,
dissenting).
XetE.g., Yates v. United States, 354 U.S. 298, 333-34 (x957) (attendance at
lawful meeting); Smith v. United States, 92 F.2d 460 (gth Cir. x937) (telephone
call); Kaplan v. United States, 7 F.2d 594 (2d Cir.), ¢erb. denied, 269 U.S. 582
(I925) (interview between two persons); see Pollack, Common La~ Conspiracy,
35 GEo. L.J. 328, 338 (x947): "The courts somehow discover an overt act in the
slightest action on the part of the conspirators."
:~o E.g., Bannon v. United States, x56 U.S. 464 (x895) ; Brock v. Hudspeth, xxx
F.2d 447 (~oth Cir. x94o).
:~: Kaplan v. United States, 7 F.2d 594 (2d Cir.) (L. Hand, J.), cert. denied,
269 U.S. 582 (I925).
1~ People v. Hines, x68 Misc. 453,457, 6 N.Y.S.2d ~, 5 (Sup. Ct. x938) (receipt
of Sx,ooo held an act to "cement" the agreement) ; United States v. Grossman, 55
F.~d 4o8, 4xo (E.D.N.Y. x93x) (dictum).
:~ Rose v. St. Clair, ~8 F.2d x89 (W.D. Va. x928); State v. Bennett, 8x Okla.
Crim. 2o6, x62 P.2d 58x (~945); c]. Bollenbach v. United States, 326 U.S. 607
(x946).
:~tPinkerton v. United States, 328 U.S. 640 (x946); United States v. Offutt,
x27 F.2d 336 (D.C. Cir. x942).
~ Ibid. (failure to report for induction into armed services) ; Gerson v. United
States, 25 F.2d 49 (Sth Cir. x928) (f~ilure to list certain assets in bankruptcy
schedules).
:~e The first federal general conspiracy law was enacted as part of a revenue
statute entitled "An Act To Amend Existing Laws Relating to Internal Revenue,
and for Other Purposes," ch. x69, x4 Stat. 47x,.484 (x867). As originally introduced,
the act apparently did not contain the consp.tracy section. See Coso. GLon~, 39th
Cong., 2d Seas. x495, x9x7 (x867). The conspiracy section was later added, but the
debates, as recorded in the Congressional Globe, give no indication of why an
overt-act requirement was included. Subsequent codifications and revisions have
given little attention to the overt-act requirement. For example, as originally enacted
in x94o, the Smith Act included a separate conspiracy section which did not require
an overt act. Ch. 439, § 3, 54 star. 67x (x94o). This section was repealed, however,
in the x948 revision o[ title xS, Act o[ June 25, x948, ch. 645, § ~x, 62 Star. 867,
since "conspiracy to commit any of the prohibited acts was . . . covered by the
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pretation of what was necessary to prove a conspiracy at common law.
The secrecy normally surrounding formulation of criminal plans makes
proof of the agreement by direct evidence improbable and usually forces
the prosecution to rely upon conduct of the conspirators from which
an inference of an agreement can be drawn. Thus, since most conspiracy
prosecutions involved proof of an overt act, there emerged a practice
of alleging such acts in the indictment,lz7 The courts, however, have
pragmatically used other rationales of the requirement to justify results
which seemed desirable.
In United States v. Donau 17s the defendant sought to quash an indictment on the ground that the overt acts alleged were not reasonably
calculated to effect the specific object of the conspiracy. In overruling
the motion, the court held that the statutory offense consisted of the
agreement alone, the overt act merely affording a "locus poenitentiae"
so that before the commission of the act a conspirator might withdraw
from the scheme without incurring guilt. The same view was expressed
in a widely quoted dictum by the Supreme Court in United States v.
Britton.x79 It seems that such a rationale is not very meaningful when
the requirement can be satisfied as to all of the conspirators, both present and future, by an overt act on the part of one of them and when
even that act may be trivial.
In Hyde v. United States,is° the Court viewed the overt act as an
element of the offense in order to hold that venue could be laid in any
district in which such an act had been committed,lsl Mr. Justice
Holmes, dissenting, reasoned that the act itself was no more a part of
the offense than was the fact that the statute of limitations had not
run.ls2 That the rationale employed in Hyde was not the exclusive
means of reaching the result of the case is indicated by the similar
venue decisions in jurisdictions not requiring an overt act.ls3 However,
with regard to the statute of limitations, courts in overt-act jurisdictions,
through use of the Hyde rationale, attained a result different from
that prevailing elsewhere. Their reasoning was that since under Hyde
the overt act completed the crime, the statute ran from the date of the
act; since each successive overt act, together with the continuing agreement, constituted another offense, the statute ran from the date of the
last such act.~94 In jurisdictions in which an overt act was not required,
on the other hand, the statute was considered to run from the terminageneral conspiracy provisions," H.R. R~r. No. 304, 8oth Cong., xst Sess. Ax48
(x947). Apparently Congress failed to realize that the change would require proof
of an overt act before a conspiracy to violate the act could be successfully prosecuted. C]. Yates v. United States, 354 U.S. 298, 334 (x957).
1~ See 3 CHrrry, Trr~ CRxMn~,~ L^w xx45 (sth Am. ed. x847).
~s 25 Fed. Cas. 89o (No. x4983) (C.C.S.D.N.Y. x873).
~7~ ~o8 U.S. x99, ~o4 (x883).
~so 2~5 U,S. 347 (~9X~).
~s~ See p. 975 inlra.
~s2 2~5 U.S. at 388.
~ss E.g., People v. Mathcr, 4 Wend. ~9, ~59 (N.Y. x83o).
~s~ See p. 960 in]ra. No court, however, seems to have held that the prosecution
may avoid double-jeopardy provisions by bringing, after a defendant has once been
acquitted, a second indictment which alleges the same agreement but a different
overt act. See generally pp. 963-68 in]ra.
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tion of the agreement,ls5 This gave wider scope to the prosecution since
it may be possible to demonstrate the continued existence of the conspiracy without resort to evidence of overt acts in furtherance of the
agreement and, more important, since some cases have held that once
the agreement is shown, there arises a presumption that it continues,ls6
Although this divergence of result still obtains between jurisdictions
which require an overt act and those which do not, the divergence is
not the inevitable product of the Hyde rationale; that can as easily
justify the rule that the statute runs from the termination of the agreement as the variant. A court could, pursuant to Hyde, regard the
overt act as completing the offense and yet hold that subsequent overt
acts were merely evidence of the conspiracy’s continuance, not successive offenses. It seems that only in the area of statutes of limitations
has the overt-act requirement been used at times to limit the scope of
conspiracy. Elsewhere the ease with which the requirement is met has
made its effect minimal.
The overt-act requirement may also be interpreted as a legislative
determination that a mere agreement does not usually represent a sufficient threat of the specific offense or sufficient evidence of a general
danger to warrant criminal prosecution,ls7 This rationale seems particularly apparent in the few instances in which legislatures have, for
conspiracies to commit certain serious crimes, made specific exceptions
to a general rule which requires allegation and proof of an overt act.los
Should it be thought desirable to limit the liability of conspirators in
effect based on mere agreement, the requirement of a more significant
act toward the achievement of the ends of the conspiracy would be one
means of doing so. Yet even if such a position is taken it seems that
there are at least some conspiracies in which agreement alone should
provide sufficient justification for intervention to protect the public.
There seems little reason to require proof of a substantial overt act in
conspiracies having some of the following characteristics: (x) the object of the conspiracy is the commission of a serious crime or commission of a number of crimes over an extended period of time; (2) there
is substantial likelihood that the object will be achieved; (3) the combination substantially facilitates accomplishment of the object; (4)
there is a strong possibility that this agreement will provide a foundation for agreement as to future unlawful acts; (5) the conspirators are
professional criminals who, having agreed upon a course of action, are
not apt to be subsequently deterred by reflection upon the sanctions
which the law imposes. Certain conspiracies may be isolated in which
these characteristics are so likely to be present that a statute may provide for punishing them as a class without proof of an overt act~ Thus,
for example, any conspiracy to trade in narcotics would be apt to dislss See generally pp. 96o-6x in/ra, including discussion of the modern theory.
~ss See p. 96I in]ra.
1s7 See, e.g., People v. George, 74 Cal. App. 440, 24I Pac. 97 (Dist. Ct. App.
x925). This seems to be the present position of the Supreme Court. See Yates v.
United
States,
354ARxz.
U.S. 298,
(z957).
lss See,
e.g.,
Rzv.334
STAT.
As~. § I3-332 (x956) ("felony upon the person of
another, . . . arson or burglary") ; N.Y. P~ . LAw § 583.
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play the characteristics listed. Or certain readily ascertainable facts
about the individual participants, such as past criminal records, might
provide an accurate index. But in most cases, the danger in mere agreement can be determined only by applying the criteria to the facts of
the particular case. Such a flexible approach, when employed in conjunction with a much more substantial overt-act requirement, would
tend to increase the uncertainty as to what behavior is criminal, and
it might also require proof of additional factors at an already complex
trial. But these objections to a case-by-case approach might be outweighed by the interest in confining criminal liability based on agreement to those conspiracies in which agreement alone is indicative of a
substantial public threat. It may be, however, that a variation in the
strictness of the overt-act requirement will, in the last analysis, not produce significant practical effects, since few conspiracy indictments seem
to be brought until after a substantive offense has been committed.
E. Requisite Plurality
r. Husband and Wi/e.- Criminal conspiracy requires a plurality
of conspirators,ls~ At common law husband and wife were one.1~° Thus
the rule was early established that husband and wife cannot be counted
as the minimum two parties necessary to make up a criminal conspiracy.1~1 The rule, accepted initially by American courts as the common
law,192 was first questioned early in this century,l°a However, it was
not expressly repudiated by a state court until I92o1~4 and not by a
federal court until I946.1~5 Some earlier courts 1~o may have applied
the common-law rule on the basis of the ancient doctrine that the wife
was not liable for substantive offenses committed jointly with her
~s~ See P~xms, Clu~mm. Law 528 (I957).
19o See generally 3 HOLVSWOR~CH, A Hm~os¢ o~ ESOLmH Law 5~33 (3d ed.
~9~3).
~o~ See x ~wg~s, PLE~ OF THE CROWN 35I (6th ed. x788).
~°aE.g., Dawson v. United States, ~o F.~d ~o6 (gth Cir.), cerL d~ied, ~7~
U.S. 687 (z9~6); United States v. Shaddk, 43 F. Supp. 33o (S.D. Mhs. z94~);
People v. Miller, 8~ Cal. xoT, ~a Pac. 934 (I889). The rule is apparently ingrained;
courts have stated that it h so much a part of the common law that le~slation
would be needed to d~regard it. E.g., People v. MacMullen, ~34 Cal. App. 8~, z4
P.~d 794 (D~t. Ct. App. x933). Other courts have rejected the rule in the absence
of leghlation only by str~ned reasoning. See Thompson v. United States, ~7
F.~d 67x, 673 (sth Cir. z955) (dictum) (rule not applied since there is no federal
common law); Marks v. State, x44 Tex. Crim. 5o9, x64 S.W.~d 69o (x94z) (rule
not applied because Texas h a community-property state). Whenever possible,
courts have avoided deci~g whether or not the common-law rule should be
ret~ned. E.g., People v. Estep, 346 Ill. App. z3~, ~o4 N.E.~d 56~ (z95~), cerL
d~nied, 345 U.S. 97o (x953).
~ See Smith v. State, 48 Tex. Crim. z33, 89 S.W. 8~7 (z9o5); Smi~ v. State,
46 Tex. CrY. ~67, 8~ S.W. 936 (z9o4). Although the rule need not have been
applied dnce a thkd party was ~volved ~ the conspiracy, the court in the earlier
SmRh case was apparently unawar~ of the ~tence of the common-law rule. The
opinion in the later ca~, wh~e an apologia for this oversight, stated in dictum that
thet~
~leDalton
shouldv.
bePeople,
feinted. 68 Colo. ~, ~89 Pac. 37 (xgzo) (relied on Ma~ed
Women’s Acts). There was no need to repudiate ~e rule, however, since a third
party was involved in the conspiracy.
tos Johnson v. United States, x57 F.~d 2o9 (D.C. Cir. x946).
*os See, e.g., State v. Clark, x4 Del. 536, 33 Atl. 3xo (Ct. Gen. Se~. t89x).
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husband because she was presumed to be under his control.197 Any
presumption of control sufficient to defeat a finding of plurality has been
much weakened.19s In the other cases in which the rule has been
accepted, it seems to have been mechanically applied; i~9 similarly,
when rejected, it has been mechanically rejected.~°° The courts in the
latter cases simply note that in no other field of modern law are husband
and wife considered one.2°1
Despite the generally mechanical approach to the rule, some justification for it may be revealed through an examination of the rationales
underlying criminal conspiracy. It is arguable that there is not sufficient increased risk of harm to society resulting from a husband-wife
combination to justify a conspiracy conviction. Even when a husband
acts alone, it is likely that his wife will know of his activities and will
lend at least tacit support. Thus it may be argued that the margin of
increased danger to society when the wife proceeds from tacit support
to active participation with her husband is sufficiently small not to merit
special punishment as conspiracy. However, even if the margin of increase is smaller than in the typical situation of progression from a
single actor to a plurality of actors, it seems that the husband-wife combination directed toward unlawful ends presents just as much danger
to society as any other unlawful combination. It appears that the margin of increased danger should be measured from the husband considered as acting without the wife’s tacit support to the active husbandwife combination, and that husband and wife should be found guilty
of conspiracy under the general-danger rationale. Moreover, under the
specific-object rationale there seems to be no valid reason for the continued existence of the common-law rule. An unlawful act is as objectionable when planned by husband and wife as when planned by two
other parties. Since the husband and wife are in fact a plurality, their
mutual encouragement, as in the case of any other combination, increases
the likelihood that the substantive offense will be committed. Any increased antisocial effects and any greater ease of success which result
directly from the existence of the plurality should be punishable.
It might be argued that the common-law rule is based upon a special
judicial tenderness for the marital relationship.~°2 Although the basis
of this argument is that what goes on between husband and wife is not
of public concern,~°3 this reason for the common-law rule has not been
found in the reported decisions.~°4 While it seems proper to foreclose
19~ See Regina v. Cruse, 2 Mood. 53, x69 Eng. Rep. 2x (x838) ; Wr~LmMS, Car~r~A~19s
LAw
§ ~58, atC~-~.~
523 (1953).
PEaX~CS,
LAw 804 (z957)~°~E.g.,
v. Miller,
82 Cal.
xOT,
22F.2d
Pac.67x
934(sth
(x889).
aoo
E.g.,People
Thompson
v. United
States,
227
Cir.
ao~ E.g., Ex par~e Estep, x29 F. Supp. 557 (N.D. Tex. x955); People v. Martin,
4 Ill.
xos,c/.
x2~
N.E.2d
(x954).
aoa~dBut,
People
v. 245
Little,
4x Cal. App. 2d 797, xo7 P.2d 634 (~94o) (conspiracy conviction upheld, although man and woman believed in good faith that
theyaoa
were
in fact theyEV~ENCE
were not). §§ 82-90, at x68-8o (~954).
Seemarried,
generallywhen
M~’CoRMICK,
ao~ Conspiracies have been found in cases in which all the conspirators were
members of the same family. Smith v. State, 48 Tex. Crim. 233, 89 S.W.
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public inquiry into mere communications between husband and wife,
even if they relate to criminal matters, it seems that this policy should
not extend to prevent conviction of husband and wife for plans and
agreements which, if entered into by others, would be a conspiracy.2°~
Under a well-established exception to the common-law rule both husband and wife can be convicted of conspiring with each other if a third
person is also a party.2°e If a stranger is accepted into the family circle,
any policy of protecting family confidences should no longer apply.
When the common-law rule is viewed mechanically, the instant a third
party joins the agreement between husband and wife, the former unity
becomes a plurality. This apparent logical inconsistency can be avoided
by viewing the agreement with the third party as a conspiracy between
the husband-wife unity and the third party. Thus the necessary plurality is achieved, and logic is not offended when the husband and wife
are convicted, not of conspiring with each other, but of conspiring with
the third party.2°7
a. Intracorporate Plurality. ~ At one time it was held that corporations could not be indicted for offenses requiring criminal intent,z°s
However, a corporation is now indictable as a conspirator,z°° arguably
for the reason that the intent of agents who conspire is imputed to the
corporation. However, as in situations involving husband and wife,
problems in determining the existence of the plurality necessary for
indictment arise. When two corporations and an officer of each are
indicted,21° the necessary plurality is evident. It is also apparent when
a corporation, one of its officers, and a third person combine for unlawful ends.21~ When, however, the corporate entity and a single agent
are the only two parties to a conspiracy, plurality seems lacking; and
there appears to be no conspiracy for which intent is imputable to the
corporation.2~
A frequently cited z~8 broad dictum, however, states that a corporation can always be counted as one of the parties necessary to make
up a conspiracy. ~4 If this is applied literally, every time a corporate
agent is within the scope of his authority and intends an unlawful
(z9o5); Smith v. State, 46 Tex. Crim. 267, 8I S.W. 936 (I9o4); c]. Rex v. Cope,
x Strange ~44, 93 Eng. Rep. 438 (I719).
¯ o~ See WII.Lt.~S, Cltr~AI. L^w § I58, at 523 (I953).
¯o~ See, e.g., People v. Gilbert, 26 Cal. App. ~d I, 78 P.~d 770 (I938).
ao¢ It has been suggested that the husband and the wife should be tried in
separate proceedings for conspiring with the third party. WX~Y~L~S, C~X~D~aL Law
§ I58, at 5~4 (I953). This seems the height of formalism.
aos See B~L~T~, Condos^Tioga § xx3, at ~76 (rev. ed. ~946).
~o~ Joplin Mercantile Co. v. United States, ~x3 Fed. 9~6, 936 (8th Cir. ~9x4)
(dictum), a~’d, ~36 U.S. 53I (x9xS).
~°See United States v. MacAndrews & Forbes Co., I49 Fed. 8~3 (C.C.S.D.
N.Y. x9o6), appeal dismissed, 2x~ U.S. 585 (x9o8).
aa~ See People v. Dunbar Contracting Co., x65 App. Div. 59, I5I N.Y. Supp.
x64 (I9~4), a~’d, ~I5 N.Y. 416, Io9 N.E. 554 (I915).
~a Union Pac. Coal Co. v. United States, x73 Fed. 737 (Sth Cir. I9o9).
a~a E.g., American Medical Ass’n v. United States, x3o F.~d ~33, ~53 (D.C. Cir.
x94~), a~’d, 3x7 U.S. 519 (x943) ; State v. Parker, xi4 Conn. 354, 365, x58 At1. 797,
8oz (z932).
a~ Standard Oil Co. v. State, ~7 Tenn. 6z8, 67o, ioo S.W. 7o5, 7z8 (z9o7).
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object, a conspiracy indictment will lie.21~ Whether this dictum should
be thus applied seems to depend upon the meaning of plurality in the
context of conspiracy. Under the specific-object rationale the agent’s
planning may be inchoate crime. However, it does not seem more likely
to be attempted simply because of the combination between the agent
and his corporation; mutual encouragement is lacking. On the other
hand, the combination between the agent and the corporation can produce greater antisocial effects than the agent could produce alone and
is more likely to attain the intended object. However, a single person is
not punishable for intending to perform an act merely because he has
at hand to effect his intent means which can cause greater harm than
could be produced were these means lacking. For example, a single
actor armed with a bomb, rather than with a knife, can cause greater
antisocial effects in committing a crime, but he is not punishable short
of attempt. In a similar manner, a trustee, intending to accomplish an
unlawful object by means of his trust, would not be punished for conspiracy although the aggregate of economic power which he controls
might enable him to effect more damage than would be possible were he
acting without the trust. Although the corporation has legal personality
for most purposes, for purposes of determining whether there is a conspiracy the case of an agent and his corporation, when the agent is the
sole human actor, seems analogous to that of the trustee and his trust.
The corporation seems an inanimate object analogous to a bomb or a
trust. Plurality in the context of conspiracy should be viewed as a
plurality of human minds, each of which is able to contribute consciously
to the furtherance of the conspiracy.216 This reasoning applies equally
well under the general-danger rationale. Thus when two corporations
and an agent of both, the only human chargeable with knowledge of
the objects of the conspiracy, were convicted, the conviction was reversed.21~
Even when a plurality of human minds has been evident, some courts
have refused to impute intent for a conspiracy to a corporation when
only the agents of that corporation were party to the agreement.2~6 It
is argued that the corporate form is necessary to implement the policy
of treating certain joint enterprises as a single entity. The acts of all
officers should be considered acts of the corporation, since the corporation can act only through its agents. This result is sometimes reached
on agency grounds. Plurality may be lacking because all the agents
represent the same principal and can all be considered "fingers of the
21s See Union Pac. Coal Co. v. United States, x73 Fed. 737, 745 (Sth Cir.
x9o9) (dictum).
216 See Hall, The Substantive Law o] ¢~ime$--z887-zP36, $o HAxv. L. l~v.
6~6, 648 (~937), which suggests that a conspiracy indictment should not fie when an
agent and his corporation are charged as the only parties to the agreement because
the Wharton rule applies.
~ United States v. Santa Rita Store Co., ~6 N.M.
~6E.g., Packaged Programs, Inc. v. Westinghouse Broadcasting Co., ~6 F.
Supp. 76 (W.D. Pa. x9~7), eev’d o~ other ground~, ~ F.~d 7o8 (3d Cir. ~958).
This was a civil case, but the same principles apply. See United States v. Nearing,
~$~ Fed. ~3 (S.D.N.¥. z9~8).
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same hand.’’~19 Thus not even the agents may be indictable.~° In the
cases accepting this analysis 221 the agents appear to have planned to
perform acts which were considered corporate acts. The results seem
to be based upon the premise that, when there is a combination among
persons who are in fact agents, collectively exercising delegated decision-making power for their corporate principal, no greater antisocial effects will result than when a single agent by himself exercises
this type of decision-making power. In these cases the agents were not
the owners of a substantial part of the corporate enterprise.222 On the
other hand, in the cases in which agency principles were not applied
as a shield to a conspiracy conviction there was substantial integration
of ownership and management,223 and the corporate officers were in fact
performing acts which, though nominally performed by the corporation, were in substance acts intended chiefly for the individual benefit
of the agents.~24 However, whether or not chiefly corporate ends
are envisaged, a plurality of minds focused on unlawful ends exists.
When a corporation acts through more than one person to accomplish
an antisocial end, the increased likelihood of success, potentially more
serious effects of the contemplated offense, and the danger of further
unlawful condUct which are the essence of conspiracy rationales are
present to the same extent as if the same persons combined their resources without incorporation. Society is benefited by viewing a corporation as a single legal entity only when it acts for proper ends. The
policy should not be construed as requiring treatment of the group as
an individual when it plans antisocial activities. In addition, to apply
these agency principles to criminal conspiracy would allow Corporate
agents to act inter sese with relative impunity, fearing only a corporate
fine, the burden of which may not affect them, should the object of the
conspiracy be punished. On the other hand conspirators not operating
within a corporate framework might under similar circumstances face
imprisonment.225
3. The Wkarton R~le. u A defendant can be convicted of conspiracy
although his coconspirators are immune from prosecution both for the
conspiracy and for the substantive offense,~5 but not when his coconspirators are without legal capacity. Moreover, a defendant can be
convicted of conspiring to commit a substantive offense for which he
al~ People v. Duke, I9 Misc. 292, 293, 44 N.Y. Supp. 336, 337 (N.Y. County Ct.
I897) (defendants’ argument).
a~°lbid. But see Miller v. United States, x25 F.2d $~7 (6th Cir.), ce~. denied,
3x6 U.S. 687
~1 E.g., Nelson Radio & Supply Co. v. Motorola, 2oo F.2d 9xx ($th Cir. zg$~),
~.~’t. denied, 34~ U.S. 92~ (~9~3) (civil case).
~ Ibid.
¯ ~s Mininsohn v. United States, xox F.2d 477 (3d Cir. x939); State v. Parker,
xx4 Conn. 354, z$8 Atl. 797 (~932). But c]. Egan v. United States, x37 F.2d 369 (Sth
Cir.), cert. denied, 32o U.S. 788 (x943) (no substantial integration).
~ Mininsohn v. United States, supra note 223; State v. Parker, s~’a note 223.
~ See People v. Duke, x9 Misc. 292, 44 N.Y. Supp. 336 (N.Y. County Ct.
xS97).
~a~Farnsworth v. Zerbst, 98 F.2d ~4~ (~th Cir. x938), ce~. denied, 3o7 U.S.
64~ (x939).
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himself is not indictable.~27 The latter rule is upheld against the charge
that it is contrary to legislative intent on the ground that the conspiracy is "distinct" from the substantive offense.22s Although this
merely states the conclusion, the rule appears to be sound in view of
the rationales underlying conspiracy. The substantive offense seems
more likely to be accomplished once the agreement is made, and in any
event, a combination dangerous in itself, no matter who is liable for the
substantive offense, introduces the normal general dangers of conspiracy. The argument that the legislature intended to punish only
the party who can actually commit the substantive offense has force
only when the party indicted for conspiring is a member of a legislatively protected class.~29 However, even in such a case, a conspiracy
conviction was sustained when the protected person was extraordinarily
active in pursuing the criminal object23°
The situation in which a person can be convicted of a conspiracy
although he cannot be indicted for the substantive offense is related to
that in which the so-called Wharton rule applies.2sl Briefly, the Wharton rule states that when by definition the intended substantive offense
requires a plurality of actors, a conspiracy prosecution cannot be maintained if only the minimum number of parties logically necessary for
the commission of the substantive offense agree to commit it. The
courts seem to justify this rule on the basis that when two parties conspire to commit such an offense there is no danger involved beyond that
inherent in the offense itself..32 If conspiracy is criminal chiefly because
an identifiable incipient crime is to-be punished, the rule seems unfor-.
tunate; as soon as the parties necessary to effect the substantive offense
have agreed upon their criminal end, a greater likelihood that the
crime will be committed appears to exist. Only if attention is focused
solely upon the fact that this combination cannot possibly increase the
antisocial effects of the particular act intended merely because a plurality is acting, is the rule supported under the specific-object rationale.
The rule has been said to apply in situations such as the giving and
receiving of bribes ,as and the wholesale buying and sell.ing of contraband goods.2~4 These cases seem to involve some of the general conspiracy dangers associated with an antisocial combination as such, be~
cause the impact of the planned action is aimed at and almost inevitas27 See Solander v. People, ~ Colo. 48, 62-63 (I873).
2~s See State v. Crofford, x33 Iowa 478, xxo N.W.
U~gE.g., Gebardi v. United States, ~87 U.S. ~x~ (~93~) (woman transported
c~not consp~e to violate Mann Act).
¯ aOUnited States v. Holte, ~36 U.S. r4o (x9xS). The dec~ion seems sound on
i~ facts, but ~e dangers of such re~oning are apparent.
¯ a~ "When to the idea of an offense plurality of agents ~ logically nece~a~,
conspiracy, which assumes the voluntary accession of a person to a crime of such
a nature that it ~ aggravated by a plura~ty of agen~ can not be maintained."
~ WHarTOn, C~AL L~w ~ x6o4, at x86~ (x~th ed. x93~).
~a~ See, e.g., People v. Purcell, 304 Ill. App. ~x~, 26 N.E.~d x53 (~94o).
~aa United States v. Dietrich, x~6 Fed. 664 (C.C.D. Neb. x9o4) (b~be~ of a
United States Senator).
~a~ Unit~ States v. Katz, ~7z U.S. 3~4, 35~ (x9~6) (~ctum). See also United
States v. ~uli, z37 F.~d 845, 846 (~d Cir. x943) (dictum) (recdving stolen goods).
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bly extends to nonparfies to the substantive offense. Therefore, it
seems that application of the Wharton rule in these situations is inconsistent with the general-danger rationale for conspiracy. However, in
dueling, bigamy, incest, and adultery, the classic Wharton rule cases,2s~
and in analogous situations such as gaming at cards,2s6 the dangers norreally resulting from an antisocial combination as such seem less real.
These offenses are not aimed primarily at injuring third parties, and
thus the application of the Wharton rule in such cases is arguably
justified under the general-danger rationale. On the other hand, it may
be said that society punishes no act merely because it injures the perpetrator himself, and the very fact that the act which the parties conspire to commit is punished criminally indicates that there is some
antisocial danger in such a combination. Thus, even in classic Wharton
rule situations a general danger may exist.
Even if a strong reason cannot be found for upholding the Wharton
rule under either rationale, it may at least be said in its defense that
legislatures have declined to change it over a considerable period of
time, indicating, if not approval of, at least acquiescence in the social
iudgment of the courts. Further, the rule is said to embody legislative
intent.2s7 Since the legislature must necessarily have considered the dangers inherent in the combination involved, it may be argued that the
enactment of a penalty only for the substantive offense excludes any
separate punishment for the combination necessary to commit the oflense, at least when the substantive offense has been completed,s3s
Whatever its rationale, the Wharton rule is of long standing 2s9 and
is firmly entrenched in both state24° and federal law.241 And it has
been erroneously applied to such acts as abortion2~2 which do not
logically require a plurality. On the other hand, it has been properly
rejected when urged as a defense in cases involving smuggling,~ and
transportation of prohibited goods,2~ and even when as a matter of
fact the substantive offense could not have been completed without the
co-operation of all the participants.24~ Some courts have applied the
¯ a~ 2 WH^RTON, CR~]~AL L^W § x6o4, at x86~ (x2th ed. x93~).
sa~ People v. Purcell, 3o4 IH. App. ~xS, ~6 N.E.~d x$3 (x94o).
~ See, e.g., State v. McLaughHn, x3~ Conn. 35~, 334, 44 A.~d

(x9~s).

¯ ~s See United States v. Burke, $$x Fed. ~o~4, ~o~s (S.D~N. ~9~5) (~ctum),
rev’d on other grounds sub nora. Salas v. United States, a34 Fed. 842 (2d C~. ~9~6).
~ See Shannon v. Commonweal~, :4 Pa. ~:6 (~85o).
~°E.g., State v. Law, ~89 Iowa 9~o, ~79 N.W. z45 (:9~o). But see People v.
Keyes, ~o3 Cal. App. 6~4, ~84 Pac. :o96 (~93o) (rejecting the rule).
~ E.g., United States v. Zeufi, ~37 F.:d 84~ (~d Cir. ~943). The rule ~ apparently not applied in the Engli~ court. It has been d~m~d by the lea~ng Brit~
commentator as "unnecessary subtle." W~s~s, C~M~ LAw g ~64, at 533

n.3 (x9~3).

~ Commonwealth v. Bricker, 74 Pa. Super. ~34 (x9~o).
~s United States v. ShevHn, ~x~ Fed. 343 (D. Mass. x9x3).
~Laughter v. U~ted States, ~$9 Fed. 94 (6th C~.), ce~. denied, ~49 U.S.
6x3 (xgx9). Bu~ ~ee Norr~ v. United States, 34 F.~d 839 (3d C~. x9~9),
~ o~ber grou~d~, ~Sx U.S. 6x9 (x93o).
~ State e~ ~el. Durner v. Hueg~, xxo Wb. x89, ~45, 85 N.W. xo46, xo6o (xgox),
a~’d ~ub no~. Aikens v. Wisconsin, x95 U.S. ~94 (x9o4).
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rule in situations in which the number of participants exceeded the
number logically required to commit the substantive offense.~46 In each
of these situations co-operation between two persons was a necessary
element.~47 The courts appear to have considered the persons in excess
of the two required as a part of one of the two co-operating entities,
sometimes, perhaps, applying agency principles.~4s However, it seems
that the additional parties may have facilitated the commission of the
substantive offense and made it more likely to be undertaken. In addition, the typical dangers to society resulting from an antisocial combination as such appear to have been present,s4~ In any event, even when
the substantive offense has been committed, it seems that the legislature
in establishing the punishment for the substantive offense would not
have intended to exclude punishment for a combination larger than that
necessary for the commission of the offense. Moreover, insofar as these
decisions are based upon agency doctrines, the increased danger from
the additional minds should lead to the rejection of agency doctrines in
such situations.2~°
A "well-defined" exception to the operation of the Wharton rule has
been established.251 Under this exception the rule does not operate
when fewer than all the parties logically necessary for the commission
of the substantive offense are indictable for it.2~2 The exception, not
provided for in the rule as stated by Wharton, has been criticized.25a
The critics reason that making one of the parties nonculpable for an
unlawful object which by its nature requires plurality creates no greater
risk justifying prosecution than when all necessary parties are culpable.
However, when fewer than all the participants logically required are
punishable for the substantive offense, it seems clear that the punishment prescribed by the legislature for that offense does not include any
punishment for the antisocial combination necessarily involved.2~4
246See, e.g., United States v. Sager, 49 F.2d 725 (2d Cir. x93x) (three persons
bribing one juror); People v. Wettengel, 98 Colo. x93, 58 P.2d 279 (x935) (district attorney and two persons bribing him). Bu~ ~ee State v. Lennon, 3 N.J. 337,
7o A.2d x54 (~949).
24¢ F~.g., United States v. Hagan, 27 F. Supp. 8x4 (W.D. Ky. i939).
~s See United States v. New York Cent. & H.R.R., ~46 Fed. 298 (C.C.S.D.N.Y.
~9o6), a1~’d, ~2 U.S. 48~ (x9o9). Bu~ see Old Monastery Co. v. United States,
F.2d 9o5 (4th Cir.), cerL denied, 326 U.S. 734 (~945) (rejecting agency principles
as a basis for applying the Wharton rule).
a4~E.g., United States v. Sager, 49 F.ad 725 (2d Cir. z93~) (bribery); United
States v. Hagan, 27 F. Supp. 8z4 (W.D. Ky. ~939) (hiding fugitives from justice).
aS°See McKnight v. United States, a52 Fed. 687 (8th Cir. xgx8), cert. denied,
249asx
U.S.
6x4
(I9~9).
See
People
v. Purcell, 3o4 Ill. App. 2~5, 26 N.E.~d x53 (~94o).
~aE.g., Ex par~e O’Leary, 53 F.2d 956 (Tth Cir.), cerL denied, 283 U.S. 83o
(x93x); Vannata v. United States, 289 Fed. 424 (2d Cir. xga3); May v. United
States, x75 F.2d 994, xoo3 (D.C. Cir.), cerL deeded, 338 U.S. 83o (x949) ; Chadwick
v. United States, ~4x Fed. 225 (6th Cir. x9o5). It has generally been applied
when persons in excess of the minimum number logically necessary for the commission of the substantive offense were involved. E.g., ibid.
2s~ See, e.g., 98 U. P,~. L. R~v. ~Sx (z949).
~ Bu~ ~e¢ Shannon v. Commonwealth, z4 Pa. 226 (z85o). In this case, the
earliest Wharton rule decision found, apparently only one party could have been
convicted for the substantive offense, adultery.
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A. Withdrawal
The term "withdrawal" refers to voluntary action by a conspirator
legally effective to terminate his relationship to the conspiracy. In view
of the fact that the gist of conspiracy is the unlawful agreement itself,
it may seem anomalous to permit a defendant who has already participated in this agreement to avoid guilt. Nevertheless, in those jurisdictions which have overt-act requirements,255 the defendant is not punishable as a member of the conspiracy if he withdraws before an overt
act is committed.2~ The clear purposes of this rule are to encourage
the conspirator to abandon the conspiracy prior to the attainment of
its specific object and, by encouraging his withdrawal, to weaken the
group which he has entered.2~ Since both of these purposes may be
attained after the commission of an overt act which is not itself a substantive crime, it is difficult to defend the choice of the first overt act
as the locus poenitentiae. Similarly, although the authority is contrary,25s it seems that in some cases withdrawal should be recognized
as a defense even when an overt act is not required to complete the
conspiracy. Thus, it may be argued that when an agreement is dangerous enough at its formation to warrant punishment, withdrawal should
not be a defense. But if there is no real danger until a significant act has
taken place betraying the positive disposition of the group to accomplish its object,25~ it is arguable that withdrawal should be allowed up
to that point. Withdrawal may also enable the defendant to avoid liability for subsequent offenses committed by a coconspirator for which
he would otherwise be liable either as an accomplice ~0 or as a result
of his membership in the conspiracy.2nl The existence of this greater
potential liability may serve as an added inducement to the defendant
to withdraw.
In all jurisdictions, the statute of limitations for the conspiracy will
commence to run in favor of the defendant upon withdrawal.2n2 At
one time it was necessary for the prosecution to produce evidence that
the defendant had not withdrawn before the statutory period preceding
the indictment.2~3 However, in Hyde v. United States,2~ the Supreme
a~5 See pp. 945-49 supra.
ass See, e.g., United States v. Beck, xx8 F.~d x78, x84 (Tth Cir.) (dictum), cert.
denied, 3x3 U.S. 587 (x94x).
a~v However, it may be argued that the concept of withdrawal did not arise
out of any policy considerations, but is merely the incidental result of the terms
commonly used in conspiracy statutes to define the overt-act requirement. See,
e.g., I8 U.S.C. §
ass See, e.g., Orear v. United States, ~6i Fed. ~57, ~9 (sth Cir. xgxg).
ano See p. 948 supra.

~so See, e.g., State v. Peterson, ~x3 Minn] 56, 4 N.W.~d 8~6 (x94~).
~sx See pp. 993-xooo in]ra.
aS~See, e.g., United States v. Benjamin, x~o F.~d 5~x, 5~3 (~d Cir. x94x)
(dictum).
ass Ware v. United States, x54 Fed. 577, ~8o (Sth Cir.), cerL dented, 2o7 U.S.
$88 (x9o7): "Evidence must be produced from which a jury m~y reasonably infer
the joint assent of the minds of the defendant and of one or more other persons
within the three years to the existence and the prosecution of the unlawful enterprise."
¯s,~ ~5 U.S. 347 (x9x2).
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Court established the rule that the defendant must show that he had by
some affirmative action withdrawn from the conspiracy. This decision
might have been interpreted as merely shifting the production burden
on the issue of withdrawal to the defendant, and leaving the persuasion
burden with the state.2e~ The courts, however, have imposed upon the
defendant the burden of persuading the jury of his withdrawal.268
Although it seems that a conspirator’s criminal act is theoretically at
an end when he ceases to agree, the defendant’s withdrawal, in order
to be effective, must in some manner be communicated to his coconspirators.267 The evident purpose of this rule is that thereby his associates may also be dissuaded from further pursuing the object of the
agreement. Thus, while evidence of intent to disassociate may warrant
an inference that the required communication was made, it will not
alone constitute a valid withdrawal.~6s However, if the notification to
the other parties would be sufficient to inform a reasonable man that
the defendant is withdrawing his support, the fact that it is unreasonably interpreted will not defeat the defense of withdrawal.2~0 Also, in
keeping with the purpose of the rule, the communication must be made
by the defendant in time for his companions effectively to abandon the
conspiracy.27° If the defendant informs his fellow burglar before entering a building that he will have no part in the crime, and the situation
is such that they could both safely abandon their criminal design, no
guilt should attach for any future acts committed by the other burglar.2¢1 But if the defendant, having agreed to drive the escape car
for a bank robbery, shouts his withdrawal as his masked associates enter
the bank, he must share responsibility for their crimes.27z However,
in deciding that notice is insufficient unless given to every coconspiratot,~¢s the courts have gone beyond the rationale of notification. It appears sufficient that the defendant reasonably expected his withdrawal
to be communicated to the rest of his associates by those whom he informed; to require him personally to contact all members seems too
harsh.
A more stringent--and less desirable- theory of withdrawal was
advanced in Eldredge v. United States.~4 The defendant, who was a
member of a conspiracy to embezzle bank funds and conceal the
ae~ See Note, 29 NN.U.L. Rzv. x47o, x473 (x954).
~eeSee, e.g., United States v. Dubrin, 93 F.2d 499, 504 (2d Cir. x937), cert.
denied, 3o3 U.S. 646 (x938).
ae¢ See, e.g., State v. Klein, 97 Conn. 3~x, xx6 Atl. 596 (xg~).
~os See State v. Taylor, x73 La. xoxo, x39 So. 463 (z93x), cert. denied, ~85 U.S.
547¯ (~93~).
e~ State v. Allen, 47 Conn. ~, ~4o (~879).
~°See, e.g., Rex v. Whitehouse, 55 B.C. 4~o, [~94~] ~ D.L.R. 683 (~94o).
See generally W~s. ST,~. § 939.o$(~)(c) (~955), which provides that the defense of withdrawal shall be available to a potential accomplice who "voluntarily
changes his mind and no longer desires that the crime be committed and notifies
the other parties concerned of his withdrawal within a reasonable time before the
commission of the crime so as to allow the others also to withdraw."
~ See People v. Chapman, ~4 N.Y’. 463, 477, ~ N.E. 38~, 38~ (~9~8)
(dictum).
~ C]. People v. Nichols, ~3o N.~r. ~, ~9 N.E. 883 (~9~).
~ See, e.g., Loser v. Superior Court, 78 Cal. App. ~d 30, ~77 P.~d 3~o (~947).
~ 62 F.~d 449 (~oth Cir. ~93~).
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theft by false bookkeeping methods, eventually told his coconspirators
that he was "absolutely through" and that he was unable to conceal the
deficit any longer. More than three years after this declaration, he
was indicted for conspiracy, and the trial judge refused to submit the
issue of withdrawal to the jury. The conviction was sustained on the
ground that the defendant must not only inform all his coconspirators
of his intention to withdraw, but must also be successful in dissuading
the others from pursuing the conspiracy further.~5 The court reasoned
that if the coconspirators were not in a mood to comply, the defendant’s
declaration could be no more than an "ineffective gesture." 27~ Since
the object of the conspiracy was concealment of a crime, an effective
withdrawal under this theory would have required its disclosure. A
doctrine which permits withdrawal only through confession is not calculated to increase the number of persons who abandon criminal enterprises. Moreover, while this theory is the ultimate extension of the
purpose underlying the communication requirement, the injustice involved in making the defendant’s liability contingent upon the acts of
others seems to outweigh its advantages.2¢¢
Although the courts have shown no disposition to vary the requirements for withdrawal with the context in which the defense is raised,
a uniform definition does not seem appropriate to all situations. If a
defendant seeks to escape liability for the conspiracy, proof that he
has not participated in the agreement within the statutory period and
that he has warned his cohorts not to rely upon his support should be
sufficient.27s The same test is warranted when the defendant is indicted
for an associate’s crime solely on the basis of membership in the conspiracy, since the basic rationale for vicarious liability in such a case is
the existence of mutual reliance among the conspirators rather than any
direct causal link.2~ But when the defendant is indicted as an accomplice to a substantive crime, there is reason to demand not only that
he give notice of withdrawal, but also that he make reasonable efforts
to nullify the effect of his contribution.2s° Thus, if the defendant has
supplied a gun, he should be required to try to recover it, or if his aid
consisted of guidance or of services rendered, a bona fide attempt to
dissuade his cohorts should be required.2sl Only on those rare occasions
~7~ See also People v. Orfiz, 63 Cal. App. 662, 2I9 Pac. Io24 (I923).
~76 62 F.2d at 452.
¯ ~7 C]. Note, 29 N.Y.U.L. Rwv. I47o, I473 (x954). See also ppl 962-63 infra.
¯ ~s See Galan v. State, 44 Ohio App. I92, I84 N.E. 4o (I932), appeal di~i~ed,
x27 Ohio St..IT9, I87 N.E. 574 (I933).
~ See pp. 993-xooo
as° See Movv.L
~9~.~).
as~ See State v. Webb, 216 Mo. 378, II5 S.W. 998 (~9o9). A husband and
wife had agreed to a suicide pact. After buying the gun, the husband abandoned
the idea, and attempted to persuade his wife to do the same. It was agreed that
they would return the gun the next day. Early the next morning, after attempting to kill her husband, the wife shot herself. The husband’s conviction as an
accomplice to his wife’s suicide was reversed, the court holding that he had made
a good-faith attempt to dissuade his wife from pursuing the common plan. The
husband was not required to return the gun which he had contributed to the plan
although it had a direct influence on the crime.
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when it is impossible for the defendant to comply with the less drastic
requirement of withdrawal because of the unavailability of any means
of communicating with his associates, as when the defendant is in jail,
should he be required to exculpate himself by timely disclosure to the
authorities.2s2
The issue may also arise whether a person other than the defendant
has withdrawn from the conspiracy. For example, the defendant may
wish to show that an overt act or a substantive crime was committed
by a former conspirator only after this conspirator had withdrawn from
the conspiracy.~s3 Also, if only two are alleged to have conspired, withdrawal by one will terminate the conspiracy and set the statute of limitations in motion as to both. At times the defendant may be forced to
argue that a fellow conspirator did not withdraw, since testimony of one
coconspirator against another must be corroborated, and it may be to
the prosecution’s advantage that the essential proof emanates from one
who was not a party to the agreement.2s4
B. Termination
t. General Acts. m The point at which a conspiracy terminates determines whether the declaration of a coconspirator is within the pendency
of the conspiracy,2s~ whether a later-joining defendant has entered the
original conspiracy or a new one,2s6 and whether the statute of limitations bars a conspiracy prosecution.2st The statute of limitations begins
to run in favor of an individual conspirator either when he withdraws 2ss
or when the conspiracy itself terminates.~s9 The crime of conspiracy is
complete as soon as there is an agreement, and, in those jurisdictions
where necessary, an overt act. As a result, the courts originally took
the view that the statute began to run at that time.29° Even if there
were continuous overt acts, no action could be brought after the statutory period had elapsed unless there was a new agreement. This view
was soon altered so that each successive overt act started the running
of a separate statute of limitations.291 As it has finally evolved, the rule
in jurisdictions in which an overt act is required is that each new overt
~S2 C]. MODEL PE~rAL CODE § 2.06(5) (C) (ii)

(Tent. Draft No. 4, x955).
~S3See Marino v. United States, 9x F.2d 69x, 698 (gth Cir. x937) (dictum),
cert. denied, 3o~ U.S. 764 (x938).
~s~ See Rex v. Whitehouse, 55 B.C. 4~o, [x94x] x D.L.R. 683 (x94o).
¯ sn E.g., United States v. Goldstein, x35 F.~d 359 (~d Cir. x943). See also pp.
986~7 infra.
~SSE.g., McDonald v. United States, 89 F:~d ~8 (8th Cir.), ~ert. den~d, 3o~
U.S. 697 (x937) (defendant held gu~ty of conspiracy to ~dnap under federal
statute although he ~oined to exchange ransom b~ls after substantive cr~e).
~s~ See generally Note, 56 COLUM. L. REv. x~6 (x956); Note, ~9 N.Y.U.L.
REv. x47o (~954); Note, ~o~ U. P~. L. REv. 630 (x9~4); ~8 H~v. L. R~v.
(~944). ~ere ~ no problem in those stat~ in which the statute of l~itatlons only

begins to run when the conspkacy ~ di~overed, e.g., La. R~v. Sr~r.
or in those states which have no statute of l~itations for consp~a~, e.g., N.C. G~.

Sr~r. ~ ~5.~ (~953); see Note, xo~ U. P~. L. REV. 630, 64~-~3 (x954).
~ss S~ case cited note ~6~ supra.
as~ E.g., F~wickv. United States, 3~9 U.S. ~x~ (x946).
¯~o United States v. Owen, 3~ Fed. 534 (D. Ore. ~887).
~ Jones v. United States, x6~ Fed. 4~7, 4~6, 4~7 (gth Cir.), ¢erl. den~d~
¯ U.S. ~76 (x9~).
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act renews the running of the statute; thus, a conviction for the conspiracy is not barred if there is any overt act falling within the statutory period.2°2 However, evidence of earlier overt acts is admissible
to prove the conspiracy even though prosecution for these acts as substantive crimes may be barred by the statute.298 When no overt act is
required, this rule for the termination of the conspiracy does not necessarily apply, and the point at which the statute of limitations begins
to run is more difficult to determine. In United States v. Kissel,2~4 a
conspiracy prosecution under the Sherman Act, which does not require
an overt act, the Supreme Court stated that the statute of limitations
begins to run either when the conspiracy has been abandoned or when
it has achieved success and terminated.~5
The termination problem is complicated if the conspiracy is a "continuing" one, directed toward the accomplishment of an indefinite succession of objects as distinguished from one with a single or limited
object.~9~ Some courts, particularly when the conspiracy was complex
and highly organized, have held that a continuing conspiracy is presumed to continue until the contrary is proved,~7 thus shifting the burden of proving termination to the defendant.2ss This presumption seems
harsh, since the defendant may not only have to contend that there was
no conspiracy at all, but also have to introduce evidence that it had
ended.
The concept of the continuing conspiracy may have occasionally been
abused. In a case involving an indictment for conspiracy to defraud the
Government of taxes by the operation of an illegal still, the conspiracy
was held to continue after the destruction of the still and the arrest of
some of the conspirators. Although it seems clear that the conspiracy
ended with the frustration of its purpose, the court reasoned that "come
what may, the determination of the conspiracy not to pay whatever part
of such taxes they could still evade was doubtless present." ~9
Until recently there was doubt whether the presumption of a continuing conspiracy could be applied to prevent the running of the statute
of limitations in cases in which an overt act was required and no act
2~2 Grunewald v. United States, 353 U.S. 39t, 396--97 (1957); Ware v. United
States, I54 Fed. 577, 579 (Sth Cir.), cert. denied, ~o7 U.S. 588 (I9o7); Cooke v.
People, 231 Ill. 9, 82 N.E. 863 (19o7); People v. Hines, 284 N.Y. 93, 29 N.E.2d
4832o3
(I94o).
United States v. Johnson, 165 F.2d 42, 45 (3d Cir. 1947), cert. denied, 332
U.S. 852 (1948) ; Ware v. United States, 154 Fed. 577, 579 (Sth Cir.), cert. denied,
2o72o~
U.S.
2t8588
U.S.(I9o7).
6or
20~ But c]. Lowell v. People, 13I IlL App. 137, 14o, rev’d on other grounds, ~9
Ill. 227, 82

N.E. 226 (19o7).

¯ oe It is important to distinguish a "continuing" conspiracy from a conspiracy
the result of which is continuing. See Fiswick v. United States, 329 U.S. 2ii, 216
(1946). See also p. 930 supra.

aO*E.g., Local 167, Int’l Bhd. of Teamsters v. United States, 29I U.S. 293,
297-98 (1934); Coates v. United States, 59 F.2d 173, I74 (9th Cir. 1932);
McDonald v. United States, 89 F.2d t28, x33 (Sth Cir.), cert. denied, 3oi U.S.
697 (I937).
2,a This is contrary to the general rule of criminal law that the burden is on
the a~e
prosecution
to prove
that the offense
is not359,
barred
the statute of limitations.
United States
v. Goldstein,
135 F.2d
36xby
(2d Cir. I943).
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occurred within the statutory period.3°o It now seems settled, at least
in the federal courts, that when an overt act is required, the statute of
limitations begins to run from the last overt act, even for a continuing
conspiracy,s°l
a. Acts of Concealment.--A problem currently before the courts
is the extent to which acts of concealment will defer the running of the
statute. Although the courts tend to treat conspiratorial acts of concealment as a single problem, analytically these acts fall into several categories. The concealment itself may be the primary criminal object of
the conspiratorial group, as in concealing dangerous weapons,a°2 In
such a case the defendants may be indicted for a conspiracy to conceal.
Unless some point of time is chosen as that at which the concealment
occurs, such a conspiracy may never terminate.
A second category arises when there is a conspiracy contemplating
an indeterminate number of objects so that the concealment of its various
crimes is an incident to its remaining "in business." 8oa When this is the
case, the statute begins to run from the last act of concealment, since
here the aim of the concealment is the continuance of the conspiracy and
not merely the avoidance of detection of its past crimes. On the other
hand, if a court views such conduct as a number of successive conspiracies, each directed toward the commission of a single crime, ordinary
acts of concealment should not defer the running of the statute,a°4
A third category of acts of concealment consists of those which ordinarily follow the achievement of the goal of a conspiracy having only
a single object. In many cases courts have found merely from such acts
to conceal, implied conspiracies and thus deferred the running of the
statute of limitations until the last overt act of concealment.8°~ This is
technically justifiable since in every conspiracy there seems to be implicit an understanding that each member do his part to conceal the
collective guilt. Thus, it might be said that the agreement and the
antisocial group continue to exist. However, this approach, which would
suspend the statute of limitations almost indefinitely in every case,
has been barred in the federal courts by Krulewitch v. United States.~°6
Under Krulewitck it is not clear whether acts of concealment subsidiary
to the primary object of the conspiracy can ever defer the running of
the statute, and, if they can, precisely what type of evidence will be
sufficient to establish the continuance of the conspiracy.
In Grunewald v. United States~°7 the defendants were convicted of
s°°See United States v. Cohen, x45 F.2d 82, 94 (2d Cir. x944), cerL denied,

323 U.S. 799 (I945).

s°lGrunewald v. United States, 353 U.S. 39z, 396-97 (I957). See also cases
citedso2
note
supra. v. United States, 329 U.S. 2Ii (I946) (concealing Nazi memberSee292
Fiswick
ship); Rettich v. United States, 84 F.2d zx8 (xst Cir. x936) (concealing proceeds
of robbery).
sos See United States v. Grunewald, 233 F.~d 556 (2d Cir. x956), rev’d, 353
U.S.
; Note,
$6 CoLv3~.
L. Rzv.
(i956).
ao,39I
C].(I957)
Krulewitch
v. United
States, 336
U.S. i~i6
44o (I949).
sos E.g., Eldredge v. United States, 62 F.2d 449 (xoth Cir. I932).
sos 336 U.S. 44o (I949). See also Pressley v. State, 2o$ Ga. I97, 2o7, $3 S.E.~d
~o6, ii3 (~949) (dissenting opinion).
so, 353 U.S. 39I (I957).
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conspiring to defraud the United States of taxes by, inter alia, obtaining
"no prosecution" rulings. To conceal the discrepancies, internal-revenue
records were altered and some taken from the Government’s files. The
Court held that "acts of covering up, even though done in the context
of a mutually understood need for secrecy, cannot themselves constitute
proof that concealment of the crime after its commission was part of
the initial agreement among the conspirators." sos This statement seems
to imply that a subsidiary agreement to conceal cannot be proved by
inference from any acts of concealment even when such acts are serious,
although all other phases of conspiracy can be proved by inference from
acts.3°9 However, other courts, even after the Grune~vald case, have applied the test of whether sufficiently "affirmative" acts are present that
an explicit agreement to conceal may be inferred,alo Such a limitation as
that suggested in Grune~vald would make proof of subsidiary conspiracies to conceal almost impossible, since it is unlikely that there will be
direct evidence of an explicit agreement to conceal. Indeed, the Court
indicated that this restriction may merely be an arbitrary way of limiting
an already broad offense,sl~ Terminating the conspiracy at the point
of the commission of the substantive crime is a judicial determination
that the dangers of the continuing agreement after that time are outweighed by the policy behind the statute of limitations. When the acts
of concealment themselves are sufficiently antisocial, however, the
dangers may be so great as to warrant a finding that the conspiracy has
not terminated.

U. Multiple Trials and Cumulative Punishment
1. Two Conspiracies. ~ Most courts have held that successive trials
place a defendant twice in jeopardy for the same offense, and that the
imposition of cumulative punishment on two or more counts at a single
trial is improper, only if upon examination of the indictment it appears
/
that the evidence required to support
a conviction on one charge would
warrant a conviction on the other,sl~ This "same evidence" test was
applied in the early case of The King v. Vandercomb sis to permit a retrial after dismissal for a variance between indictment and proof. Although it seems that retrial after such a dismissal does not offend the
considerations of fairness which underlie the protection against double
sos ld. at 402.
so~ The Court in Grune~vald also drew a distinction between acts of concealment
in furtherance of the main objectives of the conspiracy and acts of concealment

done after the central objectives of the conspiracy had been achieved. [d. at 4o5.
However, the facts of that case demonstrate the difficulty in applylng such a
test, since the alteration of records to avoid detection of the tax fraud could as
easily
in furtherance
of the
objectives.
alohave
See, been
e.g.,viewed
UnitedasStates
v. Perrone,
x6imain
F. Supp.
a52, :~59 (S.D-N’.Y. I958).
But c/. Forman v. United States, 259 F.2d z28, z35 (gth Cir. x958).
a1~353
U.S.
at 4o4.v. Commonwealth, zo8 Mass. 433 (x87x); Gavieres v. United
s~a E.g.,
Morey
States, 22o U.S. 338 (xgIx) ; Ebeling v. Morgan, ~37 U.S. 62~ (x9xS). See Kirchheimer, The Act, the O~ense, and Double Jeopardy, 58 Y~z L.J. ~x3 (~949);
ALl, Al~mxs~iol¢ OF ~rz C~I~m~. L^w: Dovs~,g

(proposed final draft) [hereinafter cited as ALI
s~a 2 Leach C.C. 708, 720, x68 Eng. Rep. 45~, 46x (~796).
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jeopardy,s14 a literal application of the same-evidence test to all conspiracy cases would seriously undermine the constitutional safeguard.
By alleging different combinations of participants, dates, and overt acts

in successive counts or indictments, the prosecution might conduct several trials or obtain several convictions for one conspiracy,a15 This
result has been avoided in many cases by holding that if, despite variations in the indictment, the evidence indicates that there was in fact
a single agreement, there may be only one prosecution and one punishment.31e

In the federal courts there was at one time a conflict of authority
concerning whether a combination to commit several offenses was punishable as one consipracy or as several,s1¢ Under a conspiracy statute construed as aimed at least in part at dangers connected with the specific

object,sis it seems that cumulative punishment should be imposed for
such a combination to the same extent as would be authorized for the
substantive offenses, since the agreement increases the likelihood of

commission and the potential harmful effects of each contemplated offense,a19 In Braverman v. United States,a2° the Supreme Court held

that under the general federal conspiracy statute a2t a single agreement
is only one conspiracy no matter how diverse its objects. This case seems
to indicate that the increased specific dangers attributable to the contemplation of additional objects are not sufficient to warrant separate
punishment under the general statute, and that a separate general danger
is indispensable to each offense. Although this case involved the imposition of cumulative sentences at a single trial, the Court’s reasoning
seems equally applicable to bar successive prosecutions, and it has been
so applied.322 However, since some appellate courts have appeared
at4 "The underlying idea . . . is that the State with all its resources and power
should not be allowed to make repeated attempts to convict an individual for
an alleged offense, thereby subjecting him to embarrassment, expense and ordeal and
compelling him to live in a continuing state of anxiety and insecurity, as well as
enhancing the possibility that even though innocent he may be found guilty."
Green v. United States, 355 U.S. z84, 187-88 (z957); el. id. at 219 (dissenting
opinion). See also Comment, 65 x!At- - L.J. 339, 34o-4x (I956) ; Note, 24 MI31N. L.
Rl~v. 522, 562 (194o). Although a material variance may prejudice the defense
because of surprise, it may be difficult for the prosecution, especially in a complex
conspiracy case, to frame its charges with perfect accuracy, and the public should
not be penalized for an inadvertent pleading failure.
aa5 See, e.g., Henry v. United States, I5 F.2d 365 (1st Cir. i926).
3teE.g., Short v. United States, 91 F.zd 614 (4th Cir. i937). Similarly, conspiracy has been considered to be a continuing offense, and a continuing offense
may not be arbitrarl]y divided into periods for purposes of separate punishment.
see In re Snow, 12o U.S. 274 (I887). However, since a conspiracy ends upon trial on
the first indictment, if the same parties again conspire for the same purposes after
trial, it is a new conspiracy and therefore a new offense. See United States v. Swift,
I86 Fed. Ioo2 (N.D. Ill. I9II).
st, Compare Sprague v. Aderholt, 45 F.2d 790 (N.D. Ga. I93o), with Yenkichi
Ito v.
States,
64supra.
F.2d 73, 77 (9th Cir.), cert. denied, 289 U.S. 762 (I933).
z~sUnited
See pp.
924-25
slo This may be the proper interpretation of statutes which prohibit a conspiracy to commit a named offense. E.g., Sherman Act, 26 Star. zo9 (I89o), as
amended, I5 U.S.C. §§ i,
~a°317 U.S. 49 (I942).
~at I8 U.S.C. § 37I
aaaE.g., Short v. United States, 91 F.~d 614 (4th Cir. t937). The Court in
Braverman cited indiscriminately cases involving multiple punishment and suc-

This content downloaded from 169.234940.2 on Fri, 12 Apr 2013 13:11:38 PM
All use subject to JSTOR Terms and Conditions

Z959]

DEVELOPMENTS m CONSPIRACI~

965

unduly reluctant to set aside a finding of fact that there was more than
one agreement,s~3 the benefit to the defendant of the Bra~erman rule
is somewhat limited.
It seems that in determining whether cumulative sentences should be
imposed a court should, as in Bra~erman, apply a test of statutory construction.324 The prescription of sentences is a matter for the legislature.sz~ Since a single large sentence may be imposed for an offense, the
legislature should be able to accomplish the same result indirectly by
authorizing cumulative punishment for the same action defined as two
or more separate offenses,s2o Thus the imposition of two or more
sentences at a single trial, if authorized by the legislature, does not seem
to place a defendant twice in jeopardy for the same offense. On the other
hand, if an examination of legislative purpose indicates that there should
be only a single penalty for an action or series of actions, cumulative
punishment should not be imposed,s27 In either case the application of
the same-evidence test may result in a frustration of legislative purpose.
It has been held that cumulative punishment may be imposed for a
single conspiracy which violates more than one statutory provision,s2s
Although some cases so holding are based upon the same-evidence
test,ss9 this result is not inconsistent with Bra~erman, since that case
involved the construction of a single provision. American Tobacco Co.
~. United States,sso a leading conspiracy case, can be interpreted as
holding that a legislative intent that punishment should be cumulative
can be inferred from the mere existence of more than one statutory
provision applicable to a single set of facts,as1 However, in recent decesslve trials. For an earlier case supporting the contrary view on successive trials,
see 3sa
United
v.Brimsdon,
23 F. Supp.
5xo (W.D.
Mo.2 x938
ForStates
example,
in Parmenter
v. United
States,
F.~d).945 (6th Cir. x9~4),
cert. denied, 268 U.S. 697 (x925), cumulative sentences were imposed for a conspiracy to import liquor unlawfully across the Detroit River and a conspira.,:y to
carry the same liquor from the riverbank to a nearby farmhouse. To the same
effect are Bartlett v. United States, x66 F.2d 928 (xoth Cir. ~948), and Fleisher v.
United
States,
rev’d
~er curium, 3o~ U.S. ~8 (~937).
sa~ See
Note,9~
67F.2d
YaLE404
L.J.(6th
9~6,Cir.),
9~9-’a3
(~958).
sa3 The only limitations are the due-process clause and the prohibition against
cruel and unusual punishments. See Bell v. United States, 349 U.S. 8z, 8~ (~955);
Comment, 6~ Ya~z L.J. 339,363-64 (~956).
san See Gore v. United States, 357 U.S. 386~ 39~--93 (x958); Comment,
YALsxa~L,.J.
363-64 as to whether the erroneous imposition of two sentences
There 339,
is a conflict
for a single offense at one trial ’constitutes double jeopardy. Compar~ Ez #arte
Lunge, 85 U.S. (z8 Wall.) x63, ~69, ~73 (x873), and Comment, 65 ¥~z L.J. 339,
350 (x956), with Holiday v. Johnston, 3x3 U.S. 342, 349 (x94x) (dictum), and
Note, 6¢ ¥^~ L.J. 9x6, 9x8 (z958). However, the dispute is relevant only in determining whether the error is such as to deprive a court of jurisdiction in order to
make
the remedy
of habeas
corpus.~asavailable
E.g., Montrose
Lumber
Co. v.
United States, ~4 F.~d 573 (~oth Cir. ~94~).
Bu~ see United States v. Maryland State Licensed Beverage Ass’n, Inc., ~4o F.~d
4~o, 42x (4th Cir. ~957) (dictum). The latter court appears to have regarded
Braverman as controlling.
s~SE.g., United States v. Shapiro, zo3 F.~d 775, 776 (~d Cir. ][939); United
States v. A. B. Dick Co., 7 F.R.D. 437 (N.D. Ohio x947).
aa°3a8 U.S. 78z (z946). Although certiorari was limited to another issue, id. at
784, the Court discussed multiple punishment.
3s~ The Court distinguished Braverman, noting that In the latter case a single
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cisions in other areas the Court has investigated legislative purpose
more carefully 3s~ and has in at least one case reversed the imposition of
cumulative sentences for a single transaction which violated more than
one statute.~ss Moreover, the Seventh Circuit has held that Congress
did not intend the cumulation of sentences for a conspiracy which violated both the Sherman Act and a. statute barring conspiracies to obstruct
the mails,ss4 In examining legislative intent it seems that the courts
should ask whether the two prohibitions are aimed at either the protection of different interests or the prevention of different evils,ss5 Thus
cumuhtive punishment is not warranted under two or more statutes
which are all directed primarily against the general danger created by a
conspiracy or all directed against the same specific evil. On the other
hand, if the two statutes are aimed at different specific evils, cumulative
sentences seem warranted. Furthermore, if an agreement to accomplish
a single object violates a statute aimed solely at the general danger of
combination and also violates a specific conspiracy statute, it seems to
be punishable twice, once because of the general danger which the
group constitutes, and once because of the specific purpose of the combination.
Even if the legislature has manifested a clear intention that there be
cumulative punishment for a conspiracy to commit several offenses or
for a conspiracy which violates more than one statute, successive trials
for the violations may offend the principles underlying the prohibition
against multiple prosecutions,s~3 When two offenses arise out of the
same agreement, much of the evidence at the two trials is likely to be
conspiracy violating a single provision was charged: "[W]e have here separate statutory offenses, one a conspiracy in restraint of trade that may stop short of monopoly,
and the other a conspiracy to monopolize that may not be content with restraint
short of monopoly." Id. at 788. This language suggests that the decision may be
based upon the same-evidence test, but Braverman, which rejected that test, was
distinguished, not disapproved. The case may also be explained as holding, consistently with Braverr~an, that a finding of two agreements in fact was supported
by the evidence: "We believe also that . . . §§ x and 2 of the Sherman Act require
proof of conspiracies which are reciprocally distinguishable from and independent
of each other .... IT]he court below has found that there was more than sufficient evidence to establish a conspiracy in restraint of trade . . . and also a conspiracy to monopolize .... " Ibid. In view of the fact that the Court distinguished Braverman partly on statutory grounds, however, .it seems that the interpretation in the text may be the correct one. Such an approach has been criticized.
See Note, 67 Y~E L.J’. 9~6, 924 (x958) ; Comment, 65 Y~,/.E L.J. 339, 346 (x956).
aa~ E.g., Gore v. United States, 3~7 U.S. 386, 392-93 (~958); Bell v. United
States, 349 U.S. 8x, 84 (~955): "[I]f Congress does not fix the punishment for a
federal offense clearly and without ambiguity, doubt will be resolved against turning a single transaction into multiple offenses ...." In Bell only a single statute
was involved.
a~ Prince v. United States, 3~ U.S. 322
~ United States v. Anderson, xox F.2d 325, 333 (Tth Cir.), cert. denied, 3o~
U.S. 625 (~939).
aa~See Kirchheimer, ~upra note 3z2, at ~x5-24, 544; Note, 67 Y~,~ L.J. 9z6,
929-3~ (z958). As an example of prohibitions aimed at the protection of different
interests, a single act may violate statutes prohibiting sales of liquor on Sunday
and selling liquor to a minor. The inference of legislative intent to impose multiple
sentences is warranted. See Ruble v. State, 5x Ark. zTo, xo S.W. 26~ (x889).
aa~ "To the extent that multiplicity of prosecutions is unnecessary, it would seem
to constitute harassment." Comment, 65 Y~ L.J. 339, 346 n.39 (x956). See also
Kirchheimer, ~upra note 3z~, at
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the same. Relitigation of the same issues seems to result in unnecessary
expense and inconvenience to the defendant. Moreover, even if the
evidence is substantially different, the prosecution ought not to be permitted to subject the defendant to the ordeal of unnecessary trials or to
keep him in constant insecurity by bringing charges one at a time. It
appears therefore that considerations of fairness may often dictate that
several offenses based upon a single agreement should not be prosecuted
in successive trials. Until recently the courts did not distinguish between
multiple trials and cumulative punishment,as7 However, in Hoag ~. New
Jersey,ass decided last term, the Supreme Court recognized that different
considerations are determinative in the two situations,s39 It is true that
the Court refused to reverse a conviction for one offense following an
acquittal for another arising out of the same transaction, but Hoag was
decided under the fourteenth amendment,s4o and the Court might be
more receptive to a plea of double jeopardy under the fifth amendment
in a federal criminal case.~41
Whenever two or more sovereigns have concurrent jurisdiction over
criminal conduct, there is a danger of a succession of prosecutions for a
single transaction. This danger is particularly acute in the area of conspiracy; since a conspiracy threatens every jurisdiction in which it is
operative, each conspirator may be prosecuted where the agreement was
made or wherever an overt act in furtherance of its purposes was committed, even if his own activities were confined to a single state.842 In
United States v. Lanza,a~a the Supreme Court held that the fifth amendment does not bar a federal prosecution subsequent to prosecution by a
state for a single act which violates the laws of both. In the absence of
statute, it is also well established that a prior conviction or acquittal by
the federal government a4~ or by a state 3~ will not support a plea of
former jeopardy in another state. Although the Lanza rule, based upon
3a~ In the federal courts, for example, the same-evidence test was long applied
in both areas. See Gavieres v. United States, ~2o U.S. 338 (xgI1) (successive trials) ;
Blockburger v. United States, 284 U.S. 299 (I932) (multiple punishment).
ass356 U.S. 464 (I958).
aa~ "But even if it was constitutionally permissible for New Jersey to punish
petitioner for each of the four robberies as separate offenses, it does not: necessarily
follow that the State was free to prosecute him for each robbery at a different
trial."
ld. at
(dictum).
3~o See
also467
Ciucci
v. Illinois, 356 U.S. 57r (I958) (per curium).
~ The fourteenth amendment has been held not to incorporate all the protections of the Bill of Rights. Palko v. Connecticut, 3o2 U.S. 3I9 (i937).; Hurtado v.
California, iio U.S. 516 (I884). Compare Wolf v. Colorado, 338 U.S. 25 (I949),
~vith Weeks v. United States, 232 U.S. 383 (I9~4). The prohibition might akso be
imposed under the supervisory power of the Supreme Court over lower federal
courts. C/. McNabb v. United States, 318 U.S. 332, 34o (I943). The ALI recommends action by statute. Monz~ PzsA~ Conz § I.o8 (Tent. Draft No. 5, I956).
a~a See p. 978 in/ra.
s~a 26o U.S. 377 (~9a2). The same question is currently before the Court in a
conspiracy context in Abbate v. United States, 247 F.2d 4Io (Sth Cir.), cerL granted,
355s~
U.S.
9o2State
(I957)v.(No.
534, 9I
I957
renumbered
No. 7,
I958 Term).
E.g.,
Henson,
W.Term;
Vs. 7oi,
zI4 S.E. 273
(~922);
see ALI Dg~x
zzS.
~ E.g., Commonwealth v. Andrews, 2 Mass. I3, 22 (~8o6) (dictum); see ALI
DRAP’r i29.
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the inherent power of each sovereign to punish violations of its laws,a~s
is firmly established in American decisions, it has been sharply criticized
as inconsistent with the spirit of the Bill of Rights.a~¢ The existence
of several sovereigns within a single nation does not seem to justify
a multiplicity of prosecutions and consequent harassment of defendants.
Accordingly, statutes in a number of states provide that a conviction
or an acquittal by another government is a bar to prosecution for an
offense arising from the same set of facts.34s
~. Conspiracy and the Offense Which Is Its Object.- At early common taw, if a felony was committed in furtherance of a conspiracy, the
conspiracy, a misdemeanor, was said to merge into the felony. Not only
did this preclude separate punishment for the conspiracy and the
completed offense, but also, if the allegations or the proof showed the
commission of a felony, there could b.e no conviction for conspiracy,n49
Since merger was based primarily upon significant procedural differences
between trials for misdemeanor and for felony,35° there was no merger
if the completed offense was a misdemeanor,35x or if the conspiracy was
a statutory felony.8~2 The common-law justifications for the rule no
longer exist, and it has generally been abandoned, both in this country ~
and in England.a~
346United States v. Lanza, 260 U.S. 377, 382 (I922); State v. Henson, 92
W. Va. 7oI, 7o7, ~I4 S.E. 273, 275
34~ See Grant, The Lansa Rule o] Successive Prosecutions, 32 COLU~t. L. Rzv.
~3o9 (~932); Grant, Successive Prosecutions by State and Nation: Comraoit Law
and British Empire Comparisons, 4 U.C.L.A.L. REV. I 0956). Early commonlaw cases, on which the constitutional guaranty was presumably based, allowed
the plea based on a foreign prosecution. E.g., Roy v. Thomas, ~ Sid. ~79, 82 Eng.
Rep. ~o43 (~662) ; R. v. Roche, z Leach C.C. ~34, 268 Eng. Rep. I69 0775). Such
a plea is apparently recognized today in England, see Roscoe,, Cs~A~ Evmzzccz
255 (x6th ed. ~952), and on the Continent, see Grant, The Lan~a Rule o! Successive Prosecutions, 32 COLV~. L. Rzv. ~3o9, x3x6-I8 (2932). Early commentators
also considered it law in this country. E.g., ~ Km¢~, Co~z~ T~Izs oz¢
L~w *~8 (~4th ed. ~896). There is language to the same effect in several early
Supreme Court cases. See, e.g., United States v. Pirates, x8 U.S. (5 Wheat.) 184,
297a~s
(i82o).
contact
itself may
bar prosecution,
see p. 978
in/ra.
See Slight
ALI Da~r
x26-27.
The also
provision
is recommended
in id.
at §
~ E.g., Commonwealth v. Kingsbury, 5 Mass. xo6 (~8o9) ; see Pzaxxss,
~r~L LAw 534 (~957).
s~o In a trial for misdemeanor, but not for felony, the defendant was entitled
to counsel, a copy of the indictment, and certain advantages with respect to the
jury. See C~ag & Maasaa~, CaI~zs § 6 n.47 (4th ed. x94o); People v. Tavormina, 257 N.Y. 84, 9o, x77 N.E. 3x7, 3x8 (~93x) (dictum). If a defendant on trial
for a felony was convicted of a misdemeanor, he would be deprived of these advantages. See Graff v. People, 2o8 Ill. 3x2, 32o, 7o N.E. 299, 3o2 (x9o4) (dictum).
Attempts were made to justify the dismissal of a misdemeanor indictment when
a felony was shown on the mutually inconsistent grounds that a conviction for
a misdemeanor would deprive the King of the forfeiture attendant on a felony conviction and that it might subject the defendant to multiple punishment. See arguments of counsel in The Queen v. Button, xz Q.B. 929, ~6 Eng. Rep. 720 (~848).
Perhaps the best explanation is simply that to avoid loss of procedural advantages
in the case of a felony indictment and conviction for misdemeanor, the crimes were
held merged into a single offense for all purposes.
3~
Mather, 448
Wend.
229, 238
265 (x859)
(N.Y. 183o).
s~aPeople
State v.v.Mayberry,
Me. 2~8,
; Davis v. People, 22 Colo. ~, 43
Pac. ~22 (~895).
n~a See Pinkerton v. United States, 328 U.S. 64o, 643 (~946); Graff v. Peoph,
~o8 IlL 3x2, 32~, 7o N.E. 299, 302 (~9o4) ; P£RglNS, CRIl~I2 .~X, LAW 534
3~The Queen v. Button, ~ Q.B. 9~9, ~6 Eng. Rep. 72o (~848).
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It is argued by some that merger is an effective means of avoiding
punishment for both conspiracy and the substantive offense.~5~ However, even if it is assumed that only a single sentence should be imposed,
merger seems to be an unsatisfactory solution, since it prevents the
prosecutor from choosing between indictments. He would be forced to
prosecute, if at all, for the substantive offense, even though in some cases
a prosecution for conspiracy may be more appropriate.~e
Since the disappearance of the merger doctrine, conspiracy and the
offense which is its object have consistently been viewed as separate
offenses for purposes of cumulative punishment~7 and successive
trials,ass This treatment is in accord with the same-evidence rule, since
conspiracy requires proof of an agreement but not of the completed
offense,a59 It seems, however, that the issue of cumulative punishment
should turn on a consideration of the theories underlying prosecutions
for conspiracy. Under a statute directed solely toward the dangers
connected with the specific object of the conspiracy, it seems that the
same evil is the basis of both prosecutions, and punishment for the
offense and for the concerted threat of its commission should be alternative rather than cumulative,ae° unless the increased likelihood of commission and other specific dangers of a conspiracy are considered sufficient to warrant cumulative punishment as a deterrent to the formation
of a conspiracy?el On the other hand, under a statute based entirely
upon the general danger of a combination, conviction for both conspiracy
and its object is warranted. Although Braverman v. United States aa2
~s5 See 3x CoLv~r. L. Rzv. 708 (;93I).
a~e See People v. Tavormina, 257 N.Y. 84, 93, I77 N.E. 317, 319 (I93I). It
was possible for merger to result in the complete escape of the defendant although
he was guilty of conspiracy, since, even though proof of the felony might convince
the judge at the conspiracy trial to dismiss, there was no assurance that a later
jury would find the defendant guilty of the felony. Ibid. This difficulty could be
avoided by trying the defendant for the felony first. See Note, I7 Con~zLL L.Q. I36,
I39 (I93x). However, it seems that the prosecutor ought not to be required to
bring charges for the object if he feels either that the prosecution may fail or that
the facts of the case do not warrant a punishment for the substantive offense.
Moreover, the success of a conspiracy should not deprive the prosecution of the
procedural advantages of a conspiracy trial. See pp. 975-93 in/ra.
a~ E.g., Pinkerton v. United States, 328 U.S. 640 (I946); Commonwealth v.
Shea, 323 Mass. 406, 82 N.E. 2d 5II (I948). But see Wxs. Sa’AT. § 939.72 (1955),
which bars convictions for both conspiracy and its object.
a’~E.g., United States v. Meyerson, 24 F.2d 855 (S.D.N.¥. 1928); People v.
Mar.MuIIen, 218 Cal. 655, 24 P.2d 793 (1933).
aso People v. Taft, i74 Misc. Io33, 22 N.¥.S.2d 484 (I94o). The crimes have
been held separate even when an overt act must be proved to sustain a conviction
and the only overt act alleged is the commission of the completed crime itself. Tollvet v. United States, ~24 F.2d 742 (gth Cir. 1955).
aeo See Kirchheimer, The Act, the O~ense and Double Jeopardy, 58 Y~
L.J. 513, 5x8-19 (I949).
ee~ See p. 925 supra. The argument in favor of multiple punishment as a
deterrent is weakened by the fact that a deterrent is socially useful only when it
forces the prospective wrongdoer to take a path toward his object which is appreciably less likely to succeed or more likely to lead to apprehension. But in such a
case the additional punishment for conspiracy, viewed realistically, can operate as
a deterrent only against the wrongdoer’s original decision to pursue his criminal
objective, and it is doubtful whether an increase in the severity of punishment
for an offense is a substantial deterrent.
aea 317 U.S. 49 (I94~).
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indicates that the specific dangers of a conspiracy do not alone justify
a prosecution under the general federal statute, in application that
statute, as well as the common law, appears to be partly directed at
specific dangers,a6s It seems, therefore, that when those dangers
have been punished by the imposition of a penalty for the commission
of the substantive offense, sentence for the conspiracy should be varied
according to the propensity of the particular combination to produce
further unlawful activity. Although this danger may in some cases be
insufficient to warrant a separate penalty, it seems impossible to set up
a self-applying standard to determine its sufficiency in all cases, and the
imposition of cumulative sentences should be left to the discretion of the
trial iudge. In exercising this discretion a judge should take account of
the number of persons involved in the conspiracy, the number and
gravity of the offenses contemplated, the continuing or temporary nature
of the organization, and the past criminal behavior of the conspirators,an4
It seems that in the absence of evidence to the contrary a criminal
prohibition should be construed as directed toward all those evils which
are necessarily involved in the commission of the offense. Although the
existence of a conspiracy statute may indicate otherwise, it is arguable
that punishment of a defendant convicted of a crime such as dueling or
bribery which requires the participation of two persons is based in part
upon the dangers of the inherent combination, and a defendant ought
not to be punished a second time for the same evil on an additional count
for conspiracy,s65 On the other hand, the general danger of a conspiracy
of more than the minimum number of persons logically required to commit the offense is greater than that inherent in the offense itself. Thus
a member of a larger combination who participates in the actual commission of the crime may properly be convicted of both offenses,san But,
as in other conspiracies, sentences should be cumulative only if the combination poses a serious danger of further unlawful activity.
If a complicity statute sn~ is interpreted as equating the liability of an
accomplice in all respects with that of the perpetrator of the crime,s~s
cumulative punishment is warranted to the same extent for both if they
conspire together to commit the crime, and a number of cases so hold.an9
Since an accomplice may be punished even if there is no agreement,sT°
it may be argued that the complicity statutes are not intended to impose
ann For example, those cases holding that there can be no conviction for a conspiracy to commit an offense which is impossible to attain seem inconsistent with
the general-danger rationale. See pp. 944-45 supra.
a6~ The ALI would allow cumulative punishment if the conspiracy "had as its
objective engaging in a course of criminal conduct," that is, if more than a single
object is contemplated, but not if the conspiracy consists merely of preparation
to commit one offense. MODEL PENAL CODE § I.o8 & comment (Tent. Draft No. 5,
1956). Compare the requirement of a substantial overt act, p. 948 supra.
~6~ See pp. 953-56 supra.
aon See pp. 955-56 supra.
any See note 563 in]ra.
ass The federal statute is susceptible of such a reading, x8 U.S.C. § ~ (x95~).
sao E.g., Louie v. United States, zz8 Fed. 36 (gth Cir. ~9~4) ; Westfail v. United
States, ~o F.zd 6o4 (6th Cir. ~9z7). Bu¢ see Davis v. People, ~z Colo. ~, 43 Pac.
x~2s¢o
(~895).
See note 80 supra.
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a penalty for the dangers of combination. However, the fact that an
agreement is present in a great majority of cases may lend support to
the opposite conclusion, under which complicity is analogous in this
context to crimes which require concert of action.
The same-evidence test has generally been employed to allow successive trials for conspiracy and for its object,s71 It seems that neither the
same-evidence test nor legislative intent should be controlling if multiple
trials would result in unnecessary harassment of the defendant.87z But,
although to allow successive prosecutions in such cases may result in
relitigation of much of the same evidence, it seems that the agreement
is a transaction separate from the substantive offense and that therefore
there is no constitutional prohibition against successive trials in this area
when cumulative punishment is authorized. In a conspiracy with many
parties and diverse objects, moreover, relitigation of the same factual
issues does not seem probable, since the evidence determinative of the
commission of a particular contemplated offense is not likely to be the
determinative factor in proving a defendant a member of the conspiracy.
Further, even if there is a substantial relitigation, the interest in minimizing the unwieldiness of a large conspiracy trial seems to outweigh
any inconvenience to the defendant in trying the offenses separately.
3. Res Judicata. ~ Although the doctrine of collateral estoppel has
been generally accepted in criminal law,8¢a the principle has afforded
only limited relief from the inadequacies of traditional double-jeopardy
standards.874 Collateral estoppel is a bar only when there has been a
prior determination in the defendant’s favor of facts essential to the
success of the prosecution.8¢~ Thus, when only a single issue is in fact
adjudicated,a~ or when an acquittal is directed on particular issues,a~7
those issues are concluded. However, since failure to prove a single
element of the crime, or proof of a single defense, will avoid a conviction,
and since it is often impossible to ascertain on which of several available
grounds an acquittal is based, a general verdict for the defendant cannot
a71 E.g., Moorehead v. United States, 270 Fed. 2xo (sth Cir.
~72 See pp. 966-67 supra.
’
z~a E.g., Sealfon v. United States, 332 UIS. 575 (I948) ; "The same policy which
dictates the rule in civil cases requires it in criminal cases." ~ F~zz~a~,
§ 648 (sth ed. ~925); see Develo/yments in ~he Law--Res Judicata, 65 H~Rv. L.
Rzv. 8~8, 875 (I952). In Texas the plea is held to be excluded by statute. Spannell
v. State, 83 Tex. Crim. 4~8, 2o3 S.W. 357 (~9~8). A few courts, confusing collaterM
estoppel with double jeopardy, have refused to apply the doctrine when the second
prosecution is for a different offense. E.g., Fall v. United States, 49 F.2d 5o6,
(D.C.
(alternative65
holding),
~83 U.S.
867 (~93~).
acs Cir.)
See Comment,
Y~ L.J.cert.
339,denied,
349 (I956)
; Lugar,
Criminal Law, Double
Jeopardy and Res Judicata, 39 Iowa L. Rv.v. 3r7, 334-44 (x954). Since res judicata or collateral estoppel cannot be applied against a party who has not had his
day in court, the doctrine is of no assistance in successive prosecutions by different
sovereigns. Serio v. United States, ~o3 F.2d 576 (sth Cir.), cert. denied, 346 U.S.
887ors
(~953).
United States v. Curzio, xTo F.2d 354, 356 (3d Cir. ~948).
s~ ~.g., Harris v. State, ~93 Ga. ~o9, ~7 S.E.2d 573 (~94~).
a~ In United States v. 3!Ieyerson, 24 F.~d 855 (S.D2q.Y. ~9~8), the issue of
defendant’s participation in a conspiracy was held to have been decided by a directed
verdict of acquittal in an earlier trial for another offense, when the acquittal was for
failure of the evidence to connect him with those alleged in the second indictment
as coconspirators. Accord, Yawn v. United States, 244 F.~d 235 (sth Cir. ~957).
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properly be said to have decided all issues presented, or any one of
them, in his favor.8Ts

Collateral estoppel has also been applied against the defendant in

some cases,s79 However, the introduction of a former conviction as

conclusive of an issue might have a prejudicial effect on the jury as to

the defendant’s entire case:s° In addition there is a danger that the
defendant’s failure adequately to contest a minor charge may conclusively establish a fact later important in convicting him of a more serious

offense,as1
In civil actions res judicata is a bar to retrial of a cause of action,
even as to matters not actually litigated,ssz Because double-jeopardy
provisions 888 prohibit a second trial for the same offense -- which is said
to be the criminal counterpart of a cause of action -- res judicata in this
sense has not been applied in the criminal law.ss4 Although it is arguable that society has a greater interest in bringing a criminal to justice
than it has in ensuring compensation for civil injury, it seems that the
policies of safeguarding a defendant from the harassment of unnecessary
trials and of effecting economy in the court system are at least as strong

in criminal as in civil cases,as5 Thus, even if the same-evidence test
adequately ensures the minimum protection demanded by the doublejeopardy provisions, considerations of fairness and economy which do
not rise to constitutional proportions may indicate that res judicata
should be applied to preclude successive prosecutions for two offenses
arising out of a single transaction, such as a conspiracy which violates

two statutes.

D. Consistency
Since by definition conspiracy is a crime requiring for its commission
two or more persons, it is generally assumed that logical consistency
prohibits conviction of one defendant unless there is a "basis" for a

conspiracy--that is, unless there is at least one other alleged con~
spirator who has not been acquitted of the charge. Thus the consistency
rule invalidates the conviction of one conspirator when all the other

s~SUnited States v. Owen, 2i F.2d 868 (N.D. IlL I927); United States v. Halbrook, 36 F. Supp. 345 (E.D. Mo. I94x). Occasional cases holding a general verdict
conclusive as to all matters contained in the indictment, e.g., United States v. Clavin,
272 Fed. 985 (E.D.N.Y. x92x), are not properly applying collateral estoppel. "
s~gE.g., Commonwealth v. Ellis, x6o Mass. I65, 35 N.E. 773 (x893) ; see MODZL
CODZ O~ EVmENC~ rule 52x (x942). But see United States v. De Ange]o, I38 F.~d
466,~68 (3d Cir. x943) (dictum).
sso See Developments in ~he Law~Res ?udicata, 65 H~,~v. L. R~v. 818, 875-~6
(I952). However, if the judgment is not introduced before the iury but only to the
~udge, there is no prejudice.
sa~ C]. The Evergreens v. Nunan, ~4~ F.~d 9~7 (zd Cir.), cert. denied, 323 U.S.
7~o,~s~
(z944).
Williamson v. Columbia Gas & EIec. Corp., x86 F.2d 464, 469 (sd Cir. 195o),
cert.sssdenied,
34x
92xin(x95~).
In those
fewU.S.
states
which there is no constitutional guaranty, the commonlaw pleas of autre]oi~ acqui~ or au~re]ois convict afford a similar, though not identical, protection.
aS~See
65 YA~Z
L.J. 339, 34924~
(~956).
sss C.f.Comment,
United States
v. Oppenheimer,
U.S. 85, 87 (~9z6): "It cannot be
that the safeguards of the person . . . are less than those that protect from a
liabRity in debt."
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alleged conspirators are acquitted in the same or subsequent trials and
in effect prevents the trial of that conspirator when the others have been
acquitted in prior trials.3s8 However, a basis for conviction has not been
found lacking when a conspirator’s associates were immune from prosecution,3s7 unapprehended,sss dead)s° or unknown,a~° An allegation
that the defendant has conspired with "persons unknown" can be a
convenient method of avoiding the effect of the consistency rule, although
there must be evidence on which the jury can base a finding that the
agreement included someone other than the acquitted person,a91 This
practice may be defended on the ground that there are often situations
in which it is clear that an agreement has existed but the prosecution
is unable to identify the other participants.
Some courts have held that when two conspirators are tried together
and convicted, grant of a new trial to one must result in a new trial for
the other,s92 But in jurisdictions in which a conviction of one in a prior
separate trial will not be affected by the subsequent grant of a new trial
to the other, this result seems unjustified when the error is prejudicial
only as to one.soa The courts have divided on the effect of a nolle prosequi entered as to one conspirator before the conviction of the single
remaining conspirator. Some courts refuse to uphold a conviction of
the other conspirator, terming the nolle equivalent to an acquittal,so4
But it seems that in all jurisdictions a nolle merely represents a declaration by the prosecution that it will not pursue the charge further at
that time and does not bar a second indictment and prosecution ~ if
entered before jeopardy has attached.3~ Since it is not generally required
as6 E.g., Nigro v. United States, 117 F.2d 624 (Sth Cir. m941) ; State v. Smith,
I17 Ark. 384, I75 S.W. 392 (~915); The Queen v. Thompson, I6 Q.B. 832,
Eng. Rep. 1Ioo (I85~) ; see Armor., 97 A.L.R. I312 (~o35) ; ~ WHARTON,
LAW ~V PROCEDURE § 9I (I2th ed. I957). Congra, Platt v. State, I43 Neb. I3I,
8 N.W.2d 849 (I943) ; CAt. M~L. & VET. CODZ § ~674 (sabotage-prevention act).
~sv Farnsworth v. Zerbst, 98 F.2d 54I (sth Cir. 1938) ; Berry v. State, 2o2 Ind.
294,a6a
.’~o3,
I73Rosenthal
N.E. 7o5 v.
(~93o).
E.g.,
United States, 45 F.2d iooo (Sth Cir. I93o); Commonwealth v. MacKenzie, ~ Mass. 578, 98 N.E. 598
aSOPeople v. Nail, 242 Ill. 284, 89 N.E. Ioi2 (I9o9) ; People v. Olcott, ~ Johns.
Cas. 3ox (N.Y.
so°E.g., United States v. General Motors Corp., ~2i F.2d 376, 4II (Tth Cir.),
cert. denied, 314 U.S. 618 (1941) ; State v. Diggs, i8~ N.C. 55o, ~o6 S.E. 834
~ Worthington v. United States, 64 F.~d 936 (Tth Cir. I933) ; Commonwealth
v. Avrach, iio Pa. Super. 438, i68 Atl. 53~ (I933).
s~a Feder v. United States, 257 Fed. 694 (2d Cir. I919) ; People v. La Bow,
Ill.s~s
227,
395
ButIi8
seeN.E.
Feder
v. United States, supra note 391 (conviction of both conspirators reversed when evidence impeaching testimony of one erroneously admitted as
to other).
s~ State v. Jackson, 7 S.C. 283 (I876) ; Miller v. United States, 277 Fed. 72I,
~,26 (4th Cir. I92I) (dictum); Feder v. United States, ~57 Fed. 694, 696 (2d Cir.
x919) (dictum). Contra, United States v. Fox, I3o F.2d .~6 (~d Cir.), cert. denied,
317 U.S. 666 (1942); United States v. Rindskopf, 27 Fed. Cas. 813 (No. 16165)
(W.D. Wis. 1874). See generally 18 TzMP. L.Q. 268 (~944). The statement in
I WHARTON, CRI"~IlqAL LAW .~n Paoczvuaz § 9I, at ~oI (x2th ed. I957), that a
majority of courts adhere to the Jackson result appears dubious.
s~aUnited States v. Rossi, 39 F.2d 43a (gth Cir. ~93o); Commonwealth v.
McLaughlin, ~93 Pa. 218, I42 Atl. 213 (I928).
s~a Commonwealth v. Scott, I21 Mass. 33 (I876) ; Mount v. State, I4 Ohio 295
(I846).
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that two conspirators be tried before the conviction of any one can be
upheld, the position of those courts that permit conviction seems the
more tenable. Pleas of nolo contendere have caused less difficulty since
they are generally regarded as equivalent to pleas of guilty,ao¢ If, however, a nolo plea is withdrawn and the accused acquitted, the consistency theory would seem to invalidate a previous conviction of the
other alleged conspirator.
It may be that the consistency rule, rather than based solely on logic,
reflects the community sense of a just outcome. However, there are
certain cases in which neither logic nor community expectation seems
to require application of the rule: (~) While conspirator B remains unapprehended, /1 is brought to trial and acquitted through lack of evidence. Subsequently, at B’s trial, A turns state’s witness and testifies
against B. 39s (2) A is convicted on the testimony of witness W. Then
W dies, and at B’s trial the prosecution is unable to prove the conspiracy. (3) A defendant, under no coercion and with a clear understanding of the elements of the offense, pleads guilty, and his alleged
coconspirator is later acquitted.39~
At the least it seems that the consistency rule should be altered to
permit the upholding of a conviction based on a substantially different
body of evidence, as in the first two examples above. Moreover, the
concept of fairness might be as well satisfied if the rule were further
restricted, even when the evidence is not substantially different, to the
cases in which A is acquitted either in the same trial as the one in which
B is convicted or in a prior trial. In the latter case refusal to allow a
conviction of B might be likened to the extension of the benefit of collateral estoppel to persons not parties to a civil action -- the prosecution,
having failed in one effort to prove existence of the conspiracy, should
thereafter be barred. Under this view the consistency rule would not
apply to release A if he was convicted prior to an acquittal of B. In the
former case, the inconsistent determinations of the same jury necessarily
reflect some defect in its functioning. Indeed, it is arguable that this is
the only case in which the consistency rule should be applied. Failure
of the prosecution to satisfy the jury of A’s guilt in the first trial does
not negate the existence of the conspiracy nor logically preclude a
finding by the jury in B’s trial that the offense has been committed.4°°
When B has received a fair trial, he seems entitled to no more.4°1
897 See Hudson v. United States, 27:l U.S. 45I, 455 (x926) ; State v. McElroy, 7x
R.I. 379, 46 A.2d 397 (I946).
~98See
28 The
So~.King
J. 439
(I884). [x9o2] 2 K.B. 339; 66 Jt~sT. P.
ag~ ¢ontra,
v. Plummer,
"IT]here has been no [conspiracyJ . . . at all unless more than one person has been
concerned in it, and it makes no difference whether the person who pleads guilty
thought that there was and the court which sentenced him accepted that view in
lieu of proof."
¯ oo To be distinguished is a situation in which there is no conspiracy because all
of the other alleged participants could not have been guilty of conspiracy as a
matter
of law. See Gebardi v. United States, 287 U.S. ~x2
,~ol ~.j. MODEL PEI’¢AL CODE § 2.04(6) (Tent. Draft No. I, ~953) (acquittal of
princil~al does not preclude conviction of accomplice in subsequent trial). "While
inconsistent verdicts . . . present a difficulty, they are intrinsic to the jury system
and appear to be a lesser evil than granting immunity to the accomplice because
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IV. THE PROCESS OF PROSECUTIOlq"

A. The Proper Forum
~. Venue. m At common law, venue could be laid as to all the conspirators either in the county where the agreement was formed 4o~ or in
any county in which an overt act was committed by any one of the
conspirators.4°3 The first rule was a natural consequence of the common-law concept of the offense as being complete with the formation of
the agreement; the second was generally reached by regarding the overt
act either as evidence of the conspiracy’s existence in the second county
or as a renewal and continuation of the conspiracy there. Nor have the
courts reached a different result in jurisdictions which require proof
of an overt act for conviction.4°4 Thus in Hyde v. Shine,~°5 a habeas
corpus proceeding, the Supreme Court suggested that venue would lie in
the district where an agreement was formed even though no overt act
was committed there. It referred to the rationale that the "offense consisted in the conspiracy," the overt act requirement merely affording a
"locus poenitentiae." After proof at the trial disclosed that the conspiracy had in fact been formed outside the district but that overt acts
had been committed there, the Court hdd that venue could be laid in
any district in which an overt act took place.~°6 Reasoning that the act
completed the offense, the Court applied section 73r of the Revised
Statutes, which provided that an offense is deemed to have been committed in the district in which it was either commenced or completed.~o7
The ability of the Government to prosecute in any district where an
overt act has occurred adds greatly to the effectiveness of federal conspiracy prosecution. Because of modern mobility and rapid communication the overt acts, on which the prosecution must ordinarily rely to
prove the existence of the conspiracy, may be spread over many districts- thus, it would be difficult for the prosecution to determine the
district in which an agreement was formed. Furthermore, the liberal
venue provisions often enable the Government to bring trial in the
locale where the evidence and witnesses are to be found. But the venue
provisions also afford the prosecution opportunity to select a district
inconvenient to the defendant or one in which a jury may be more disjustice has miscarried in the charge against the person who committed the offense."
Id. § 204(6), comment.
4o2 Regina v. Best, x Salk. x74, 9x Eng. Rep. x6o (Q.B. x7o5); see People v.
Mather, 4 Wend. 229, 259 (N.Y. x83o).
4o~ People v. Mather, 4 Wend. 229 (N.Y. x83o); The King v. Brisac, 4 East.
x64, xo2 Eng. Rep. 792 (K.B. x8o3).
4o4 But see C~. Pm~. CoD~ § x84: "No agreement amounts to a conspiracy,
unless some act, beside such -’.greement, be done within this state to effect the
object thereof .... and the trial of cases of conspiracy may be had in any county
in which any such act be done."
408 x99 U.S. 62, 76-77 (x9o5).
406 Hyde v. United States, 225 U.S. 347, 359--60 (xgx2); accord, e.g., People v.
tory, 26 Cal. App. 735, x48 Pac. 532 (Dist. Ct. App.
Misc. 845, 206 N.Y. Supp. 857 (Oneida County Ct. x924).
4o~ R~v. Sr~r. § 73x (x875) (now x8 U.S.C. § 3~37
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posed to convict.4os Thus the protection which the venue 4o9 and vicinage ~io provisions of the Constitution were designed to secure may be
diluted.
Recognition of the unwarranted hardship that could be, and often
was, visited upon an accused may have been the reason for the promulgation in z946 of rule 2 z (b) of the Federal Rules of Criminal Procedure.
This rule takes from the prosecution its power of final determination
of venue and authorizes the trial court in its discretion to transfer the
case to any other district in which commission of the offense is
charged.~11 In determining whether to grant defendant’s motion for
transfer, it seems that the court should consider certain questions:
(x) Will trial in one of the districts result in substantial disruption
of the defendant’s business and personal life? (2) In which district will
the total cost of producing evidence, including the expense of transportation of witnesses and documentary materials, be least? ~1~ (3) In
which district will trial result in the least inconvenience to witnesses?
(4) Will trial in one of the districts prevent viewing of premises, when
that would be appropriate? (5) In which district is the docket comparatively uncrowded so that the defendant can receive a speedy trial
and the strain on the court system be minimized? Courts have generally sought to balance these factors in ruling on rule 2 z (b) motions.~la
The prosecution could attempt to defeat transfer through failure to
charge overt acts occurring outside its desired district, thus destroying
the basis for transfer to another district. Rule 2z(b) allows the trial
4°e See ~ HOLMEs-PoL~.OCX LE~rzas x93-94 (Howe ed. x94I); Krulewitch v.
United States, 336 U.S. 440, 45z (I949) (Jackson, J., concurring):
An accused, under the Sixth Amendment, has the right to trial "by an impartial
jury of the State and district wherein the crime shah have been committed."
The leverage of a conspiracy charge lifts this limitation from the prosecution
and reduces its protection to a phantom, for the crime is considered so vagrant
as to have been committed in any district where any one of the conspirators
did any one of the acts, however innocent, intended to accomplish its object.
But see Ritchie, The Crime o/Conspiracy, x6 C~’. B. Rzv. 202,207 (I938) :
The advantages of these special rules as to venue will be readily appreciated
by anyone who has been associated with criminal prosecutions; particularly
in smuggling cases, convictions are frequently difficult to secure in the jurisdiction of the actual offence and too often local sympathies, insufficient to
warrant "a change of venue" exist, and prejudice a case.
4o~ U.S. Coss¢. art. III, § ~, cl. 3.
¯ ~o U.S. Coss¢. amend. VI.
~ Fr~. R. Can~. P. ~z(a) permits transfer to any other district if there exists
"so great a prejudice against the defendant that he cannot obtain a fair and impartial
trial
.... "
¯ ~a The
importance
of a lower total figure should not be overemphasized when
a disproportionate share of the saving would accrue to the defendant. In some
circumstances hardship may be alleviated by use of Fzv. R. Car~. P. xT(b), which
permits the court, in the case of an indigent defendant, to issue a subpoena for
attendance of witnesses at government expense.
~SSee, e.g., United States v. Tellier, ~9 F.R.D. z64 (E.D.N.Y. ~956), a~’d,
255 F.2d 44~ (2d Cir. ~958) ; United States v. Erie Basin Metal Prods. Co., 79 F.
Supp. 88o (D. Md. I948) ; ¢]. Gulf Oil Corp. v. Gilbert, 33o U.S. 5oz, 5o8--o9 (I947).
It has been held that a motion to transfer under rule 2~(b) constitutes a waiver
of venue objections in the district ad quem. United States v. Bryson, ~6 F.R.D.
43z (N.D. Cal. I954), a~’d, 238 F.2d 657 (9th Cir. ~956), cert. denied, 355 U.S.
Sz7 (~gS~).
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court to consult a bill of particulars as well as the indictment or information in order to ascertain whether venue would lie elsewhere, and on at
least one occasion a court has granted transfer on the basis of information found only in the bill of particulars.414 However, this has not
been a complete solution to the problem, since motions for bills of particulars have been denied when their purpose was not to detail the
indictment but to show that venue would be proper in another district?1~ Although the traditional function of the bill of particulars has
been to make more specific the indictment, such a narrow interpretation seems unwise here in that it permits the prosecution effectively to
defeat the purpose of rule 2I (b).
A more serious problem in rule 2I (b) is illustrated by United States
~. Hughes Tool Co.,~xe a prosecution commenced in Hawaii for conspiracy andthe substantive offense which was its object. Although the
trial court acknowledged that inconvenience to the defendants justified
transfer of the conspiracy charge to the Southern District of California,
it denied a rule 2x (b) motion. While venue in California would have
been proper for the conspiracy charge, it would not have been for the
substantive offense. The court noted that the Federal Rules of Criminal Procedure made no provision for transfer of one of the separate
counts stated in an indictment. Thus, to avoid government frustration
of rule 2i (b)’s purpose, there seems need for a provision enabling the
court at its discretion to transfer the conspiracy count alone or, if the
substantive offense alleged is in furtherance of the conspiracy, both
counts.
The role of the appellate court in surpervising transfer seems limited
since an interlocutory appeal will not lie ~7 and a court will be reluctant,
after resources have been expended in a trial on the merits, to overturn
a conviction because of an erroneous denial of transfer.~ts Under the
analogous provision for transfer of civil cases ~9 the courts of appeals
have generally agreed that they may issue a writ of mandamus to
prevent an erroneous transfer which would oust them of jurisdiction,42o
but it is not entirely settled that denial of a transfer may be the basis
of mandamus.421 However, the Supreme Court may have rej~ted, in
4~4United States v. Erie Basin Metal Prods. Co., 79 F. Supp. 88o (D. Md.
x948).
41~ United States v. Aaron, II7 F. Supp. 95~ (N.D.W.Va. I953); United States
v. Lefkoff, I~3 F. Supp. $$I, $$4-~$ (E.D. Tenn. I953) (alternative holding).
~I~ 78 F. Supp. 4o9 (D. Hawaii i948).
~t~ Holdsworth v. United States, I79 F.2d 933 (1st Cir. ~95o); United States
v. National City Lines, Inc., 334 U.S. $73,594 & n.43 (I948) (dictum).
¯ ts See, e.g., Shurln v. United States, ~64 F.2d $66 (4th Cir. x947), cert. denied,
333 U.S. 837 (~948); Kott v. United States, i63 F.~d 984 (sth Cir. i947), cert.
denied, 333 U.S. 837 (I948).
¯to ~8 U.S.C. § I4o4(a) (x95~).
¯~o E.g., In re Josephson, ~x8 F.~d I74 (xst Cir. x954); see Lemon v. Druffel,
~;3 F.~d 680 (6th Cir.), cert. denied, 79 Sup. Ct. 34 (I958) ; Foster-Milburn Co. v.
Knight, x8i F.~d 949 (,d Cir.
~*~ Compare Chicago, R.I. & Pac. R.R.v. Igoe, s,o F.~d ~99 (7th Cir.), cert.
denied, 350 U.S. 8s, (I955), and Ford Motor Co. v. Ryan, ~8~ F.~d 329 (2d Cir.),
cert. denied, 340 U.S. 85I (I95o), tvith In re Josephson, aupra note 4~o, at xSo-Sz
(dictum), and Cart v. ~)onohoe, *ox F.~d 4~6 (Sth Cir. x953).
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La Buy v. Howes Leather Co.,422 the reasoning which underlies the
denial of the power to issue the writ in the latter situation. Although
the recently enacted statute for interlocutory appeals 42z may largely
supplant mandamus as a means of reviewing denial of transfer of civil
actions, it is likely that those decisions which, prior to La Buy, granted
mandamus to review such denials will provide some guide to the courts
for determining the circumstances in which the writ should issue to
review denial of a rule 21 (b) motion.
a. Jurisdiction. -- The rules of jurisdiction in conspiracy have closely
paralleled those of venue. The state can prosecute conspirators when
the agreement has been formed within its borders; ,24 in jurisdictions
requiring an overt act the fact that the act alleged was committed outside the forum is generally no bar to prosecution.4~5 However, when
a conspiracy is formed in one state to attain an object in another state,
the former state may have little motivation to prosecute. To a large extent the need of the latter state for protection is satisfied by the rule
that jurisdiction may also be based upon the commission of an overt act
within a state.~° In theory these jurisdictional provisions may subject
a conspirator to trials in numerous states, as when a conspiracy is
formed in state A to effectuate a criminal object in state B and overt
acts are committed not only in state B but in ten other states as well.*z7
However, it is doubtful that a state in which some minor overt act has
been committed would be willing to expend time and resources on a
trial. And in the event that such a state were to try a defendant, it
is arguable that the due-process clause of the fourteenth amendment
would prohibit exercise of jurisdiction on the basis of an insignificant
overt act. In the absence of a state interest as substantial as that of the
object-state in its self-protection, the interest of the defendant in fairness of trial, if impaired by such factors as inability to subpoena important witnesses from without the state,*2s might well be held to prevail.
B. The Trial

Whenever a crime involves more than one actor, the courts must
balance the need for trial procedures capable of dealing efficiently
with joint defendants against the need for protecting the rights of the
422 352 U.S. 249 (x957).

42a Act of Sept. 2, x958, 7:1 Star. x77o, amending 28 U.S.C. § I:192 (i952); see
72 HAgv. L. Rzv. 584 (2959).
4~Thompson v. State, xo6 Ala. 67, ~7 So. 5x:1 (x895); State v. Loser, x32
Iowa 4z9, xo4 N.W. 337 (x9o5).

4z~ Dealey v. United States, x52 U.S. 539 (~894); United States v. Downing,
5x F.~d xo3o (2d Cir. ~93x). But see C~r.. Pz~r. CoDz § x84.
4~OSee Ramey v. United States, :13o F.2d xTx (sth Cir. x956); International
Harvester Co. v. Commonwealth, x37 Ky. 668, x26 S.W. 352 (xgxo); Ford v.
United States, 273 U.S. 593, 6:1:1-24 (~927) (alternative holding).

4~ See pp. 967-68 supra.
4~s See Application of New York, xoo So. :1d x49 (Fla.), cert. granted sub nora.
New York v. O’Neill, 356 U.S. 97:1 (x958) (No. 939, x957 Term; renumbered, No.
53, ~958 Term) (Uniform Act To Secure the Attendance of Witnesses From Without
a State in Criminal Proceedings held unconstitutional).
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individual defendant. Since conspiracy necessarily involves an agreement between two or more parties and is a crime prosecuted with increasing frequency, it has become the focal point of the controversy
over multi-defendant prosecutions, "proceedings . . . exceptional to our
tradition and call[ing] for the use of every safeguard to individualize
each defendant in his relation to the mass." 430 Conspiracy has become
the "darling of the modern prosecutor’s nursery" ~3~ because of the
many advantages afforded the prosecution. These may include fewer
peremptory challenges allowed to a defendant, less effective assistance
of defense counsel, and jury confusion to the detriment of a defendant.
x. Peremptory Challenges.- The peremptory challenge of prospective jurors is a privilege almost universally granted criminal defendants by the state,4a~ although it is not a constitutional right.4a8 The
number of challenges allowed is determined by statute.4a4 When such
statutes do not specifically deal with multi-defendant trials, the usual
construction is that the total number of peremptory challenges granted
to the defendants will be equal to the number which would be allotted
to a defendant tried separately.435 Most statutes which have expressly
dealt with the problem reach the same result; in New York, for example,
only five peremptory challenges are allowed in a conspiracy trial, whatever the number of defendants, and each challenge must be exercised
jointly.436 This may create extreme hardship if challenges for cause are
not freely granted. Accordingly, some states provide that each joint
defendant shall have as many challenges as he would have had if tried
separately; 4a¢ at least one of these states grants the prosecution as
many challenges as are allowed the defense.43s
The assumption underlying statutes such as that of New York seems
to be that the interests of the defendants are identical as regards pro429 See generally Krulewitch v. United States, 336 U.S. 44o, 445 (~949) (Jackson, J., concurring) ; Note, 68 H.~v. L. Rv.v. xo46 (x955) ; Note, 6~ HAnv. L. REv.
~76 (~948).
4no Kotteakos v. United States, 3~8 U.S. 75o, ?~3 (x946).
4a~ Harrison v. United States, 7 F.~d ~59, ~63 (~d Cir. x9~5).
~aa See generally Note, ~4 U. CH~. L. REv. ~5~ (~957) ; Annot., ~36 A.L.R. 444
(~94~). Rhode Island does not grant peremptory challenges in prosecutions for
certain
seriousv.crimes.
GEN.a$o
LAWS
~-~-4 (~956).
4an Stiison
UnitedR.I.
States,
U.S.ANN.
583, §586-87
(x9~9) ; Jacoby v. State,
Ind. 465, 8 N.E.~d 978 (~937).
¯ a~ For a compilation of such statutes, see ALI CODE CP.n~. Pzoc. 862-~ (Final
Draft
x93x).
¯ a~
See Nobles v. State, ~ Ga. App. 355, ~ S.E, x84 (xgx3)- In multi-defendant
trials, a federal court, as a matter of discretion, may grant additional peremptory
challenges. FED. R. C~M. P. ~4(b); c]. W~s. STAT. § 9~7.O4 (~955). It seems inconsistent that some of the states granting the same number of challenges in joint
and separate trials also allow severance as of right. E.g., VA. CODE A~. §§ ~9-x7~,
-x83,-~84 (~95o).
~a. N.Y. CODE ClUM. Pnoc. §§ 360, 373.
~ See, e.g., GA. CODE § 59.805 (X933) (~O for each defendant) ; OHxo REv. CODE
A~. § ~94~.2~ (Page x954) (4 for each defendant). California takes a halfway
position, giving each joint defendant 5 challenges to exercise separately, in addition
to the xo shared jointly. CAL. PL’~. COPY- §§ xoTo, ~o7o.5 (x956). A similar procedure was adopted by the ALI CODE Cv.n~. Pnoc. § ~83 (Final Draft
4~, OHxo REv. Co~E ANN. § ~945.~ (Page x954) ; c]. CAL. P~N. CODE §
(I956); GA. CODE § 59.80~ (x933) (state allowed one-half as many challe~.ges as
the defense) ; ILL. R~v. STA~. ch. 38, § 74~
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spective jurors. While this may be true of challenges for cause, peremptory challenges are designed to protect individual interests that
may be rationally indefensible,48~ and such interests are not necessarily
shared by joint defendants. Moreover, it seems questionable whether
the number of challenges available to the individual defendant or the
opportunity to exercise them should depend upon the size of the group
that the prosecutor chooses to try at one time.
2. Right to Counsel. ~ When each of many defendants has his own
counsel, the trial may be greatly lengthened and confused by the repetition of motions and cross-examination. However, it is often advantageous for a defendant to retain individual counsel, both to avoid being
associated in the jurors’ minds with his codefendants,44° and to insure
adequate protection of conflicting interests. Indeed, the Supreme Court
has held that it is a violation of the sixth-amendment right to counsel
for a judge to appoint an attorney hired by one defendant to represent
a codefendant when the court has been informed that their defenses
will be at cross-purposes.4~1
Occasionally in joint-defendant situations, the accused cannot sit
with his counsel because of space limitations.442 Moreover, the employment of individual counsel may also work to a defendant’s detriment
since the force of cross-examination may be vitiated by constant repetition. The presence of multiple counsel, therefore, presents the possibility
of derogating the constitutional right to effective counsel.~4a Furthermore, it may be a considerable financial hardship to a defendant to have
an attorney present throughout an unusually long trial.~*
3. fury Trial. ~ When the prosecution presents a mass of evidence
as to a complex conspiracy involving a large number of defendants,
many of whom may have criminal records, it is likely that the jury
will infer an association among the defendants merely from the fact
that they are being tried together.4~5 In addition, the jury may have
difficulty in differentiating among defendants, in remembering the place
of each defendant in the alleged conspiratorial pattern, and in deter4a~ See Note, 24 U. CHI. L. REV. 75x (x957).
440 See Krulewitch v. United States, 336 U.S. 440, 445 (x949) (Jackson, J., concurling) ; O’Dougherty, Prosecution and Defense Under Conspiracy Indictments, 9
B~OOXLYS L. REv. 263 (x94o).
441 Glasser v. United States, 3~5 U.S. 6o, 76 (z942). But c/. United States v.
Rollnick, 9~ F.2d 9x~ (2d Cir. x937) (conflict of interest not complained of at
triaD.
4~a O’Dougherty, supra note 44o, at zTo. In extremely large trials there may
not even be space for each of the defendants to have individual counsel. See, e.g.,
United States v. Central Supply Ass’n, 6 F.R.D. 526 (N’.D. Ohio z947).
44a See Power v. Alabama, 287 U.S. 45 (I932).
444 See, e.g., Gwathmey v. United States, ~5 F.2d z48, z54-55 (sth Cir.
a civil eminent-domain action, in which failure to have an attorney at the trial
at all times allowed evidence to be admitted against a defendant which otherwise
would have been chaRenged.
~4s See United States v. Standard Oil Co., ~3 F. Supp. 937, 939 (W.D. Wis.
x938); O’Bdan, Loyalty Tests and Guilt by Association, 6~ H~v. L. Rzv.
6o2 (~948).
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mining what evidence applies to which defendants.44~ Moreover, it is
often unreasonable to expect that in such a case the jury will be able
to follow the instructions of the court as to each defendant.44¢ Some
judges have questioned the application in these cases of the usual
irrebuttable presumption that the jury has understood and followed the
instructions.44S
Some federal judges have attempted to alleviate these difficulties,
particularly in the area of antitrust conspiracies, in which the problem
of large numbers of defendants and complex evidence is especially
acute.~9 Innovations in trial procedure may he utilized to assist the
jury in following the intricate proceedings. The court may require counsel to state his own and his client’s name every time he takes an active
part in the trial,~5o it may order the prosecution to make a seating
chart of the defendants to give to the jurors,~$1 or it may allow the
jury to take the bill of particulars into the juryroom during its deliberations.45~ A majority of jurisdictions permit the court to issue
paper and pencil to the jurors so that they may take notes during the
proceedings.~s Although objections have been made that the best
note-taker would become the most influential juror, or that the notes
may be inaccurate,~ these arguments seem to be outweighed by the
aid which notes may provide in situations in which even the judge or
lawyers would wish to rely on them.4~ The English courts have gone
somewhat further, at least in cases in which the evidence is particularly
complex. In such cases the judge not only charges the jury separately
as to each defendant, but sends it out for an individual verdict after
each charge.4~6 However, the time-consuming nature of such procedure
makes it impractical in those large trials in which clarification is most
needed.
440 See, e.g., United States v. Central Supply Ass’n, 6 F.R.D. 526 (N.D. Ohio
I947) (72 defendants tried, I616 exhibits in evidence); O’Brian, supra note 445,
at 599-602.
44~See Blumenthal v. United States, 332 U.S. 539, 559 (I947);
GIN. ANN. RIP. 5-6.
~’"See, e.g., United States v. Haupt, I36 F.zd 66I, 672-74 (Tth Cir. ~943);
United States v. Liss, ~37 F.2d 995, zoo3 (2d Cir.), cert. denied, 3zo U.S. 773
(s943) (Frank, ]., dissenting in part).
~" See, e.g., United States v. Central Supply Ass’n, 6 F.R.D. 526 (N.D. Ohio
I947). For the views of some commentators, see McAllister, Tire Trial o! ~ Big
Case on tke Criminal Side, I ANTITRUST BU~r~. 345 (x955) ; Ryan,
A Judicial Solution to tke Procedural Problems o/ tire So-Called Big Case, 4r Gl~o. L.J. I82
(I953).
4~ O’Dougherty, supra note 440, at ~7o.

¯ ~t United States v. Carlisl, 32 F. Supp. 479 (E.D.N.~. i94o); Moscowitz,
Some Aspects o! tke Trial o! a Criminal Case in tke Federal Court, 3 F.R.D. 380
(xg~)~ooke v. People, ~3x Ill. 9, IS, 82 N.E. 863, 866 (x9o7).
¯ sa See Moscowitz, supra note 45I, at 383; Buzard, Jury Note-Taking in Criminal Trials, 42 J. CL~t. L., C. & P.S. 49o (x95x) ; Armor., x54 A.L.R. 878 (I945). In
some states the permission is given by statute. E.g., lq.Y. Conz Cr.x~. Pgoc. § 426.
For a llst of such statutes, see United States v. Carapbell, x38 F. Supp. 344, 349
(N.D. Iowa x956) ;ALI Conz CRXM. PROC. 987-89 (Final Draft ~93I).
~S4United States v. Davis, Io3 Fed. 457, 47o (C.C.W.D. Tenn. zgoo), a~Y’d,
Io7 Fed. 753 (6th Cir. ~9ox); Corbin v. City of Cleveland, x44 Ohio St. 32, 56
N.E4ss
2dSee
~4Buzard,
(x944) supra
; Thornton
v. at
Weaber,
note 453,
492. 38o Pa. 59o, xz2 A.2d 344 (~955).
~S~E.g., Regina v. Newland, [z954] ~ Q.B. x58 (x953).
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In a few cases mistrials,45T dismissals,45s or acquittals ,~9 have been
ordered by the trial judge as to all or some of the defendants, on the
ground that the evidence was too complex for the jury to handle. If the
defendant cannot be tried again because of constitutional prohibitions
against double jeopardy,~°° this seems to be as unsatisfactory an approach as the other extreme of refusing to recognize that the jury may
have difficulty in evaluating the evidence.
4. Severance. -- Since all these trial problems arise from joint prosecution of the conspirators, rather than from the nature of conspiracy
itself, it has been suggested that a solution may lie in granting conspirators separate trials.4~1 Some courts have rejected this solution
out of hand on the ground that justice "requires" that coconspirators be
tried jointly,~2 or that since the defendants were partners in crime they
have no right to complain if the state treats them as partners at trial.~3
However, such reasoning assumes the guilt of the defendants, which is
the very point at issue.
Although the burden of deciding whether a case is too complex to try
jointly is on the prosecution in the first instance, in most jurisdictions
the court has the authority to order a severance at any time during the
trial if it believes that prejudice would otherwise result, leaving it open
for the state to continue the prosecutions separately.4~ In any conspiracy case in which so drastic a remedy as dismissal or acquittal is
necessary, it seems that the situation would be so extreme as to indicate
from the outset that severance is required.~
A diminishing minority of jurisdictions grant a criminal defendant
an absolute right of severance,~6° usually limited to cases in which the
crime charged is a felony.*~ In the remaining jurisdictions and the
45v United States v. Dennison, Criminal No. 7o25, Omaha Div., D. Neb., z933,
z3 NEE. L. BULL. I5I (X934). Here about 90 defendants were indicted, 57 were
tried, 7 received a directed verdict, and all but i6 of the remaining defendants
were granted mistrial by the court on its own motion.
4~sUnited States v. Standard Oil Co., 23 F. Supp. 937 (W.D. Wis. x938). The
court dismissed the indictment of I~ defendants and ordered a new trial for
others after a four-month trial and a jury verdict of guilty.
~ United States v. Central Supply Ass’n, 6 F.R.D. 526 (N.D. Ohio x947) (all
76 ¯defendants
by judge
before case
went toatjury).
~o See pp.acquitted
963-68 supra.
If a mistrial
is ordered
the request of the defendant
or with his consent, it seems that he may later properly be tried separately for the
same offense. See, e.g., People v. Mills, x48 Cal. App. 2d 392, 3o6 P.2d ~oo5 (~957).
~o~ On severance, see generally 5 W~TON, CR~n~^L LAw ~V PROCEDURE
§§ X944--46, at 5~-6o (I957); Armor., z3x A.L:R. 9x7 (I94~); Armor., ~o A.L.R.
~7~ (z93z). Statutes are collected in ALI CODE Car~. Paoc. 944-47 (Final Draft
~93z).
~ "IT]he number of participants in a criminal conspiracy is not a matter of
the prosecutor’s choosing. If those who conspire to violate the law dislike a trial
with so many defendants, they should reduce the scope of their conspiracy and
lessen the field of its operation .... " Capriola v. United States, 6i F.2d 5, x3
(Tth Cir. ~932), cert. denied, 287 U.S. 67~ (I933); accord, Pollack v. State,
Wis.,oR
2oo,
N.W.v.56o
(x934)
; Rex
v. Grondkowski,
[I946] xSummer
K.B. 369,
37~.
See253
Regina
Miller,
[~952]
2 All
E.R. 667 (Winchester
Assizes).
¯ e, See, e.g., Opper v. United States, 348 U.S. 84, 95 (~954) ; United States v.
Marchant, 25 U.S. (x2 Wheat.) 48o (x827). See generaily 5 Wa^R~OS, Op. ciL supra
note
z944,
at notes 457-459 supra.
4e~46x,
See§cases
cited
~se E.g., G^. CODZ § "~7--2IO1 (X933) ; VA. CODZ ANN. § I9-I77 (I950).
~ E.g., VA. CODE A~N. § X9-~77 (I950).
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federal courts, severance may be allowed by the trial court as a matter
of discretion.4~s Severance is seldom granted, however, and appellate
courts have been slow to review this exercise of discretion.4~ Thus, it
has been generally held that it is not an abuse of discretion to deny
a motion for severance when there are conflicting interests among the
conspirators,~7° when the background of some coconspirators may influence the jury as to the guilt of the others,.71 or when there will be
evidence admissible against some but not others.~72 However, the
Supreme Court, in Paoli v. United States,~ seems to have indicated
that in the last of these situations the appellate court may examine the
particular circumstances of each case 4¢~ and reverse if unusual prejudice is found.
Although the solution to the problem of mass conspiracy trials may
lie in the easing of requirements for severance, this remedy itself creates
certain difficulties. Chief among them is the increased burden on the
state of additional trials and the consequent crowding of the criminal
calendars. Moreover, severance may make witnesses more reluctant to
come forward, since it may force them to repeat testimony at numerous ’
trials. Finally, a succession of individual trials raises a greater possibility
of logically inconsistent verdicts than does a joint trial.~¢n Successive
juries would be more likely to convict some defendants and acquit
others, even when the facts make it clear that if there was a conspiracy
all were guilty.
C. Evidence
The problems of the conspiracy trial are complicated by the special
evidentiary rules which apply to this crime. The existence of conspiracy is usually proved in one or more of three ways: by circumstantial
evidence, by the testimony of a coconspirator who has turned state’s
4~s See Oimstead v. United States, x9 F.2d 842 (gth Cir. x927), a~’d, 277 U.S.
438 (x928) (9z indicted); Rex v. Grondkowski, [~946] I K.B. 369, 37I; FEv. R.
CRI]~. P. x4; N.Y. CooE C~. P~oc. § 39x.
469E.g., Rex v. Grondkowski, [x946] ~ K.B. 369. Thus, after the absolute
right of severance was abolished in New York in z926 there was no reversal on
the ground of abuse of discretion in refusing to sever until x94o. People v. Feolo,
284 N.Y. 28z, 26 N.E.2d 257 (I94O) ; see Note, z5 ST. Joint’s L. R~v. 4~, 43 (~94o).
Although appellate courts often speak of the exercise of discretion as ordinarily
not reviewable, they actually do review to the extent of determining whether there
has been an abuse of discretion. This negative attitude toward review of motions
for severance, however, provides little impetus to the trial courts to allow the
remedy.
~°E.g., Rex v. Grondkowski, [z946] ~ K.B. 369. ¢ontra, People v. Braune,
363 Ill. 55x, 2 N.E.2d 839 (x936)
~ E.g., McDonald v. United "States, 89 F.2d x28, i36 (Sth Cir. x937) (codefendant handcuffed during trial).
~E.g., People v. Fisher, 249 N.Y. 4z9, x64 N.E. 336 (x9~8). See also 56
CoLu~. L. P~v. ~xz2 (z956). However, the trial court may, and perhaps should,
consider all these as relevant factors when deciding whether to grant a motion for
severance.
~a352 U.S. 232 (I957)"~ ld. at 24L
~a In some cases such inconsistency may lead to the reversal of a previous
conviction. See pp. 972-74 $upra.

This contgnt downloaded from 169.234240.2 on Fri, 12 Apt 2013 !3:11:38 PM
All use subject to JSTOR Terms and Conditions

984

HARVARD LAW REVIEW

CVol. 72

evidence, or by evidence of the out-of-court declarations or acts of a
coconspirator or of the defendant himself.
~. Circumstantial Evidence. ~ The gist of the conspiracy is the agreement,.7~ although many jurisdictions require an overt act in addition.477
Since conspiracy is a crime which by its nature tends to be secret, the
agreement is seldom susceptible of direct proof?7s Most conspiracy
convictions therefore rest on inferences from circumstantial evidence.
Further, there can be a conspiracy even if there is no express communication of agreement?Co As a result, the courts have established less
stringent standards of relevance for the admission of circumstantial
evidence in conspiracy trials than for other crimes. "Wide latitude is
allowed [the prosecution] in presenting evidence, and it is within the
discretion of the trial court to admit evidence which even remotely
tends to establish the conspiracy charged." ,so Evidence of criminal
offenses less related to the crime charged is allowed in conspiracy prosecutions ~sl than in the prosecution of crimes other than conspiracy?s2
Finally, once the jury has found an agreement, only slight additional
evidence is necessary to connect the defendant with. the conspiracy.*as
In these respects the courts seem to be overcompensating for the difficulties faced by the prosecution.
z. Testimony o! a Coconspirator. ~ The testimony of a coconspirator
as to facts within his knowledge involves no hearsay problem, since
the statements are given on the stand and are open to cross-examination.4s* Some states, however, have statutory provisions that this testimony must be corroborated,~s5 although there is no such federal statute.
This requirement is sometimes relaxed by imposing a less rigid standard
for corroborative evidence in a conspiracy trial than would usually
be the case.4se
3. Coconspirator Hearsay Exception. ~ The general rule regarding
the admission of hearsay evidence as to the statements of a coconspirator,
although complex in application and often misunderstood, may nevertheless be simply stated: any act 4s¢ or declaration by one coconspirator,
committed in furtherance of the conspiracy and during its pendency, is
4~e See, e.g., Marino v. United States, 9x F.2d 69x (9th Cir. z937), cert. denied,
3oz U.S. 764 (x938).
4~ See pp. 945-49 supra.
¯ ¢a See, e.g., Krulewitch v. United States, 336 U.S. 440 (x949); Marrash v.
United States, ]68 Fed. 225, 229 (2d Cir. x9o9).
~¢~ See, e.g., People v. Fedele, 366 Ill. 6x8, xo N.E.ad 346 (x937).
’S°Nye & Nissen v. United States, x68 F.2d 846, 857 (9th Cir. x948), a2~’d, 336
U.S. 6x3 (I949) ; see McNeil v. United States, 85 F.2d 698, 703 (D.C. Cir. ~936) ;
Arens,
Conspiracy Revisited, 3 BU~’ALO L. Rzv. 242, 25I (x954).
¯ sx See Fitzgerald v. State, 85 Okla. Crhn. 376, x88 P.2d 396 (~947) ; O’Dougherty, supra note 440, at 273.
¯ ea See McCo~cg, Ev~mccz § x57, at 327 (x954).
4sa See Tomplain v. United States, 42 F.2d 202 (sth Cir.), cerL denied, ~Sa U.S.
886 (~93o).
¯ s~ State v. Erwin, xox Utah 365, 392, x~o P.~d 285, 299 (x94x) ; State v. Stogsdill, 324 Mo. zo5, 23 S.W.2d 22 (x929).
~s~ See, e.g., CAL. Pzs. Co~z § xxxx; N.Y. Cooz Ca~. Paoc. § 399.
¯ se State v. Erwin, zoz Utah 365, 393, x2o P.2d 285, 299 (x94x).
¯ a¢ See p. 988 in/ra.
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admissible against each coconspirator 4ss provided that a foundation
for its admission is laid by independent proof of the conspiracy?s9
(a) Requirement o] Furtherance. M Under the furtherance requirement the declaration not only must occur before the termination of the
conspiracy ~90 and after the formation of the agreement, and relate in
content to the conspiracy, but also must be made with the intent to advance the objects of the conspiracy?~1 Many jurisdictions, by either
statute or case law, have adopted variants of the coconspirator rule.
Most of these are directed toward the requirement that the statement
be made in furtherance of the conspiracy. The variants fall into several
categories. They may require only that evidence "relate to the conspiracy," ~2 .or only that statements be made "during the pendency of
the criminal project." 4oa The former omit the element of intent; the
latter omit both the elements of intent and relation, requiring only coincidence in time. When the intent element of furtherance is eliminated,
"the narrations of a loose-tongued prima facie confederate at some social
gathe, ring [become] admissible as against his alleged conspirators." 4~4
Many of the courts ostensibly retaining the requiremen~t of furtherance have applied it so broadly that anything related to the conspiracy
is found to be in furtherance of its objectives?95 Indeed, the Seventh
Circuit has interpreted the furtherance requirement to mean only that

4ss Whether the coconspirator rule will be applied in favor of a defendant as
well as against him has not yet been decided by any court. See Wolcher v. United
States, 76 Sup. Ct. 254 (Douglas, Circuit Justice, x955). Although the rule has
been linked to the doctrine of admissions, which would be inapplicable when the
statement favored a defendant, even though against the interest of the declarant,
it seems that if these declarations are considered reliable enough to overcome the
objections inherent in hearsay evidence when they are presented for the prosecution,
they are as reliable when presented for the defense.
4S°Logan v. United States, x44 U.S. 263 (x892); 4 WIo~oaE, EvmE~c~ §
xo?9, at I3I (3d ed. ~94o). See generally Levie, Hearsay and Conspiracy, 52 MICH.
L. REv. ~59 (x954) ; Comment, 25 U. CHL L. REv. 530 (~958) ;Annot., i L. Ed.
2d ~78o (x957). This rule has also been applied to cases which involved accomplices and accessories. See, e.g., Gilbert v. Commonwealth, 228 Ky. ~9, ~4 S.W.zd
x94 (~929); People v. Luciano, 277 N.Y. 348, ~4 N.E.~d 433 (I938). In such
cases it is not necessary to charge a conspiracy in the indictment; it is sufficient
that there is a prima facie case. People v. Luciano, ~upra.
~O°The MODEL CODE O~’ EViDEnCE, rule 5o8(b) (~942), permits the admission
of declarations made "while the plan was in existence and before its execution was
complete .... " Thus, statements by a coconspirator after his arrest would be
admissible if the execution of the plan continued. Comment to rule 5o8(b), illustration 2 (x942). The U~’o~ Ru~zs o1~ EvxvEscE, rule 63(9) (x953), have returned
to the generally accepted rule that only statements made prior to withdrawal or
termination are admissible.
~ The distinction between relation and the intent dement of furtherance was
applied as early as ~794. Trial of Thomas Hardy, 24 How. St. Tr. 200, 45x-53,
473-77 (x794).
~°aE.g., Cgr.. CODE Cxv. PRoc. § x87o(6).
"~ E.g., GA. CODE § 38-3o6 (x933); Pressley v. State, 2o5 Ga. x97, 53 S.E.2d
Io6 (x949) ; c]. Allen v. United States, 4 F.2d 688, 693-94 (Tth Cir.), rert. denied,
2674~4
U.S.State
597, v.
267
U.S. 598,
689
(x925).
Erwin,
xox 268
UtahU.S.
365,
436,
x2o P.2d 285, 3x8 (x94~) (concurring
opinion).
’t~ See Levie, supra note 489, at xx68. The broad scope of this application of
the requirement was demonstrated in Allen v. United States, 4 F.2d 688, 693-94
(Tth Cir.), cerL denied, 267 U.S. 597, 267 U.S. 598, 268 U.S. 689 (I925), a prosecution for conspiracy to violate the prohibition laws. The court admitted a statement
by an unidentified woman standing behind a bar on the ground that she was a
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the act with which the declaration is concerned must be in furtherance of the conspiracy.~°6 Even when the requirement of relation is
abandoned, leaving only pendency, the result is not likely to vary
greatly, since, as a practical matter, the prosecution will not offer evidence which is not in some way related to the conspiracy to be proved.
Thus, in jurisdictions in which the courts give furtherance a flexible
interpretation, the results are not substantially different from those that
would follow from the application of either of the other two standards.
Both the Model Code of Evidence 4~7 and the Uniform Rules of Evidence,4os recognizing that many courts do not apply the requirement
of furtherance, adopt as a standard merely that the statement be related
to the conspiracy and take place during its pendency.
Some courts have abandoned the limitations of furtherance and pendency altogether, and admit the declarations of a coconspirator under
the res gestae exception to the hearsay rule.~ In application this standard seems to be little more than a test of relevancy.5°°
(b) Requirement o] Pendency. ~ The requirement of pendency also
presents several problems. A conspiracy begins with the agreement,
but the point of time of its formation may be difficult to place, particularly if the agreement is inferred retroactively from a series of overt
acts, as is usually the case.5°1 It may also be difficult to decide when
the conspiracy terminates.5°2 In some states declarations made after
the termination of the conspiracy are admissible when it is shown
that the conspirator making the statement was found in possession of
the fruits of the crime, or the weapons or instruments with which it was
committed; 5oa declarations before the formation of the conspiracy may
be admissible to prove motive,~°~ or "the common design, purpose, and
intent of all the conspirators." ~0~
A somewhat different problem arises as to defendants who were not
members of a conspiratorial group for its entire duration. Statements of
a conspirator ordinarily admissible under the coconspirator hearsay rule
are admissible against members of the group who joined after the statement was made,~°6 on the ground that the entrance of a new member
prima fade conspirator, an inference drawn solely from her presence in the illegal
liquor establishment.
4oo International Indem. Co. v. Lehman, a8 F.2d x (Tth Cir.), cert. denied, 278
U.S. 648 (x928) (civil conspiracy); accord, United States v. E. I. Dupont de
Nemours & Co., ~o7 F. Supp. 324, 325 (D. Del.
4o~ Rule 508.
¯ os Rule 63(9).
¯ oo Gilbert v. Commonwealth, 228 Ky. ~9, 25, z4 S.W.2d x94, ~97 (z929); see
Sheav. United States, 2Sz Fed. 44o (6th Cir.),
cert. denied, 248 U.S. 58~ (~9x8);
z W~d~TO~
, CR~
§ 279, at 627-3o (x2th ed. ~955) ; 2 id. § 435.
~oo See cases
citedEv~z~¢c~
note 499 supra.
¯o~ See, e.g., Madsen v. United States, x65 F.2d 5o7, 5~ (xoth Cir. ~947).
~oa See pp. 96o-63 xupra.
~°aE.g., Arlington v. State, 98 Tex. Crim. 68, 263 S.W. 593 (~924). Bu~ c].
~z Tr.x~s
L. Rzv.
39o (~933).
~o~ State
v. Simon,
~x3 N.J.L. 52x, ~74 At1. 867 (Sup. Ct. ~934), a~’d,
2o7,
x78
Atl.
728
(Ct.
Err.
& App.
¯o~ Ross v. State, 98 Tex.
Crim.~935).
567, 57~, 267 S.W. 499, 5ox
¯ oo E.g., United States v. United States Gypsum Co., 333 U.S. 364, 393 (x948) ;
2 W~AaTO~, op. oil supra note 499, § 423.
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does not create a new conspiracy.5°¢ However, it seems that statements
made after the withdrawal of a conspirator from the conspiracy are not
admissible against him. This distinction in the treatment of subsequent
and prior statements appears to be based on an agency rationale. Subsequent statements are regarded as inadmissible because they occur
after the termination of the agency relationship, while prior statements
are admissible on the theory that the conspirator, in joining, has accepted m or ratified m the prior declarations of his coconspirators.5°s
However, apart from the somewhat technical rules of agency, it seems
difficult to justify the differences in the treatment of prior and subsequent declarations. Moreover, cases may arise in which the only way
to connect a short-term conspirator with the conspiracy is through
declarations made following his withdrawal.
(c) Requirement o] Independent Proo].- The final requirement of
the coconspirator rule is that, before the statement of a coconspirator
will be admissible, the prosecution must present proof of the existence
of the conspiracy which is based on independent evidence,5°9 or, as some
courts put it, a prima facie case of conspiracy.51° A literal reading of
this requirement would force upon the prosecution a difficult task in
the presentation of evidence. In view of this problem, courts have relaxed the normal requirements for the order of proof,~11 provisionally
admitting evidence falling under the coconspirator rule, subject to a
later instruction by the court to disregard it against all but the declarant if independent proof of the conspiracy has not been presented.5~2
In view of the doubtful efficacy of an instruction to disregard previously
presented evidence, the requirement of independent proof provides only
a limited safeguard to the defendant. Moreover, many courts seem to
find a prima facie case on extremely weak evidence,als The danger also
exists that such provisionally admitted evidence will itself be used to
support the prima facie case, and thus "hearsay would lift itself by its
own bootstraps to the level of competent evidence." ~14 Despite the
logical inconsistency of such an approach, several courts have approved
the practice.51~ In these jurisdictions, the requirement of independent
evidence is virtually meaningless.
ao~ See Marino v. United States, 9x F.2d 69x, 696 (9th Cir. x937), cert. denied,
302 U.S. 764 (x938).
~°SVan Riper v. United States, x3 F.2d 96x (2d Cir.), cert. denied, 273 U.$.
702 (x926); 2 WHAS~O~r, Op. cir. supra note 499, § 4~3, at x94¯o~ In Oklahoma slight evidence is enough. Burns v. State, 72 Okla. Crim. 432,
444,¯ ~o
xx7See,
P.2de.g.,
x55,Glasser
x6o (x94z).
v. United States, 3x5 U.$. 60, 74 (~942) ; Levie, supra note
489. at x~76.
s~x See, e.g., United States v. Sansone, 23~ F.2d 887,893 (2d Cir.), cert. denied,
35x U.S. 987 (x956) ; Sapet v. State, 266 $.W.2d x54 (Tex. Crim. App. ~954).
~:~ See, e.g., Parente v. United States, 249 F.2d 752, 754 (gth Cir. x957). But
c]. State v. DeRighter, x45 Ohio St. 552,557-58, 62 N.E.~d 332,335 (~945) (dictum).
~aSee, e.g., Pressley v. State, 205 Ga. x97, 53 S.E.2d ~o6 (x949), in which the
fact that the defendants were seen at the scene of the crime looking for food and
a place to sleep was held sufficient for a prima facie case of conspiracy to murder.
~ Glasser v. United States, 3~5 U.$. 60, 75
~:~ E.g., State v. Vetrano, x2x Me. 365, xx7 Atl. 460 (x922) ; People v. Connolly,
253 N.Y. 330, 342, XTX N.E. 393,398 (x93o) ; Rex v. Gunn & Howden, 30 N.S.W.
St. 336, 342 (x93o).
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(d) Application to Acts.- As a general rule of evidence the principal limitation on the admission of acts as evidence is that of relevancy.~le Since the general hearsay rule excludes only declarations and
not acts as evidence,~17 the usual statement of the coconspirator rule
as applying to acts as well as to the declarations of a coconspirator is
both misleading and incorrect.~ls Because of it, courts have unnecessarily
had to "extend" the coconspirator rule, either to admit acts offered to
establish facts ordinarily difficult to prove, such as intent or motive,
or to admit all acts.e19 These problems seem to stem from a failure to
separate the question of whether a conspirator is substantively liable
for the acts, both verbal and nonverbal, of a coconspirator, from the
question of what statements of a coconspirator should be admitted as
evidence against the defendant.~2° In the recent case of Lutwak v.
United States,52x the Supreme Court recognized this distinction and
held that acts do not fall under the coconspirator rule.
In those states in which a form of the coconspirator rule has been statutorily enacted,522 the problem arises whether the statutory authorization for the admission of acts under certain circumstances encompassed
by the rule excludes, by implication, all other acts. Since these statutes
were meant to codify the coconspirator rule, and it now seems to be
judicially acknowledged that the rule logically does not apply to acts,~2a
it appears that this negative implication is unjustified, and here, too,
the admission of acts as evidence should be governed by the standard
of relevancy.
(e) Theoretical Bases.--Several theories have been advanced to
justify the coconspirator rule. The one most commonly offered is based
on agency principles.524 This results, in part, from the fact that the
present coconspirator rule in the United States originated in a dictum by
Justice Story in an agency case.525 Under this theory conspirators are
"partners in crime," and, as in the case of partners, each is the agent
of all the others. The declarations of the agent are imputed to the
ale See McCoaMIcI~, EvI~z~ccz § xSI (x954)el~ See id. § 225, at 460; 5 W~Mo~, EvIv~ ~ i36x~ (3ded. ~94o).
sts See, e.g., Giordano v. United States, 9 F.2d 83o (~d Cir. 3I92~) (admission of
act done after termination of conspiracy found ~proper but not reversible error) ;
Morrow v. United States, x~ F.2d 256 (Sth Cir. x9~6) (adm~sion of act done before
formation of consp~acy found improper and reversible error); Morgan, The
Rationale o] Vicarious Adm~sions, 42 H~v. L. REV. 46~, 464 (1929).
~XaSee, e.g., State v. Gauthier, xx3 Ore. 297, 3~7, ~3x Pac. x4x, x45 (x9~4)
(acts in subsequent concealment) ; State v. James, 34 S.C. 49, x~ S.E. 657, a~rmante upheld on reheadng, 34 S.C. 579, x3 S.E. 325 (189I) (all subsequent ac~);
3 UNV~SH~L,
C~A~ op.
EV~N~
X939-40
(x956).
¯~o See McCog~xcg,
oil su~a
note 5x6,
~ 244, at 5~x-a~.
~at
344
U.S.
604
(x953).
¯ aa E.g., CA~. Cov~ C~. Psoc. ~ x87o(6); Mo~T. R~v. Coves ~s. ] 93-4oxa7(6) (x947) ; O~. Rgv. STAr. ~ 4L9~(6) (x957).
¯ a~ See Lutwak v. United States, 3~ U.S. 604 (x953).
~atE.g., Unitvd States v. Paoli, 229 F.~d 3x9, 3~x (~d C~. x956), a~’d, 352
U.S. 232 (I957); Van Riper v. United States, x3 F.2d 96I (2d Cir.), cert. denied,
a73 U.S. 702 (x926) ; 4o J. CRIM. L., C. & P.S. 760, 762 (I95o). For a case ~noring
¯ e coconspirator rule and reaching the same result solely by agency doctrines, ~e
B~er v. Rex, [1926] Can. Sup. Ct. 92, Io3.
~a~ United States v. Gooding, a5 U.S. (xa Wheat.) 460, 469 (x8a7).
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principal, and are admissible as admissions by the principal. Just as
the acts of an agent bind the principal only when the agent acts in
the scope of his authority, so the declaration of the coconspirator must
be in furtherance of the conspiracy to be admissible under the usual
formulation of the rule.52° Thus, tests which have abandoned the furtherance requirement are not explained by this agency rationale. Furermore, the agency rationale fails to justify the rules of some jurisdictions admitting under certain circumstances declarations made after the
termination of the conspiracy.
In view of the inadequacies of the agency theory, it has been maintained that the rule is actually based on the necessity of proof in an
area in which evidence is difficult to find.527 This approach explains,
for example, the admission in certain jurisdictions of declarations coming after the termination of the conspiracy only when they relate to
facts which are extremely hard to prove.~2s The necessity theory also
upholds the substitution of pendency or relation for the requirement of
furtherance since the former requirements are easier to meet. However,
while this theory may explain the extensions, it fails to explain the
limitations on the coconspirator rule itself, such as the furtherance
requirement.
The practice of admitting evidence because of necessity conflicts with
the policy behind the general hearsay rule, which is to exclude evidence
which is inherently less reliable than other evidence. However, when
there is a category of socially undesirable conduct of which direct evidence is characteristically unavailable, the choice may not be between
more reliable and less reliable types of evidence, but between admitting
inferior evidence and admitting no evidence at all. It might be objected
that this reasoning could be applied to any case with insufficient evidence. However, a possible distinction may be that in conspiracy the
evidentiary difficulty is peculiar to the crime, rather than merely to the
individual case.529
A third possible rationale is that since the basis of the crime of conspiracy lies in agreement, declarations of coconspirators are verbal acts
and therefore not subject to the general hearsay rule.~s° Rather they
are admissible against coconspirators as part of the res gestae of the
crime. Such a rule not only seems overly vague but fails to explain the
admission of declarations not directed to proof of the agreement.
4. Con]essions. ~ Out-of-court confessions are one form of hearsay.531
However, since confessions occur either after the conspiracy has ended
5a6 Similarly, the requirement of independent proof matches the rule of evidence

that the agency relationship must be proved before the agent’s declarations will
be imputed to the principal. 4 Wiox~oaz, op. cir. supra note 5~7, § zoTS, at z23-24.
supranotes
note5o4
489.
5asSee
See Levie,
cases cited
& 5o5 supra.
¯ a~ Many of the other exceptions to the hearsay rule, such as those for unavailable witnesses or ancient documents, also stem from a need for evidence in a certain
area.sso5 Wzo~oa~,
supra
See cases op.
citedcir.
note
499note
supra.5z7, §§ ~4o2, z4zo,
~st See generally Tillim, The Dilemma in Post-Conspiracy Declarations,
N.Y.U. Itcra~. L. Rzv. xo6 (x957) ; 56 Co~t~. L. Rzv. xzxa (x956).
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or after the confessing conspirator’s withdrawal,~3~ and since by their
very nature they are not in furtherance of the conspiracy but in frustration of it,~3s they do not fall under the general coconspirator hearsay
rule, Thus, when several conspirators are jointly tried, a confession,
while it will be admitted against the declarant, is not admissible against
his codefendants under the rule. However, the fact that it is admitted
at all, in a joint trial, creates the possibility of prejudice if the confession in any way suggests the guilt of codefendants. The general rule
is that although there may be some prejudice, it is not reversible error
to admit a confession, as long as it is accompanied by an admonition
to the jury to disregard it as to the other defendants.~4 However, the
admonition has been characterized as "ritualistic," ~s~ and many courts
recognize that it is impossible for a juror completely to disregard evidence he has heard.~3~ Until recently, the Supreme Court followed the
general rule.~37 However, in Paoli v. United States,~s the Court, while
holding that such an admission in evidence of a confession is not per se
prejudicial, based its decision on the conclusion that under the circumstances of the case the jury could be considered to have followed the
instructions. The implication of the case seems to be that despite an
instruction to disregard the confession as to other defendants there
may be factual situations in which its admission would be prejudicial.
Prejudicial error might occur in large conspiracy trials in which there
are several Confessions, each admissible as to only one defendant. While
it has been contended that the judge must either refuse to admit a
confession or order a severance,~z the view taken in Paoli seems preferable, since it recognizes the necessity of weighing the interest in ad,
mitting the confession as to the declarant in a joint trial against the
policy of avoiding prejudice to codefendants.
In some cases, the prosecution has tried to avoid the problems presented by the situation in Paoli by deleting all references in the confession to the codefendant, and by substituting an X for his name wherever
it appears.~*° The desirability of this practice as a substitute for severance is doubtful. Not only may its efficacy in preventing prejudice be
questioned, but there are dangers inherent in allowing the prosecution
to reveal only certain sections of such a statement.~41
5a~ For a discussion of withdrawal, see pp. 9S7--6o supra.
~a~ Fiswick v. United States, 329 U.S. 2ix, 2x7 (x946).
~See, e.g., People v. Roxborough, 3o7 Mich. 57~, ~8~, x2 N.W.2d 466, 47o
(~943).
5s5 See, e.g., United States v. Leviton, ~93 F.~d 848, 856 (2d Cir. 19~), cerL
denied, 343 U.S. 946 (x95~).
SS~E.g., Bhmenthal v. United States, 332 U.S. 539, $~9 (x947); People v.
Fisher, 249 N.Y. 4x9, 432, ~64 N.E. 336, 340 (x928) (Lehman, J., dissenting).

5s~ Blumenthal v. United States, 332 U.S. 539 (x947).
5ss3~2 U.S. 232, ~39, 24x-42 (I957).

5a~United States v. Paoli, 229 F.2d 3x9, 324 (2d Cir. ~956) (Frank, J., dissenting), a.~’d, 352 U.S. 232 (x9~7).
540 E.g., Umted
"
"
2 d 683 (2d Cir. ~957); see Letter
States v. Toma~olo,
~49 F.
From United States Attorney, Eastern District ol New York, to the Harvard La~
Re~ie~, November 7, x958.
s’~ Cf United States v. Volkel], 2~ F.2d 333, 337 (~d Cir. 1958).
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It is not uncommon that an indictment will allege a single conspiracy
and proof at the trial disclose multiple conspiracies. The prosecution
may simply be unable to predict whether the evidence will show single
or multiple conspiracies; in addition, it may frequently desire to secure
the advantages of establishment of a single conspiracy.542 The most important advantage is the rule that certain evidence which is admissible
against one conspirator is admissible against all participants in the
conspiracy.~4a Thus, for example, establishment of a single conspiracy
enables the prosecution by means of the exception to the hearsay rule
to use evidence of an admission by one conspirator against all the defendants. Proof of a single conspiracy may also enable the prosecution
to assert jurisdiction over a number of persons who, had they been
members of a separate conspiracy, would have had no connection with
the prosecuting state. Similarly, it may allow the prosecution to try
persons in a district where venue would be improper were they participants in a second conspiracy only.544 And, in jurisdictions in which
the statute of limitations runs from the last overt act, the prosecution
may establish that defendants who claim to have been members of a
separate conspiracy on which the statute has run were in reality parti¢ipants in a single conspiracy which was furthered by an overt act
within the statutory period.54~
When the prosecution has failed in its attempt to prove a single conspiracy, difficult problems arise in determining whether a defendant
has been so prejudiced as to require reversal of his conviction. In Berger
v. United States ~4e the trial court charged that if the jury were to find
the defendants guilty of conspiracy, it could only be the single conspiracy alleged in the indictment.~47 Although the Supreme Court found
that two conspiracies, only one of which involved the defendant, had
been shown, it affirmed his conviction, refusing to follow an earlier line
of courts-of-appeals decisions which had held that a variance as to the
number of conspiracies was an automatic ground for reversal.~4s The
Court stated that such a variance was harmless error unless the defendant’s "substantial rights" had been prejudiced. Two criteria for determining prejudice were whether the defendant had been sufficiently
protected against surprise and whether the variance left him vulnerable
to a later prosecution because of the failure to make clear the offense
for which he had been tried. The Court stated that an indictment
542 Conversely, the prosecution may attempt to impose multiple punishment on
members of a single conspiracy by alleging multiple conspiracies. See Braverman
v. United States, 317 U.S. 49 (x942) ; Pp. 964-65 supra.
s43 See pp. 984-9o supra.
s44 See pp. 975-76 supra.
¯45 See pp. 96o-6x supra.
¯ 4e 295 U.S. 78 (x935). See generally Note, 57 COLVM. L. R~v. 387 (x957).
¯ 4~ Kotteakos v. United States, 328 U.S. 750, 766 n.~x (x946).
a43E.g., Marcante v. United States, 49 F.2d x56 (xoth Cir. x93x); Wyatt v.
United States, 23 F.~d 79x (3d Cir. I928); Terry v. United States, 7 F.2d 28
(9th Cir. x925).
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could have alleged that all defendants were members of two conspiracies,
identical but for their objects. In such a case, the Court reasoned,
Berger could not have been prejudiced by the admission against him
of evidence relating to both conspiracies if he was acquitted of one of
them. Since the actual case differed only in form, Berger’s substantial
rights were unimpaired.~9 The Court, however, seems to have overlooked
the duty of the trial judge in its hypothetical case to give a cautionary
instruction which would specifically eliminate from the jury’s consideration of Berger’s guilt the evidence relating to the other conspiracy.
Until Kotteakos v. United States,~° appeals on the ground of prejudice resulting from confusion of evidence were generally disposed of
by a reference to Berger.~sl In that case the trial court, as in Berger,
charged the jury on the basis of the single conspiracy alleged in the
indictment.5’~2 The Second Circuit, although finding that there were in
reality eight separate conspiracies involving thirty-two defendants, held
after a thorough examination of the record that there was sufficient evidence to justify the conviction of all the appellants.~Ss The Supreme
Court reversed, stating that the line separating harmless error from
prejudice lay somewhere between Berger and this case. Clearly the
decision could have rested on the prejudice resulting from the trial
judge’s failure in his instructions to recognize the variance so that the
jury was permitted to weigh incompetent evidence in the determination
of the defendant’s guilt. The opinion suggests, however, that even had
proper cautionary instructions been given, the likelihood that jurors
would be confused by admission of a great amount of evidence, not all
of which would be applicable to every defendant, would alone constitute reversible error. Thus, the question whether a variance is prejudicial, even when a cautionary instruction has been given, seems related
to the determination whether, had the conspiracies been charged in separate counts or indictments, joinder would have been proper.~4
A variance problem may arise in jurisdictions requiring an overt act
if the prosecution proves none of the overt acts alleged in the indicts,s 295 U.S. at 82-83.
s5°328 U.S. 75o (x946).
5stE.g., Kopald-Quinn & Co. v. United States, zoz F.2d 628, 633 (sth Cir.),
eerL denied, 3o7 U.S. 628 (x939); Marino v. United States, 9x F.2d 69~, 698-99
(gth Cir. x937), cert. denied, 3o2 U.S. 764 (x938).
5~ 328 U.S. at 767.
s~SUnited States v. Lekacos, zSz F.2d zTo (2d Cir. x945) (L. Hand, J.), rev’d
~ub nora. Kotteakos v. United States, 328 U.S. 75o (z946).
e~, The majority of post-Kotteakos cases, however, have avoided the variance
problem by holding that there was sufficient evidence to justify a finding of a single
conspiracy. See, e.g., Blumenthal v. United States, 332 U.S. ~39 (~947) ; Papalia v.
United States, 243 F.2d 437 (sth Cir. x9~7); United States v. D’Ercole, 225 F.2d
6xz (2d Cir. z955). Courts have seemed prepared to affirm convictions when, as
in Berger, the evidence shows two conspiracies, Hanis v. United States, 246 F.zd
78x, 789 (Sth Cir. x957) (alternative holding); Ritter v. United States, 23o F.2d
324, 328-29 (roth Cir. x956) (alternative holding), or when the defendant claiming
error was a member of all the conspiracies proved, Monroe v. United States, 234
F.2d 49 (D.C. Cir. x956); Canella v. United States, x57 F.2d 470 (9th Cir. x946).
Cases in which more than two conspiracies were proved have been reversed. Brooks
v. United States, ~64 F.~d x42 (sth Cir. z947) (undetermined number of conspiracies) ; Canella v. United States, supra (5 conspiracies).
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ment. Although there is authority to the contrary,~ the Second Circuit
has indicated that the variance is harmless as long as some overt act is
proved during the course Of the trial. "At most, such a variance justifies a request for continuance because of surprise." ~s In view of the
relative insignificance of the overt act,~z this conclusion seems correct.
V. LIABILITY FOR SUBSTANTIVE OFFENSES

Historically, vicarious criminal liability was imposed only on those
who aided and abetted a crime ~s and on those who were accessories
before the fact to its commission.~9 Present-day statutes have either
eliminated any distinction between these categories ~so or minimized its
significance by providing that members of both categories shall be principals to the crime.~1 In drafting its Model Penal Code, the American
Law Institute referred to aiders and abettors and accessories before the
fact as "accomplices," apparently to avoid any confusion caused by
historical distinctions,~2 and this term is here similarly employed.~z
Vicarious liability for a substantive offense~6~ has rarely been imposed solely upon evidence that the defendant was a conspirator; ~
nevertheless, courts have frequently stated that an individual is responsible for acts of fellow conspirators in furtherance of the conspiracy.~6~ Such statements usually appear in prosecutions for conspiracy
and refer to the rule that the act of any coconspirator satisfies the common statutory requirement of an overt act.~67 Even when the language
of vicarious liability has been used in connection with prosecutions for
substantive offenses, proof of the conspiracy has been used merely as
~5 E.g., Fredericks v. United States, 292 Fed. 855 (9th Cir. x923); CA~. P~.
COD~
xxo4; States
N.Y. COD~
CR~.x64
P~oc.
398. x73 (~d Cir. x947) (directions to trial
5~e§United
v. Negro,
F.2d§ x68,
judge on remand).
~ See p. 949
a~s An aider and abettor is one who knowingly assists or encourages the perpetrator and is actually or constructively present at the time of the crime. See
~ Po~oc~ & MAx~x~m, T~z I-IJSTOSY OF EsS~xS~ LAw 509 (~d ed. x899). For
an example of constructive presence, see State v. Hamilton, x3 Nov. 386 (x878)
(lookout signalling from mountaintop thirty miles away held an aider and abettor to a robbery).
a~ An accessory before the fact is one who contributes toward the offense but
is not present at the time of its commission. See Wxx~,~s, Ctru.mA~ LAw § 57,
at x87 (x953).
¯ eo See, e.g., N.Y. PF.~. LAw § 2 :
A person concerned in the commission of a crime, whether he directly commits
the act constituting the offense or aids and abets in its commission, and whether
present or absent, and a person who directly or indirectly counsels, commands,
induces, or procures another to commit a crime, is a "principal."
~ex See, e.g., G^. Co~)s §§ 26--602, --603 (x933).
~e~ See Mo~z~. Pzl~^~ Co~z § 2.o4(3), comment at 2o (Tent. Draft No. x, x953).
5es In like manner the words "complicity" and "complicitous" are used to denote
the liability of the accomplice.
¯ e4 The term "substantive offense" is here used to denote a crime other than
the conspiracy itself.
~ But see Anderson v. Superior Court, 78 Cal. App. ~d ~, x77 P.2d 3x5 (x947).
¯ ee See, e.g., Pollack v. State, 2x5 Wis. ~oo, 2xx, ~53 N.W. 560, ~65 (x934).
~e~ See, e.g., Baker v. United States, ~x F.~d 903, 905 (4th Cir.), cert. denied,
~76 U.S. 62x
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evidence of the intent requisite to establish the defendant as an accomplice.5as In still other cases in which courts have spoken of a conspirator’s responsibility for another’s acts, the facts clearly show a complicitous relationship.5~9
I. Pinkerton v. United States. m The question whether conspiracy
alone is enough to establish liability for a substantive offense only recently confronted the courts. In United States v. Sail ~7o the Third Circuit rejected the Government’s contention that a defendant, since he
was a member of a conspiracy to defraud the United States of revenue
by operating an unregistered still, was therefore liable for the concealment of illegal alcohol by his coconspirators. The court held that evidence of membership in the conspiracy, without proof of more direct
participation in the concealment itself, was insufficient to sustain the
conviction, since the concealment, rather than the previous agreement,
was the gist of the offense.
This holding, however, was sharply criticized by the Supreme Court
in Pinkerton v. United States,~1 the leading case on vicarious liability
of conspirators. Pinkerton was indicted both for conspiring with his
brother to evade taxes and for specific tax evasions committed by his
brother while Pinkerton was in jail. The trial court instructed the jury
that it could convict upon the substantive counts if it found that the
defendant had been engaged in a conspiracy and that the offenses
charged were in furtherance thereof372 Affirming the conviction, the
Court held in effect that evidence of direct participation in the commission of the substantive crimes was unnecessary. The Court admitted
that a different result might have been reached if the crimes charged
had not been reasonably foreseeable as a natural consequence of the
unlawful agreement3v3 It is not clear, however, what weight the Court
will give to this dictum, and it may be that a conspirator will be left
only with the defense that the crime was not in furtherance of the
agreement.~74
While the Court did not identify the statutory basis of its holding,
the only general provision of the Criminal Code defining vicarious liability is section 2,5~ which recites the common-law rule ~,6 that one
who "aids, abets, counsels, commands, induces or procures . . . is pun~ss See, e.g., Poliafico v. United States, 237 F.2d 97, xx6 (6th Cir. x956), ¢~r~.
denied, 3~2 U.S. zo~$ (x9~7); Commonwealth v. Knapp, ~6 Mass. (9 Pick.) 49~
(x83o).
~*~ An extreme example is Miller v. State, 25 Wis. 384, 388 (x87o). In this case
the defendant was present, supporting her husband who committed a homicide, yet
the court spoke of her liability as that of a conspirator.
~o x~6 F.~d 745 (3d Cir. x94o).
~ 328 U.S. 640 (x946).
~*~ Id. at 64~-46 n.6.
~ Id. at 648.
~*~ See Nye & Nissen v. United States, 336 U~S. 6x3, 6x8, 6~o (x949)~ ~ which
the Court did not mention this limitation in discussing Pinker~on.
~ x8 U.S.C. § ~ (’95~).
~"It is not to be assumed that Congress, in . . . using almost the identical
language by which the common law defined aiders, abettors, and accessories, was
providing for a new crime theretofore unknown." ]~!Iorei v. United States, x~7
F.~d 827, 83x (6th Cir. ~942).
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ishable as a principal." ~Tr If, as seems likely, the Court interpreted
section z as precluding a supplementary doctrine of vicarious guilt
drawn from the statute defining the substantive offense, it must have
been construing section 2 to encompass conspiratorial as well as complicitous liability. In light of the strong policy against common-law
crimes,5~s explicit statutory definition of the conspirator’s liability for
the substantive crimes of a coconspirator would seem the preferable
alternative.~9 This problem is especially acute since most state codes
contain provisions similar to section 2.58°
z. Comparison With Traditional Doctrine. ~ The Supreme Court appears in Pinkerton to have considered the liability of a conspirator for
the substantive offense an application of the complicity doctrine. However, it is important to point out the respects in which membership in
a conspiracy is both a narrower and a broader basis of vicarious guilt
than was complicity in its pre-Pinkerton form. In some cases, a defendant might be acquitted under the instruction in Pinkerton but nevertheless be found guilty under an instruction cast in the language of a complicity statute. This would be true when the defendant has aided the
perpetrator without having entered into any prior agreement with regard
to the particular offense committed.~sl
It seems, however, that the Pinkerton doctrine more commonly would
erdarge the boundaries of vicarious liability in respect to both intent
and causality.5sz Authorities disagree whether the requirement of intent
is satisfied if the actor knows that a consequence is substantially certain
to result from his act,5as or whether he must also desire that it result.5s4
In Backun v. United States,5s5 the court hdd that assistance rendered
to the perpetrator with knowledge that it probably would contribute to
the substantive crime was enough to establish guilt as an accomplice.
A different view was taken in United States v. Peoni,~s6 which held a
defendant, in addition to having knowledge of the probable result, must
have a "stake in the outcome" of a crime in order to be convicted as
an accomplice. In Peoni, the defendant, having sold counterfeit bills
to X who in turn sold some to Y, was convicted as an accomplice to
Y’s crime of passing counterfeit money. This conviction was reversed
n¢¢ It has been suggested that the court incorporated the "aiding and abetting
clause within the conspiracy section .... " Note, 56 Y~r~ L.J. 37x, 376 (x947).
This seems highly doubtful, since the conspiracy statute contains no provision for
liability for substantive crimes. See x8 U.S.C. § 37x (x952).
5~s See United States v. Hudson & Goodwin, xx U:S. (7 Cranch) 32 (xSx2).
s~9 See, e.g., Wxs. STar. § 939.05(2)(c) (x955).
5so See, e.g., N.Y. Pz~r. L^w § 2.
~sa C]. Commonwealth v. Bloomberg, 3o~ Mass. 349, x9 N.E.2d 6~ (x939).
~s~ An apparent exception to the requirement of intent in the law of complicity
arises when a robber is held for a murder perpetrated by his associate in the course
of an armed robbery. However, it is reasoned that since the defendant desired that
he and his partner commit the robbery, he may be taken to have intended the
probable results. See, e.g., Pollack v. State, 2x5 Wis. 2to, 253 N.W. 560 (I934).
See also People v. Marwig, 227 N.Y. 382, x25 N.E. 535 (x9x9).
~as See x AusTx~ , Lr~rvtgs o~r JtrRXSPRUDF.NCZ 424 (sth ed. x885).
~s~ See Mxsxsr¢, ELZXtr~rTS OZ LAW § 220 (6th ed. x9o5).
ha5 xx2 F.2d 635 (4th Cir. x94o).
~se zoo F.2d 4ox (2d Cir. x938) (L. Hand, J.).
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on the ground that there was no proof the defendant had an interest in
furthering Y’s activities. It is arguable that as the defendant’s causal
relationship to a crime grows less immediate, a correspondingly higher
standard of intent should be applied. Thus, while desire might not be
a necessary element of intent when the defendant is the perpetrator,~s7
the Peoni test might nevertheless be appropriate when the defendant is
being tried as an accomplice to the act of another.~ss
However, even if intent is equated with knowledge, the vicarious liability of an accomplice still appears to be narrower than that of a
conspirator under the reasonable-foreseeability test of the Pinkerton
dictum. Whereas the former would seem to require that the defendant
himself have actually foreseen the result of his acts, the latter appears
to require merely that the consequences be such that a reasonable man
would have foreseen them. Also, the degree of probability of occurrence necessary in order that a consequence be deemed "intended," in
the sense of "known," may be greater than that necessary in order that
it be deemed "reasonably foreseeable." It might, moreover, be argued
that an "intended" consequence must be contemplated with greater
specificity than one which is only "reasonably foreseeable." ~s9 However valid these several distinctions may be in theory, it is doubtful
whether they are significant in practice. Rarely is the state of the defendant’s mind susceptible of direct proof, and an objective standard
will ordinarily be applied.
However, it is primarily with respect to causality, rather than intent,
that vicarious liability of a conspirator under Pinkerton exceeds that
of an accomplice. First, it seems that mere agreement, even if it is to a
single specific object, is not necessarily such a substantial contribution
to the commission of an offense as to constitute aiding or counsding
under the traditional complicity concept. The following hypothetical
situation serves to illustrate a further point. A is the organizer and
ringleader of a conspiracy to rob banks. He hires B and C to rob banks
~ and 2 respectively. Although B and C do not meet face-to-face, both
know that they are members of a large conspiracy and each knows
of the other’s assignment. At A’s instigation, D, knowing of the conspiracy, steals a car for use in the robberies. B and C perform their
robberies, the former using D’s car.
All the above arrangements might well be regarded as part of a single
conspiracy to rob banks.~9° Such a classification may vitally affect the
defendant’s rights. With respect to a conspiracy trial, for example,
5s7 Nor should desire be a necessary dement of intent in proving a conspiracy.
Seepp. 93z-33 supra.
5saIn the original draft of the Model Penal Code, there was a provision that
would make an individual an accomplice if, "acting with knowledge that such other
person was committing . . . the crime, he knowingly, substantially faciLitated its
commission .... " MODEL PENAL CODE § 2.o4(3)(b) (Tent. Draft No. x, x953).
However, in a subsequent revision this section was omitted, while the requirement
of "purpose of promoting or facilitating the commission of the offense .... "
was retained as a requisite, ld. § 2.o6(3)(a) (Tent. Draft No. 4, x955). Thus the
American Law Institute has apparently accepted
the Peoni theory.
589 ¢),. Regina v. Tevendale, [z955] V~c~r. L.R. 95 (x954).
58o See p. 930 ~upra.
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even though the statute of limitations may have expired as to the robbery of bank ~, B might still be indicted; ~1 B might be unable to
sever his trial from that of ; ~2 ’s extrajudicial statements might
be admissible against E on the theory that he was a coconspirator; ~gs
and ‘4 would probably not be held liable for three separate conspiracies
with E, C, and D.~94 For the same reason- the tendency of courts to
classify what are analytically perhaps several separate conspiracies as
a single conspiracy w it is possible that a conspirator’s contribution
will be causally unrelated even to those acts of his fellows which he
had reason to foresee. If the courts were to view these arrangements
as three separate conspiracies, between .4 and B, A and C, and. A and D,
then the application of the Pinkerton doctrine would not be as great an
extension of traditional vicarious liability.
Both the Pinleerton and complicity theories would justify convicting
.4 for the crimes of his coconspirators, as he directly procured their
commission.~ Under the former doctrine, B and C would each be liable
for the other’s crime, since both robberies were in furtherance of the
common conspiracy, and foreseeability on these facts could not be contested. Neither, however, would be guilty as an accomplice unless the
mere act of entering the conspiracy were regarded as a sufficient causal
contribution to the other’s robbery.~°
Similarly, if D were held to be a member of the conspiracy, under
Pinleerton he would be liable for the robbery of bank z even though
the car he procured was used not for that robbery but to further another objective of the conspiracy. D would not be liable for the robbery of bank 2 under the complicity theory, however, since he in fact
contributed nothing to its commission.
Since D’s automobile theft directly aided B’s robbery, D could undoubtedly be convicted for this robbery under either theory. Divergent
results, however, might be reached under the two theories as to B’s
liability for D’s theft. Assuming that B could reasonably have foreseen
that a stolen automobile might be necessary to accomplish his crime, the
Pinl~erton doctrine would impose guilt. But B would probably not be
hdd to be D’s accomplice, since neither his agreement to rob nor the
robbery itself had a sufficient causal relationship to the theft.
It is arguable that the defendant in the Pinkerton case itself could
sex See p. 962 supra.
sea See pp. 98~-83 supra.
sea See p. 984 supra.
¯ e~ See p. 93o supra.
ses See People v. Luciano, ~77 N.Y. 348, x4 lq’.E.~d 433, cert. denied, 3o5 U.S.
6zo (x938) (leader of a conspiracy to control commercialized vice convicted of
crimes of compulsory prostitution committed by his underlings).
see At times it seemed to be supposed that, once some kind of criminal concert
is established, all parties are liable for everything anyone of the original participants does, and even for what those do who join later .... Nobody is liable
in conspiracy except for the fair import of the concerted purpose or agreement
as he understands it ....
Peonl v. United States, ~oo F.sd 4o~, 4o3 (2d Cir. x938). See p. 999 in]ra.
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have been convicted as an accomplice.~s¢ Subsequent cases, however,
illustrate the extension of vicarious liability beyond the limits of complicity. In Anderson v. Superior Court,5~8 the defendant procured
patients for an abortionist in return for a portion of his fee. Upon
proof by the state that the defendant had entered into a general conspiracy with the abortionist to commit illegal operations, she was held
to be liable also for sub.sequent abortions in which she had played no
part. In People v. Cohen,5°~ the defendant was indicted for forging
and uttering i3i checks. The only evidence of the defendant’s connection with the crime was that on three occasions, knowing that the checks
involved were forged, he had introduced the head of the conspiracy
to check-cashing agencies. The court, citing Pinkerton, accepted the
state’s contention that this proof, if sufficient to connect the defendant
with the general conspiracy, was likewise sufficient to make him liable
for the other transactions in which he was not involved.
3. Advisability o] Extending Vicarious Liability. ~ No court which
has taken the Pinkerton approach has offered an adequate rationale
for convicting a conspirator for the crimes of his associates. In Pinkerton itself, the Court reasoned that if the overt acts of a coconspirator
could be used against the defendant in order to prove the conspiracy,
they could likewise be attributed to him in order to convict him of the
substantive offense.~°° However, this analogy does not appear apt. An
act committed before the defendant joined the conspiracy is sufficient
to supply the necessary requirement of an overt act as to him.~°1 Yet,
if that act was a crime, it is difficult to believe that a court would hold
the defendant liable for it.~°z Furthermore, even if the overt act has
any practical importance in determining the defendant’s liability for
conspiracy,e°a it is not attributed to each defendant personally in order
to hold him responsible for its effects, but is rather meant to show
something concerning the grouping as a whole -- either that the grouping existed, or that it had reached a stage of development dangerous
to society. Thus, the defendant’s punishment as a conspirator does
not vary with the seriousness of the overt act proved in establishing his
guilt. Moreover, a court should hesitate to draw an analogy to the
overt act to impute liability for a substantive crime if only became
this is likely to entail far more serious criminal consequences.
A plausible argument for basing vicarious liability on membership
in a conspiracy can nevertheless be advanced. Criminal acts done in
furtherance of a conspiracy may be sufficiently dependent upon the encouragement and material support of the group as a whole to warrant
5o.t See MovEr,.
~953)¯ os 78 Cal. App. ~d ~, x77 P.~d 3~5 (z947).
~o 68 N.Y.S.~d x4o (Sup. Ct. ~947).
¯ oo 328 U.S. at 647.
oo~ See Baker v. United States, ~ F.zd 9o3, 9o5 (4th Cir. ~9~7), cerL denied,
~76~oa
U.S.See
6~x
(x9~8).
People
v. Weiss, 3~7 P.~d 5z7, 544-45 (Cal. I958).
soa See p. 949
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treating each member as a causal agent to each act. Under this view,

which of the conspirators committed the substantive offense would be
less significant in determining the defendant’s liability than the fact that

the crime was performed as part of a larger division of labor to which
the defendant had also contributed his efforts. Thus in the hypothetical
bank-robbery situation outlined above, D’s liability for ’s robbery
should not depend on whether D’s car or another car stolen by E was
actually used by C, when both D and E have contributed cars for the
general use of the organization. If a defendant can be convicted as
an accomplice for advising or counseling the perpetrator, it Likewise
seems fair to impose vicarious LiabiLity upon one who, in alliance with
others, has declared his allegiance to a particular common object, has
impLicitly assented to the commission of foreseeable crimes in furtherance of this object, and has himself collaborated or agreed to collaborate with his associates, since these acts necessarily give support to the

other members of the conspiracy.~°4 Perhaps the underlying theme of

this argument is that the strict concepts of causality and intent embodied in the traditional doctrine of compLicity are inadequate to
Cope with the phenomenon of modern-day organized crime.
This analysis, however, seems to involve unreaListic assumptions as
to the law of conspiracy. Most courts would probably not require that
the defendant have a stake in the venture or subscribe to a particular
common object in order to hold him a member of the conspiracy.~°5
Moreover, unless the "reasonably foreseeable" criterion of Pinkerton is
construed to require that the commission of a substantive offense be
highly probable at the time of the agreement, it would be unrealistic
to regard the defendant as having implicitly assented to its commission. More important, this analysis seems to mistake the nature of
the typical conspiratorial group, and therefore to overestimate the
need for this attack on organized crime. It is an oversimplification to
regard most group crimes as resulting from the machinations of large
criminal organizations; in many cases, the perpetrator receives his aid
or counsel from at most a few individuals. The application of traditional
complicity rules alone will ordinarily be sufficient to hold each member
of a small-scale conspiracy liable for acts committed in its furtherance.
Even if there is a strong need for an attack on organized crime, the
imposition of a penalty for conspiracy seems adequate to cope with this
need, and it seems unjust to hold every member of a conspiracy equally
culpable for a substantive offense regardless of the magnitude of his
contribution to its commission. Furthermore, the argument in favor of
Pinkerton does not give sufficient weight to dangers inherent in making
conspiracy itself a basis of substantive liability. Under Pinkerton, the
undesirable laxity which permits a prosecutor to establish membership
in a conspiracy solely by means of a network of circumstantial evidence
6°’Bu~ see MODZ~. PZNA~ CODE § 2.04(3), comment at 2~ (Tent. Draft No. ~,
~953).
eo~ See pp. 93~-33 su~’a.
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through testimony inadmissible under normal evidenfiary rules 606 is
injected also into the triai of substantive offenders. While it is arguable
that a court should exclude such evidence when the defendant is tried
for the substantive offense alone,6°7 it seems that it would be unable
to do so when the indictment includes both conspiracy and substantive
counts. Moreover, if proof of membership in a conspiracy in itself
suffices to establish vicarious guilt subject only to the qualifications
that the crime be in furtherance of the conspiracy and reasonably foreseeable, a danger arises that the defendant will be acquitted of conspiracy and yet in a subsequent trial on the same proof be convicted
under the Pinkerton theory of the substantive offense.6°s

VI. THE SHERMAN ACT
The Sherman Antitrust Act prohibits, inter alia, conspiracies to restrain trade and conspiracies to monopolize.6°9 It has been suggested
that in both criminal and civil cases under the Sherman Act the courts
have loosely applied the requirements for establishing a conspiracy, and
that there is danger that this looseness will be carried over into the
general law of conspiracy:1° Evidence of such a relaxation of standards
in antitrust cases is found in the elimination of the requirement of
criminal intent,~11 in the alleged modification of the requirement that
there be two parties, and in the alleged reduction of the quantum of
proof required to establish the agreement.

A. Conspiracy Within a Single Economic Unit
The Supreme Court has held that a corporation may violate the
Sherman Act by conspiring with its wholly owned subsidiaries,~12 and
that the officers of the corporation may be members of that conspiracy.6~s
Moreover, the Court’s language suggests that there can be a conspiracy
among the directors of a corporation acting in their official capacity.~4
ao6 See Krulewitch v. United States, 336 U.S. 440, 453 (x949) (Jackson, J., concurring).
6o~ But see People v. Ludano, 277 N.Y. 348, z4 N.E.2d 433, cert. denied, 305
U.S. 620 (z938).
6os However, the prindple of collateral estoppel may afford relief to the defendant in some such cases. See pp. 97x-72 supra.
60"26 Stat. 209 (I89o), i$ U.S.C. §§ i, 2 (I952). Section 2 also prohibits unilateral monopolization and attempts to monopolize.
6~o See Knflewitch v. United States, 336 U.S. 44o, 45x-54 (x949) (concurring
opinion).
6zz See Note, 62 HARv. L. Rsv. 276, 28x (~948). If an unreasonable restraint necessarily results as a consequence of the ddendants’ conduct, the absence of wrongful intent ~s no defense. United States v. Grfffith, 334 U.S. zoo, zo5-o6 (~948).
Although th~s language has appeared primarily in civil actions, in practice the courts
do not seem to have distinguished between civil and criminal Sherman Act cases.
6XSUnited States v. Yellow Cab Co., 332 U.S. 2x8 (z947); accord, United
States v. General Motors Corp., z~z F.~d 376 (Tth Cir.), ¢~ft. de~ied, 3x4 U.S. 6~8
(x94x).
~xa Schine Chain Theatres, Inc. v. United States, 334 U.S. IIO (I948).
6|4 "The corporate interrelationship~ of the conspirators . . . are not determina-
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The Court has been criticized as ignoring the substance of the requirement that there be at least two parties to a conspiracy,el~ It is contended
that the reasons for treating a corporation as a single entity els are applicable also to an economic unit comprised of two or more corporations
under common control. Although in other contexts courts have refused
to disregard the existence of separate corporate entities when to do so
would benefit an enterprise which has enjoyed the advantages of such a
structure,0~¢ it is argued that multiple incorporation does not increase
the dangers of joint action and that therefore an enterprise which has
chosen to form more than one corporation should be treated for conspiracy purposes as though it were a single corporation3is
It seems, however, that even though closely related corporations
should not be considered separate entities in determining the existence
of a conspiracy, the Court’s actions do not offend the requirement that
there be two parties. Under common-law principles it seems that there
may be a conspiracy among officers or agents of one corporation, acting
within the scope of their authority, and that a penalty may properly be
assessed against the corporation for such a conspiracy.~ Moreover,
the conviction of several closely related corporations seems proper once
such a conspiracy is established within the enterprise, since to impute
the conspiracy to only one might distribute the burden unfairly among
persons who hold different proportions of stock in the several corporations,e20
Although a Sherman Act conspiracy conviction seems warranted under
common-|aw principles whenever the conduct of an enterprise, agreed
to by two or more individuals, results in an unreasonable restraint of
trade, it is arguable that the Sherman Act contemplates treating a cortire of the applicability of the Sherman Act. That statute is aimed at substance
rather than form." United States v. Yellow Cab Co., 332 U.S. 2x8, 227 (x947).
See Note, 43 ILL. L. Rzv. 55~ (x948); Kramer, Does Concerted Action Solely
Between a Corporation and Its O~icers Acting on Its Bekal/ in Unreasonable Restraint o! Interstate Commerce Violate Section I o] the Sherman Act?, xx FzD. B.J.
~3o, x39-4x (x95x).
ols See, e.g., Adeiman, E2~ective Competition and the Antitrust Laws, 6~ H~v.
L. Rzv. x289, x3x5 (x948) ; RaM, Conspiracy and the Anti-trust Laws, 44 I~.L. L.
REV. 743, 763, 765
ole See p. 952 supra.
~7 E.g., National Carbide Corp. v. Commissioner, 336 U.S. 42z (x949).
°~aThe court in United States v. General Motors Corp., x2x F.2d 376 (Tth
Cir.), cert. denied, 3x4 U.S. 6~8 (~94I), rejected this argument. "However, to consider General Motors as anything else [but a single trader] is a misleading fiction."
Adelman, supra note 6x5, at x3x5 n.96; see Note, 54 Co~.~M. L. Rzv. x~oS,
(~954). But the mere fact that an enterprise is no more dangerous than if it
existed as a single legal entity may not be controlling. For example, the members
of a partnership may be held for a conspiracy. Lisansky v. United States, 3x F.2d
846 (4th Cir. x9~9). It may be argued that even if the policy of treating a corporation as an entity extends to immunize corporate agents from liability for conspiracy, the protection applies oniy if the formal requirements of incorporation are
complied with.
z~o See p. 953 supra.
aao However, it seems that the shareholders of a single enterprise shonid not be
subjected to multiple liability merely because it is composed of more than one
corporation, and the total fine imposed should be the same for an enterprise regardless of the number of corporations involved.
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poration as a single entity for the purpose of determining whether there
is a plurality of conspirators. Since it has never been established firmly
that there may be a punishable conspiracy among agents of a single
corporation acting in their official capacity, Congress may not have intended that the word "conspiracy" be construed to include such a case.
Further, the congressional debates reveal no discussion of the issue of
intracorporate conspiracy; rather, the measure clearly seems to have
been directed in the first instance against combinations of formerly
independent economic units, such as the Standard Oil and sugar
trusts.6~1 Moreover, under section 7 a corporation is a person for
purposes of the Sherman Act.622 It is arguable that if there can be a
punishable conspiracy within a single corporation, those provisions of
section 2 which proscribe unilateral action reach few cases not within
the scope of the conspiracy provisions and are therefore superfluous. Although the Supreme Court has not decided the question, the more recent authority is opposed to a finding of intracorporate conspiracy.~23
The Justice Department has generally refrained from bringing charges
of conspiracy against a single corporation and has even conceded in oral
argument that the act is not applicable.~24 Critics fear that finding
a conspiracy within a corporation would be contrary to common understanding and popular expectations; that such a holding would have
effects which cannot be foreseen and would inject another area of uncertainty into the already complex field of antitrust law. It is argued
that such an extension of the antitrust laws would result in effect in
public-utility type regulation; that such a system should be imposed,
if at all, by the legislature; and that the elaboration of such a system
might be better suited to an administrative agency than to the courts.
This holding would arguably subject much internal corporate activity
to potential penalties under the Sherman Act and therefore tend to discourage normal business activity. Indeed, since the courts have stated
that a conspiracy to fix prices is per se unreasonable,ss5 it is arguable
that if there can be a conspiracy within a single enterprise no corporation can set the price of its own product without violating the Sherman
Act.
Despite the foregoing arguments it does not appear unreasonable to
suggest that a finding of Sherman Act conspiracy within a single cor6~1 See 5x CoN~. R~c. 2457, 2465 (x89o) (remarks of Senator Sherman).
6~ 56 Stat. 2to (x89o), x5 U.S.C. § 7 (I952). This provision has been interpreted as requiring treatment of the corporation as a single entity. See Langdell,
The Northern Securities Case and ~he Sherman An~i-Trus~ Act, ~6 HA~v. L. REv.
539, 546-47 (I9o3).
~as Nelson Radio & Supply Co. v. Motorola, Inc., 200 F.sd 9xx, 9~4 (sth Cir.
x952), cert. denied, 345 U.S. 925 (~953) ; Herren Candy Co. v. Curtlss Candy Co.,
~53 F. Supp. 75x, 755 (N.D. Ga. x957) (alternative holding) ; Marion County Coop. Ass’n v. Carnation Co., xx4 F. Supp. 58, 62-63 (W.D. Ark. ~.953), a~’d, 2~4 F.sd
5576a4
(SthSee
Cir.Thnken
~954). Roller Bearing Co. v. United States, 34~ U.S. 593, 606 (~95~)
(dissenting opinion).
~ E.g., United States v. Socony-Vacuum Off Co., 3~o U.S. ~5o, 22x, 224 n.59
(~940).
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poration may in some instances be warranted.62e It seems that the
legislature, having employed a word that has a common-law meaning,
should be presumed to have intended its common-law meaning unless
it appears that such a construction is not in accord with the purposes of
the statute. Although the legislators were immediately concerned with
the activities of the classic trusts, there is nothing in the legislative history to indicate that Congress intended the actions of a single corporation to be exempt from conspiracy prosecution. The purpose of the
statute was to foster a sound competitive economy, and it seems that the
act should be construed to prohibit not only those combinations which
at the time of its passage posed the greatest threat to competition, but
also any other means producing the undesirable market conditions which
Congress attempted to prevent, if the words of the statute will linguistically bear such an interpretation.62~ Further, a corporation is not treated
for all purposes as though it were a natural person under the Sherman
Act. For example, a corporation is not counted in determining whether
there is a plurality of conspirators; a combination of natural persons
must be found.62s Thus the unilateral provisions of section 2 are not
entirely superfluous even if a conspiracy can be found within a single
corporation; for these provisions will reach, in addition, not only the
individual businessman but also the corporation in which only a single
person conducts the illegal activities. Although the report of the Attorney General’s Antitrust Committee approves those cases which deny
that there can be a conspiracy within a single corporation under section
~,e29 the report concedes that at common law and under section 2 of the
Sherman Act such a holding would not be improper,eS° The distinction
is based in part on the fact that restraint of trade, unlike monopolization, is not itself declared unlawful; but this fact, if the conspiracy is unlawful, seems completely unrelated to the question whether a conspiracy
exists, and it seems less than acceptable statutory construction to conclude that the word "conspiracy" has two such divergent meanings in
two sections of the same statute enacted at the same time. Moreover,
none of the decisions opposed to the broad view articulates grounds of
decision based upon factors peculiar to the Sherman Act. Rather, the
decisions are based on considerations which are equally applicable to a
prosecution for common-law conspiracy,~81 and the better view appears
to be that at common law a conspiracy conviction is proper.632 The
6a6 See Note, 63 Y~,~ L.J. 372,385-88 (x954) ; Kramer, supra note 6x4.
6a~ "The statute . . . evidenced the intent . . . to protect . . . commerce from
being restrained by methods, whether old or new, which would constitute an interference that is an undue restraint." Standard Oil Co. v. United States, 22i U.S.
I, 60 (r9II) ; see Kramer, supra note 614, at x39-4x
~s Union Pacific Coal Co. v. United States, I73 Fed. 737 (Sth Cir. i9o9). See
also Morawetz, The An~i-Trus~ Act and ~he Merger Case, I7 I-L~v. L. Rsv. 533,
534 (I9O4). There is dictum contrary to the proposition, however. See p. 95~ ~upra.
~6 A~r’~ Gv.~. Ns~’~ Co~r~. As~zr~vsT R~,. 3o--3z (I955).
eao Ibid.
eax E.g., Nelson Radio & Supply Co. v. Motorola, Inc., 200 F.2d 9Ix, 914 (sth
Cir. I952), cert. denied, 345 U.S. 925 (I953).
eaa See p. 953 supra.
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fact that some earlier decisions adopted the broad interpretation 638
may indicate that there is in fact no compelling body of precedent or
firmly established understanding that the act was not intended to cover
such cases. Moreover, the per se rule need not be applied to the activities of a single economic unit. The fact that certain activities may
be per se unreasonable when done by competitors should not preclude
the courts from a more detailed examination in the case of a single enterprise in order to determine whether the activities in question are in
fact unreasonable. Finally, the courts have been entrusted by Congress
with the interpretation and elaboration of the admittedly indefinite term
"restraint of trade." The problems of administration which would be
created by a holding that a conspiracy may exist within a corporation
do not seem to differ in kind from those with which the courts have
successfully dealt for many years in other areas of the Sherman Act.
It seems that the courts may be trusted to keep the doctrine of intracorporate conspiracy within reasonable bounds and to develop the
area with due regard for the judicious balancing of competing considerations.
Since it does not seem improper to hold that intracorporate conspiracy
may exist for purposes of the Sherman Act, that statute should be
applied if an analysis of the relevant factors indicates that the activities
of single enterprises may constitute an unreasonable restraint of
trade.6a4 Section x prohibits two types of restraint of trade: the unreasonable impairment of competition among the parties to an agreement, and the adverse effect on the rights of third parties resulting from
joint action.6a~ Prohibition of the first is derived from the law of contracts; the second, from the law of torts and crimes.6as A restraint of
either type may be reasonable or unreasonable according to whether it occurs as a result of an agreement among otherwise independent concerns,
or as an incidental result of a merger, or from the activities of a single
enterprise. Thus an agreement among competitors to fix prices is illegal
without regard to the reasonableness of the price level itself,~7 and their
concerted refusal to deal with a third party has been said to be unlawful
per se,638 because in nearly all cases there can be no economic justification for the restraints of trade which necessarily result. The same
elimination of competition among formerly independent concerns and
the same limitation of the available markets of others may be justified
in the case of a merger by a reduction of costs and increased efficiency
due to integrated management and production,639 the very advantages
6aa Patterson v. United States, 222 Fed. 599, 6x8-x9, 633 (6th Cir.), cert. denied,
238 U.S. 635 (x9x~;); of. White Bear Theatre Corp. v. State Theatre Corp., x29
F.2d 6oo (8th Cir. x942) (civil suit).
6a~ See Kramer, ~upra note 6x4, at
ea~ See Standard Off Co. v. United States, 2zx U.S. x, 59 (x9zx); Rahl, supra
note 6z5, at
eae See id. at 745-46, 766.
~ United States v. Socony-Vacuum Oil Co., 3~o U.S. z~;o, 22~, 226 (~94o).
eas See, e.g., Times-Picayune Publishing Co. v. United States, 345 U.S. 594, 625
(z953) (dictum).
sa~See United States v. Columbia Steel Co., 334 U.S. 495, ~2o--27 (x948);
Note, 33 MDzz¢. L. R~v. 398, 4ox (z949).
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which justify the existence of a corporation. But, although it is proper to
investigate a proposed merger to determine whether the advantages of
integration in fact offset the adverse market effects of combination,~4°
the same weighing of factors with regard to each successive act of a
single enterprise would entail a recurrent re-examination of the structure
and size of the enterprise, which might tend to discourage normal and
healthy business expansion. It appears, therefore, that the law should
not punish the mere absence of competition among the shareholders,
officers, or divisions of an economic unit. But it seems that an enterprise, whether composed of one corporation or of several, should be
held for a conspiracy in restraint of trade if the actual adverse effect of
its actions on the business activities of others is substantial and is not
justified by the efficiency of integration or by the policy of encouraging
healthy business expansion.~41 It is arguable that a finding of criminal
intent should be requisite to conviction for conspiracy within a single
enterprise, in order not unduly to inhibit ordinary intracorporate activity.
On the other hand section x of the Sherman Act seems to be directed not
against intentional violations alone but rather against all unreasonable
market conditions resulting from the actions of a combination, and
it appears that corporate officers should be required to take care that
their actions do not result in a substantial restraint of trade.

B. Conscious Parallelism

It is in their treatment of proof of agreement that Sherman Act cases
have created the greatest controversy. In Interstate Circuit, Inc. ~.
United States,~2 the eight major film distributors, acting with substantial uniformity, departed significantly from prior practices in response
to written proposals from two dominant Texas exhibitors. In an injunctive proceeding brought by the Government under the Sherman
Act, the Supreme Court affirmed, approving, inter alia, the finding of an
agreement among the distributors. The Court declared: "We are unable to find . . . any persuasive explanation, other than agreed concert
of action, for the singular unanimity of action . . . by which the proposals were carried into effect as written in four Texas dries but not in
a fifth nor in the Rio Grande Valley." ~s
In a number of antitrust cases, both civil and criminal, the courts have
applied this principle to sustain findings of conspiracy based largely,
e4o See, e.g., Northern Securities Co. v. United States, x93 U.S. x97 (x9o4);
Note,
Mzm~. L.dealing,
Rgv. 398,
4o5-o6and
(I949).
e4133Exclusive
for4o2,
example,
other normal concomitants of vertical
integration, should not be considered unreasonable in view of the policy of incentive. Professor Rahl has suggested that unreasonable coercive actions by a
single enterprise should be attacked as attempts to monopolize rather than as
conspiracy. See Rahl, supra note 615, at 767.
o4a 306 U.S. ~o8 (z939).
°~Sld. at 223. An alternative holding was that in accepting the proposed
scheme with knowledge that all the other distributors had received the same
requests, the distributors ioined a wheel conspiracy with the exhibitors at its hub.
For another ease involving an explicit invitation to participate in a common plan,
see~ e.g., United States v. Masonite Corp., 3x6 U.S. a65 (x942).
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and in some cases perhaps entirely,e44 upon evidence that several competitors, each conscious of the conduct of the others, pursued identical
courses of action in apparent contradiction to their own self-interest,e45
One district court interpreted these cases as indicating that uniformity
of action had become the equivalent of conspiracy.6~6 However, in
Theatre Enterprises, Inc. v. Paramount Film Distributing Corp.,~ the
Supreme Court, refusing to reverse a verdict for the defendants in a
treble-damage suit, observed that "’conscious parallelism’ has not yet
read conspiracy out of the Sherman Act entirely." n4s
Although under the decision in Theatre Enterprises conscious parallelism cannot conclusively establish an agreement, that case left unimpaired those decisions which permit an inference of conspiracy to be
drawn from such conduct. It has been suggested that according to
traditional standards of proof evidence of paralld action is insufficient,
without more, to sustain such an inference.~9 In a normally competitive
market composed of a large number of firms, uniform behavior in apparent contradiction to self-interest would probably justify an inference
of agreement. However, in a market dominated by a few large firms, individual self-interest may dictate the absence of competition in pricing
and some other areas. Any change in a firm’s policy which increases its
share of the market will necessarily make inroads into the profits of its
competitors, who can only regain their position by following the change.
When the number of firms in the market is small and each firm is large,
the effect which the actions of each firm will have on competitors will be
considerable, and it is highly probable that these actions may be followed. Sooner or later, each firm will become aware of its influence on
the market by observing the responses of others to its behavior. Once
this occurs a change in policy which compels a countermove reflects a
finn’s judgment that the expected adoption of this policy by the entire
industry will increase its own profits,an° In such a market, therefore,
e44 According to one observer, the.re has never been a case in which the only
evidence of agreement was consciousty parallel behavior. See ATr’Y Gr~. N^T’L
Co~’~. /~TrrsusT RE~. 4~ (~955) (statement of minority position).
e4~ E.g., Mllgram v. Loew’s, Inc., ~92 F.~d 579, 583-84 (3d Cir. x95x) ; American
Tobacco Co. v. United States, x47 F.~d 93 (6th Cir. x944), aft’d, 3~8 U.S.
(x946); ¢]. FTC v. Cement Institute, 333 U.S. 683 (x948) (decided under the
Federal Trade Commission Act, 38 Star. 7x9 (~9x4), x5 U.S.C. § 45 (x95~))~Milgram v. Loew’s. Inc., 94 F. Supp. 4x6, 4x9 (E.D. Pa. x95o), aft’d,
F.~d 579 (3d Cir. ~95x). "The court of appeals held merely that the evidence was
sufficient to establish an agreement. Several writers have expressed the same
opinion as that of the district court. See Conant, Consciously Parallel Action in
Restraint o! Trade, 38 Mn~r. L. R~v. 797 (x954) (approving the trend) ; Sunderland,
Changing Legal Concepts in the Antitrust Field, 3 S~n~cUs~ L. REV. 60 (x9.5T)
(disapproving).. In the Third Circuit a finding Ior the de~endants was reversect on
the ground that the parallel behavior og the defendants conclusively established the
agreement. William Goldman Theatres, Inc. v. Loew’s, Inc., TSO F.~d 738, 743
(3d Cir. x945).
e*~ 346 U.S. 537 (x954).
e~s ld. at 54x.
e~, See Pittsburgh Plate Glass Co. v. United States, x958 CCH T~t~z Rio.
¶69x57 (4th Cir. x958) (dictum); Note, 3 STY. L. REV. 679, 69T (x95x).
eno See Cs~ratr-m, Taxo~Y ox, MoNo~or.xsrxc CO~aTrIO~T 30-55 (6th ed.
x948) ; Note, 3 ST*~. L. 1L~v. 679 (x95x).
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uniform refusal to institute a change which might appear to be of immediate benefit may be entirely consistent with independent decision.
based upon a long-run evaluation of sdf-interest.
Price leadership poses a similar problem. No producer can afford to
sell a standardized product at a higher price than that charged by his
competitors. Thus the price will tend to become stabilized at the level
set by the most efficient producer. If the latter raises its price, the
others are not economically compelled to follow the raise; they may
choose to keep their prices constant and force the leader to drop to the
original level. However, the less efficient producers normally favor a
higher price and are likely to follow a price increase in the exercise of
independent judgment.~51 If these theories are an accurate description
of actual practice in a significant number of industries, the inference
of conspiracy from such evidence alone seems to be based upon mere
conjecture,o5~ Therefore, to the extent that Sherman Act cases permit
a jury to infer conspiracy from conscious parallel behavior, without
more, it seems that traditional standards of proof have been relaxed.
Recognition of mutual dependence, however, may lead all competitors
in an industry to the conviction that it is in their stir-interest to compete
only in advertising rather than other areas. Thus, regardless of economic
justification every move by one competitor may be followed by the others
with a minimum of independent consideration. Competitors may tend
to act in reliance upon their expectation that, as shown by past conduct, the others will follow their lead. Thus, even if there is no explicit
communication of agreement, a tacit understanding may arise which itself amounts to a conspiracy,6~3 and it seems that this agreement may
properly be inferred if it is shown that the parallel action of the competitors is not economically compelled and therefore probably not the result of independent decision.6~
Any liberalization of the requirement of agreement in Sherman Act
cases apparently results from an attempt to make the language of that
statute meet changing economic conditions,s~ In this attempt, the courts
have perhaps tended to de-emphasize the fact that the act specifically
prohibits means by focusing upon the ends which the act was intended
to prevent.~3 Perhaps basic to the courts’ decisions was the consideration that although the prohibition of actual combination was deemed
osz See Comer, Pri~e Leadership, 7 L^w & CONTE~I~P. PROB. 6I, 63 (I94o).
65a See Pevely Da~ Co. v. United States, ~78 F.~d 363 (8~ Ck. z949) ; United
States v. Twentieth Centu~-Fox F~ Corp., ~37 F. Supp. 78, 93, z~5 (S~. Cal.
~955).
~s See pp. 9z6, 933 su~a.
o~ It h arguable that at least a mln~um of explicit communicatbn h required.
SeeRahl,
Kaysen,
Cogusion
Under
Sherman
Ac~,
65 Q.
o~ See
~upra
note 6~5,
at~h~
757~
; Note,
3 S~.
L.J.Rzv. 6~9 (~95~)o~o "It h not the form of the combination or the particular means us~ but
the result to be ac~eved that the statute condemns." ~erican Tobacco Co. v.
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adequate to combat the major threat to competition when the act
was passed, independent parallel action may today result in the same
undesirable restraint of trade. In addition, the fact that parallel action
does not always properly give rise to the inference of collusion in today’s
market may make it difficult to prove an agreement which in fact exists.
It should be recognized that whatever relaxations of requirements have
been made are attributable to factors peculiar to the Sherman Act and
are valid, if at all, only in that area. They should not be carried over
into the general law of conspiracy.
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