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Prosecutors of Stevens Are Ordered Suspended
By EVAN PEREZ
The Justice Department said Thursday it ordered suspensions without pay for two prosecutors who were accused
of misconduct in the botched corruption trial of the late Alaska Sen. Ted Stevens.
The suspensions, which could cost the prosecutors thousands of dollars in pay, were the result of a two-year
investigation by the Justice Department’s Office of Professional Responsibility, an internal watchdog assigned to
look into missteps in the trial.
The chief problem was a failure by prosecutors to turn over to defense attorneys exculpatory evidence that could
have helped Mr. Stevens’s defense.
A jury convicted Mr. Stevens in October 2008 of accepting and concealing tens of thousands of dollars in free
home renovations and other gifts. Six months later, after evidence of prosecutorial misconduct emerged, U.S.
District Judge Emmet G. Sullivan dismissed the charges at the request of Attorney General Eric Holder.
The senator denied all wrongdoing and narrowly lost his re-election bid in November 2008. He died in a plane
crash in 2OLO.
The Justice Department on Thursday turned over the 672-page report by the Office of Professional Responsibility
to leaders of the Senate and House judiciary committees.
Two junior prosecutors, Joseph Bottini and James Goeke, bore the brunt of the blame in the office’s probe. It
found the two men, both assistant U. S. attorneys, "engaged in reckless professional misconduct in violation of the
disclosure obligations in the case." But the report said the conduct wasn’t intentional.
The department ordered disciplinary proceedings that resulted in suspensions of 40 days for Mr. Bottini and
days for Mr. Goeke, both without pay. The report said the two men have the right to appeal the suspensions.
The disciplinary process included a review by a career Justice Department lawyer, Terrence Berg, who rejected
the findings of misconduct against the two prosecutors, concluding that "the failures that led to the collapse of the
Stevens prosecution were caused by team lapses rather than individual misdeeds, with origins in inept
organizational and management decisions."
Kevin Ohlson, the Justice lawyer who oversaw the punishments, overruled Mr. Berg, and the suspensions were
backed by another Justice lawyer who reviewed the findings.
Kenneth Wainstein, attorney for Mr. Bottini, said his client acknowledged making "serious mistakes" but added
that "they were mistakes made by a man trying to do the right thing."
Mr. Goeke’s attorney, Bonnie Brownell, citing Mr. Berg’s findings, said, "Fundamental fairness dictates that [Mr.]
Goeke should not be a scapegoat for" mistakes by supervisors.
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The 6oth ObamaCare Vote
A soon-to-be released report shows how rogue prosecutors defeated Ted Stevens.
Mitt Romney recently argued that campaign rival Rick Santorum was responsible for ObamaCare because the
former Pennsylvania Senator had, years before its passage, supported Arlen Specter, his homestate colleague and
one of the 60 Senators who later voted for the bill. Mr. Romney’s Massachusetts creation of the prototype for
President Obama’s signature law appears to be the greater sin against free health-care markets. But after March
15, even Mr. Romney may agree that the blame for the 6oth vote really belongs to the U.S. Justice Department.
That’s the day a federal court has ordered the release of an independent report on Justice’s "systematic
concealment" of evidence. Specifically, the report ordered by Judge Emmet Sullivan found that federal attorneys
prosecuting the late Senator Ted Stevens of Alaska hid "significant exculpatory evidence which would have
independently corroborated [his] defense and his testimony, and seriously damaged the testimony and credibility
of the government’s key witness."
That much we know from sections of the report already made
public, but several of the offending prosecutors have been trying
to prevent the release of the full 500 pages chronicling the extent
of their misconduct. Judge Sullivan recently and to his great
credit denied their requests and so Americans will see the
panorama of abuse.

Associated Press

Ted Stevens in 2008.

These prosecutors, working in Justice’s ironically named Public
Integrity Section, trampled on Stevens’s rights by ignoring the
Brady rule, which requires prosecutors to share exculpatory
evidence with the defense. The feds then won a conviction on
ethics charges less than two weeks before Election Day in 2008.

Stevens, a Republican who had been highly popular in Alaska prior to the prosecution, lost a close race to
Democratic challenger Mark Begich. Mr. Begich went on to become, yes, one of the 60 Senate votes for
ObamaCare in 2009.
Within months of the election, as the federal abuses came to light, Stevens’ conviction was set aside. But the
election result, highly influenced by the bogus conviction, never was. As Judge Sullivan recently noted in
explaining all the reasons that the report should be made public, the Stevens loss "tipped the balance of power in
the United States Senate." And in favor of ObamaCare.
A version of this article appeared Mar. 5, 2o12, on page A14 in some U.S. editions of The Wall Street Journal,
with the headline: The 6oth ObamaCare Vote.
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The Ted Stevens Scandal

ast fall, the senior Senator from
Alaska was the poster octogenarian proved, the far more serious claim that Veco
for political corruption. As of yester- got anything in return from the Senator.
day, Ted Stevens is merely
We....
ve cnt~clzed Mr. Stevens for excessive
another casualty of abusive
spending and earmarks,
¯ prosecutors out to make a
After yesterday’s
and his habits contributed
name for themselves.
to the decline and fall of the
dismissal,
time
to
put
The Justice Department
GOP Congress. His explanaprosecutors in the dock. tion
yesterday moved to set
at trial about the gifts
aside an October conviction
he received was hard to beon ethics charges and forgo any future trials
lieve, and a D.C. jury infor Senator Stevens. He walks free, in other’ dined to dislike Republicans didn’t believe it.
words, an innocent man. In the motion, Jus- But Mr. Stevens deserved a fair trial and the
tice said it "recently discovered,, that prose- full protection of the law. Fie got neither
cutors withheld from the defense notes and that’s
a. larger
~h .........
he.re,tie
.
,. scandal~,,~ui
a~ytnlng
a.bout an interview last April with the state’s was claargea with.
star witness, Bill Allen, that contradicted his
Evidence since the trial confirms suspisubsequent testimony. Under the Brady Rule cions that Justice lawyers were eager to bag
for evidence, Justice was obliged to share such a prominent Senator before Election
that with Senator Stevens’s lawyers.
Day and before a new Administration
brought
in different political appointees. PerThis was one of many prosecutorial rnis,
steps that came to light after Mr. Stevens was haps they knew that a Republican Attorney
found guilty less than two weeks before Elec- General wouldn’t dare overrule career lawtion Day. The Republican narrowly lost his yers prosecuting a GOP Senator, especiall
bid for a seventh term. Attorney General Eric amid charges of "politicizing,, Justice. (Seey
Holder yesterday promised a "thorough’, editorial above.).They failed to share other
probe into the conduct of prosecutors, which documents with the defense and redacted exis the least the Department owes Mr. Stevens. culpatory passages from witness transcripts.
The Obama Administration made the politi- Chad Joy, an FBI "whistleblower,,, filed a comcal calculation here to walk away from the plaint in early December, saying his Partner,
original mistake made by Bush Justice rather Mary Beth Kepner, had an unspecified "inap~
than further embarrass the Department in propriate relationship,, with Mr. Allen, the
prosecution witness.
post-trial hearings.
U.S. District Judge Emmet Sullivan in FebRecall the Stevens indictment was unveiled in July, on the eve of his primary. An- ruary called the behavior of Justice lawyers
nounced by the acting head of Justice’s Crimi- "outrageous,,, taking the rare step of holding
nal Division, Bush-appointee Matthew them in contempt. The Department subseFriedrich, the decision violated Department quently replaced the entire prosecutorial
guidelines that prosecutors should avoid be- team, which’had been led by the chief of its
coming players in elections. The charge was public integrity section, William Welch. The
that the Senator failed to disclose that an Justice internal probe will’have a lot of ground
Alaskan oil services company, Veco Corp., to cover. The government’s lawyers likelymispaid for renovation work on his chalet--in es- carried justice and should be held to account.
sence, that he had lied on official forms. The All of this comes too late for Mr. Stevens’s political career, but perhaps not for other politiGovernment, never alleged, much less cally tempting prosecutorial targets.
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U.S. Drops Charges Against Stevens
Prosecutor Mistakes Cited in Move to End Case Against Former Alaska Senator
BY GARY FIELDS
AND EVAN P~.REZ

ror.
At a gathering of Justice employees last month, Mr. Holder
WASHINGTON--The Justice
said: "There’s an awful lot of
Department dropped charges
work we have to do. There are
against former Alaska Sen. Ted
things, quite frankly, that we
Stevens, saying mistakes by proshave to rever~se, policy changes
ecutors forced it to halt the long
we have to make." Among the
effort to put the veteran lawchanges he has made is a decimaker in prison.
sion
to call off raids on medicalThe decision by Attorney Genmarijuana dispensaries.
eral Eric Holder was a surprise
Although it now will be leturnabout for the 85-year-old
gally moot, the jury’s guilty verMr. Stevens, who was convicted
dict may have had a lasting politiby a federal jury last October,
cal impact in Washington bejust eight days before Election
cause of its timing just before the
Day. The Republican lost his reelection. Mr. Stevens, a legendelection bid by fewer than 4,000
ary figure in Alaska for his ability
votes, handing Democrats a cruto pull millions of federal dollars
cial seat in the Senate.
to his home state, had held his
"After careful review, I have
Senate seat since 1968 and was
concluded that certain i~ormafacing a tight election battle.
tion should have been provided
"No doubt about it, it cost
to the defense for use at trial,"
him
the election," said Gary NorMr. Holder said in a statement. "I
dlinger, an Arlington, Va., conhave determined that it is in the
sultant for Democratic candiinterest of justice to dismiss the
dates.
indictment."
The political fallout of that
Mr. Stevens had appealed his Ted Stevens’s attorneys: Robert M. Cary, left, and Brendan Sullivan Jr.
loss could be even larger if the reconviction on seven counts of
sults of the Minnesota Senate
failing to disclose more than sure forms.
The department’s Office of race hold and Democrat Al Fran$250,000 in free home renovaThe notes from the April 15 in- Professional Responsibility is
is seated, Mr. Nordlinger
tions and other gifts from terview "could have been used conducting an investigation into ken
said. "There would be 59 Demofriends.
by the defendant to cross-exam- the conduct of prosecutors in- crats in the Senate. On any given
Mr. Holder said the prosecu- ine Bill Allen and in arguments to volved in the case. It is unclear issue
they would need to peel off
tion should have given the de- the jury," the Justice Depart- how many prosecutors are un- ot~e moderate
and
fense notes from an April 15, ment court filing seeking dis- der review. Already Judge Sulli- you have your 60Republican
votes"
required
2008, interview in which missal of the case said.
van has held three department to pass most legislation, he said.
Stevens friend Bill Allen made
"I am grateful that the new officials in contemPt, including Neai Sonnett, past president
statements to prosecutors that
team of responsible prosecutors two in the public-integrity sec- of the National Association of
contradicted the testimony Mr. at the Department of
tion, which handled the Criminal Defense Lawyers and
Allen later gave at trial. Justice Justice has acknowlcase, and another in the the former chief of the criminal
officials found the notes during edged that I did not reappellate section, for division at the U.S. attorney’s ofa review that began in February ceive a fair trial and
failing to turn over inter- fice in Miami, called the move by
in preparation for the appeal.
has dismissed all the
nal communications in Mr. Holder "refreshing. I apAccording to .the notes, Mr. charge against me,"
connection with a plaud them for taking the action
s
Allen, head of Yeco Corp., a now- Mr. Stevens said in a
whistleblower com- that they did. It happens rarely
defunct oil-services company, statement. "I always
plaint about the case because the kind of misconduct
said he didn’t recall a conversa- knew that there would
from a Federal Bureau that occurred in this case haption about giving a bill to Mr. be a day when the
of Investigations agent. pens rarely."
Stevens for the work on the law- cloud that surrounded
Judge Sullivan is exOne precedent is a terrorism
maker’s Alaska cabin. During the me would be repected to consider the case in Michigan, where the Justrial, Mr. Allen said he did have moved."
motion to dismiss the tice Department asked in 2004
Ted Stevens
that conversation. He also set
The previously uncase next Tuesday.
that a federal judge throw out two
cost estimates on the work done disclosed issue about the April
The move on the Stevens case convictions because prosecutors
on Mr. Stevens’s, home at 15 notes joins a catalog of errors is the latest step to change direc- withheld information from de$80,000 during the April 15 inter- and alleged misconduct on the tion by a new attorney general af- fense lawyers that could have alview, far lower than what he tes- part of prosecutors. U.S. District ter years of turmoil in the depart- tered the case’s outcome. One
tified to at trial.
Court Judge Emmet G. Sullivan ment under the Bush administra- prosecutor was indicted and tried
Mr. Allen’s trial statements repeatedly chastised the govern- tion. Over the past eight years, for obstruction of justice in that
were the key evidence in the ment for withholding informa- the department has fought case, but was acquitted by a jury.
case, buttressing the prosecu- tion favorable to the defense and claims that the appointment of
Several attorneys said Mr.
tors’ contentions that Mr. introducing other evidence that U.S. attorneys was politicized Holder’s handling of the case
Stevens knew he was getting it knew to be false. It’s not clear and that it issued faulty legal sends a message to career prosevaluable work done but failed to when department lawyers real- opinions allowing harsh interro- cutors that they must stick to the
report the gifts on Senate disclo- ized the newly disclosed rub.
gation tactics in the war on ter- rules when prosecuting cases.
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Investigator Says No Crime Committed by Prosecutors
Probing Late Sen. Stevens
Published November 21, 2011 I FoxNews,com
No crimes were committed by Justice Department lawyers leading a corruption
case against the late Sen. Ted Stevens, R-Alaska, even though the
prosecutio n’s now-defunct case was "permeated by the systematic
concealment" of "significant" evidence possibly favoring Stevens, a courtappointed investigator has conclude d.
The outside probe, led by Washington attorney Henry Schuelke Ill, found that
"at least some of the concealment was willful and intentional." Further,
"evidence of concealment and serious misconduct that was previously
unknown ... almost certainly would never have been revealed" without the courtordered investigation into Justice Department prosecutors, U.S. District Court
Judge Emmet Sullivan said in an order Monday.
Still, for a crime to have been committed, prosecutors must have willfully
disobeyed an order that is sufficiently "clear an d uneq uivocal at the time it is
issued." No such order existed, the outside probe found.
In his order, Sullivan said he didn’t issue such an order because he "accepted the prosecutors’ repeated assertions that they were
complying with their (legal) obligations and proceeding in good faith."
In addition, Sullivan noted Schuetke’s report said it "should go without saying that neither Judge Sullivan, nor any district judge,
should have to order the government to comply with its constitutional obligations, let alone that he should feel compelled to craft
such an order with a view toward a criminal contempt prosecution, anticipating its willful violation."
In 2008, Stevens was charged and then convicted of lying to federal authorities over whether he tried to hide $250,000 in gifts from
an oil company executive and friends.
During his trial, "serious allegations" over the prosecution’s conduct began to surface that "called into question the integrity of the
criminal proceedings" against Stevens, Sullivan said Monday. In April 2009, the Justice Department dropped the case against
Stevens, who was 85 at the time.
Shortly thereafter, Sullivan appointed Schuelke, a former military judge and former federal prosecutor, to launch a criminal
investigation into the conduct of the six Justice Department attorneys responsible for the Stevens case.
Stevens died in August 2010, when a small plane carrying him and several others crashed in Alaska.
After reviewing more than 150,00 0 pages of documents, interviewing many witnesses, conducting twelve depositions and looking at
other corruption cases in Alaska, Schuelke concluded his investigation, now laid out in a 500opage report, Sullivan said Monday.
Republicans and Democrats alike have expressed displeasure over the Stevens case, with the chairman of the Senate Judiciary
Committee, Sen. Pat Leahy, D-Vt., telling Attorney General Eric Holder two weeks ago the case was "badly handled" and there was
"some serious misconduct on the part of the prosecutors in the Stevens matter."
At a committee hearing Nov. 8, Sen. Orrin Hatch, R-Utah, complained there had n’t been "much in the way of correction" for what he
called "really offensive prosecutorial approaches" and the greatest "injustice" he’s ever seen to a member of Con gress.
"1 don’t see anything being done about it, to be honest with you," Hatch told Holder. "If we have prosecutors running wild like that
and ignoring the law itself, something as important as exculpatory evidence that has to be given to the defendant in a criminal case,
you can see why some people are losing confidence in what goes on."
Holder said he was "bothered" by the Stevens prosecution too, noting he’s the one who decided to drop the case. Holder also noted
that the Justice Department’s Office of Professional Responsibility has been looking into the matter, in addition to Schuelke’s
investigation.
Holder said OPR is "at the last stages of their examination." But like Schuelke’s report, it’s unclear how much of the O PR report will
be made public.
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Two weeks ago, Leahy said that while he knows OPR does not usually make its findings public, he hopes "as much of that could be
made public as possible."
"It doesn’t right whatever wrongs were done then," Leahy said. "But let us hope that it might preclude future wrongs."
Sen. Dianne Feinstein, D-Calif., went further, saying she believes it is "very important that whatever happened be made fully
public."
Holder said he wants to "share as much of it as we possibly can given the very public nature of that matter and the very public
decision I made to dismiss the case."
As for Schuelke’s report, Sullivan is waiting for the Stevens prosecutors i n question, others at the Justice Department and Stevens’
attorneys to review it and offer any objections before deciding how much of the report should be released.
- Fox News’ Trish Turner contributed to this report.
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The Ted Stevens
Prosecution
By Anna Stolley Persky

On April 7, 2009, Judge Emmet G. Sullivan of the United
States District Court for the District of Columbia unleashed
his fury before a packed courtroom. For 14 minutes, he
scolded. He chastised. He fumed. "In nearly 25 years on the
bench," he said, "I’ve never seen anything approaching the
mishandling and misconduct that I’ve seen in this case."
It was the culmination of a disastrous prosecution: the
public corruption case against former U.S. Senator Ted Stevens (R-AK).
Stevens was convicted in October 2008 of violating federa[ ethics laws by failing to report thousands of dollars in
gifts he received from friends. But a team of prosecuto.rs
from the U.S. Department of Justice is accused of failing
to hand over key exculpatory evidence and knowingly presenting false evidence to the jury.

WASHINGTON LAWYER ¯ OCTOBER 2009

"This is a fascinating case study for all lawyers. In these high-stakes cases, both sides can get pre aggressive
and push the envelope. It’s great to be aggressive--it’s great to push, but this case reminds people that they
have to observe the limits and the rules." --Stanley Brand of Brand Law Group, P.C.
The Stevens case is a cautionary tale. It reminds lawyers and who specializes in criminal law, criminal procedure, and constlnonlawyers alike of the power and fifilures of our legal system and tutional law at George Mason University School of Law. "That
tltose who bare swum to uphold the rule of law. At the center of said, prosecutors have to be absolutely fair and above hoard to
the story are real people: an old and powerful politician, a crack ensure that justice is done."
Brendan V. Sullivan Jr., Stevens’ defense lawyer and a senior
defense team, determined prosecutors, and their supervisors.
partner
at Williams & Connolly LLP, described the misconduct
"This is a fascinating case study for all lawyers," says criminal
of
prosecutors
as "stunning." He says the case is a sad story and
defense lawyer Stanley M. Brand, a partner at Brand Law Group,
a warning to everyone that any citizen can be convicted "if prosP.C. "in these hlgh-stakes cases, both sides can get pretty aggressive
ecutors are hell-bent on @raring the
and push the envelope. It’s great to be
Constitution and wilting to present
V"
~aggtessive~it’s great to push, but tbls
false
evidence."
~
case reminds people that they have to ~
But
Assistant U.S. Attorney
:
observe the limits and the rules."
General
Lanny A. Breuer, head of
For months Judge Sullivan had
the
Justice
Department’s Criminal
warned U.S. prosecutors about their
Division,
says
in a statement, "As
repeated failure to turn over evidence.
we
move
forward
in the continuing
Then, after the jury convicted Stefight
against
public
corruption, it is
vens, the Justice Department discovessential
that
the
Criminal
Division
ered previously unrevealed evidence.
learns
from
the
Stevens
prosecution
Meanwhile, a prosecution witness
and its aftermath."
and an agent from the Federal Bureau
of Investigation (FBI) came forBalance of Power
ward alleging prosecutorial misconIt is a common occurrence, especially
duct. Finally, newly appointed U.S.
in criminal cases: Lawyers who are
Attorney General Eric H. Holder Jr.
battling it out in court push for every
announced that he had had enough
procedural advantage; they overstep
and recommended that the seventheir bounds and must be reined
count conviction against the former
back in by the judge. There often
Alaska senator be dismissed.
are accusations that one side or the
On April 7, Judge Sullivan did
other is failing to produce evidence.
just that. But he was far from done.
But in the Stevens case, transcripts
In an extraordinarily rare move,
of multiple hearings show Judge
he ordered an inquiry into the prosSullivan continuously reprimanding
ecutors’ handling of the case. Judge
prosecutors
for withholding discovSullivan insisted that the misconduct
ery
evidence.
allegations were "too serious and too
Over’the past few years, a series of high-profile scandals have
numerous" to be left to an internal Justice Department investigation. [Ic appointed Washington lawyer Henry E Schuelke III of rocked the Justice Department. For example, the department
Janis, Schuekke & Wechsler to investigate whether members of the faced public outrage over its hiring process for U.S. attorneys
under former Attorney General Alberto Gonzales, the revelation
trial team should be prosecuted for criminal contempt.
of the Justice Department’s role in the so-called "torture memos,"
"It’s obviously a serious and not-everyday occurrence ~br a
and ongoing questions about aggressive prosecutorial tactics. For
judge to sic an independent counsel on prosecutors," Brand says.
"It’s an auger for the Justice Department. This judge’s tolerance some, the Stevens case represents a government entity that had
developed a "total indifference to ethics."
was pushed to the fimit, and prosecutors are not going to just go
"This has built up over the years--the people at [the Justice
on their merry way. When judges do things like tlfis, it tends to
Department] have come to believe that they are immune, that
rattle the system a bit."
nobody can touch them, and that judges will ignore their prosWith two investigations pending~one court-appointed, the
other conducted by the Justice Department’s Office of Profes- ecutorial misconduct," says Joseph E. diGenova, former U.S.
sional Responsibility---Justice Department officials say they are Attorney for the District of Columbia and a founding partner
and criminal defense attorney at diGenova &Toensing, LLE
reviewing current discovery practices and retrainiog lawyers on
Concerns also have been expressed about the timing of the
their discovery obligations. It remains to be seen what conseStevens case, with the indictment coming just months before
quences, if any, the prosecutors in this case will fZacc.
"If ~dl of our lives and careers were defined by our mistakes, Stevens was up for reelection in his home state. The jury verdict against Stevens came eight days before Election Day. Subsenobody would have a job, so you hate to think that one mistake~
even if it happens to be a highly publicized one--would damage quently, he lost to Democrat Mark Begich in an extraordinarily
someone’s c~treer," says Michael E. O’Neill, an associate professor close contest, the effects of which benefit the Democrats. There

a prosecutor in the New York County District Attorney’s Office.
She moved back to Washington, D.C., and joined fl~e PIN Section
in 1991. Promoted in 2004, Morris supervised high-profile cases,
including the Abramoff probe and a series of cases invoMng the
theft of funds meant for the Iraqi reconstruction. She is atso an
adjunct law professor at the Georgetown University Law Center.
Brand, who has opposed her in cases, describes Morris as "fair,
forthright, and sensitive to the facts."
Chuck Rosenberg, Morris’ lawyer and a partner at Hogan &
Hartson LLP, declined comment.
The rest of the prosecution team included Nicholas A. Marsh
and Edward E Sullivan, Washington, D.C.-based trial lawyers.
The Prosecutors
And then there were the Alaska-based lawyers, Assistant U.S.
The Justice Department probe into Stevens and other Alaskan
officials, known as Operation Polar Pen, lasted several years. Attorneys Joseph W. Bottini and James A. Goeke.
Overseeing the case as supervisory attorney was William M.
Lawyers from Washington fought with lawyers from Alaska over
how to handle the case and whether to bring charges in Alaska Welch ii, chlef of the PIN Section. Welch grew up in Massachusetts, the son of a local judge. He received
his law degree from Northwestern University School of Law and worked in several
parts of the Justice Department, including the U.S. Attorney’s Office in Springfield, Massachusetts. There, Welch made
his name prosecuting a serial killer nurse
and Springfield City administrators for
corruption. In 2006 Welch was recruited
to Washington, D.C., and has been the
head of the section since 2007. Prior to
the Stevens meltdown, Welch allegedly
was angling to be the U.S. Attorney in
Massachusetts.
"Bill is the hardest working prosecutor
I’ve ever worked with," says Kevin J. Cloherty, a former supervisory attorney at the
U.S. Attorney’s Office in Massachusetts.
"He is of the highest ethical standards
and is dedicated to public service and
doing the right thing."

are 60 members in the Senate’s Democratic Caucus, giving the
party a firewall against bill-derailing filibusters. Had Stevens
been able to keep his seat, Democrats would have 59 members,
one short of the key 60-member vote.
DiGenova says that the "consequences of what the prosecutors did are remarkable" and the harm incalculable. "Had things
been different, Stevens would have been elected. Prosecutors
actually determined the outcome of the balance of power in the
U.S. Senate by their misconduct. They affected politics in the
United States," he adds.

The Defense

or the District of Columbia.
Some observers blame the subsequent problems in part on the
lawyers’ personal cooflicts and poor management. Others suggest
that the Justice Depamnent lawyers were no match for the stars
that formed the defense team--they knew it and felt pressure to
find any advantage they could.
But in actuality, some of the Justice Department’s finest lawyers handled the case. The trial team was part of an elite group
of prosecutors in the Public Integrity (PIN) Section, with experience pursuing high-profile and complex cases.
The PIN Section, which comprises about 30 lawyers, investigates and prosecutes corruption in all levels of government.
Between 2001 and 2007, it brought public corruption charges
against 416 individuals, winning 371 convictions. And just
recently, the section was praised for its investigation of Washington lobbyist and convicted felon Jack Abramof£
Seasoned Iitigator Brenda K. Morris, principal deputy chief
of the PIN Section, was not assigned to the prosecution team
until late into the investigation. A native Washingtonian, Morris
received her juris doctor from Howard University and trained as

Stevens was represented by Brendan Sullivan and Robert M. Cary, along with a
team of nine other lawyers, two paralegals, and an information technology professional. Well known for his legal finesse and trial skills, Brendan
Sullivan is at ease in the public spotlight. His legal career includes
defending Lieutenant Colonel Oliver North and former U.S.
Housing and Urban Development Secretary Henry Cisneros.
Sullivan is famous for uttering the lines, "I’m not a potted plant.
I’m here as the lawyer. That’s my job," during a congressional
hearing in the Iran-Contra Affair.
Brendan Sullivan has "a sort of quiet presence, but he has
strength in his voice and can modulate~ralse it for a very impor~
tant point," says Micbae! Mad@an, a litigation partner at Orrick,
Herrington ~ Sutcliffe LLP and a former feder’,d prosecutor.
"He’s one of the best lawyers in the country."
The younger Cary, also a partner at Williams & Connolly,
has represented his share of prominent clients and teaches a
trial advocacy class at Georgetown University Law Center. Cary
previously had worked with Brcndan Sullivan on several cases,
including the defense of former Cendant Corporation chair Walter Forbes in a fraud case.
In negotiations before trial, Stevens and his defense team
refused a plea agreement. Instead, they opted for their right to a
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speedy trial in the hopes Stevens’ name could be cleared in time
for him to return to Alaska and win reelection. There were only
56 days between indictment and trial.
"For us, it was simple," Cary says. "We thought we owed it to
him to try to resolve the case before the election. It may be the
only time we’ve ever asked for a speedy trial."
That made preparing for tri£ a relentless project. The trial
team worked on the case day and night, meeting twice a day over
lunch and dinner.
Stevens, 84 when indicted, had been in Alaska politics since
before its statehood. As the longest-serving Republican in Congress, Stevens wielded extraordinary power. A World War II veteran, Stevens earned his law degree at Harvard Law School. He
served as U.S. Attorney in Fairbanks, Alaska, before moving on
first to the Alaska House of Representatives in 1964 and then the
U.S. Senate in 1968.
Stevens’ clout in the Senate came from his longevity and his
position as chair of the Appropriations Committee until 2005.
His home sits at the base ofGirdwood,Alaska, a ski resort. Once
modest, the chalet had been expanded and remodeled to encompass 10 rooms and three bathrooms.

A Friendly Letter
The crux of the prosecution case was that Stevens had failed to list
on Senate disclosure forms about $250,000 in goods and services
he had received, mostly in the remodeling of his home, from oil
services company VECO Corporation. For years VECO executives have been knovm to be top contributors to Alaska politicians. Ultimately, the case hinged on the testimony of Biil Allen,
the senator’s personal friend pal--and cofounder and former
chief executive officer of VECO--who spearheaded the remodeling project by hiring workers and providing the materials. Allen
testified at trial that he never billed his friend for work on his
house, and that Stevens knew he was getting special treatment.
Stevens was on the witness stand for three days. He said his
wife paid their bills, and that, living in Washington, he could not
possibly monitor the project.
Both sides fought over the meaning of an October 2002 letter
from Stevens to Allen asking for a bill.
The letter read:
When I think of the many ways in which you make my life
easier and more enjoyable, I lose count! Thanks for all the
work on the Chalet. You owe me a bill--remember Torricelli, my friend. Friendship is one thing~compliance with
the ethics rules entirely different. I asked Bob P to talk to
you about this, so don’t get PO’d at him-it’s [sic] just has
to be done right.

tially exculpatory evidence to the defendant in a case. The socalled Brady Rule stems from the U.S. Supreme Court’s 1963
decision in Brady v. Maryland.l
Throughout the trial, government and defense lawyers battled
over the Justice Department’s production of evidence.Judge Sullivan considered declaring a mistrial, but hc decided against it.
On several occasions, the judge admonished the prosecution and
even struck the use of certain evidence.
Prosecutors, Cary says, purposely produced discovery information late, "in the middle of trial, when we had little time to
incorporate it into our strategy and use it effectively."
Cary says the defense team was "incredibly distracted by the
demands of briefing all of the issues that came up due to the prosecutors’ lFailure to provide information to which we were entitled."
According to court documents, prosecutors told defense counsel before trial that Allen had said he believed Stevens would not
pay the invoice. However, two FBI reports, known as 302 Forms,
cont’ajned contradictory statements from Allen, in which he said
he believed Stevens wouM have paid the invoice. The defense
did not initially receive the FBI reports, even after court orders
to turn over all Brady evidence. In fact, one of Allen’s statements
was actually redacted from a report by an FBI agent before it was
given to defense lawyers.
Fh~ally, October I, 2008, on the eve of Allen’s cross-examination
at around 11 p.m., prosecutors produced the 302s showing that
Allen had twice told die tvBI he believed Stevens would have paid
the invoice, which was in direct conflict with his testimony at trial.
During a hearing the next day, Judge Sullivan scolded prosecutors for failing to produce the evidence prior to trial and then
stalling, despite court orders to hand it over. Judge Sullivan said,
"It strikes me that this was probably inten6onal. I find it unbelievable that this was just an error."
Then came evidence that the government knowingly submitted false VECO accounting records to establish the proposition
that employee David Anderson and others billed $188,000 for
the renovations. The records had been used by the prosecution
to show the amount of time and money spent on renovations to
Stevens’ chalet--an important part of proving that Stevens had
received a benefit.
At yet another hearing, Judge Sullivan said, "It’s very troubling that the government would utilize records that the government knows were false."
According to court hearings, the judge also was angry over
evidence that the prosecution sent a witness back to Alaska without informing the judge or the defense.

Conviction and Fallout

The case took a strange turn when a juror disappeared, delaying deliberations after weeks of trial testimony. The juror had
Torricelli was a reference to Robert Torricelli, the former said she needed to fly to California because her father died, but
Democratic U.S. congressman and senator from New Jersey who Judge Sullivan was unable to reach her to determine when she
would return. An alternate juror took her place. (In later proceedwas accused of receiving illicit gifts from a campaign donor.
Allen testified at trial that the note was Stevens’ effort of"cov- ings, the juror admitted she had lied about her father’s death and
instead disappeared to go to the horse races.)
ering his ass." Alien said on the stand that he had been told by
On October 27, 2008, the jury found Stevens guilty of seven
Stevens’ friend Bob Persons to ignore the letter because the senafelonies.
Stevens did not talk to reporters, but he issued a defiant
tor had written it to provide a false record to protect himself.
news release accusing prosecutors of misconduct while declar"That was a devastating piece of testimony defivered right before
a break, as skillful lawyers do," Cary says. "As bad luck would have ing, "I will fight this unjust verdict with every ounce of energy
it, a juror got sick that afternoon, which meant that that testimony I have."
The jurors left the courtroom without commenting to the
was left to resonate with the jury for several days."
media.
A day later, Brendan Sullivan wrote to then-U.S. Attorney
Brady Battles
General
Michael Mukasey, asking the Justice Department to
As any law student knows, prosecutors must disclose any poten-

i

"For us, it wos simple. We thought we owed it to him to try to resolve the cose before the election. It moy be
partner
Williamswith
8, Connally LLP
the only time we’ve ever usked for u speedy triul."

tional evidence that had never been handed
"commence a formal investigation into the
to the defense.
repeated misconduct by federal prosecutors
in connection with this case."
April Fools
In November, Judge Sullivan received a letOn April Fools’ Day, U.S. Attorney General
ter from prosecution witness Anderson, who
Holder announced that the Justice Departhad worked on Stevens’ chalet. Anderson
ment would move to dismiss the indictment
wrote that he falsely denied on the stand that
"in the interest of justice."
he had an immunity deal with prosecutors in
’Tkfter careful review, I have concluded
exchange for his testimony. He also claimed
that
certain information should have been
prosecutors left him in a room filled with conprovided
to the defense for use at trial,"
fidential documents in an effort to coach him.
Holder said in a statement.
Anderson also claimed Allen had a contract to
On April 7, Judge Sullivan dismissed Stehave him murdered.
vens’
conviction and ordered the Schuelke
The Justice Department has vehemently
investigation.
Schuelke, a partner at Janis,
opposed Anderson’s allegations.
Schuelke & Wechsler, served seven years as
Then came the kicker. On De~ember 2,
an Assistant U.S. Attorney in the District 6f
2008, FBI Special Agent Chad Joy filed a
Columbia before turning to private practice
whistleblower complaint stating that prosein
1979.
He
declined
comment for this story.
cutors tried to hide a witness and intentionally withheld evidence
"Judge Sullivan is one of the most liked judges on the bench,"
from defense lawyers. Joy further accused a fellow FBI agent of
says Jonathan Turley, a nationally recognized legal scholar and
having an inappropriate relationship with Allen.
"The week or so before Christmas, we had round-the-clock liti- constitutional law professor at the George Washington UniTergation over whether Joy~ complaint would be made public or not," sit3, Law School. "He is smart and courteous and even-keeled. To
Cary says. "We took the position that it should .all be made public." get Judge Sullivan that irate, it takes monumental misconduct."
The dismissal was announced, Stevens’ family sobbed, and SteAccording to a transcript of a previously sealed court hearing, Morris of the PIN Section argued that Joy’s name should vens gave a raised-fist salute. The hearing ended with applause in
not be revealed nor should the complaint be made pubfic, judge the courtroom. Outside the courthouse, Stevens posed for pictures
Sullivan ultimately released the complaint to the public with with his family, declaring, "I’m going to enjoy this wonderful day."
Joy’s name redacted. Subsequently, the judge grew increasingly
Brady and Its Progeny
irate when the Justice Department changed its position and said
that since the complaint was made public, Joy’s name should In Brady, a jury convicted the defendant of murder after the state
be revealed. After portions of the complaint were made public, withheld a confession by a codefendant who admitted being the
the Justice Department then argued that it would be easier to killer. The Supreme Court held that withholding evidence viorespond in court firings if all the names were revealed. The Justice lates due process when the evidence is material either to guilt or
Department also said Joy had no whistleblower status, but then it punishment.
Subsequent cases have clarified the prosecutor’s duty to dischanged its mind on that. In January 2009 Judge Sullivan made
public the details, along with Joy’s name. But Judge Sullivan was close. In Giglio ~. United States,2 the Supreme Court extended
the obligations of prosecutors to include impeachment evidence.
angry and wanted Mukasey to submit a declaration.
The week before President Barack Obama’s inauguration, Additionally, the Jeneks Act governs the production of stateJudge Sullivan demanded that Mukasey submit a declaration ments of government witnesses.
However, defense attorneys and criminal procedure experts
addressing who knew what and when about Joy’s status as awhissay that prosecutors routinely provide information tare and reluctleblower. The postconviction seufBe cominued, going as far as
the U.S. Court of Appeals for the District of Columbia Circuit, tantly. But it is rare, they say, that a case is so riddled with apparent violations, especially one that goes to the core of the case.
which issued a temporary stay.
"Many cases have small Brady violations, but this is sometifing
Judge Sullivan ordered full discovery on Joy’s whistleblower status. The Justice Department then made yet another error--prose- that is pretty extraordinary--an interview that directly contradicts the testimony of the leading witness would have obviously
cutors only handed the discovery to the judge, not the defense.
"That was a court order. That wasn’t a request,"Judge Sullivan been used," Turley says. "There’s no question it would have
said at a February 13 hearing. "I didn’t ask for them out of the undermined the credibility of the witness."
Not surprisingly, Stevens’ lawyers are convinced that the failkindness of your hearts .... Isn’t the Department of Justice taking
ure to disclose led to the conviction. "It’s our belief that they
court orders seriously these days?"
Judge Sullivan then held Morris, Welch, and Patricia Stem- never would have elicited that testimony from Bill Alien if they
let, chief of the Criminal Division’s Appellate Section, in con- knew we had this evidence at the time," Cary says. "It was the
tempt of court for failing to follow the court order to turn over heart of the government’s case that there was a so-called scheme
to conceal information, and the letter went to the heart of our
documents.
At this point, the Justice Department removed its prosecu- defense that Senator Stevens was acting in good faith.
"It was our position that the ’covering his ass’ testimony was
tors from the case and assigned a new team, which found addiWASHINGTON LAWYER ¯ OCTOBER 2009
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a fabrication, and the notes that were produced months after the
trial proved that this was a fabrication."
One still-unanswered question is, Was there a deliberate
intention to withhold evidence, a series of mistakes, or some
combination of motives? George Mason University’s O’Neill
describes intentional Brady violations as relatively rare, but says
that inadvertent failure to turn over evidence is far more common
"especially when you have a lot of attorneys working on something, like a complicated fraud case."
"It’s always possible that something could slip through the
cracks," O’Neill says.

Blame Game
Some outside observers question whether the prosecutors’ zeal
got out of hand, and Welch looked the other way or even encouraged tactics that may have crossed the line.
"It is fundamentally unfair to criticize Bill Welch for supervision failures in connection with the Stevens discovery," says his
lawyer Bill Taylor, a partner at Zuckerman Spaeder LLP. "The
head of the Public Integrity Section, even in high-profile cases,
does not get involved in the management of discover~ The trial
team consisted of extremely experienced prosecutors who had been
involved in the Polar Pen cases from the beginning. He had no
reason to believe they were not complying with their constitutional
obligations to turn over material favorable to the accused."
Matthew W. Friedrich, former head of the Justice Department’s Criminal Division, approved Morris’ addition to the team
around the time of the indictment. Persons familiar with the trial
team say that Morris’ late arrival on the team--and questions
over who was to be in charge of the case--created tension. The
other four main lawyers previously had worked on other Polar
Pen cases. Morris, with more trial experience and a higher position at the Justice Department, ended up taking on a larger role
in the Stevens prosecution than some involved in the case had
initially anticipated.
’Tk smooth, almost seamless trial team is critical to the success
of any prosecution or defense," Orrick’s Madigan says. "When
internal bickering or whatever causes the wheels to come off,
disaster is usually not far behind."
Friedrich, now a partner at Boles, Schiller & Flexner LLP,
declined comment on the internal decision making, but says, "I
have always believed that Brenda Morris ... is an outstanding
attorney, with enormous experience and integrity."

Boston said that Justice Department prosecutors in Boston had a
"dismal history" of failing to produce exculpatory evidence.
"The Justice Department has a certain culture," Turley says.
"It is commonplace for federal prosecutors to argue that they
couldn’t imagine why something is exculpatory when it is obvious that it is."
Some defense counsel say that part of the problem is that
in recent years the Justice Department’s Office of Professional
Responsibility has not provided an adequate check on conduct
within the department. H. Marshall Jarrett, a longtime Holder
colleague, ran the Office of Professional Responsibility for 10
years. In April, however, Jarrett was reassigned to the Executive
Office for U.S. Attorneys, and Mary Patrice Brown has taken
the helm.
"[The Office of Professional Responsibility] has become
known as the Bermuda Triangle of complaints against prosecutors. They go in, and they never go out," diGenova says. ’Tks a
result, it’s made a mockery of the accountability process, and
every seasoned lawyer knows it’s a mockery."
There are new concerns about the propriety of the PIN Section. In June the Justice Department requested the release from
prison of two former Alaska legislators after it was revealed the
lawyers from the Stevens team, excluding Morris, also failed
to hand over evidence in their cases. The Criminal Division is
reviewing the prosecutors’ conduct.
"There is a special obligation that the Public Integrity Section
has to act according to the highest ethical standards because they
are policing government conduct," says Brand of the Brand Law
Group.

Justice Continues
In the months since Judge Sullivan dismissed the charges, Cary
and Brendan Sullivan have continued with their thriving legal
practices. Stevens is considering writing a book about his six
terms in office.
The Justice Department awaits reports from both the Office
of Professional Responsibility and Schuelke’s investigation. In
July Judge Sullivan signed an order giving Schuelke the power
to issue subpoenas.
As of this writing, Morris and Welch remain in their same
roles. Prosecutors Marsh and Edward Sullivan were transferred
out of the PIN Section to the Office of International Affairs.
Bottini remains at the U.S. Attorney’s Office in Alaska.
Some criminal defense lawyers say the case will have a lingering
Justice Out of Control?
effect on the justice system. "Our system of justice is built upon
As criminal defense attorneys are quick to point out, the Jus- having confidence that prosecutors are doing an honest and fair
tice Department has in the past decade been sullied by a series job," Madigan says. "If you start to lose confidence in them, it just
of high-profile case implosions and accusations of misconduct
erodes the entire system of justice. It’s of enormous magnitude."
across the board, from failing to disclose evidence to using poliBut even the staunchest critics of the Justice Department
tics to choose what cases to pursue.
admit that it is still known for being home to skillful lawyers who
In the wake of the September 11 attacks, the Justice Depart- take to heart their job as trusted public servants.
In a July speech before the National Black Prosecutors Assoment aggressively pursued terrorism cases, and some of them
ciation, Holder said the Justice Department is reviewing how it
have since been entangled in accusations of improper tactics. The
PIN Section even ended up trying to prosecute one of its own complies with discovery obligations. "We will correct any errors
former terrorism prosecutors, Richard G. Convertino, for with- and we will see to it, once again, that justice is our primary goal,"
he said. "When we are wrong, we will admit our errors. When we
holding evidence in a trial.
In 2007 U.S. District Judge Lewis A. Kaplan in New York see an affront to justice, we will rectify the problem."
described as "outrageous and shocking" threats by the Justice Department to indict KPMG LLP if the accounting firm paid the legal bills ~qnna Stolley Persky wrote about the changing legal environment surof its employees. The Justice Department’s conduct pushed Kaplan
rounding stem cells in the January issue of Washington Lawyer.
to dismiss criminal tax charges against former KPMG executives Notes
accused of participating in an illegal tax shelter.
1 Brady v. Maryland, 373 U.S. 83.
And in January 2009, U.S. District Judge Mark L. Wolf in 2 Giglio v. UnitedStates, 405 U.S. 150 (1972).
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When Prosecutors Cheat

The more we learn of prosecutorial misconduct in Senator Stevens’ trial, the more it resembles that of
the Special Prosecutor in the 1974 Watergate trial of Bob Haldeman, John Ehrlichman and John Mitchell.
In both cases:
¯

¯
¯

There were huge adverse implications for Republicans-- and prosecutors clearly connived to
assure the cases were tried in the District of Columbia, with juries drawn from a voter pool that
consistently provides 85% Democratic majorities;
The lead prosecution witness had been at the heart of the criminal wrongdoing and was
testifying against his former friends in hopes of obtaining leniency; and
Prosecutors hid knowledge of their witness’s prior inconsistent statements in clear violation of
Supreme Court mandates.

There is one major difference in the Stevens case: indications of misconduct surfaced rather early on,
because of an FBI whistle-blower, while those of Watergate are only now coming to light.
But the bottom line is clear: Federal prosecutors are only human--and seldom non-partisan. Given the
opportunity to nail prominent public officials--especially from the other party--they will do everything
within their power to obtain convictions--even if it occasionally means riding roughshod over
defendants’ rights. Assertions that "no man is above the law" ring hollow as the rule of law itself is
knowingly corrupted.
Ted Stevens was the longest serving Republican Senator in history, having first been elected in 1968along with President Nixon. It appears the original investigation by Justice’s Public Integrity Section
involved the improper influence of Big Oil in Alaskan politics. Senator Stevens name came up only
tangentially, because one of their principal bribery targets, Bill Allen, then CEO of Veco Corp., soon
volunteered information that was adverse to the Senator. Allen’s value as a government witness
increased immeasurably: Knocking off a senior Republican Senator, especially when Senate control
might hang in the balance, was a target too tempting to pass up. DOJ guidelines designed to prohibit
the timing of indictments that might affect election outcomes were flagrantly violated and Stevens was
indicted in the midst of his primary campaign.
In furtherance of their effort, the jury deck was stacked against Stevens: While all of the alleged
wrongdoing occurred in Alaska (essentially, Allen’s company making extensive improvements to the
Stevens’ family home in Girdwood), charges were artfully recast as the improper filing of Senate
disclosure forms--for the sole purpose of assuring the case would be tried in the District of Columbia.
Alaskan jurors might respect their seven term Senator; but DC jurors, drawn from the nation’s largest
Democratic concentration, have long demonstrated an anti-Republican bias. Ask Scooter Libby: no
prominent Republican has ever been acquitted by a DC jury at least since the Eisenhower
Administration.
Actual prosecutorial wrongdoing then followed: Their case was weak from the outset, since it turned on
whether Senator Stevens knew the improvements--alleged to total $250,000--exceeded the $160,000
he had been billed and paid. Steven’s defense was that he was in Washington almost all of the time, the
construction had actually been supervised by his spouse, and he had specifically asked that he be billed

for Allen’s company’s work. It was a classic jury question: Who was lying, Allen, a convicted felon, or
Senator Stevens, a crusty old Republican?
The prosecution’s difficulty was that in his eagerness to be helpful, Allen’s story had changed: when
interviewed by the FBI on April 15, 2008, he had said he ’didn’t recall’ a conversation about billing--but
at trial he testified that no such conversation had ever occurred. He also had initially estimated the
value of his company’s work at a figure that was far less than the one to which he testified at trial. The
prosecution finessed these changes by not disclosing his prior inconsistent statement to Stevens’
defense counsel--a clear violation of the Brady Doctrine requiring that prosecutors disclose information
favorable to the defendant.
The DC jury deliberated for less than a day before finding Stevens guilty on all seven counts. Not
surprisingly, he lost his re-election bid a little over a week later--but by a thin 4,000 vote margin. It is
abundantly clear that, but for his indictment and conviction, this is one Republican seat that would have
been held by the GOP in 2008.
But for an FBI whistle-blower, the prosecutor’s flagrant wrongdoing might never have become known.
While Judge Sullivan declined to find a mistrial, his fury at prosecutorial misconduct led to him to hold
the entire prosecutorial team in contempt of court, albeit over three months following trial--an action
that led to an internal DOJ investigation that resulted in their belated decision to drop all charges
against the former Senator.
How can this sordid tale be compared to Watergate? It, too, had huge political ramifications for
Republicans--essentially postponing their growing influence--evidenced by Nixon’s 6:~% re-election
margin--until Ronald Reagan’s 1980 realigning victory.
That case, too, was tried in the District of Columbia. Given the massive adverse publicity from the
unfolding of the Watergate scandal--from the Ervin Hearings, the House Judiciary Impeachment Inquiry,
and the resignation and subsequent pardon of Richard Nixon--one might have thought a fair trial could
not have been held one month later--at least not before a DC jury. But that would have meant giving
up the certainty of conviction: Surveys introduced on appeal tended to show the jury pool in Baltimore
or Richmond would have been half as likely to convict as a DC jury. Regardless, allegations of jury taint
and bias were cast aside; the trial began one month following Ford’s pardon. Virtually the entire case
turned on one witness --John W Dean, former Counsel to the President, who had been at the heart of
the criminal wrongdoing. With Dean as lead witness, the jury returned the expected verdicts:
convicting Haldeman, Ehrlichman and Mitchell on all counts.
It took over three decades for the truth to begin to emerge, but prosecutors did exactly the same thing
as in the Stevens trial: faced with the knowledge that their principal witness would testify in a manner
substantially different from what he had first told them, the prosecutors hid this exculpatory
information from defense counsel. Only recently has a memo surfaced that documents Dean’s evolving
stow, actually noting that he first began to finger Haldeman and Ehrlichman only after two full weeks of
meetings with prosecutors--and first mention of any Nixon involvement came two full weeks after that.
Dean’s new stow was characterized in the memo itself as, "thus changing dramatically from his previous
sta nce."
If ever there was a memo that should have been shared with defense counsel, it was the Denny/Rient
memo of November 15, 19673--which could easily have been used to impeach Dean’s trial testimony.

But it was kept hidden--and Haldeman, Erhlichman, Mitchell served their prison terms and went to their
graves not knowing the Special Prosecutor had realized all along that their star witness, in his efforts to
curry favor, had altered his story in substantive ways.
Prosecutorial misconduct undermines the rule of law we hold so dear, as well as the due process
guarantees of our Bill of Rights. Where ever the principal prosecution witness is not only intimately
involved in the alleged criminality itself, but has changed his story in an effort to gain leniency from
those same prosecutors, there is cause for great skepticism. When these altered memories involve
prominent Republicans who are then tried in the District of Columbia, there is cause for great alarm.
We will have to await results from the judicially imposed contempt investigation regarding the
prosecutors’ conduct in the Stevens case; but if the allegations are true, their actions should be treated
as criminal--and result in disbarment as well.
There also is more to come on the Watergate trials: There are lawyers still practicing today who know of
the many shortcuts taken by the Special Prosecutor in obtaining those convictions--including highly
improper private meetings with Judge Sirica and with the Chief Judge Bazelon of the Court of Appeals.
Perhaps they believe enough time has passed that such wrongdoing will never come to light--but they
are mistaken: the final chapter on the Watergate scandal has yet to be written.
Geoff Shepard was a lawyer on Nixon’s White House staff for five years, including participating in his
Watergate defense. His book on the politics behind the Watergate scandal was published last year by
Penguin Sentinel. A second book is forthcoming that will document the prosecutorial and judicial
misconduct in the Watergate trials themselves.
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Story Highlights
NEW: "Highly qualified" attorney to conduct inquiry into prosecutorial misconduct
District Judge Emmet Sullivan says 6-month case unfruitful: "Silence is deafening"
Stevens says he hopes "others may be spared from similar miscarriages of justice"

WASHINGTON (CNN) -- A federal judge on Tuesday set aside the conviction of former Republican Sen. Ted Stevens.
District Judge Emmet Sullivan also appointed an independent, nongovernment attorney, Henry Schuelke III, to investigate possible
misconduct by the government lawyers who prosecuted the 85-year-old former senator from Alaska.
The judge described Schuelke, a Iongtime Washington-based attorney, as "highly qualified" to pursue the matter.
"In nearly 25 years on the bench, I’ve never seen anything approaching the mishandling and misconduct that I’ve seen in this case,"
Sullivan said.
In October, Stevens was found guilty of seven counts of lying on Senate ethics forms. He lost his bid for re-election in November to
Democratic challenger Mark Begich~, then mayor of Anchorage.
In December, an unnamed FBI whistle-blower accused prosecutors of withholding evidence from the defense. The whistle-blower reported
that someone with the government had an inappropriate relationship with Bill Allen, an oil industry executive who was the government’s key
witness.
In a dismissal motion filed Wednesday, the Justice Department acknowledged that Stevens was not given access to the notes taken by
prosecutors during an April 2008 interview with Allen.
The notes show that responses by Allen were inconsistent with testimony he gave against Stevens and that information from the interview
could have benefited Stevens at trial, according to the motion.
"In light of this conclusion, and in consideration of the totality of the circumstances of this particular case, I have determined that it is in the
interest of justice to dismiss the indictment and not proceed with a new trial," Attorney General Eric Holder said in a statement last week.
"If I were Sen. [Robert] Byrd, I’d say ’hallelujah,’" a triumphant Stevens said after leaving the courthouse Tuesday.
Stevens maintained his innocence throughout a government investigation that led to an indictment and conviction for failing to disclose
hundreds of thousands of dollars of "freebies" from an oilfield services company on Senate ethics forms.
In a statement read to the court Tuesday, Stevens said that his faith in the justice system had been restored.
"Until recently, my faith in the criminal justice system was unwavering. But what some members of this prosecution team did nearly
destroyed my faith. Their conduct has consequences they must know can never be reversed," he said.
"But [I now have] new hope that others may be spared from similar miscarriages of justice."
Stevens added that he would "encourage the enactment of legislation to reform laws relating to the responsibilities and duties of those
entrusted with the solemn task of enforcing federal criminal laws."
Paul O’Brien, one of the new government attorneys assigned to the case, made no attempt to the justify the conduct of the previous
prosecution team. "We deeply regret this occurred," he said. "We apologize to the court."
In issuing his ruling, Sullivan noted the Justice Department’s investigation into potential misconduct by government prosecutors had gone
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on for six months with no result.
’q’he silence is deafening," Sullivan said. ’~’~ See what the reversal means for the Justice Department >)
The judge previously had excoriated prosecutors during the trial and held the prosecution in contempt at one point.
One of Stevens’ Iongtime friends, Sen. Orrin Hatch of Utah, said last weekend that Stevens was "screwed by our own Justice Department."
Hatch praised Holder for "standing up and fixing this foul situation."
"1 think he’s more than shown integrity and decency in this matter, and it’s not an easy thing for him to do that," Hatch said. "He has, in
looking at it, realized now what people like myself have been saying is 100 percent right."
In the days that followed the Justice Department’s dismissal motion, Alaska state Republican leaders, including Gov. Sarah Palin, called on
Begich to step down and allow a rematch without what has been called the "taint" of a criminal case against Stevens.
Begich issued a statement that he intends to serve his six-year term.
CNN’s Terry Frieden contributed to this report
All AboutTed Stevens ¯ Alaska ¯ Sarah Palin ¯

Mark Begich

Find this article at:
http:llwww.cnn.coml2OO91POLITICSlO41OTIted.stevenslindex.html
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Reaction In Alaska
April 1, 2009
In Alaska, Many See Stevens As Good As
Vindicated

Morning_Edition, April 1, 2009. The Justice Department on Wednesday
asked a federal judge to drop all charges against former Sen. Ted Stevens of
Alaska.
A jury convicted Stevens last fall of seven counts of lying on his Senate
disclosure form in order to conceal $25o,ooo in gifts from an oil industry
executive and other friends. Stevens was the longest-serving Republican in
the Senate. However, he lost his bid for an eighth full term in office just days
after he was convicted. Since then, charges of prosecutorial misconduct have
delayed his sentencing and prompted defense motions for a new trial.
In a move first reported by NPR, U.S. Attorney General Eric Holder said he
has decided to drop the ease against Stevens rather than continue to defend
the conviction in the face of persistent problems stemming from the actions
of prosecutors.

Alex Wong

"After careful review, I have concluded that certain information should have
been provided to the defense for use at trial," Holder said in a statement
Wednesday. "In light of this conclusion, and in consideration of the totality of
the circumstances of this particular case, I have determined that it is in the
interest of justice to dismiss the indictment and not proceed with a new trial."

Ted Stevens lost his bid for an eighth full
term in office just days after he was
U.S. District Court Judge Emmett Sullivan set an April 7 hearing on the
convicted in October. Getty Images
motion to dismiss the case.
Reaction From The Stevens Camp
Attorney General Holder’s
Statement On The Stevens
Case
"In connection with the post-trial
litigation in United States v. Theodore F.
Stevens, the Department of Justice has
conducted a review of the case, including
an examination of the extent of the
disclosures provided to the defendant.
After careful review, I have concluded
that certain information should have
been provided to the defense for use at
trial. In light of this conclusion, and in

Stevens’ lawyers praised Holder’s decision and said it was "justified by the
extraordinary evidence of government corruption in the prosecution of Sen.
Stevens."

The lawyers, Brendan Sullivan and Robert Cary, called the case "a sad story
and a warning to everyone. Any citizen can be convicted if prosecutors are
hell-bent on ignoring the Constitution and willing to present false evidence."
Stevens said, "I always knew that there would be a day when the cloud that
surrounded me would be removed. That day has finally come. It is
unfortunate that an election was affected by proceedings now recognized as
unfair. It was my great honor to serve the state of Alaska in the United States
Senate for 4o years."

http://www.npr.org/templates/story/story.php?storyId= 102589818
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Charges Of Prosecutorial Misconduct

Judge Sullivan has repeatedly delayed sentencing and criticized trial
prosecutors for what he has called prosecutorial misconduct. At one point,
prosecutors were held in contempt. Things got so bad that the Justice
"The Department’s Office of Professional Department finally replaced the trial team, including top-ranking officials in
the Public Integrity Section, which is charged with prosecuting public
Responsibility will conduct a thorough
review of the prosecution of this matter. corruption cases.
This does not mean or imply that any
determination has been made about the
conduct of those attorneys who handled
the investigation and trial of this case.
"The Department of Justice must always
ensure that any case in which it is
involved is handled fairly and consistent
with its commitment to justice. Under
oftentimes trying conditions, the
attorneys who serve in this Department
live up to those principles on a daily
basis. I am proud of them and of the work
they do for the American people."

The straw that apparently broke Holder’s back was the discovery of more
prosecntorial notes that were not turned over to the Stevens defense team as
required by law. The notes were discovered by the new prosecution team,
which was appointed in February.
With more ugly hearings expected, Holder is said to have decided late
Tuesday to pull the plug. His decision is said to be based on Stevens’ age he’s 85 - and the fact that Stevens is no longer in the Senate. Perhaps most
important, Justice Department officials say Holder wants to send a message
to prosecutors throughout the department that actions he regards as
misconduct will not be tolerated.

DOJ’s Motion To Set Aside Stevens’ "The Department of Justice must always ensure that any case in which it is
Conviction (PDF)

involved is handled fairly and consistent with its commitment to justice,"
Holder said in his statement.

Statement From Ted Stevens
"I am grateful that the new team of
responsible prosecutors at the
Department of Justice has acknowledged
that I did not receive a fair trial and has
dismissed all the charges against me. I
am also grateful that Judge Emmet G.
Sullivan made rulings that facilitated the
exposure of the government’s misconduct
during the last two years. I always knew
that there would be a day when the cloud
that surrounded me would be removed.
That day has finally come.
"It is unfortunate that an election was
affected by proceedings now recognized
as unfair. It was my great honor to serve
the State of Alaska in the United States
Senate for 4o years.

Holder began his career in the Public Integrity Section; according to sources,
he was horrified by the failure of prosecutors to turn over all relevant
materials to the defense.
The attorney general also knows the trial judge, Emmett Sullivan, well. The
two men served together as judges of the Superior Court of the District of
Columbia before each was promoted to higher office.
Holder respects Judge Sullivan and reportedly has watched with growing
alarm as the judge repeatedly has scolded prosecutors for failing to follow his
judicial orders to fully inform defense lawyers about everything from
potentially favorable evidence to the travel plans of witnesses. During the
trial, prosecutors’ missteps led the judge to instruct the jury to disregard
some evidence.

Sentencing has been repeatedly delayed. By last month, it was playing a back
seat to charges of prosecutorial misconduct --as a whistle-blowing FBI agent
made complaints about improper conduct by a fellow agent and prosecutors.
With a hearing scheduled in two weeks to explore those charges, Holder
"I thank my wife Catherine, as well as my
decided to review the case himself.
family, friends, and colleagues in the
United States Senate who stood by me
during this difficult period. I also want to In addition to Wednesday’s decision to drop the case against Stevens, Holder
thank the great number of Alaskans who has also ordered an internal Justice Department review of the prosecutors’
offered their prayers and support."
conduct. An adverse decision from the Office of Professional Responsibility

would be ruinous for the prosecutors, including the top two career officials in
the Public Integrity Section.

http:Nwww.npr.org/templates/story/story.php?storyld=102589818
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Statement From Stevens’
Lawyers
"We are grateful to learn that Attorney
General Eric Holder has decided to drop
all charges against Senator Ted Stevens.
That decision is justified by the
extraordinary evidence of government
corruption in the prosecution of Senator
Stevens.
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Justice Department officials say they will withdraw their opposition to the
defense motion for a new trial and will dismiss the indictment, in effect
voiding the Stevens conviction.
Reaction In Alaska
Many Alaskans expressed relief at the Justice Department’s decision.

It is unclear what the effect of Wednesday’s action will be on the four-year-old
federal investigation of public corruption in Alaska. That probe has produced
lo convictions of state legislators, lobbyists and businessmen. Investigators
"This jury verdict was obtained
there
have in their cross hairs a leading congressman and the former state
unlawfully. The government disregarded
Senate president: Ben Stevens, son of Ted Stevens.
the Constitution, the Federal Rules of
Criminal Procedure, and well-established
case law.., which require the government "That’s the big question," said Richard Mauer, a reporter for the Anchorage
to reveal to the defense all evidence that Daily News. "What does this do for the ongoing investigation?"
demonstrates the innocence of the
accused.

There are ironies aplenty in the Stevens case. The 4o-year Senate veteran
pushed for an early trial date because he was up for re-election. If he hadn’t
"The misconduct of government
prosecutors, and one or more FBI agents, done that, he might have been re-elected.
was stunning. Not only did the
government fail to disclose evidence of
innocence, but instead intentionally hid
that evidence and created false evidence
that they
provided to the defense."

Stevens, the man who helped make Alaska a state, was famous for bringing
home federal dollars and led the charge to fund the Bridge to Nowhere. He
was hugely popular in the state for decades. A week after his conviction, he
was defeated by a narrow margin.

Read The Full Statement From
Stevens’ Lawyers (PDF)

Sen. Mark Begich (D-AK), who defeated Stevens in the November vote, called
the decision to end Stevens’ prosecution "reasonable."

Statement By Sen. Mark
Begich, Who Defeated Stevens
In November
"The decision by President Obama’s
Justice Department to end the
prosecution of Senator Ted Stevens is
reasonable. I always said I didn’t think
Sen. Stevens should serve time in jail and
hopefully this decision ensures that is the~
case. It’s time for Sen. Stevens, his family
and Alaskans to move on and put this
behind us."
¯

"I always said I didn’t think Sen. Stevens should serve time in jail, and
hopefully this decision ensures that is the ease," Begich said. "It’s time for
Sen. Stevens, his family and Alaskans to move on and put this behind us."
In a written statement that followed Holder’s decision, Stevens said that he
always knew the day would come when the cloud surrounding him would be
removed. Today, he said, that day has come.
The Stevens Case

April 1, 2009
In Alaska, ~ See Stevens As Good As Vindicated
Feb. 13, 2009
Stevens’ Prosecutors Face Contempt Charges
¯ Nov. 20, 2008
................................................................ Stevens Says Goodbye To Senate Following Loss
Nov. 18, 2008
Alaska’s Sen. Ted Stevens Loses Re-Election Bid

Oct. 28, 2008

Sen. Stevens To Appeal Verdict As He Faces Voters
Oct. 27, 2008
Alaska Sen. Stevens Convicted In Corruption Trial

Oct. 18, 20o8
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Alaska Sen. Ted Stevens Takes The Stand

Recent First

,

Alfredo D. (Fredmds) wrote:
"A jury convicted Stevens last fall of seven counts of lying on his
Senate disclosure form in order to conceal $25o,ooo in gifts from
an oil industry executive and other friends."
Dear Ted Stevens:
Ok--so you get off on a "technicality." No cloud has been removed
from the fact that you lied?
To me you are still guilty of the crime you were convicted of--there
is no cloud there Mr. Stevens. "A jury convicted Stevens last fall of
seven counts of lying on his Senate disclosure form in order to
conceal $250,000 in gifts from an oil industry executive and other
friends."

You are very fortunate Mr. Stevens--I am very disappointed in the
fact that you do not have to serve time-I do not care how old you
are--if you do the crime you must pay the time-you set an
example for the rest of the country that a Senator can get off from
serving time even though you lied...You are responsible for the
cloud you have placed on your Senate Seat-No one else is. This is
1~[’~,1~!~, ~j~:48 PM
Recommend (23

Report abuse

Teri Beau~B) wrote:

This is so stupid. Just goes to show how much republicans respect
elections, democracy, and the rule of law, doesn’t it?
I’m starting to think it’s a bad idea for Holder to let Stevens offthe
hook. It’s not that he wasn’t duely convicted; it’s that he’s a very
old man, whose now out of the Senate, AND there may have been
some misconduct on the part of the prosecutors.

I seriously doubt Stevens would be completely exonerated in the
appeals process. So if this is how those nimrods want to play it,
Holder should not intervene to save Stephens’ butt from jail.
You think Holder will intervene to save Siegelman, who btw, WON
re-election as Alabama governor, even with an indictment hanging
over his head - of course by the morning after the election,
someone, magically disappeared 19,ooo votes
(httpMJwww.folo.us/2OOTLl~/26/a-new-siegelman-seriesYou think Gov. Riley’s going to give up the Alabama governorship

http://www.npr.org/templates/story/story.php?storyId= 102589818
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if Holder drops Siegelman’s case? Aw, HECK NO he won’t.

Friday, April 03, 2009 3:00:53 PM
Recommend (o)

Report abuse

The Thinker (tekguy) wrote:
The people of Alaska will get over it. After all they should be used
to their politicans lieing to them since a number have been
convicted in recent years. And now they have Palin who lies and
doesn’t honor subpeonas either. And she used her office to put
expenses on the public there.
Alaska seems to breed corrupt politicans. Stevens got caught but
~’t:id~t~i~il]i~.2oo9 lO:29:29 AM
Recommend (1)

Report abuse

The Thinker (tekguy) wrote:
Why would there be a special election to overturn the previous
election? Stevens asked for the rushed trial. If his attorneys didn’t
think there were sufficient grounds for the case, or were holding
back evidence, that should have been done prior to the case. The
judge could have declared a mistrial also.
There is only a over zealous prosecutor and the withholding of
evidence by same.
l~yi~p~J~la~b~lEf~l~l the word go.
Recommend~lJ

Report abuse

Miguel Giles {Migud.~26) wrote:
An NPR moderator has removed this comment because it does not
Recommend (2)

Report abuse
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From the Los Angeles Times

Ted Stevens’ conviction could be erased -- and all charges dropped
The former Alaska senator was convicted on corruption charges, but Atty. Gen. Edc Holder says missteps at trial warrant the dropping of charges and a review of the
Juatice Department’s conduct.

By Josh Meyer and Mark Silva
11:08 AM PDT, April 1, 2009
Reporting from Washington -- The Justice Department has moved to drop all charges against former Sen. Ted Stevens, the 85-year-old Alaska
Republican convicted of lying on Senate fmancial disclosure forms to conceal hundreds of thousands of dollars in gifts and home renovations from a
businessman. In a case criticized by the federal trial judge for prosecutorial missteps, Atty. Gen. Eric H. Holder Jr. has concluded that the conduct in
the former senator’s trial warrants not only dropping the charges against Stevens but also a full review of the Justice Department’s handling of the
case.

"After careful review, I have concluded that cca"tain information should have been provided to the defense for use at trial," Holder said in a statement
issued today.
"In light of this conclusion, and in consideration of the totality of the circumstances of this particular case," the attorney general said, "I have
determined that it is in the interest of justice to dismiss the indictment and not proceed with a new trial."
The deparlment’s Office of Professional Responsibility will conduct a review of the Stevens prosecution, which could result in disciplinary or
possibly even criminal proceedings -- although that is considered extremely unlikely.
"This does not mean or imply that any determination has been made about the conduct of those attorneys who handled the investigation and trial of
this case," Holder said. "The Department of Justice must always ensure that any case in which it is involved is handled fairly and consistent with its
commitment to justice."
Holder worked closely with the trial judge in the case, Emmet Sullivan, when both sat on the District of Columbia bench years ago. He is said to
have great respect for the judge who held prosecutors in the Stevens case in contempt of court.
Stevens’ defense lawyers, Brendan V. Sullivan Jr. and Robert M. Cary, praised Holder’s decision and said it was justified by the "extraordinary
evidence of government corruption in the prosecution of Sen. Stevens."
"In essence, the government tricked the jury into retuming a tainted verdict against the senator based on false evidence," Sullivan and C~y said in a
lengthy statement.
Sullivan, a senior partner at Williams & Connolly, has represented numerous high-profile clients, including Lt. Col. Oliver North of Iran-Contra
fame, and former Housing and Urban Development Secretary Henry Cisneros.
National Public Radio first reported the Justice Department’s decision to drop the charges against Stevens this morning.
A monthlong trial showed that employees for VECO Corp., a powerful oil industry services company, had transformed Stevens’ modest mountain
cabin into a modem, two-story home with wraparound porches, sauna andwine cellar. Stevens maintained that he had paid $160,000 f~r the work,
believing that covered all the costs.
In October, a federal jury in Washington convicted Stevens on seven felony corruption charges stemming from his failure to report girls and home
remodeling work from the firm He became only the fifth sitting senator in U.S. history to be convicted of a felony.
Today, the Justice Department formally filed a motion in federal court in Washington asking the judge to set aside the verdict against Stevens and to
dismiss the indictment with prejudice.
The filing was made by three senior prosecutors, led by Paul M. O’Brien, chief of the Justice Department’s Narcotic and Dangerous Drug Section of
the Crirnin~l Division. Reached by telephone, O’Brien had no comment.
In the filing, O’Brien and two other Justice Deparlment officials said they were appointed in February by the acting assistant attorney general for the
Criminal Division to conduct post-trial litigation in the case. They reviewed documents and interviewed wimesses, and they found that one key piece
of previously undisclosed and possibly exculpatory evidence had been kept from the defense.
That piece of evidence was an April 15, 2008, interview between authorities and their key witness for the prosecution, Bill Allen, who was Stevens’
contractor and former close friend.
In the interview, Allen w~s asked about an Oct. 6, 2002, note that he had received from Stevens in which the senator thanked Allen for doing
significant work on his chalet in Girdwood, Alaska.
In the note, Stevens wrote: "You owe me a bill. Remember Torricelli, my friend," according to prosecutors, who explained this as a reference to Sen.
Robert Torricelli, the New Jersey Democrat who left office after being admonished by the Ethics Committee in 2002 for allegedly receiving
unreported girls from a supporter.
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The note was introduced at trial as Government Exhibit 495 andwas referred to as the "Torricelli note," and it became a central piece of evidence in
the government’s case.
In that 2002 note, Stevens also said his friend, Bob Persons, would be talking to Allen about the billing issue.
Allen testified last year that soon atter meeting with Persons, he decided not to send a bill, based on his unmistakable impression from Persons that
he was not supposed to, and because he liked the senator and wanted to help him. Allen said he was also told to ignore Stevens’ note asking for a bill
because it was sent only to provide a false record in order to protect the veteran senator.
Stevens was accused of failing to list on his Senate disclosure forms an estimated $250,000 in giRs and services from Alien and his company,
VECO, much of it for renovating the chalet.
But in their post-trial investigation, the Justice Department prosecutors discovered that although "no memorandum of interview or [FBI] agent
notes" existed for the April 15, 2008, in~rview with Allen, two prosecutors participating in the interview did take notes. And those notes indicated
that Allen said he "did not recall talking to Bob Persons regarding giving a bill to the defendant," acccrding to the motion seeking that the verdict be
set aside.
"Upon the discovery of the interview notes last week, the government immediately provided a copy to defense counsel," the Justice Department said
in its motion to have the conviction thrown out. "Defendant Stevens was not informed prior to or during trial of the statements by Bill Allen on April
15, 2008. qhis information could have been used by the defendant to cross examine Bill Allen and in arguments to the jury."

In December, in appealing the conviction, Stevens had asked a federal judge to grant him a new trial, arguing that the case against him had many
"deficiencies."
The judge in the case repeatedly has ddayed sentencing of the former senator -- the longest-serving Republican in the Senate -- who lost his bid for
reelection in November as he was facing charges.
Last month, U.S. District Judge Sullivan criticized prosecutors, accusing them of misconduct, and hdd Justice Department lawyers in contempt,
saying they had failed to turn documents over to him as ordered. He called their behavior "outrageous."
Sullivan ordered the Justice Department to reveal the agency’s internal communications regarding a whistleblower complaint brought by an FBI
agent involved in the investigation of Stevens.
Holder started his own career in the Public Integrity section of the Justice Department and knows trial judge Sullivan well -- the two served together
as Superior Court judges.
For Stevens, a powerful Republican leader with 40 years in the Senate, the federal case against him became a career killer.
Stevens, who was convicted in late October, retumed home to Alaska a week before election day, vowing to win reelection.
"I’m here to tell you that I am innocent of the charges that have been brought against me, and I will be vindicated," Stevens said at the time. "And
there is one thing you can count on: I will never stop fighting for the people of Alaska,"
State Republican leaders still counted on the veteran politician to win reelection despite his conviction. But Democrat Mark Begich, the mayor of
Anchorage, defeated him, helping Democrats gain a greater majority.
Stevens had been credited with helping the Alaskan territory win statehood, settling Alaska Native land claims, expanding oil development and
bringing home millions of federal dollars for highways, schools, hospitals and mral development.
josh.meyer@latimes.com
mdsilva@lribune, com
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA )

)

v.
THEODORE F. STEVENS,
Defendant.

)
)
)

No. 08-231 (EGS)

)

)

)
MOTION OF TIlE UNITED STATES TO SET ASIDE THE VERDICT
AND DISMISS THE INDICTMENT WITH PREJUDICE
In February 2009, the Acting Assistant Attorney General for the Criminal Division
appointed undersigned counsel to conduct the post-trial litigation in this matter. In preparing to
respond to defendant Theodore Stevens’ various motions and in preparation for a possible
evidentiary hearing, undersigned counsel began collecting and reviewing documents and
interviewing potential witnesses. As the Court is aware, the Government has voluntarily
provided to the defense documents and summaries of witness interviews.
The Government recently discovered that a witness interview of Bill Allen took place on
April 15, 2008. While no memorandum of interview or agent notes exist for this interview, notes
taken by two prosecutors who participated in the April 15 interview reflect that Bill Allen was
asked about a note dated October 6, 2002, that was sent from the defendant to Bill Allen. The
note was introduced at trial as Government Exhibit 495 and was referred to as the "Torricelli
note." The notes of the April 15 interview indicate that Bill Allen said, among other things, in
substance and in part, that he (Bill Allen) did not recall talking to Bob Persons regarding giving a
bill to the defendant. This statement by Allen during the April 15 interview was inconsistent
with Allen’s recollection at trial, where he described a conversation with Persons about the

Torricelli note. In addition, the April 15 interview notes indicate that Allen estimated that if his
workers had performed efficiently, the fair market value of the work his corporation performed
on defendant’s Girdwood chalet would have been $80,000. Upon the discovery of the interview
notes last week, the Government immediately provided a copy to defense counsel.
Defendant Stevens was not informed prior to or during trial of the statements by Bill
Allen on April 15, 2008. This information could have been used by the defendant to crossexamine Bill Allen and in arguments to the jury. The Government also acknowledges that the
Government’s Opposition to Defendant’s Motion for a New Trial provided an account of the
Government’s interviews of Bill Allen that is inaccurate. See Opposition at 42-43 (Dkt. No.
269).
Given the facts of this particular case, the Government believes that granting a new trial
is in the interest of justice. See Fed. R. Crim. P. 33(a). The Government has further determined
that, based on the totality of circumstances and in the interest of justice, it wili not seek a new
trial. Accordingly, pursuant to Fed. R. Crim. P. 48(a), the Government moves to set_a~ide tl~e_ .............................................
verdict and dismiss the indictment with prejudice.
Further, as the Court is aware, certain matters in this case previously have been referred
to the Office of Professional Responsibility of the .Department of Justice. The Government has
supplemented the referral to include the facts concerning the April 15t~ Bill Allen interview.
Once the inquiry into this matter is completed by the Office of Professional Responsibility, the
Government will share the f’mdings of that inquiry with the Court.

Respectfully submitted,

Chief, Narcotic and Dangerous Drug Section
Criminal Division
U.S. Department of Justice
1400 New York Ave. NW
Washington, D.C. 20530
Tel: 202-514-0169
Fax: 202-514-6112

DAVID L. JAFFE
Deputy Chief, Domestic Security Section

WIL~KWISCH (Bar No. 457278)
Senior Trial Attorney, Fraud Section

CERTIFICATE OF SERVICE
I hereby certify that on this 1st day of April, 2009, I caused a copy of the foregoing
"MOTION OF THE UNITED STATES TO SET ASIDE THE VERDICT AND DISMISS THE
INDICTMENT WITH PREJUDICE" to be delivered electronically to the following:

Brendan V. Sullivan, Jr., Esq.
Robert M. Cary, Esq.
Williams & Connolly LLP
725 Twelfkh Street, N.W.
Washington, D.C. 20005

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA
Vo

THEODORE F. STEVENS,

Defendant.

)
)
)
)
)
)
)
)

No. 08-231 (EGS)

[PROPOSED] ORDER
Upon consideration of the Motion of the United States to Set Aside the Verdict and
Dismiss the Indictment with Prejudice, it is
ORDERED that the Motion of the United States to Set Aside the Verdict and Dismiss the
Indictment with Prejudice is GRANTED.
SO ORDERED.

Emmet G. Sullivan
United States District Judge
Dated:
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From the Los Angeles Times

Charges dropped for I Stevens prosecutor
Associated Press
February l5,2009
Washington -- A federal judge dropped contempt charges Saturday against a Justice Department attorney after concluding he was not responsible
for the government’s failure to deliver documents to the legal team for former Sen. Ted Stevens (R-Alaska).
U.S. District Judge Emmet Sullivan issued the order releasing Kevin Driscoll, the newest prosecutor on the case. It came one day after Sullivan
angrily held Driscoll and three colleagues in contempt for ignoring a deadline to turn over documents. Still being held in contempt are William
Welch, chief of the public integrity section; principal deputy Brenda Morris; and Patty Merkamp Stemler, chief of the Justice Depamnent’s appellate
section.
Last month, Sullivan ordered the Justice Department to provide the agency’s internal communications regarding a whistle-blower complaint brought
by an FBI agent involved in the Stevens investigation. The agent objected to the department’s failure to turn over evidence and to an "inappropriate
relationship" between the lead agent on the case and the prosecution’s star witness.
Stevens was convicted in October of lying on Senate disclosure documents about gifts and home renovations fi’om an Alaska businessman. He lost
his reelection bid in the November election.
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