edt
WATERGATE SPECIAL PROSECUTION FORCE
United States Department of Justice
142:5 K Street, N.W.
Washington, D.C. 20005

October I0, 1974

The Honorable John J. Sirica
Judge, United States District Court
United States Courthouse
Washington, D. C.
Re : ’

United States v. Mitchell, et al.,
Criminal No. 74-110

Dear Judge Sirica:
During the past several weeks, the Government has turned
over to counsel for the defendants thousands of pages of
statements made by the defendants, by witnesses the Government
expects to call in the trial, and by various other individuals
whose statements might be useful to defense counsel. In producing this material, the Government has taken a very broad
approach to the applicable law, including Rule 16(a), Federal
Rules of Criminal Procedure, Section 3500 of Title 18, United
States Code, and Brady v. ~aryland and therefore has turned
over to defense counsel most of the statements in its possession that were made by the individuals in question. In some
few instances, however, it has been necessary, in the judgment
of this office, to turn over only those portions of certain
statements that relate to the anticipated subject matter of
the witness’s testimony on direct examination. For example,
portions of some statements have been excerpted at the request
of the Central Intelligence Agency, and portions of other
statements have been excerpted in order to avoid jeopardizing
an on-going, unrelated investigation.
I am now transmitting to the Court complete copies of
the statements from which we have produced only excerpts for
defense counsel, along with the excerpts that were produced.
In each instance, the entire statement is attached to the
excerpted portion. If the Court finds that any portion of

ed<

the material not turned over to defense counsel should be
produced because it relates to the testimony of the witness
on direct examination or for any other reasons, the Government,
of course, will~produce any portion that the Court directs.
Very truly yours,

JAMES F. NEAL
Associate Special Prosecutor
cc:

All Defense. Counsel

Brady Disclosure
1/30/13
Brady v. Maryland (1963). http://en.wikipedia.or~/wiki/Brady v. Maryland
Giglio v. United States (1972) ¯ http://en.wikipedia.org;/wiki/Gil~lio material
United States v. Agurs (1976). http://supreme.iustia.com/cases/federal/us/427/97/case.html
This is a great one, because it involves the DC Circuit and preceded the appeal in US v
Mitchell.
Agurs was originally a decision by the DC Circuit, rendered on April 3, 1975 (510-F2d
1249), that reversed Agurs’ conviction because the omitted material (decedent’s prior
convictions for violence with a knife) might have affected the jury’s verdict on the
question of self-defense.
The Supreme Court reversed the DC Circuit on June 24, 1976 (427 US 97), saying the
materiality standard was not nearly so broad, and that what was necessary was that the
omitted material would have created a reasonable doubt that did not otherwise exist.
Both cases contain extensive discussions regarding the reasoning behind the Brady
holding and, as you so rightly pointed out, considerably expand its reach.
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510 F2d 1249 United States v. Agurs
510 F.2d 1249
167 U.S.App.D.C. 28
UNITED STATES of America
V.

Linds AGURS, Appellant.
UNITED STATES of America
V.

Linda V. AGURS, Appellant (two cases).
Nos. 72--2072,73--1956 and 74--1542.
United States Court of Appeals,
District of Columbia Circuit.
Argued Nov. 25,1974.
Decided April3,1975.
Cornish F. Hitchcock,* with whom Sherman L. Cohn, Wshington, D.C. (appointed by this
Court), and Steven M. Pavsner,* were on the brief, for appellant. Edwin J. Bradley,
Washington, D.C. (appointed by this Court), also entered an appearance for appellant.
Gerard F. Treanor, Jr., Asst. U.S. Atty., with whom Earl J. Silbert, U.S. Atty., John A. Terry
and James F. McMullin, Asst. U.S. Attys., were on the brief for appellee. Harold H. Titus,
Jr., U.S. Atty. at the time the record was filed and John O’B Clarke, Jr., Asst. U.S. Atty.,
also entered appearances for appellee in No. 72--2072.
Before BAZELON, Chief Judge, DANAHER, Senior Circuit Judge, and JUSTICE,*-- United
States District Judge for the Eastern District of Texas.
Opinion for the Court filed by District Judge JUSTICE.
JUSTICE, District Judge:
The appellant, Linda Agurs, appeals from her conviction for second-degree murder,1 for
which she was sentenced to a term of five to twenty years’ imprisonment. Apart from the
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issue of self-defense, there was little disagreement between the parties at trial with
respect to the facts.
James T. Sewell met his estranged wife for lunch on September 24, 1971. They had
planned to travel to New York together that evening, but quarreled during their meeting
and parted. Mrs. Sewell testified that her husband boarded a bus at about 2:45 in the
afternoon, and that he was carrying about $360.00 in his pocket.
Sewell and the appellant arrived together at a motel in Northwest Washington about 4:30
on the same afternoon. A motel employee testified that he observed that Sewell was
wearing a Bowie knife in a sheath. The two registered as man and wife and departed the
lobby for their room. Approximately a quarter hour later, the desk clerk and two other
employees heard a woman’s screams emanating from the room occupied by Sewell and
the appellant. They forced their way into the room and discovered the two on the bed
struggling with a knife--a Bowie knife, as it was later ascertained. The employees
separated them and summoned an ambulance for Sewell, who was bleeding. Appellant
left the building at the time, but surrendered voluntarily to the police the next day. In the
meantime, Sewell died from stab wounds inflicted during the struggle. The most serious
wounds were in Sewell’s chest and abdomen, but his arms and hands also exhibited cuts
and slashes suggesting an attempt to repel an attack.
The appellant was indicted for second-degree murder. At the trial, it was the theory of the
prosecution that the appellant was a prostitute whom Sewell had encountered in the
course of the afternoon, and that she brought him to the motel in the course of plying her
trade. On this theory, the appellant, dissatisfied with the amount Sewell paid her for her
services, rummaged through his clothing while he was in a bathroom down a hall from
their room and removed the money she found there. Sewell, returning, caught her in the
act and attempted to retrieve his money, whereupon she stabbed him with the knife, which
also lay among his clothes. In support of this scenario, the prosecution cited testimony
that a motel employee had seen the appellant check into the motel with men on other
occasions. In addition, the witnesses to the struggle agreed that the appellant was fully
dressed but that Sewell was clad only in his trousers, and that the knife was pointed at his
chest during the part of the struggle that they observed. There was money neither in
Sewell’s wallet, which was found in the motel room after the incident, nor in his pockets,
which were searched at the morgue. Finally, the prosecution stressed the testimony of the
nurse who examined the appellant the day after the incident; she found no cuts or wounds
on any parts of the appellant’s body.
Appellant’s attorney advanced the contention that she had inflicted the stab wounds in self
-defense. He elicited testimony from the motel’s desk clerk to the effect that Mrs. Sewell
had appeared at the motel after the incident and told him that Sewell ’would use a knife.’
Mrs. Sewell denied having made the statement. Counsel for appellant also noted the
presence of a pocket knife in Sewell’s pocket when he was taken to the morgue,
emphasized the uncontradicted evidence that Sewell had the Bowie knife at the time the
pair checked in, and developed from one of the witnesses testimony that Sewell lay atop
the appellant during the struggle.
Defense counsel had become aware, during pretrial interviews with witnesses, of the
possibility that Sewell might have been arrested or convicted in the past for violent crimes.
Before investigating Sewell’s arrest and conviction record, however, he asked the
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appellant whether she knew of any violent episodes in Sewell’s past; she knew of none.
The attorney believed that a decedent’s prior convictions for violent crimes were
inadmissible to prove self-defense unless the person accused of the homicide knew of
them. To reassure himself, he consulted an older lawyer who had some experience with
criminal law; the older lawyer advised him that this view of the law was correct. He thus
concluded that a search for Sewell’s prior record would be a waste of time. Counsel also
believed, he testified later, that the prosecution would advise him if they knew that Sewell
had a criminal record. In any event, none of the evidence presented to the jury at trial
suggested that Sewell had ever been arrested for or convicted of a crime of violence.
A month after the appellant was sentenced, defense counsel received a copy of this
court’s opinion in United States v. Burks.2 The Burks opinion noted that this court has
’long recognized’ that evidence of past violent acts by a deceased is admissible in a
homicide case in which the issue of self-defense is raised because ’(s)uch evidence is
relevant on the issue of who was the aggressor .... ’3 A footnote to that observation
admonished that ’(i)t bears emphasis.., that as to the issue of who was the aggressor it
is irrelevant that the defendant did not know about the deceased’s character.’4 On learning
of this long-recognized rule, of which he had been entirely ignorant, counsel became
alarmed and immediately sought to discover whether or not Sewell did, in fact, have a
criminal record. He went to the United States Attorney’s office and, finding the Assistant
who had prosecuted the appellant absent, spoke with one of the other Assistants. The
Assistant took appellant’s counsel to a ’closed files’ room and located the file concerning
the prosecution of the appellant. There, close to the front of the folder, they found a paper
disclosing that Sewell had been convicted in 1963 for assault and carrying a dangerous
weapon and in 1971 for carrying a dangerous weapon. The weapon, in each instance, had
been a knife.
Defense counsel immediately filed a motion for new trial on the ground of newly
discovered evidence. The trial judge denied the motion, expressing skepticism that ’a
CDW conviction and a ’63 ADW conviction’ would have made any difference in the jury’s
conclusions. Being convinced that his misunderstanding of the law had seriously
prejudiced the appellant’s plea of self-defense, her counsel later requested to withdraw, in
order that the issue of his ineffectiveness could be raised by appellant’s attorney on
appeal.
Appellant asserts that her conviction should be reversed on three grounds. First, she
contends that the trial judge erred in denying her motion for new trial. Second, she urges
that her defense counsel’s failure to bring Sewell’s record of convictions before the jury
deprived her of her sixth amendment right to the effective assistance of counsel. Finally,
she argues that the prosecution denied her due process of law under the doctrine of Brady
v. Maryland,5 which prohibits ’suppression by the prosecution of evidence favorable to an
accused. ’6
It is unquestioned that a prosecutor’s deliberate failure to supply defense counsel with
information that tends to exculpate the accused constitutes prosecutorial misconduct
meriting reversal of a conviction.7 neither party to this appeal has any quarrel with this
principle. Nor can there now be any disagreement with the rule of Brady that ’the
suppression by the prosecution of evidence favorable to an accused upon request violates
due process where the evidence is material either to guilt or to punishment, irrespective of
the good faith or bad faith of the prosecution.’8 Appellee’s first response is that the
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prosecution was not required to inform appellant’s attorney of Sewell’s record in the
absence of a request for such information, and second, that the information was in any
event for such small importance in the context of the case that failure to reveal it had no
effect on the verdict of the jury.9
At the outset, it should be observed that defense counsel’s attempts to request relevant
information from the United States Attorney can not categorically be characterized as
lacking in diligence. The record reveals that the attorney for appellant appeared at a
calendar call shortly after he had been appointed to represent her and indicated that he
wished to place a stipulation regarding discovery on the record. The attorneys had
encountered no difficulties in agreeing upon discovery procedures and the scope of
discovery up to that point; and the trial judge, therefore, suggested to defense counsel that
he return to court for formal discovery proceedings only in the event that he experienced
difficulty in obtaining the materials that he desired from the office of the United States
Attorney. Further, the trial judge commented that, in his experience, the United States
Attorney’s office always provided defense counsel with all discoverable material. Defense
counsel thereupon assented to the trial judge’s suggestion.
Even supposing that defense counsel’s trusting attitude toward the prosecution, together
with his failure to undertake a search for Sewell’s prior criminal record, demonstrates
some neglect of his duty to his client, that conclusion does not foreclose further inquiry
into the possibility of unfairness to the accused. No clear consensus exists among the
courts on the question of whether, in the absence of prosecutorial misconduct, a defense
request is necessary to trigger the prosecution’s duty to reveal possibly exculpatory
information in its possession.10 Rather than attempting to formulate universal rules, most
courts faced with Brady challenges to convictions have examined various factors in the
cases actually before them--including the diligence of defense counsel, the presence or
absence of prosecutorial culpability, and the materiality of the undisclosed evidence--in
arriving at their conclusions.l.j.1 When defense counsel has been less than industrious, the
prosecution guileless, and the evidence in question of doubtful materiality, the courts have
found no due process violation requiring reversal of the conviction because of the mere
fact that the prosecution had access to evidence that the defense would have desired. 1.~2
On the other hand, a prosecutor’s willful failure to disclose evidence that is clearly material
upon defense counsel’s timely request has always been held to constitute reversible error.
The difficult cases, such as the case before the court, fall between the two extremes.
The materiality of undisclosed evidence is a much more significant factor than
prosecutorial misconduct or defense negligence. Thus, nondisclosure of evidence that
would have been of central importance to the defense had it been available will void a
conviction even though the prosecution may have acted in good faith or defense counsel
may have failed in his duty of diligence.13 In Barbee v. Warden,14 the Fourth Circuit
reasoned that ’(i)n gauging the nondisclosure in terms of due process, the focus must be
on the essential fairness of the procedure and not on the astuteness of either counsel.’ In
Levin v. Katzenbach,15 this court held that a conviction obtained while defense counsel is
ignorant of important potentially exculpatory evidence cannot be upheld merely because
’more able, diligent, or fortunate counsel might possibly have come upon the evidence on
his own.’16 Accordingly, the case was remanded for a determination of whether the
undisclosed evidence, if brought to the attention of the jury, ’might have led the jury to
entertain a reasonable doubt about appellant’s guilt.’17 Thus, we are constrained to
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consider the second point advanced by the appellee--that the evidence of Sewell’s prior
convictions is insufficiently material for its nondisclosure to require reversal of the
appellant’s conviction.
Appellant did not at any time deny that she had been responsible for Sewell’s death or that
she had wounded him with his Bowie knife. Her sole defense was her claim that he had
initially attacked her with the knife, and that her actions had all been directed toward
saving her own life. In a similar situation, the Supreme Court suggested that a
prosecutor’s failure to disclose that there was an open penknife in the deceased’s pocket
when his body arrived at the morgue would constitute a denial of due process, if the knife
would be admissible under the trial court’s customary rules of evidence.l_.~8 In a murder
case in which the defendant relied on self-defense, the Oregon Court of Appeals held that
the prosecution’s nondisclosure of a deceased’s past violent history denied him due
process of law. 1_.~9
Moreover, Sewell’s prior convictions for crimes involving knives seen at least as crucial as
non-disclosed evidence which has led to reversals in other cases: e.g., the fact that a
prosecution witness has been granted immunity in exchange for his testimony;20 the
statement of a witness to a complicated financial transaction that he had no memory of
certain aspects of the transaction;21 or the circumstance that a prior romantic
entanglement existed between a homicide victim and the defendant’s wife.22 In an
analogous situation, the Supreme Court held that suppression of evidence of the sexual
escapades of a complaining witness in a rape case in which the issue was whether or not
an act of intercourse was consensual denied the accused a fair trial, although the
suppression was unintentional on the part of the prosecutor.23 Further, in United States v.
Burks,24 this court reversed the conviction of a defendant found guilty of murder because
the trial court refused to admit evidence of the exact nature of that denied the appellant
herein. We there held that ’the evidence he sought to introduce was vital to his defense.’
The appellee argues that the convictions are merely cumulative of other evidence that did
reach the jury from which it could be inferred that Sewell had a propensity to carry knives
and use them aggressively. In particular, it cites the motel employee’s testimony that Mrs.
Sewell had told him that Sewell ’would use a knife’, the desk clerk’s observation that
Sewell was wearing a knife at the time the couple registered, and the testimony of one
witness that Sewell was on top of the appellant during the struggle. Some of this evidence
was weakened significantly by conflicting evidence. Mrs. Sewell, for example, testified that
she never made the statement that the motel employee attributed to her. But the jury
would not have been forced to resort to inferences from conflicting or ambiguous evidence
in order to believe that Sewell had a proclivity for carrying and using knives if his past
history had been revealed to them. The records of his convictions upon pleas of guilty to
two knife-related offenses would have constituted undeniable evidence of that trait.2__~5
Accordingly, we hold that the evidence withheld by the prosecution in this case is
sufficiently material and important to the question of the appellant’s guilt or innocence2._~6
as to overcome any lack of diligence on the part of appellant’s trial counsel. This decision
renders unnecessary any consideration of the appellant’s arguments concerning the trial
court’s denial of her motion for new trial and the alleged ineffectiveness of her trial
counsel.
Reversed and remanded.
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Entered appearances as student counsel pursuant to Rule 20 of the General Rules of this
Court

Sitting by designation pursuant to 28 U.S.C. § 292(d)
1
The offense is defined by 22 D.C.Code § 2403
2
152 U.S.App.D.C. 284, 470 F.2d 432 (1972)
3
Id. at 434

Id. at 434 n. 4

373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215, (1963)
6
Id. at 87, 83 S.Ct. at 1196
7
See, e.g., Napue v. Illinois, 360 U.S. 264, 79 S.Ct. 1173, 3 L.Ed.2d 1217 (1959); Alcorta v.
Texas, 355 U.S. 28, 78 S.Ct. 103, 2 L.Ed.2d 9 (1957); Mooney v. Holohan, 294 U.S. 103,
55 S.Ct. 340, 79 L.Ed. 791 (1935); United States ex rel. Thompson v. Dye, 221 F.2d 763
(3d Cir.), cert. denied, 350 U.S. 875, 76 S.Ct. 120, 100 L.Ed. 773 (1955); United States ex
rel. Almeida v. Baldi, 1955 F.2d 815 (3d Cir. 1952), cert. denied, 345 U.S. 904, 73 S.Ct.
639, 97 L.Ed. 1341 (1953)
8
373 U.S. at 87, 83 S.Ct. at 1196, accord Moore v. Illinois, 408 U.S. 786, 92 S.Ct. 2562, 33
L.Ed.2d 706 (1972); Giglio v. United States, 405 U.S. 150, 92 S.Ct. 763, 31 L.Ed.2d 104
(1972)
9
The United States does not contend that the prosecution had no knowledge of Sewell’s
prior record, and indeed such a contention would almost certainly be unavailing in view of
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the fact, already mentioned, that the information, when finally discovered by the
appellant’s counsel, was in a folder maintained by the office of the United States Attorney.
See Giglio v. United States, 405 U.S. 150, 92 S.Ct. 763, 31 L.Ed.2d 104 (1972). This is
not to say that the prosecution engaged in deliberate suppression

10
Among cases that have imposed such a duty in the absence of a request are the
following: United States v. Hibler, 463 F.2d 455 (9th Cir. 1972); United States v. Poole,
379 F.2d 645 (7th Cir. 1967); Barbee v. Warden, 331 F.2d 842 (4th Cir. 1964); United
States ex rel. Meers v. Wilkins, 326 F.2d 135 (2d Cir. 1964); Simms v. Cupp, 354 F.Supp.
698 (D.Or.1972); Clements v. Coiner, 299 F.Supp. 752 (S.D.W.Va.1969). But see United
States v. Keogh, 391 F.2d 138, 147 (2d Cir. 1968), in which Judge Friendly wrote that the
court ’cannot agree with petitioner that where there has not been deliberate suppression..
¯ the absence of a request is irrelevant.’

See United States v. Mayersohn, 452 F.2d 521 (2d Cir. 1971)
12
See, e.g., United States v. Soblen, 301 F.2d 236 (2d Cir.), cert. denied, 370 U.S. 944, 82
S.Ct. 1585, 8 L.Ed.2d 810 (1962); United States v. Fabric Garment Co., 262 F.2d 631 (2d
Cir. 1958), cert. denied, 359 U.S. 989, 79 S.Ct. 1117, 3 L.Ed.2d 978 (1959)
13
E.g., United States v. Poole, 379 F.2d 645 (7th Cir. 1967); Levin v. Katzenbach, 124
U.S.App.D.C. 158, 363 F.2d 287 (1966); United States ex rel. Meers v. Wilkins, 326 F.2d
135 (2d Cir. 1964); Evans v. Kropp, 254 F.Supp. 218 (E.D.Mich.1966)
14
331 F.2d 842,846 (4th Cir. 1964)
15
124 U.S.App.D.C. 158, 363 F.2d 287 (1966)
16
Id. at 162, 363 F.2d at 291

Id. see Levin v. Clark, 133 U.S.App.D.C. 6, 408 F.2d 1209 (1967)
1_.~8
Griffin v. United States, 336 U.S. 704, 69 S.Ct 814, 93 L.Ed. 993 (1949)
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19
State v. Williams, 500 P.2d 722 (Ct.App.Or.1972)
20
See Giglio v. United States, 405 U.S. 150, 92 S.Ct. 763, 31 L.Ed.2d 104 (1972)
21
See Levin v. Clark, 133 UIS.App.D.C. 6,408 F.2d 1209 (1967)
22
See Alcorta v. Texas, 355 U.S. 28, 78 S.Ct. 103, 2 L.Ed.2d 9 (1957)

2_~3
Giles v. Maryland, 386 U.S. 66, 87 S.Ct. 793, 17 L.Ed.2d 737 (1967)
24
152 U.S.App.D.C. 284,470 F.2d 432 (1972)
25
See generally id. at 289,470 F.2d at 437 (’Nor is it significant that the appellant had
already brought some attention to the child killing (by the deceased) by mentioning it when
he testified on his own behalf. While the jury might have discredited his testimony on this
issue, it would have had virtually no choice but to believe (the deceased’s wife) if she had
taken the stand and testified that (the deceased) had killed their son.’)
26
There is some force to the appellant’s argument that even if the evidence of Sewell’s
history might not have affected the jury’s verdict as to guilt or innocence, it might have
influenced the jury to consider a verdict finding the appellant guilty of the lesser included
offense of manslaughter. See United States v. Burks, 152 U.S.App.D.C. 284,470 F.2d
432 (1972)
Source URL: http://openjurist.or.q/510/f2d/1249
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520 F2d 82 United States v. Agurs
520 F.2d 82
171 U.S.App.D.C. 350
UNITED STATES of America
V.

Linda AGURS, Appellant.
UNITED STATES of America
V.

Linda V. AGURS, Appellant.
Nos. 72-2072, 74-1542.
United States Court of Appeals,
District of Columbia Circuit.
Aug. 6, 1975.
Before BAZELON, Chief Judge, and WRIGHT, McGOWAN, TAMM, LEVENTHAL,
ROBINSON, MacKINNON, ROBB and WILKEY, Circuit Judges.
ORDER
PER CURIAM.
1
Appellee’s suggestion for rehearing en banc, following prior opinion of the court, 510 F.2d
1249, having been transmitted to the full Court and there not being a majority of the
Judges in regular active service in favor of having this case reheard en banc, it is
2
Ordered by the Court en banc that the aforesaid suggestion for rehearing en banc is
denied.
3

http://openjurist.org/print! 172219

2/19/2013

520 F2d 82 United States v. Agurs

Page 2 of 4

Statement of Circuit Judge LEVENTHAL as to why he voted against rehearing en banc
attached.
4
Statement of Circuit Judges TAMM, MacKINNON, ROBB and WILKEY, joined by Senior
Circuit Judge DANAHER, as to why they voted to grant the suggestion for rehearing en
banc attached.
5
Statement of Circuit Judges TAMM, MacKINNON, ROBB and WILKEY as to why they
voted to grant the suggestion for rehearing en banc, and now joined by Senior Circuit
Judge DANAHER, who as one of the original panel had voted that the panel decision be
reheard.
6
We are of the opinion that this case should have been reheard by the full court, inasmuch
as the two principal underpinnings of the panel opinion are of extremely doubtful validity.
7
First, in spite of the fact that defense counsel was "aware... of the possibility that Sewell
(the decedent) might have been arrested or convicted in the past for a violent crime,"
defense counsel never requested the Government to produce decedent’s record. The
panel’s holding that the Government was still required under Brady v. Maryland, 373 U.S.
83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963), to disclose to the defense a decedent’s prior
convictions for simple assault and carrying a dangerous weapon, three and twelve years
prior to the offense, is of dubious validity in light of the Supreme Court’s more recent
statement in Moore v. Illinois, 408 U.S. 786, 92 S.Ct. 2562, 33 L.Ed.2d 706 (1972), that
"(t)he heart of the holding in Brady is the prosecution’s suppression of evidence, in the
face of a defense production request, where the evidence is favorable to the accused and
is material either to guilt or punishment." 408 U.S. 794, 92 S.Ct. at 2568 (emphasis
added). Both the prosecutor and the defense counsel here believed that the prior
convictions of the decedent were inadmissible, so even if the Government had
spontaneously informed defense counsel of them, defense counsel would not have sought
to have introduced them at trial.
8
Second, both counsel were probably correct; the panel’s ruling that "evidence of past
violent acts by a deceased is admissible in a homicide case in which the issue of selfdefense is raised" (emphasis supplied) is erroneous and a substantial departure from the
accepted rule. "The general rule is that the general reputation of a decedent may be
shown, but that specific acts against other persons than the defendant, which are remote
in point of time, are not admissible when they are not known by the defendant." Hayes v.
United States, 367 F.2d 216, 223 (10th Cir. 1966) (emphasis supplied). The fact situation,
as described in the panel opinion, indicates that the decedent and the accused had the
sparsest of acquaintanceship prior to their rendezvous in the motel room. There was
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never a claim by the accused that she knew of any violent character or acts of the
decedent, for, in spite of the inference to be drawn from the language in the panel opinion,
the appellant at no time took the stand. The whole theory of self-defense was conjured by
her trial attorney in argument.
9
This Circuit has not adopted the two principles of law relied on in the panel opinion to
reverse this conviction for second degree murder. If we are to adopt such principles, which
we believe are in contrast to long-standing rules in this and other Circuits, it should be on
a hearing en banc.
10
Statement of Circuit Judge LEVENTHAL as to why he voted against rehearing en banc.
11
My vote against rehearing is not necessarily an approval of the panel’s judgment or
opinion. But there is a limit to the number of cases we can take en banc.
12
I am not certain that the doctrine of Brady1 is confined to cases where there has been a
request by the defense, even though that has thus far been requisite by the Supreme
Court._2 Certainly I agree with Judge Friendly that the making of a request is ordinarily not
"irrelevant."3 Leaning too heavily on the request, however, may only serve to throw the
inquiry into whether lack of request negatives effective assistance of defense counsel.
This court is not confined on direct appeal to reversal for denial of constitutional right, as is
the case when it is considering collateral attack or when the Supreme Court reviews a
state conviction. On direct appeal, it may reverse in the interest of justice, 28 U.S.C. §
2106, because it is concerned that the omission of defense counsel has led to a
miscarriage of justice even though it cannot be labeled constitutional error.4 Dyer v.
United States, 126 U .S App.D.C. 312, 379 F.2d 89 (1967). In my view, the decision might
better have been articulated in these terms rather than constitutional concepts.
13
As to merits or importance of the evidence issue, there is learning in this court that, on the
issue of whether the decedent was the aggressor, information about the deceased can be
brought out even though it was not known to defendant whether by evidence of the
character or belligerency of the deceased (allowed as an extension of the rule admitting
threats of deceased that were not communicated to defendant)5 or by acts of the
deceased.6 The issue then becomes one of remoteness of the deceased’s prior
convictions.
14
This case is certainly not a strong one even for admissibility of the acts involved since the
assault conviction was in 1963, and the 1971 conviction for carrying a dangerous weapon
was cumulative of the admitted undisputed evidence that deceased was wearing a bowie
http://openjurist.org/print/172219
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knife. Still, the conviction was one thing the jury might take into account as bearing on
both the self defense issue and the degree of the crime. The prosecution’s omission here
may not be as weighty as other omissions that have led to reversals in the absence of a
discovery request, but the questions are one of degree.
15
And so, while I don’t necessarily agree with the panel’s result, its action in ordering a new
trial does not seem to me such a departure from doctrine and acceptable standards of
judicial administration as to require en banc consideration.

Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215
2
Moore v. Illinois, 408 U.S. 786 at 794, 92 S.Ct. 2562, 33 L.Ed.2d 706 (1972)
3
United States v. Keogh, 391 F.2d 138, 147 (2d Cir. 1968)
4
Bruce v. United States, 126 U.S.App.D.C. 336,340,379 F.2d 113, 117 (1967); Dyer v.
United States, 126 U.S.App.D.C. 312, 379 F.2d 89 (1967)
5
Evans v. United States, 107 U.S.App.D.C. 324, 277 F.2d 354 (1960)
6
United States v. Burks, 152 U.S.App.D.C. 284, 286, 470 F.2d 432, 434 (1972)
Source URL: http:llopenjurist.or.q15201f2d182
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At 5:00 p.m. today I called James D. St. Clair, Special
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make available to the United States Attorney for the Southern
District of New York that portion of the transcript of the
conversation between the President and John Dean on March 21,
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22 of the White House transcript of that conversation. Mr.
St. Clair said ~is transcript was locked up and asked me to
tell him what the passage consisted of. I read or paraphrased
the relevant portions from those pages.
I told Mr. St. Clair that under the Jencks Act and the
Brad~. decision, I thought the government had an obligation to
make this available, at least for the judge’s ruling, and said
I wanted to notify him of that fact.
Mr. St. Clair agreed that we had an obligation to submit
this to the U.S. Attorneys Office for appropriate handling.
He asked whether it would be necessary to send the whole tape
or the whole transcript, and I told him it was our intention
to follow the procedure used with the Krogh sentencing, namely
to retype only that brief portion of the transcript that
related to the Vesco case and send that along.
Mr. St. Clair asked several questions about a hearing in
the Chapin case attacking Dean’s credibility and also inquired
whether the subject transcript would undermind Dean’s credibility. I told him that Dean’s credibility was not a direct subject of the February 15 hearing in the Chapin case on the
attorney-client privilege issue and that my reason for submitting the transcript to the Vesco prosecutors was because this
was "marginal" material that was certainly relevant to Dean’s
testimony. I told him that I did not see that it undermined
Dean’s veracity.
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produced, that do relate to Moore’s direct
examination~ If that is the case, it would be
necessary either to turn the notes over to
defense counsel or to ask the Court to review
them to determine whether they are related to
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U.S. Supreme Court UNITED STATES v. AGURS, 427 U.S. 97 (1976) 427 U.S. 97
UNITED STATES v. AGURS CERTIORARI TO THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT No. 75-491..Argued April 28, 1976 Decided June 24_z,
1976
Respondent was convicted of second-degree murder for killing one Sewell with a knife during a fight.
Evidence at the trial disclosed, inter alia, that Sewell, just before the killing, had been carrying two
knives, including the one with which respondent stabbed him, that he had been repeatedly stabbed, but
that respondent herself was uninjured. Subsequently, respondent’s counsel moved for a new trial,
asserting that he had discovered that Sewell had a prior criminal record (including guilty pleas to
charges of assault and carrying a deadly weapon, apparently a knife) that would have tended to support
the argument that respondent acted in self-defense, and that the prosecutor had failed to disclose this
information to the defense. The District Court denied the motion on the ground that the evidence of
Sewell’s criminal record was not material, because it shed no light on his character that was not already
apparent from the uncontradicted evidence, particularly the fact that he had been carrying two knives,
the court stressing the inconsistency between the self-defense claim and the fact that Sewell had been
stabbed repeatedly while respondent was unscathed. The Court of Appeals reversed, holding that the
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evidence of Sewell’s criminal record was material and that its nondisclosure required a new trial because
the jury might have returned a different verdict had the evidence been received. Held: The prosecutor’s
failure to tender Sewell’s criminal record to the defense did not deprive respondent of a fair trial as
guaranteed by the Due Process Clause of the Fifth Amendment, where it appears that the record was not
requested by defense counsel and gave rise to no inference of perjury, that the trial judge remained
convinced of respondent’s guilt beyond a reasonable doubt after considering the criminal record in the
context of the entire record, and that the judge’s firsthand appraisal of the entire record was thorough and
entirely reasonable. Mooney v. Holohan, 294 U.S. 103; Brady v. Maryland, 373 U.S. 83, distinguished.
Pp. 103-114.
(a) A prosecutor does not violate the constitutional duty of
[Page 427 U.S. 97, 98]

disclosure unless his omission is sufficiently significant to result in the denial of the defendant’s right to
a fair trial. Pp. 107-109.
(b) Whether or not procedural rules authorizing discovery of everything that might influence a jury
might be desirable, the Constitution does not demand such broad discovery; and the mere possibility that
an item of undisclosed information might have aided the defense, or might have affected the outcome of
the trial, does not establish "materiality" in the constitutional sense. Pp. 109-110.
(c) Nor is the prosecutor’s constitutional duty of disclosure measured by his moral culpability or
willfulness; if the suppression of evidence results in constitutional error, it is because of the character of
the evidence, not the character of the prosecutor. P. 110.
(d) The proper standard of materiality of undisclosed evidence, and the standard applied by the trial
judge in this case, is that if the omitted evidence creates a reasonable doubt of guilt that did not
otherwise exist, constitutional error has been committed. Pp. 112-114.
167 U.S. App. D.C. 28, 510 F.2d 1249., reversed.
STEVENS, J., delivered the opinion of the Court, in which BURGER, C. J., and STEWART, WHITE,
BLACKMUN, POWELL, and REHNQUIST, JJ., joined. MARSHALL, J., filed a dissenting opinion, in
which BRENNAN, J., joined post, p. 114.

Deputy Solicitor General Frey argued the cause for the United States. With him on the briefs were
Solicitor General Bork, Assistant Attorney General Thornburgh, John F. Cooney, Jerome M. Feit, and
Robert H. Plaxico.
Edwin J. Bradley argued the cause for respondent. With him on the brief were Michael E. Geltner,
William Greenhalgh, and Sherman L. Cohn.
MR. JUSTICE STEVENS delivered the opinion of the Court.
After a brief interlude in an inexpensive motel room, respondent repeatedly stabbed James Sewell,
causing his death. She was convicted of second-degree murder. The question before us is whether the
prosecutor’s failure
[Page 427 U.S. 97, 99]
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to provide defense counsel with certain background information about Sewell, which would have tended
to support the argument that respondent acted in self-defense, deprived her of a fair trial under the rule
of Brady v. Maryland, 373 U.S. 83.
The answer to the question depends on (1) a review of the facts, (2) the significance of the failure of
defense counsel to request the material, and (3) the standard by which the prosecution’s failure to
volunteer exculpatory material should be judged.

At about 4:30 p. m. on September 24, 1971, respondent, who had been there before, and Sewell,
registered in a motel as man and wife. They were assigned a room without a bath. Sewell was wearing a
bowie knife in a sheath, and carried another knife in his pocket. Less than two hours earlier, according to
the testimony of his estranged wife, he had had $360 in cash on his person.
About 15 minutes later three motel employees heard respondent screaming for help. A forced entry into
their room disclosed Sewell on top of respondent struggling for possession of the bowie knife. She was
holding the knife; his bleeding hand grasped the blade; according to one witness he was trying to jam the
blade into her chest. The employees separated the two and summoned the authorities. Respondent
departed without comment before they arrived. Sewell was dead on arrival at the hospital.
Circumstantial evidence indicated that the parties had completed an act of intercourse, that Sewell had
then gone to the bathroom down the hall, and that the struggle occurred upon his return. The contents of
his pockets were in disarray on the dresser and no money was found; the jury may have inferred that
respondent took Sewell’s money and that the fight started when Sewell re-entered the room and saw
what she was doing.
[Page 427 U.S. 97, 100]
On the following morning respondent surrendered to the police. She was given a physical examination
which revealed no cuts or bruises of any kind, except needle marks on her upper arm. An autopsy of
Sewell disclosed that he had several deep stab wounds in his chest and abdomen, and a number of
slashes on his arms and hands, characterized by the pathologist as "defensive wounds. " [Footnote 1]

Respondent offered no evidence. Her sole defense was the argument made by her attorney that Sewell
had initially attacked her with the knife, and that her actions had all been directed toward saving her own
life. The support for this self-defense theory was based on the fact that she had screamed for help.
Sewell was on top of her when help arrived, and his possession of two knives indicated that he was a
violence-prone person. [Footnote 2] It took the jury about 25 minutes to elect a foreman and return a
verdict.
Three months later defense counsel filed a motion for a new trial asserting that he had discovered (1)
that Sewell had a prior criminal record that would have further evidenced his violent character; (2) that
the prosecutor had failed to disclose this information to the defense; and (3) that a recent opinion of the
United States Court of Appeals for the District of Columbia Circuit made it clear that such evidence was
admissible even if not known to the defendant. [Footnote 3] Sewell’s prior record included a plea of
guilty to a charge of assault and carrying
[Page 427 U.S. 97, 101]

a deadly weapon in 1963, and another guilty plea to a charge of carrying a deadly weapon in 1971.
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Apparently both weapons were knives.
The Government opposed the motion, arguing that there was no duty to tender Sewell’s prior record to
the defense in the absence of an appropriate request; that the evidence was readily discoverable in
advance of trial and hence was not the kind of "newly discovered" evidence justifying a new trial; and
that, in all events, it was not material.
The District Court denied the motion. It rejected the Government’s argument that there was no duty to
disclose material evidence unless requested to do so,[Footnote 4]
[Page 427 U.S. 97, 102]

assumed that the evidence was admissible, but held that it was not sufficiently material. The District
Court expressed the opinion that the prior conviction shed no light on Sewell’s character that was not
already apparent from the uncontradicted evidence, particularly the fact that he carried two knives; the
court stressed the inconsistency between the claim of self-defense and the fact that Sewell had been
stabbed repeatedly while respondent was unscathed.
The Court of Appeals reversed. [Footnote 5] The court found no lack of diligence on the part of the
defense and no misconduct by the prosecutor in this case. It held, however, that the evidence was
material, and that its nondisclosure required a new trial because the jury might have returned a different
verdict if the evidence had been received. [Footnote 6]
The decision of the Court of Appeals represents a significant departure from this Court’s prior holding;
because we believe that that court has incorrectly interpreted the constitutional requirement of due
process, we reverse.
[Page 427 U.S. 97, 103]
II

The rule of Brady v. Maryland, 373 U.S. 83, arguably applies in three quite different situations. Each
involves the discovery, after trial, of information which had been known to the prosecution but unknown
to the defense.
In the first situation, typified by Mooney v. Holohan, 294 U.S. 103, the undisclosed evidence
demonstrates that the prosecution’s case includes perjured testimony and that the prosecution knew, or
should have known, of the perjury. [Footnote 7] In a series of subsequent cases, the Court has
consistently held that a conviction obtained by the knowing use of perjured testimony is fundamentally
unfair, [Footnote 8] and must be set aside if there is any reasonable likelihood that the false testimony
could have affected the judgment of the jury. [Footnote 9] It is this line of cases on which the
[Page 427 U.S. 97, 104]

Court of Appeals placed primary reliance. In those cases the Court has applied a strict standard of
materiality, not just because they involve prosecutorial misconduct, but more importantly because they
involve a corruption of the truth-seeking function of the trial process. Since this case involves no
misconduct, and since there is no reason to question the veracity of any of the prosecution witnesses, the
test of materiality followed in the Mooney line of cases is not necessarily applicable to this case.
The second situation, illustrated by the Brady case itself, is characterized by a pretrial request for
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specific evidence. In that case defense counsel had requested the extrajudicial statements made by
Brady’s accomplice, one Boblit. This Court held that the suppression of one of Boblit’s statements
deprived Brady of due process, noting specifically that the statement had been requested and that it was
"material."[Footnote 10] A fair analysis of the holding in Brady indicates that implicit in the requirement
of materiality is a concern that the suppressed evidence might have affected the outcome of the trial.
Brady was found guilty of murder in the first degree. Since the jury did not add the words "without
capital punishment" to the verdict, he was sentenced to death. At his trial Brady did not deny his
involvement in the deliberate killing, but testified that it was his accomplice,
[Page 427 U.S. 97, 105]
Boblit, rather than he, who had actually strangled the decedent. This version of the event was
corroborated by one of several confessions made by Boblit but not given to Brady’s counsel despite an
admittedly adequate request.
After his conviction and sentence had been affirmed on appeal,[Footnote 11 ] Brady filed a motion to set
aside the judgment, and later a post-conviction proceeding, in which he alleged that the State had
violated his constitutional rights by suppressing the Boblit confession. The trial judge denied relief
largely because he felt that Boblit’s confession would have been inadmissible at Brady’s trial. The
Maryland Court of Appeals disagreed;[Footnote 12] it ordered a new trial on the issue of punishment. It
held that the withholding of material evidence, even "without guile," was a denial of due process and
that there were valid theories on which the confession might have been admissible in Brady’s defense.
This Court granted certiorari to consider Brady’s contention that the violation of his constitutional right
to a fair trial vitiated the entire proceeding.[Footnote 13] The holding that the suppression of exculpatory
evidence violated Brady’s right to due process was affirmed, as was the separate holding that he should
receive a new trial on the issue of punishment but not on the issue of guilt or innocence. The Court
interpreted the Maryland Court
[Page 427 U.S. 97, 106]
of Appeals opinion as ruling that the confession was inadmissible on that issue. For that reason, the
confession could not have affected the outcome on the issue of guilt but could have affected Brady’s
punishment. It was material on the latter issue but not the former. And since it was not material on the
issue of guilt, the entire trial was not lacking in due process.

The test of materiality in a case like Brady in which specific information has been requested by the
defense is not necessarily the same as in a case in which no such request has been made. [Footnote 14]
Indeed, this Court has not yet decided whether the prosecutor has any obligation to provide defense
counsel with exculpatory information when no request has been made. Before addressing that question,
a brief comment on the function of the request is appropriate.
In Brady the request was specific. It gave the prosecutor notice of exactly what the defense desired.
Although there is, of course, no duty to provide defense counsel with unlimited discovery of everything
known by the prosecutor, if the subject matter of such a request is material, or indeed if a substantial
basis for claiming materiality exists, it is reasonable to require the prosecutor to respond either by
furnishing the information or by submitting the problem to the trial judge. When the prosecutor receives
a specific and relevant request, the failure to make any response is seldom, if ever, excusable.
In many cases, however, exculpatory information in the possession of the prosecutor may be unknown
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to defense counsel. In such a situation he may make no request at all, or possibly ask for "all Brady
material" or for "anything exculpatory." Such a request really gives the prosecutor no better notice than
if no request is
[Page 427 U.S. 97, 107]

made. If there is a duty to respond to a general request of that kind, it must derive from the obviously
exculpatory character of certain evidence in the hands of the prosecutor. But if the evidence is so clearly
supportive of a claim of innocence that it gives the prosecution notice of a duty to produce, that duty
should equally arise even if no request is made. Whether we focus on the desirability of a precise
definition of the prosecutor’s duty or on the potential harm to the defendant, we conclude that there is no
significant difference between cases in which there has been merely a general request for exculpatory
matter and cases, like the one we must now decide, in which there has been no request at all. The third
situation in which the Brady rule arguably applies, typified by this case, therefore embraces the case in
which only a general request for "Brady material" has been made.
We now consider whether the prosecutor has any constitutional duty to volunteer exculpatory matter to
the defense, and if so, what standard of materiality gives rise to that duty.
III
We are not considering the scope of discovery authorized by the Federal Rules of Criminal Procedure,
or the wisdom of amending those Rules to enlarge the defendant’s discovery rights. We are dealing with
the defendant’s right to a fair trial mandated by the Due Process Clause of the Fifth Amendment to the
Constitution. Our construction of that Clause will apply equally to the comparable clause in the
Fourteenth Amendment applicable to trials in state courts.
The problem arises in two principal contexts. First, in advance of trial, and perhaps during the course of
a trial as well, the prosecutor must decide what, if anything, he should voluntarily submit to defense
counsel.
[Page 427 U.S. 97, 108]

Second, after trial a judge may be required to decide whether a nondisclosure deprived the defendant of
his right to due process. Logically the same standard must apply at both times. For unless the omission
deprived the defendant of a fair trial, there was no constitutional violation requiring that the verdict be
set aside; and absent a constitutional violation, there was no breach of the prosecutor’s constitutional
duty to disclose.
Nevertheless, there is a significant practical difference between the pretrial decision of the prosecutor
and the post-trial decision of the judge. Because we are dealing with an inevitably imprecise standard,
and because the significance of an item of evidence can seldom be predicted accurately until the entire
record is complete, the prudent prosecutor will resolve doubtful questions in favor of disclosure. But to
reiterate a critical point, the prosecutor will not have violated his constitutional duty of disclosure unless
his omission is of sufficient significance to result in the denial of the defendant’s right to a fair trial.
The Court of Appeals appears to have assumed that the prosecutor has a constitutional obligation to
disclose any information that might affect the jury’s verdict. That statement of a constitutional standard
of materiality approaches the "sporting theory of justice" which the Court expressly rejected in Brady.
[Footnote 15] For a jury’s
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[Page 427 U.S. 97, 109]

appraisal of a case "might" be affected by an improper or trivial consideration as well as by evidence
giving rise to a legitimate doubt on the issue of guilt. If everything that might influence a jury must be
disclosed, the only way a prosecutor could discharge his constitutional duty would be to allow complete
discovery of his files as a matter of routine practice.
Whether or not procedural rules authorizing such broad discovery might be desirable, the Constitution
surely does not demand that much. While expressing the opinion that representatives of the State may
not "suppress substantial material evidence," former Chief Justice Traynor of the California Supreme
Court has pointed out that "they are under no duty to report sua sponte to the defendant all that they
learn about the case and about their witnesses." In re Imbler, 60 Cal. 2d 554, 569, 387 P.2d 6, 14 (1963).
And this Court recently noted that there is "no constitutional requirement that the prosecution make a
complete and detailed accounting to the defense of all police investigatory work on a case." Moore v.
Illinois, 408 U.S. 786, 795.[Footnote 16] The mere possibility that an item of undisclosed information
[Page 427 U.S. 97, 110]

might have helped the defense, or might have affected the outcome of the trial, does not establish
"materiality" in the constitutional sense.
Nor do we believe the constitutional obligation is measured by the moral culpability, or the willfulness,
of the prosecutor. [Footnote 17] If evidence highly probative of innocence is in his file, he should be
presumed to recognize its significance even if he has actually overlooked it. Cf. Giglio v. United States,
405 U.S. 150, 154. Conversely, if evidence actually has no probative significance at all, no purpose
would be served by requiring a new trial simply because an inept prosecutor incorrectly believed he was
suppressing a fact that would be vital to the defense. If the suppression of evidence results in
constitutional error, it is because of the character of the evidence, not the character of the prosecutor.
As the District Court recognized in this case, there are situations in which evidence is obviously of such
substantial value to the defense that elementary fairness requires it to be disclosed even without a
specific request. [Footnote 18] For though the attorney for the sovereign must prosecute the accused with
earnestness and vigor, he
[Page 427 U.S. 97, 111]

must always be faithful to his client’s overriding interest that "justice shall be done." He is the "servant
of the law, the twofold aim of which is that guilt shall not escape or innocence suffer." Berger v. United
States, 295 U.S. 78, 88. This description of the prosecutor’s duty illuminates the standard of materiality
that governs his obligation to disclose exculpatory evidence.
On the one hand, the fact that such evidence was available to the prosecutor and not submitted to the
defense places it in a different category than if it had simply been discovered from a neutral source after
trial. For that reason the defendant should not have to satisfy the severe burden of demonstrating that
newly discovered evidence probably would have resulted in acquittal. [Footnote 19] If the standard
applied to the usual motion for a new trial based on newly discovered evidence were the same when the
evidence was in the State’s possession as when it was found in a neutral source, there would be no
special significance to the prosecutor’s obligation to serve the cause of justice.
On the other hand, since we have rejected the suggestion that the prosecutor has a constitutional duty
routinely to deliver his entire file to defense counsel, we cannot consistently treat every nondisclosure as
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though it were error. It necessarily follows that the judge should not order a new trial every time he is
unable to
[Page 427 U.S. 97, 112]

characterize a nondisclosure as harmless under the customary harmless-error standard. Under that
standard when error is present in the record, the reviewing judge must set aside the verdict and judgment
unless his "conviction is sure that the error did not influence the jury, or had but very slight effect."
Kotteakos v. United States, 328 U.S. 750, 764. Unless every nondisclosure is regarded as automatic
error, the constitutional standard of materiality must impose a higher burden on the defendant.
The proper standard of materiality must reflect our overriding concern with the justice of the finding of
guilt. [Footnote 20] Such a finding is permissible only if supported by evidence establishing guilt beyond
a reasonable doubt. It necessarily follows that if the omitted evidence creates a reasonable doubt that did
not otherwise exist, constitutional error has been committed. This means that the omission must be
evaluated in the context of the entire record. [Footnote 21 ] If there is no reasonable doubt about
[Page 427 U.S. 97, 113]

guilt whether or not the additional evidence is considered, there is no justification for a new trial. On the
other hand, if the verdict is already of questionable validity, additional evidence of relatively minor
importance might be sufficient to create a reasonable doubt.
This statement of the standard of materiality describes the test which courts appear to have applied in
actual cases although the standard has been phrased in different language. [Footnote 22] It is also the
standard which the trial judge applied in this case. He evaluated the significance of Sewell’s prior
criminal record in the context of the full trial which he recalled in detail. Stressing in particular the
incongruity of a claim that Sewell was the aggressor with the evidence of his multiple wounds and
respondent’s unscathed condition, the trial judge indicated his unqualified opinion that respondent was
guilty. He
[Page 427 U.S. 97, 114]

noted that Sewell’s prior record did not contradict any evidence offered by the prosecutor, and was
largely cumulative of the evidence that Sewell was wearing a bowie knife in a sheath and carrying a
second knife in his pocket when he registered at the motel.
Since the arrest record was not requested and did not even arguably give rise to any inference of perjury,
since after considering it in the context of the entire record the trial judge remained convinced of
respondent’s guilt beyond a reasonable doubt, and since we are satisfied that his firsthand appraisal of
the record was thorough and entirely reasonable, we hold that the prosecutor’s failure to tender Sewell’s
record to the defense did not deprive respondent of a fair trial as guaranteed by the Due Process Clause
of the Fifth Amendment. Accordingly, the judgment of the Court of Appeals is

Reversed.
FootnotesFootnote 1 The alcohol level in Sewell’s blood was slightly below the legal definition of
intoxication.

Footnote 2 Moreover, the motel clerk testified that Sewell’s wife had said he "would use a knife";
however, Mrs. Sewell denied making this statement. There was no dispute about the fact that Sewell
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carried the bowie knife when he registered.
Footnote 3 See United States v. Burks, 152 U.S. App. D.C. 284, 286, 470 F.2d 432, 434 (1972).
Footnote 4 "THE COURT: What are you saying? How can you request that which you don’t know
exists. That is the very essence of Brady.

"THE COURT: Are you arguing to the Court that the status of the law is that if you have a report
indicating that fingerprints were taken and that the fingerprints on the item.., which the defendant is
alleged to have assaulted somebody turn out not to be the defendant’s, that absent a specific request for
that information, you do not have any obligation to defense counsel?
"MR. CLARKE: No, Your Honor. There is another aspect which comes to this, and that is whether or
not the Government knowingly puts on perjured testimony. It has an obligation to correct that perjured
testimony.

"THE COURT: I am not talking about perjured testimony. You don’t do anything about it. You say
nothing about it. You have got the report there. You know that possibly it could be exculpatory. Defense
counsel doesn’t know about it. He has been misinformed about it. Suppose he doesn’t know about it. And
because he has made no specific request for that information, you say that the status of the law under
Brady is that you have no obligation as a prosecutor to open your mouth?
"MR. CLARKE: No. Your Honor ....

"But as the materiality of the items becomes less to the point where it is not material, there has to be a
request, or else the Government, just like the defense, is not on notice." App. 147-149.
Footnote 5 167 U.S. App. D.C. 28, 510 F.2d 1249 (1975). The opinion of the Court of Appeals disposed
of the direct appeal filed after respondent was sentenced as well as the two additional appeals taken from
the two orders denying motions for new trial. After the denial of the first motion, respondent’s counsel
requested leave to withdraw in order to enable substitute counsel to file a new motion for a new trial on
the ground that trial counsel’s representation had been ineffective because he did not request Sewell’s
criminal record for the reason that he incorrectly believed that it was inadmissible. The District Court
denied that motion. Although that action was challenged on appeal, the Court of Appeals did not find it
necessary to pass on the validity of that ground. We think it clear, however, that counsel’s failure to
obtain Sewell’s prior criminal record does not demonstrate ineffectiveness.
Footnote 6 Although a majority of the active judges of the Circuit, as well as one of the members of the
panel, expressed doubt about the validity of the panel’s decision, the court refused to rehear the case en
banc.
Footnote 7 In Mooney it was alleged that the petitioner’s conviction was based on perjured testimony
"which was knowingly used by the prosecuting authorities in order to obtain that conviction, and also
that these authorities deliberately suppressed evidence which would have impeached and refuted the
testimony thus given against him." 294 U.S., at 110.

The Court held that such allegations, if true, would establish such fundamental unfairness as to justify a
collateral attack on petitioner’s conviction.
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"It is a requirement that cannot be deemed to be satisfied by mere notice and hearing if a State has
contrived a conviction through the pretense of a trial which in truth is but used as a means of depriving a
defendant of liberty through a deliberate deception of court and jury by the presentation of testimony
known to be perjured. Such a contrivance by a State to procure the conviction and imprisonment of a
defendant is as inconsistent with the rudimentary demands of justice as is the obtaining of a like result
by intimidation." Id., at 112.
Footnote 8 Pyle v. Kansas, ; Alcorta v. Texas, 355 U.S. 28; Napue v. Illinois, 360 U.S. 264; Miller v.
Pate, 386 U.S. 1; Giglio v. United States, 405 U.S. 150; Donnelly v. DeChristoforo, 416 U.S. 637.

Footnote 9 See Giglio, supra, at 154, quoting from Napue, supra, at 271.
Footnote 10 "We now hold that the suppression by the prosecution of evidence favorable to an accused
upon request violates due process where the evidence is material either to guilt or to punishment,
irrespective of the good faith or bad faith of the prosecution." 373 U.S., at 87. Although in Mooney the
Court had been primarily concerned with the willful misbehavior of the prosecutor, in Brady the Court
focused on the harm to the defendant resulting from nondisclosure. See discussions of this development
in Note, The Prosecutor’s Constitutional Duty to Reveal Evidence to the Defendant, 74 Yale L. J. 136
(1964); and Comment, Brady v. Maryland and The Prosecutor’s Duty to Disclose, 40 U. Chi. L. Rev.
112 (1972).
Footnote 11 220 Md. 454, 154 A. 2d 434 (1959).
Footnote 12 226 Md. 422, 174 A. 2d. 167 (1961).

Footnote 13 "The petitioner was denied due process of law by the State’s suppression of evidence before
his trial began. The proceeding must commence again from the stage at which the petitioner was
overreached. The denial of due process of law vitiated the verdict and the sentence. Rogers v.
Richmond, 365 U.S. 534, 545. The verdict is not saved because other competent evidence would support
it. Culombe v. Connecticut, 367 U.S. 568, 621 ." Brief for Petitioner in Brady v. Maryland, No. 490, O.
T. 1962, p. 6.
Footnote 14 See Comment, 40 U. Chi. L. Rev., supra, n. 10, at 115-117.
Footnote 15 "In the present case a unanimous Court of Appeals has said that nothing in the suppressed
confession "could have reduced the appellant Brady’s offense below murder in the first degree.’ We read
that statement as a ruling on the admissibility of the confession on the issue of innocence or guilt. A
sporting theory of justice might assume that if the suppressed confession had been used at the first trial,
the judge’s ruling that it was not admissible on the issue of innocence or guilt might have been flouted
by the jury just as might have been done if the court had first admitted a confession and then stricken it
from the record. But we cannot
[Page 427 U.S. 97, 109]

raise that trial strategy to the dignity of a constitutional right and say that the deprival of this defendant
of that sporting chance through the use of a bifurcated trial (cf. Williams v. New York, ) denies him due
process or violates the Equal Protection Clause of the Fourteenth Amendment." 373 U.S., at 90-91
(footnote omitted).
Footnote 16 In his opinion concurring in the judgment in Giles v. Maryland, 386 U.S. 66, 98, Mr. Justice
Fortas stated:
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"This is not to say that convictions ought to be reversed on the ground that information merely
repetitious, cumulative, or embellishing of facts otherwise known to the defense or presented to the
court, or without importance to the defense for purposes of the preparation of the case or for trial was
not disclosed to defense counsel. It is not to say that the State has an obligation to communicate
preliminary, challenged, or speculative information."
Footnote 17 In Brady this Court, as had the Maryland Court of Appeals, expressly rejected the good
faith or the bad faith of the prosecutor as the controlling consideration: "We now hold that the
suppression by the prosecution of evidence favorable to an accused upon request violates due process
where the evidence is material either to guilt or to punishment, irrespective of the good faith or bad faith
of the prosecution. The principle of Mooney v. Holohan is not punishment of society for misdeeds of a
prosecutor but avoidance of an unfair trial to the accused." 373 U.S., at 87. (Emphasis added.) If the
nature of the prosecutor’s conduct is not controlling in a case like Brady, surely it should not be
controlling when the prosecutor has not received a specific request for information.
Footnote 18 The hypothetical example given by the District Judge in this case was fingerprint evidence
demonstrating that the defendant could not have fired the fatal shot.

Footnote 19 This is the standard generally applied by lower courts in evaluating motions for new trial
under Fed. Rule Crim. Proc. 33 based on newly discovered evidence. See, e. g., Ashe v. United States,
288 F.2d 725,733 (CA6 1961); United States v. Thompson, 493 F.2d 305,310 (CA9 1974), cert.
denied, 419 U.S. 834; United States v. Houle, 490 F.2d 167, 171 (CA2 1973), cert. denied, 417 U.S.
970; United States v. Meyers, 484 F.2d 113, 116 (CA3 1973); Heald v. United States, 175 F.2d 878, 883
(CA10 1949). See also 2 C. Wright, Federal Practice and Procedure 557 (1969).
Footnote 20 It has been argued that the standard should focus on the impact of the undisclosed evidence
on the defendant’s ability to prepare for trial, rather than the materiality of the evidence to the issue of
guilt or innocence. See Note, The Prosecutor’s Constitutional Duty to Reveal Evidence to the Defense,
74 Yale L. J. 136 (1964). Such a standard would be unacceptable for determining the materiality of what
has been generally recognized as "Brady material" for two reasons. First, that standard would
necessarily encompass incriminating evidence as well as exculpatory evidence, since knowledge of the
prosecutor’s entire case would always be useful in planning the defense. Second, such an approach
would primarily involve an analysis of the adequacy of the notice given to the defendant by the State,
and it has always been the Court’s view that the notice component of due process refers to the charge
rather than the evidentiary support for the charge.
Footnote 21 "If, for example, one of only two eyewitnesses to a crime had told the prosecutor that the
defendant was definitely not its perpetrator and if this statement was not disclosed to the defense, no
court would hesitate to reverse a conviction resting on the testimony
[Page 427 U.S. 97, 113]
of the other eyewitness. But if there were fifty eyewitnesses, forty-nine of whom identified the
defendant, and the prosecutor neglected to reveal that the other, who was without his badly needed
glasses on the misty evening of the crime, had said that the criminal looked something like ,the defendant
but he could not be sure as he had only had a brief glimpse, the result might well be different."
Comment, 40 U. Chi. L. Rev., supra, n. 10, at 125.

Footnote 22 See, e. g., Stout v. Cupp, 426 F.2d 881,882-883 (CA9 1970); Peterson v. United States, 411
F.2d 1074, 1079 (CA8 1969); Lessard v. Dickson, 394 F.2d 88, 90-92 (CA9 1968), cert. denied, 393
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U.S. 1004; United States v. Tomaiolo, 378 F.2d 26, 28 (CA2 1967). One commentator has identified
three different standards this way:
"As discussed previously, in earlier cases the following standards for determining materiality for
disclosure purposes were enunciated: (1) evidence which may be merely helpful to the defense; (2)
evidence which raised a reasonable doubt as to defendant’s guilt; (3) evidence which is of such a
character as to create a substantial likelihood of reversal." Comment, Materiality and Defense Requests:
Aids in Defining the Prosecutor’s Duty of Disclosure, 59 Iowa L. Rev. 433,445 (1973).
See also Note, The Duty of the Prosecutor to Disclose Exculpatory Evidence, 60 Col. L. Rev. 858
(1960).
MR. JUSTICE MARSHALL, with whom MR. JUSTICE BRENNAN joins, dissenting.

The Court today holds that the prosecutor’s constitutional duty to provide exculpatory evidence to the
defense is not limited to cases in which the defense makes a request for such evidence. But once having
recognized the existence of a duty to volunteer exculpatory evidence, the Court so narrowly defines the
category of "material" evidence embraced by the duty as to deprive it of all meaningful content.
In considering the appropriate standard of materiality governing the prosecutor’s obligation to volunteer
exculpatory evidence, the Court observes:
"[T]he fact that such evidence was available to the prosecutor and not submitted to the defense places it
in a different category than if it had simply been
[Page 427 U.S. 97, 115]

discovered from a neutral source after trial. For that reason the defendant should not have to satisfy the
severe burden of demonstrating that newly discovered evidence probably would have resulted in
acquittal [the standard generally applied to a motion under Fed. Rule Crim. Proc. 33 based on newly
discovered evidence. 1 ]. If the standard applied to the usual motion for a new trial based on newly
discovered evidence were the same when the evidence was in the State’s possession as when it was
found in a neutral source, there would be no special significance to the prosecutor’s obligation to serve
the cause of justice." Ante, at 111 (footnote omitted).
I agree completely.
The Court, however, seemingly forgets these precautionary words when it comes time to state the proper
standard of materiality to be applied in cases involving neither the knowing use of perjury nor a specific
defense request for an item of information. In such cases, the prosecutor commits constitutional error,
the Court holds, "if the omitted evidence creates a reasonable doubt that did not otherwise exist." Ante,
at 112. As the Court’s subsequent discussion makes clear, the defendant challenging the prosecutor’s
failure to disclose evidence is entitled to relief, in the Court’s view, only if the withheld evidence
actually creates a reasonable doubt as to guilt in the judge’s mind. The burden thus imposed on the
defendant is at least as "severe" as, if not more
[Page 427 U.S. 97, 116]

"severe" than,2 the burden he generally faces on a Rule 33 motion. Surely if a judge is able to say that
evidence actually creates a reasonable doubt as to guilt in his mind (the Court’s standard), he would also
conclude that the evidence "probably would have resulted in acquittal" (the general Rule 33 standard). In

http ://supreme.vlex.com/vid/united-states-v-agurs- 19984154

2/19/2013

United States v. Agurs, 427 U.S. 97 (1976) - U.S. Supreme Court - Status:/us/427/97/c... Page 13 of 18

short, in spite of its own salutary precaution, the Court treats the case in which the prosecutor withholds
evidence no differently from the case in which evidence is newly discovered from a neutral source. The
"prosecutor’s obligation to serve the cause of justice" is reduced to a status, to borrow the Court’s words,
of "no special significance." Ante, at 111.
Our overriding concern in cases such as the one before us is the defendant’s right to a fair trial. One of
the most basic elements of fairness in a criminal trial is that available evidence tending to show
innocence, as well as that tending to show guilt, be fully aired before the jury; more particularly, it is
that the State in its zeal to convict a defendant not suppress evidence that might exonerate him. See
Moore v. Illinois, 408 U.S. 786, 810 (1972) (opinion of MARSHALL, J.). This fundamental notion of
fairness does not pose any irreconcilable conflict for the prosecutor, for as the Court reminds us, the
prosecutor "must always be faithful to his client’s overriding interest that "justice shall be done.’" Ante,
at 111. No interest of the State is served, and no duty of the prosecutor advanced, by the suppression of
evidence favorable to the defendant. On the contrary, the prosecutor fulfills his most basic responsibility
when he fully airs all the relevant evidence at his command.

I recognize, of course, that the exculpatory value to the defense of an item of information will often not
be apparent to the prosecutor in advance of trial. And
[Page 427 U.S. 97, 117]
while the general obligation to disclose exculpatory information no doubt continues during the trial,
giving rise to a duty to disclose information whose significance becomes apparent as the case
progresses, even a conscientious prosecutor will fail to appreciate the significance of some items of
information. See United States v. Keogh, 391 F.2d 138, 147 (CA2 1968). I agree with the Court that
these consideration, as well as the general interest in finality of judgments, preclude the granting of a
new trial in every case in which the prosecutor has failed to disclose evidence of some value to the
defense. But surely these considerations do not require the rigid rule the Court intends to be applied to
all but a relatively small number of such cases.
Under today’s ruling, if the prosecution has not made knowing use of perjury, and if the defense has not
made a specific request for an item of information, the defendant is entitled to a new trial only if the
withheld evidence actually creates a reasonable doubt as to guilt in the judge’s mind. With all respect,
this rule is completely at odds with the overriding interest in assuring that evidence tending to show
innocence is brought to the jury’s attention. The rule creates little, if any, incentive for the prosecutor
conscientiously to determine whether his files contain evidence helpful to the defense. Indeed, the rule
reinforces the natural tendency of the prosecutor to overlook evidence favorable to the defense, and
creates an incentive for the prosecutor to resolve close questions of disclosure in favor of concealment.
More fundamentally, the Court’s rule usurps the function of the jury as the trier of fact in a criminal case.
The Court’s rule explicitly establishes the judge as the trier of fact with respect to evidence withheld by
the prosecution. The defendant’s fate is sealed so long as the evidence does not create a reasonable doubt
as to guilt in the judge’s mind, regardless of whether the
[Page 427 U.S. 97, 118]
evidence is such that reasonable men could disagree as to its import - regardless, in other words, of how
"close" the case may be.3
The Court asserts that this harsh standard of materiality is the standard that "courts appear to have
applied in actual cases although the standard has been phrased in different language." Ante, at 113
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(footnote omitted). There is no basis for this assertion. None of the cases cited by the Court in support of
its statement suggests that a judgment of conviction should be sustained so long as the judge remains
convinced beyond a reasonable doubt of the defendant’s guilt.4 The prevailing
[Page 427 U.S. 97, 119]

view in the federal courts of the standard of materiality for cases involving neither a specific request for
information nor other indications of deliberate misconduct - a standard with which the cases cited by the
Court are fully consistent - is quite different. It is essentially the following: If there is a significant
chance that the withheld evidence, developed by skilled counsel, would have induced a reasonable doubt
in the minds of enough jurors to avoid a conviction, then the judgment of conviction must be set aside.5
This standard, unlike the Court’s reflects a recognition that the determination must be in terms of the
impact of an item of evidence on the jury, and that this determination cannot always be made with
certainty.6
[Page 427 U.S. 97, 120]
The Court approves - but only for a limited category of cases - a standard virtually identical to the one I
have described as reflecting the prevailing view. In cases in which "the undisclosed evidence
demonstrates that the prosecution’s case includes perjured testimony and that the prosecution knew, or
should have known, of the perjury," ante, at 103, the judgment of conviction must be set aside "if there
is any reasonable likelihood that the false testimony could have affected the judgment of the jury." Ibid.
This lesser burden on the defendant is appropriate, the Court states, primarily because the withholding of
evidence contradicting testimony offered by witnesses called by the prosecution "involve[s] a corruption
of the truth-seeking function of the trial process." Ante, at 104. But surely the truth-seeking process is
corrupted by the withholding of evidence favorable to the defense, regardless of whether the evidence is
directly contradictory to evidence offered by the prosecution. An example offered by Mr. Justice Fortas
serves to illustrate the point. "[L]et us assume that the State possesses information that blood was found
on the victim, and that this blood is of a type which does not match that of the accused or of the victim.
Let us assume that no related testimony was offered by the State." Giles v. Maryland, 386 U.S. 66, 100
(1967) (concurring in judgment). The suppression of the information unquestionably corrupts the truthseeking process, and the burden on the defendant in establishing his entitlement to a new trial ought be
no different from the burden he would face if related testimony had been elicited by the prosecution. See
id., at 99-101.
The Court derives its "reasonable likelihood" standard for cases involving perjury from cases such as
Napue v. [Page 427 U.S. 97, 121]
Illinois, (1959), and Giglio v. United States, 405 U.S. 150 (1972). But surely the results in those cases,
and the standards applied, would have been no different if perjury had not been involved. In Napue and
Giglio, co-conspirators testifying against the defendants testified falsely, in response to questioning by
defense counsel, that they had not received promises from the prosecution. The prosecution failed to
disclose that promises had in fact been made. The corruption of the truth-seeking process stemmed from
the suppression of evidence affecting the overall credibility of the witnesses, see Napue, supra, at 269;
Giglio, supra, at 154, and that corruption would have been present whether or not defense counsel had
elicited statements from the witnesses denying that promises had been made.

It may be that contrary to the Court’s insistence, its treatment of perjury cases reflects simply a desire to
deter deliberate prosecutorial misconduct. But if that were the case, we might reasonably expect a rule
imposing a lower threshold of materiality than the Court imposes - perhaps a harmless-error standard.
And we would certainly expect the rule to apply to a broader category of misconduct than the failure to
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disclose evidence that contradicts testimony offered by witnesses called by the prosecution. For the
prosecutor is guilty of misconduct when he deliberately suppresses evidence that is clearly relevant and
favorable to the defense, regardless, once again, of whether the evidence relates directly to testimony
given in the course of the Government’s case.
This case, however, does not involve deliberate prosecutorial misconduct. Leaving open the question
whether a different rule might appropriately be applied in cases involving deliberate misconduct,7 I
would hold that the
[Page 427 U.S. 97, 122]
defendant in this case had the burden of demonstrating that there is a significant chance that the withheld
evidence, developed by skilled counsel, would have induced a reasonable doubt in the minds of enough
jurors to avoid a conviction. This is essentially the standard applied by the Court of Appeals, and I
would affirm its judgment.
[Footnote 1] The burden generally imposed upon such a motion has also been described as a burden of
demonstrating that the newly discovered evidence would probably produce a different verdict in the
event of a retrial. See, e. g., United States v. Kahn, 472 F.2d 272, 287 (CA2 1973); United States v.
Rodriguez, 437 F.2d 940, 942 (CA5 1971); United States v. Curran, 465 F.2d 260, 264 (CA7 1972).

[Footnote 2] See United States v. Keogh, 391 F.2d 138, 148 (CA2 1968), in which Judge Friendly
implies that the standard the Court adopts is more severe than the standard the Court rejects.
[Footnote 3] To emphasize the harshness of the Court’s rule, the defendant’s fate is determined finally by
the judge only if the judge does not entertain a reasonable doubt as to guilt. If evidence withheld by the
prosecution does create a reasonable doubt as to guilt in the judge’s mind, that does not end the case rather, the defendant (one might more accurately say the prosecution) is "entitled" to have the case
decided by a jury.

[Footnote 4] In Stout v. Cupp, 426 F.2d 881 (CA9 1970), a habeas proceeding, the court simply quoted
the District Court’s finding that if the suppressed evidence had been introduced, "the jury would not have
reached a different result." Id., at 883. There is no indication that the quoted language was intended as
anything more than a finding of fact, which would, quite obviously, dispose of the defendant’s claim
under any standard that might be suggested. In Peterson v. United States, 411 F.2d 1074 (CA8 1969),
the court appeared to require a showing that the withheld evidence "was "material’ and would have aided
the defense." Id., at 1079. The court in Lessard v. Dickson, 394 F.2d 88 (CA9 1968), found it
determinative that the withheld evidence "could hardly be regarded as being able to have much force
against the inexorable array of incriminating circumstances with which [the defendant] was surrounded."
Id., at 91. The jury, the court noted, would not have been "likely to have had any [difficulty]" with the
argument defense counsel would have made with the withheld evidence. Id., at 92. Finally, United States
v. Tomaiolo, 378 F.2d 26 (CA2 1967), required the defendant to show that the evidence was "material
and of some substantial use to the defendant." Id., at 28.
[Footnote 5] See, e. g., United States v. Morell, 524 F.2d 550, 553 (CA2 1975); Ogden v. Wolff, 522
F.2d 816, 822 (CA8 1975); Woodcock v. Amaral, 511 F.2d 985,991 (CA1 1974); United States v.
Miller, 499 F.2d 736, 744 (CA10 1974); Shuler v. Wainwright, 491 F.2d 1213, 1223 (CA5 1974);
United States v. Kahn, 472 F.2d, at 287; Clarke v. Burke, 440 F.2d 853, 855 (CA7 1971); Hamric v.
Bailey, 386 F.2d 390, 393 (CA4 1967).
[Footnote 6] That there is a significant difference between the Court’s standards and what has been
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described as the prevailing view is made clear by Judge Friendly, writing for the court in United States
v. Miller, 411 F.2d 825 (CA2 1969). After stating the court’s conclusion that a new trial was required
because of the Government’s failure to disclose to the defense the pretrial hypnosis of its principal
witness, Judge Friendly observed:

"We have reached this conclusion with some reluctance, particularly in light of the considered belief of
the able and conscientious district judge, who has lived with this case for years, that review of the record
in light of all the defense new trial motions left him "convinced of the correctness of the jury’s verdict.’
We, who also have had no small exposure to the facts, are by no means convinced otherwise. The test,
however, is not how the newly discovered evidence concerning the hypnosis would affect the trial judge
or ourselves but whether, with the Government’s case against [the defendant] already subject to serious
attack, there was a significant chance that this added item, developed by skilled counsel as it
[Page 427 U.S. 97, 120]

would have been, could have induced a reasonable doubt in the minds of enough jurors to avoid a
conviction. We cannot conscientiously say there was not." Id., at 832 (footnote omitted).
[Footnote 7] It is the presence of deliberate prosecutorial misconduct and a desire to deter such
misconduct, presumably, that leads the Court to recognize a rule more readily permitting new trials in
cases involving
[Page 427 U.S. 97, 122]
a specific defense request for information. The significance of the defense request, the Court states, is
simply that it gives the prosecutor notice of what is important to the defense; once such notice is
received, the failure to disclose is "seldom, if ever, excusable." Ante, at 106. It would seem to follow
that if an item of information is of such obvious importance to the defense that it could not have escaped
the prosecutor’s attention, its suppression should be treated in the same manner as if there had been a
specific request. This is precisely the approach taken by some courts. See, e. g., United States v. Morell,
524 F.2d, at 553; United States v. Miller, 499 F.2d, at 744; United States v. Kahn, 472 F.2d, at 287;
United States v. Keogh, 391 F.2d, at 146-147.
[Page 427 U.S. 97, 123]
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WATERGATE SPE~!AL PROSECUTION FORCE

DEPARTMENT OF JUSTICE

Memorandum
To

: Mr. Peter Rient

DATE : August 5, 1974

FROM : Larry Iason

17--

SUBJECT: United States v. Mitchell
3500 and Brady Material
The list attached to this memorandum notes every
statement we have located that was made or adopted by
each of the anticipated government witnesses in the
Watergate cover-up case. For each statement we have
shown our present thinking on whether all or a portion
of the material will be provided to defense counsel.
Please undertake a thorough search through all task
force and personal files.(It would be helpful if task
force leaders would assign one member of the task force
the responsibility for searching the task force files.),
If you locate any statement of any of our witnesses not
shown on the attached list, please send me a copy of the
statement. Please do not exclude a statement because
it does not relate to Watergate or for any other reason.
The attorney on the Watergate task force who is responsible for the witness in question must make the determination of whether a statement relates to the anticipated
testimony of the witness on direct examination. Since
we contend that the motive for the Watergate cover-up
included covering up many of the acts under investigation
by other task forces, testimony about those acts may be
discoverable even though it might appear that it does
not relate to our case.
If you think that disclosure 0{"any statement (including those already listed on the attachment) might impair an on-going investigation, please let me know. We
then will turn over only those portions of the testimony
that relate to our case. Otherwise, if any portion of
the statement relates to the anticipated direct testimony
of the witness, our policy will be to turn over the entire
statement.
We will begin turning over material this week. Please
assist us by searching your files and sending me copies of

- 2 -

all unlisted statements you find by Friday, August 9, 1974. At
that time please return a signed copy of this memorandum stating that you have completed your search. We need this memorandum
for our files in order to substantiate the fact that we have
made a thorough search of all our files.
Finally, we must ask you to continue to send every statement you receive that was made by one of our witnesses or
defendants through the conclusion of the trial.*
We very much appreciate your assistance.

I have searched or caused
and task force files for which
turned over to Larry Iason all
not noted in the list attached

to be searched my personal files
I am responsible, and I have
statements of government witnesses
to this memorandum.

Date:

* Please note that the witness list attached to this memorandum
contains the name of David Shapiro who was omitted from the witness list sent to you on July 25, 1974.

Asbell, Fred
Bittman, William O.
Butterfield, Alexander P.
Caulfield, John J.
Dean, ~o~n ~W., III
Denton, John E.
Fielding, Fred F.
Gray, L. Patrick, III
Hall, Joan C.
Harmony, Sally
Higby, Lawrence Mead
Hunt, E. Howard
Kaimbach,. Herbert W.
Krogh, Egil, Jr.
LaRue, Frederick C.
Lill, Robert B.
McCordi James W., Jr.
Magruder, Jeb S.
Mahan, Daniel C.
Maroulis, Peter
Millicah, Manyon
Moore, Powell A.
O’Brien, Paul L.
Petersen, Henry E.
Porter, Herbert Lloyd, Jr.
Pregelj, Vladimir N.
Reisner, Robert A.F.
Rothblatt, Henry
Shapiro, David
Sloan, Hugh W.,
Ulasewicz, Antnon3"
Unger, Sherman
Wai~ers, ~ernc~

WATERGATE SPECIAL PROSECUTION FORCE

DEPARTMENT OF JUSTICE

Memorandum
TO

All Task Force Leaders Including
Task Force Leaders

FROM

DATE: June 19, 1974

F. Neal

Please provide me with all information in your
possession relating to statements made by Dean or questionable actions taken by Dean while Counsel to the President.
Because this is a broad request, I would advise that
the purpose is to prepare Dean for extensive and quelling
cross-examination. Thus, those statements and actions
that would be known to defendants and their counsel are
most important, e.g., Dean’s action in regard to the IRS.

CC.

Ruth
Lacovara
Kreindler
Feldbaum

WATERGATE SPELL PROSECUTION FORCE

DEPARTMENT OF JUSTICE’

Memorandum"
TO

FROM : Larry.. Iason .......

June 21, 1974...

DATE:

:-The Files

....

"

.

"
suBj--or: Meeting wit~ defense counsel regarding the.
Bill of Particulars and other discovery questions.

-.

"" ’"
.. ...

In a meeting this morning attended by M~ssrs.Jaworski,
Neal, Goldman,Frampton, Ben-Veniste, Rient’and Iason and Mrs.Volner from this office and by Messrs. Boyer,S.trickler, Bray,‘¯
Green, and Cacheris representing the defendants, there was a
detailed discussion regarding the Government’s’ response.to
the defendants’ joint motion for a Bill of Particulars..Mr- ’.
Jaworski attended only.for an initial discussion about listing the names of unindicted, co-conspirators% Messrs. Ben.
Veniste, Frampton, Rient and Mrs. Volner were not present for ’ .
that part of the discussion. Mr. Stein previously had..sent
a message that Mr. Bray would be representing Mr. Parkinson
in Mr Stein’s absence
Mr¯."Jaworski explained thatthe Supreme Court.has
limitedwhat information may be filed publicly. This order
."
is so restrictive that we may not publicly name unindicted
co-conspirators. Mr. Jaworski expressed his a~reement with .
the.order of the supreme.Court.¯ He. agreed thatat this. timei ...: .
we will supply’thed~fense.’d0~nsel"with"~he tames of"the~un-’
indicted co-conspirators on an informal basis. The Bill. of
"
Particulars will be filed after the Supreme Court announces
its decision, probably around.August i. The defense will¯ .
not be prejudiced becauseit will be. provided with the in-¯. "
formation it needs. Each defense a~torney expressed his
agreement.with this-arrangement.
~..
"
:~.~fter’Mr..Jaworski.left the meeting~ Mr. Neai gav~.the
defense c0unsel’.the-names oflthe.unindict~d c0~conspirators ." "
now known ~othe G0vernment. .We ~hen discussed Requests-Ii21 relating to Count.I. It was decided that the. Government
will not voluntarily provide the information so.ught for these

NW#:.i.011.0 .: ’ ’ Docid: 5.91

requests... There was, however, some discussion about the
principal actors involved in the allegations relating to
someof these~requests. Some information was also given
relating to.the CIA and-Justice.Department officiBis -wh~
were thealleged.subject of these acts. Mr. Neal stressed .
~hat the Government is inno way bound by the informal answers
he gave today.
-Mr. Strickler asked whether we would inform’himin the
event the Government discovers some evidence of major .significance relating to Mr. Haldeman.. ~r.,Neal agreed.that
we would try to inform Mr.. Strickler in thatevent..
Regarding Request 23, Mr. Neal agreed to supplythe
answer and stated that the answer is that members of.the
staff do possess some of-the.material described..
-,We next discussed the request that relate to the Overt
Actsin Count I, Mr. Neal reiterated tha~ the Government will
not supply the material soughtby these requests. Mr.Cacheris
"asked that we provide the defense with any contemporaneous
memos or. recordings madeby-any of the participants to.any of
theconversations¯ alleged~.in the Overt Acts. Mr. Ben-Veniste
said that Jencks and ~ cover this. Mr. Neal said that
two pages ~f notes co~g a three hour meeting would not be
producible, because ~t is not substantially verbatim. Mr.
.
.Cacheris
took
the
position,
that
the
government
has
an
obligation to turn. over even this.., type.¯of material. .~. ~i.~..i.,.¯" ..~,.~.~.~.:.-~..~:..:....
Mr. Boyer then asked for’the exact statement .referred
to in Count I0. The prosecutors ¯said that the FBI 302 should .....
have been provided already but that. if it has not been it will
be provided.
..
....
.
Mr. Green then brought up the question of reciprocal
discovery. He suggested that we have¯ reciprocal d~scovery within..:
five.days. Mr. Ben-Veniste said¯that as soon as we possibly
¯ . .
,_~.. "can we will make .available to :the--defense one topy~ of eachof.}[
"
the presiden~ial tapes, and of the transcriptsprepared-by this
.office. Mr. Green asked for"a definitiyeanswer o~ all the
discovery requests. He said he might have to issue s.ubpoenas,
but he thought that burden should not be on the defense.¯
:

DocI d.: 59166378
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In order to give Mr. Green the answer he sought,
Mr. Neal agreed that 30 days in advance of trial the government will provide on~a reciprocal basfs: .:
. i...
1. The witness list.
2. All relevant Grand Jury and other testimony or
statements of witnesses in thepossession~of the Special "
Prosecutor.
¯
.
¯3. All .Brady material.
4. The physical evidence the government intends to
Offer at the trial.
Mr. Neal agreed that as soon¯ as possible .(probably within
I0 days) the prosecution will give the defense:
i. A copy of all presidential tapes and relevant
transcripts in Qur possession.
..
: "’ 2. Rule 16.(a) matelrial ( we will inform the defense
of executive session and classified congressional material
that we know of but that we have been unable to obtain).
.. 3. All material relating to. scientific tests..

4~ Wewill ’initiate file searches.for any ele~tronig
.surveillance.
5. We will let the defense counsel look through )ress
releases, issued by the Special-.Prosecutor.
¯
.
¯
\

"

6. We will disclose any criminal records of any
defense witnesses.

~
¯ ’ ....i 7,. We will
provide,
~:"~/"~ <"~ ~:-~(."slteno~aphicl
notes’:
takenHaldeman.:.and,~
of ~their Gr.and°" Jury testimony.
r. Stric~ler also sa-{~, that he wanted the notes
by the staff of con~ressiO~i~
....
,.~ ........ ¯ " taken
¯ ~
.....
= ........
..--’ .. . ~e._~.,en?~anrs
Mr...interviewed
Strickler also .f
¯ ,uo ~-ma±ar o.r.~.g.o.v~._rnment..witnesses.
no.t~s taMen when Senator WeiCker
"
people likg.....~ay, and Dean.

’.FOIA(b) (3) -Rule 6(~ , Federal Rules Of Criminal Procedure, Grand .Jury .:...

NW#: I0110

¯
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¯

"~"~’W,&TERGATE SPECIAL PROSECUTION FORCE

~PARTMENT OF

JUS’rtCE

Memorandum
TO

FROM

: Ann Goetcheus

DATE: July 3, 1974

Gera~ ~oldman

SUBJECT: File Search
This is to confirm our conversation yesterday. We request
the assistance of the Information Section in meehing our obligations to provide defense counsel with all statements made by
the defendants or by expected prosecution witnesses. More
particularly, we have provided you a xerox copy of inventories
of statements for individuals on the attached list. We ¯would
appreciate your help in verifying and supplementing the information contained in all of the inventories (except for
those asterisked on the attached list*/) by a thorough search
for statements.**/in all files (including individual attorney
files) within th---eWatergate Special Prosecution Force, apart
from the Watergate TaskForce2; Where the search reveals a
statement not indicated in an inventory, or, if indicated,
not shown as having been copied, any new relevant information
should be entered on the inventory; also, the original or
a copy of the statement should be forwarded to us, unless the
statement is public (e.g., testimony in DNC v. McCord) or it
appears already to be Contained within th-~-files of the
Watergate Task Force. Finally, arrangements should be made to
facilitate identification of any new statements¯ generated
after the search is begun, by, e.g., asking Hazel to maintain¯¯
a list of such statements as they are added to central files.
Because of our timepressures we would very much
appreciate receiving the results of the search as early as
possible.

*/ Please note that there are a few changes on the list
from what we discussed yesterday.
**__/ A "statement" for this purpose indmdes testimony, a witness interview, a letter or affidavit by the individual or
his counsel, etc. In conducting the search, any doubt con---cerning whether a particular document constitutes a "statement"
should be resolved in the affirmative.

Lastly, if you would be kind enough to update your records
to indicate additional testimony by any of the individuals on
the attached list, whether in any of the civil cases or before
Congress (in public or executive session), that would be very
helpful to us.
We are very grateful for all your assistance.

Charles W. Colson
John D. Ehrlichman
Harry R. Haldeman
Robert C. Mardian
John N. Mitchell
Kenneth W.Parkinson
Gordon Strachan
Asbell, Fred
Bittman, William O.
Butterfield, Alexander P.
Caulfield, John J.
Dean, John W., III
Fielding, Fred F ....
Gray, L. Patrick, III
Hall, Joan C.
Harmony, Sally
Higby, Lawrence Mead
Hunt, E. Howard
Kalmbach, Herbert W.
Krogh, Egil, Jr.
LaRue, Frederick ~.
McCord.}

Magrud@r, Jeb S.
Mahan, Daniel C.
Maroulis, Peter___..
Millican, Manyon
Moore, Powell A.

O’Brien, Paul L.
Petersen, Henry E.
Porter, Herbert Lloyd, Jr.
Pregelj, Vladimir No
Reisner, Robert A. F.
Rothblatt, Henry
~SiIber~ Earl J.
Unger, Sherman
Welters, Vernon

~"

WATERGATE SPECIAL PROSECUTION FORCE

DEPAR~USTICE

Memorandum
TO

Michael Dickman
Robert Chideckel

DATE: July 3, 1974

FROM :

Ann Goetcheus ~

SUBJECT:

Location of Jencks material for the Watergate Trial

The basic aims of the project is to obtain,

first, a.list of all testimony, interviews, or
signed statements by witnesses (or theirattorneys.
for them) who are expected to be called for the
Watergate trial and second, a copy of all such
material exgept: a) public record material such
as testimony from public Congressional hearings,
US v. Liddy, Mitchell -Stans, etc. and 5) DCGJ 1
testimony and other material contained in the
Watergate task force~.~,files.
The Watergate task force has prepared a list
~ of witnesses with a preliminary list of testimony.
.~-"~ AS afirst step, you should review the Management
~ ~
~Report and make additions to this list. Then you
~- /~ _<~ \~should consult the Central Files, going through
_~
~ x~
witness
files to obtain
of material listed
~ ~/~
~ ~- in
the Management
Report copies
where appropriate,
infor" mation on unlisted material and copieswhere’ ¯
"~_~
~,~
appropriate. Check records of.Grand Jury appearances
other than DCGJ i. Check Central File records for
~\~
~/
testimony in any other forum.
When the search for one witness’ testimony
is complete, have the list typed and write a memo to
the file describing what sources were utilized for
the witness and initial it. Give both list and
memo to me for review before turning it over to
the Watergate Task Force.
cc, Iason

Gol an
\¢

Richard Ben-Venlste, Jill Volner,
George Frampton, Gerald Goldman,
Peter Rient and Larry Iason

July 15, 1974

F. Neal

United States v. Mitchell, et al - Schedule.
Below is a schedule we need to meet in the preparation of this case for trial. The schedule proceeds on the
assumption we must be ready for trial on September 9, that
being the only safe assumption to make at this point:
Tentative trial brief due
includlng:

(a)

Chronology of crucial events to be covered
by p~oof;

(b)

List of witnesses;

(c)

List uE exhibits!

(d)

Combined list of witnesses and exhibits;

(e)

Witness statements for each proposed witness (see example I passed around);

(f)

Legal trial brief incorporating salient
facts, our theory and law in support;

(g)

Memoranda on those issues we can now
anticipate are likely to arise during
trial. (I have alerted Rient on some
issues -- use your imagination for other

issues. )

2. A~.~,~ 9, 1974. Jencks ACt material should be prepared and avat~.~bI~’ fordelivery to counsel for defendants.

-2-

August
9, 1974.
Any Brady
material
not ’
covered 3.
in the
Jena,s
Act~material
should
be ~v~lab~e
for delivery to couns~l for defendants.
4. August 15, 1974. Each lawyer should have
gone over te~ati~e~Eiai~b~ief and we should now be ready
to prepare a trial brief in as final a form as possible.
(Those of you who have tried a number of cases recognize
a trial brief is never complete and unchangeable.)
5. AUgust 15, 1974. Peter Rient should have now
prepared chr6n~lo~i~S 0f events incorporating the activities
of each defendant from March 21, 1973 forward, including the
information on tapes and transcripts of President’s Submission.
These chronologies should be prepared in a manner that the
cross-examiner of each defendant can go from the chronology
to the raw material (~, transcripts) without loss motion
or fumbling during cross-examination.
6. August 20, 1974. Larry lason should have collected all questions Submitted to the Cour~ for voir dire
in United States v. Chapin, United States v. Ehrlichman and
United States v. Reinecke, and we should meet and prepare
llst of questions to ~e submitted to the Court. Also, Larry
should now have a detailed memo on the method followed by
Judge Sirica of exercising peremptory challenges.
7. AuguSt _~ tO August~0~ I~ During this period
each lawyer should confer with the witnesses he has been
assigned. These witnesses should be prepared to be forthcoming with direct testimony in response to non-leading questions and each witness should be prepared for anticipated
questions on cross-examination.
8. August 1 -~ August 30, 1974.
Rick, Jill and I
should durin~ ~i~period acc~ulate ~d organize material
for cross-examination of defendants.
9. Expect to move to offices in United States Courthouse sometime after the ist of August in order to eliminate
distractions. The move to the Courthouse will depend, of
~ourse, on the chances for a trial commencing on September 9.

10. From this day forward, no member of the
trial staff will take on any duties other than that
assigned by Rick or me, and any request to any member
should be brought to our attention.
Ii. September i, 1974.
George should have prepared a chartr~fie~ting the-~ayments of money to or for
defendants.
12. September 1, 1974 forward.
Peter, George,
Gerry and Lar~y shOUld accumui~e"~terial for crossexamination of witnesses for the defense as we become
aware of their identities.
I believe this is the best trial staff I have ever
experienced and we should try the best case ever tried on
behalf of the United States. There will be disappointing
moments and days during the course of this trial and it
will be necessary for us to keep an even disposition throughout. No member of this staff will be critical of the performance of any other member, except in the presence of
that member.
Finally, I expect substantlal ~ompliance with this
schedule, even though we will have a "taint" hearing and
other di%~rsions, such as pretrial conferences, from now
on to the commencement of the trial.

Leon Jaworskl

Henry Ruth
WG II
CF
Neal ~

July 15, 1974

La~ Ia~on

¯h£s ~orn£ng (July 12) l~ent to the DepOt of ju~tAoe
bu£1d£ng for a me~tAn~ with ~ss~s. Nuzum, Frank~nf£eld and Long

GoZdm~June 27~ 1974, July 3, 1974 and Ouly 8, 1974 Jerry
v,A-oteJmgelo Lano, SpeaLal kgent of ~e ~X, raq~s~Lnq
Zo~ of J~e 27~ ~d July 3~d.
Today’s roosting was suggested by M~. ~sum tO brAng ~o
our at~ent-~on certain problems ~ha~ ~e FBX has enooun~.ered
Lu meeting ou~ requests. The problems a=e as follo~s~
I. WAShout searching all its fAZes ~he FBX aannot
v~dual b~au~ At hu no ~q~reh~£ve ~ndex.

2. Anotho~ d~ff~ulty is ~.hat ~he general FBZ £nde~
d~ e~st ,~l~ all ref~~s
As ~ l~~ ~ s~~ts ~do by ~0
only a ~ few of ~ese berg s~t~~ ~de ~ h~.
~d ~e a s~st~kl ~~ of

iPa~.2 A different problem Am ~eated by amMAn fo

’

~ ~e~ official ~0~, ~e~ have ~en
of ~ by ~e
~ado £n_oonneo~.on w~th ~he wat~z~ra~e break-~n and
_oase and other £nvest~at-~-- ---- .... ~ . ~_ _ ~ up
a’"
~ ~ 17~
1972. in ~ts Index.
*- "~
e~~n~
rezeren~d

-

\~;ATERGATE SPECIA L PROSECUTION FORCE

DEPAII:TMENT OF JUSTICE

Memorandum
TO

:

Philip A. Lacovara

DATE: July 16,. 1974

FROM :

James F. Neal

SUBJECT:

Request for Opinion Concerning the Jencks Act

In connection with United States v. Mitchell we would
appreciate a written opinion at your earliest convenience on
the following questions that arise under the Jencks Act:
(i) Is a tape recording or document of a Government witness
made during the course of the crime (rather than to record the
witness’s recollection of the crime after it is over) a Jencks
statement? How (if at all) does the elimination from the act
of the words "to a Government agent" affect this question?
(2) What is "a substantially verbatim recital of an oral
statement"? In particular, when (if ever) are the following
such recitals:
(a) a written note of a single matter related
in an interview covering many more
matters; and
(b) notes of an interview taken in question form,
with the result that the interviewer, but
not a third party can recall the statements
made by the witness?
(3) Is there a rule of thumb for determining when a statement is recorded "contemporaneously" with the making of the
statement?

-~.,3
WATERGATE SPECIAL PROSECUTION FORCE

DEPARTMENT OF JUSTICE

Memorandum
TO

: Files

DATE: July 17, 1974
LI:saf

FROM : Larry Iason

SUBJECT:

Search of Watergate Task Force Files for Jencks
material. .......

On July 13, 1974, I completed my search of the Watergate
Task Force witness files for all material that must be produced under the Jencks Act, 18 U.S.C. 93500. In conducting
this search, I reviewed every piece of paper in the file for
each of the individuals on our anticipated witness list. I
made a notation of every document in the file that contained
any statement of the witness. If the content of the document
related primarily to the anticipated testimony of the witness
on direct examination, I had ten copies made of the material
and placed in our files of Jencks material. If only some of
the material related to the witness’s anticipated testimony,
I had one copy of the entire document made and ten copies
made of the portion or portions relating to the testimony.
If none of the material related to the anticipated examination,
I had one copy of the material made and placed in the Jencks
file.

Jencks File/°~
Watergate Chron
Central Files
Iason

WATERGATE SPECIAL PROSECUTION FORCE

DEPAKTMENT OF JUSTICE

Memorandum
TO

:

DATE: July 17, 1974

Files

LI : saf
FROM :

Larry

SUBJECT:

Search of the Special Prosecution Force’s Central
Files for Jencks~ material. ~ ....

Iason

I am now in the process of checking materials in Central
Files for all Jencks statements. The initial step in this
search is being performed by Robert Chideckel and Michael
Dickman who are searching the Central Files for every statement of each individual on our witness list or of his
attorney and then placing these statements in a file for
each witness. Chideckel and Dickman are keeping a list of
each paper inserted in the file.
I have been checking every paper in each of these files.
(i) If there is absolutely no question that the document does
not constitute a statement of the witness for Jencks Act
purposes, it will be returned to Central Files. (2) If the
doaument is or may be such a statement, but unquestionably is
not related to the anticipated direct examination of the
witness, one copy of the document will be made and placed in
a miscellaneous folder for the witness in our files of
Jencks material, unless the document is a grand jury transcript, in which event it will be returned to Central Files.
In either event, a record will be kept to show the fact that
the document has been examined and, in the case of grand jury
testimony, the topics covered therein. (3) In all other
cases, at least one full copy of the document will be placed
with our Jencks material, and a preliminary determination
that all or specified portions of the document should be
turned over will be recorded. In these instances the nmmber
of full or partial xeroxes that will be made in addition will
depend upon a judgment of the probability that the preliminary
determination will turn out to be correct.
cc:

Jencks File/
Watergate Chron
Central Files
Neal
Ben-Veniste
Iason
Goldman

WATERGATE SPECIAL PROSECUTION FORCE

DEPARTMENT OF JUSTICE

Memorandum
TO

:

All Lawyers

DATE: July 25, 1974
LI:saf

Larry Iason
Watergate Task Force

SUBJ’,Or:

Jencks Materials.

In order to meet our obligations under the Jencks Act,
18 U.S.C. S3500, Robert Chideckel and Michael Dickman are
assisting me in a search of all the material in the Central
Files for statements of the witnesses we expect to call in
the Watergate case.
In the near future, we will be sending a memorandum to
every lawyer in the office telling you what statements we
have located,~.~hich statements we anticipate turning over to
defense counsel, and asking you to give us copies of all
statements by our witnesses that you now have in your
personal or task force files and that we have not located
in the Watergate files or in Central Files. In the meantime, in order to avoid having material for a given witness
come into Central Files after completion of our search, I
would appreciate it if you would be sure to send me from
now on through the trial a copy of anything that could be
construed as a statement made by or adopted by any of the
individuals shown on the attached list. Please include all
statements received from July 20th on without limiting them
to those that relate to the Watergate case. Also, if any of
the individuals on the attached list appear before any
Grand Jury or testify in some other forum, please r~tify me.
I would ask you to keep this request in mind through the
completion of the Watergate trial.
Attachment
CC"

Watergate~
Jencks--~
Central Files
Central Chron
Iason

List 3 - 7/23/74
Charles W. Colson
John D. Ehrlichman
Harry R. Haldeman
Robert C. Mardian
John N. Mitchell
Kenneth W. Parkinson
Gordon Strachan
Asbell, Fred
Bittman, William O.
Butterfield, Alexander P.
Caulfield, John J.
Dean, John W., III
Denton, John E.
Fielding, Fred F.
Gray, L. Patrick, III
Hall, Joan C.
Harmony, Sally
Higby, Lawrence Mead
Hunt, E. Howard
Kalmbach, Herbert W.
Krogh, Egil, Jr.
LaRue, Frederick C.
Lill, Robert B.
McCord, James W., Jr.
Magruder, Jeb S.
Mahan, Daniel C.
Maroulis, Peter
Millican, Manyon
Moore, Powell A.
O’Brien, Paul L.
Petersen, Henry E.
Porter, Herbert Lloyd, Jr.
Pregelj, Vladimir N.
Reisner, Robert A. F.
Rothblatt, Henry
Sloan, High W., Jr.
Ulasewicz, Anthony T.
Unger, Sherman
Walters, Vernon

RW: rmr
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WATERGATE SPECIAL PROSECUTION FORCE

DEPARTMENT OF JL’~’I’ICi~

Memorandum
TO

: Philip A. Lacovara

FROM

: Richard Weinberg ~, "iv

DATS: July 30, 1974

SUBI~Zcr: Jencks Act
This memorandum contains my thoughts on the three
questions raised in James Neai’s July 16, 1974 memorandum
to you. I.t is particularly difficult to respond completly
to questions two and three in the abstract. With question
two I attempted to outline the scant precedent on what
constitutes "a substantially verbatim recital of an oral
statement", but believeany intelligent approach requires
the attorneys involved in the case to read the statement
in question and to decide on a case by case basis whether
the statement fairly falls within the strictures of S3500
(e) (2). I have also discerned from reading numerous
opinions from the Court of Appeals in .this Circuit a
tendency to interpret liberally the government’s obligations pursuant to 18 U.S.C. ~3500, Bra_~ v. Maryland, 373
U.S. 83 (1963), and Rule 16, F.R. Crim. P.
I

Prior to the 1970 amendment to 18 U.S.C..S3500 the
Jencks Act encompassed statements made "by a Government
witness or prospective Government witness (other than the
defendant) to an agent of the Government .... " The 1970
.amendment deleted the language "to an agent of the
Government." All of the cases which I have located
relevant to point one of James Neal’s memorandum to you
were decided prior to the effective date of the 1970
amendment. Before the 1970 amendment the government could
offer two.justifications to support a rule that a recording
made during the course of the crime was not a Jencks Act
statement: (I) The conversation recorded was between a

cc: Files/
Chron
.Weinberg
Files

government witness and a third party possibly the defendant,
but not an agent of the government; and (2) A §3500 statement is a recorded recital of past occurrences made by a
prospective government witness.
Clearly the first point is of no consequence now
since the statute does not contain the lanquage "to an
agent of the Government." i/ While. the second argument
can still be offered, I doubt this Circuit would accept
such narrowing of the Jencks Act. If a prime purpose of
S3500 is to aid the defendant in cross examining a government witness by providing the. defense with prior statements made by that witness relating to the witness’ direct
examination, what substantial difference does it make if
the prior statement is in the form of a witness interview
or a grand jury transcript, or rather is a recording of
what the witness said during the commission of the crime.
The most oft-cited case in support of the position
that §3500 is limited to a recorded recital of past occurrences made by a prospective prosecution witness is United
States v. Sopher, 362 F.2d 523 (7th Cir. 1966). In Sophe{
the court upheld the government’s refusal ~o turn Over a
recording of a conversation between the defendant and the
payer of a bribe who testified at the trial. The court
held that the recording being the actual voices of the
briber (the witness) and the bribee (the defendant) was
"not a recital of a past occurrence by a prospective witness
and is not within the general purview of S3500." The court
also held that the statement was not a substantially
verbatim recital of an oral statement by said witness t__o
an a@ent of the @overnment.

The Second Circuit confronted these questions in
United States v. Crisona, 416 F.2d 107 (1969) involving
a tape recording of conversations between a government

l/ The House Report concerning the 1970 amendments to 18 U.S.C.
~3500 provides no guidance in ascertaining the legislative intent
in deleting the phrase "to an agent of the Government." House
Report No. 9-1549, Sept. 30, 1970, [To accompany S.30]. I am
in the process of obtaining the Senate Report No. 91-617,
Dec. i8, 1969, [To accompany S.30], and will write an additienal
memorandum if that report proves illuminating.

- 3 witness and a defendant. The court held that the recordings
were not covered by §3500 since "they are not recordings
of oral statements made to a government agemt." The court
also observed citing Sophe[ that there is authority for
interpreting the Jencks Act not to apply at all to preinvestigatory communications which are not recorded recitals
of past occurrences made by a prospective p~osecution
witness. The panel decided that "[w]e need not now decide
whether we would similarly limit the scope of material
obtainable under the Act in an appropriate case, although
our di6tum in Birnbaum clearly looks the o~her way."
In United States v. Birnba~m, 337 F.2~ 490 (2d Cir.
1964) the court held "that conve{{ations between the defendant
and a government witness which were recorde~ by the FBI
were statements within the meaning of §3500(e). The
Crisona court distinguished Birnbaum by concluding that
in Birn~baum the recordings were made at the~ direction of
the FBI with the objective to garner evider~ze of defendant’s
complicity in the crime. Such recordings ~~nl~ike those in
Crisona could be construed as being made "~ an agent of
the Government." There is no intimation i~ Birnbaumthat
such recordings are not within the scope of §3500 becuase
they are not present recitals of past events, and I suspect
the decision in Crisona would have gone the other way if
decided after th~amendment deleting the phrase "to
an agent of the Government."
One of the leading cases in this Circuit.relating to
the government’s obligations pursuant to Brady v. Mar[land,
18 U.S.C. ~3500, and Rule 16, F.R. Crim.~P-, is United
States v. Bryant.,
439 F.2d 642 (1971). The Br~a~
opinion le~ds some support to the position that a tape
recording or document of a government witness made during
the course of the crime (rather than to record the witness’s
recollection of the crime) is a Jencks Act statement.
’
S
Bryant involved a tape recording of conversation
between
the appellants and an undercover agent concerning the sale
of narcotics. The government in part urged this Circuit
to
adopt the rule articulated in United States v. ~,
362 F.2d 523 (7th Cir. 1966) that "statement" in §~500 limits
the Jencks Act to "recital[s] of past occurrences" and
excludes a tape recording of a conversation made contemporaneously with the commission of the crime. Since the recordings
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were statements by the defendants, the recordings were
discoverable under Rule 16, and, therefore, the Jencks
Act issue need not be decided. The court, however, rejected
any notion that Rule 16 does not include these recordings
because they were pre-arrest statements made by a defendant
during the course of the crime. Apparently, however, the
panel believed the Bryant opinion had held that the tape
recording was discoverable under the Jencks Act~ since
following a remand the panel affirmed the conviction in
Bryant.observlng that [ ]n Br ant, su__u~,we held that
the tape was discoverable under the Jencks Act, Rule 16
of the Federal Rules of Criminal Procedure, and the due
process clause of the ConstitUtion." 448 F.2d I182, i183
(1971).

In sum while the issue raised in question one of
James Neal’s memorandum has not been authoritatively
answered in this Circui~ I doubt we would suceed in
extending the Sopher rule to this jurisdiction.
II

A Jencks Act statement is defined in ~3500(e) (2) as
"a stenographic, mechanical, electrical, or other recording,
or a transcription thereof, which is a substantially verbatim
recital of an oral statement made by said witness and
recorded contemporaneously with the making of such oral
statement." For purposes of this memorandum I assume we are
not concerned with Jencks Act statements falling within
S3500(e) (I) or (3).

The most athoritative guide for determining when a
statement is a substantially verbatim recital of an oral
statement is found in Palermo v. United States, 360 U.S.
343 (1959). In Palermo the Court clearly decided that the
statute was designed t~ encompass more than mere automatic
reproductions of oral statements. Mr. Justice Freakfurter
writing for the court elaborated:
It is clear that Congress was concerned
that only those statements which could
properly be called the witness’ own words
should be made available to the defense

for purposes of impeachment. It was
important that the statement could
fairly be deemed to reflect fully
and without distortion what had been
said to the government agent. Distortion can be a product of selectivity
as well as the conscious or inadvertent infusion of the recor~er’s opinions
or impressions. It is clear...that
the legislation was designed to
eliminate the danger of distortion
and misrepresentation inherent in a
report which merely selects portions,
albeit accurately, from a lengthy oral
recital .... We think it consistent with
this legislative history, and with the
generally restrictive terms of the
statutory provision, to require that
summaries of an oral statement which
evidence substantial selection of
material, or which were prepared after
the interview without the aid of
complete notes, and hence rest on
the memory of the agent, are not to
be produced .... The possible permutations of fact and circumstance are
myriad. Palermo v. United States,
supra, 36D U.S’. "at 352-353.
This Circuit has applied Palermo to interpret the phrase
"substantially verbatim" not to mean "’precisely verbatim."
In Williams v. United States, 338 F.2d 266, 288-289 (1964)
this Circuit approved these factors as guidelines to aid
in the application of the test announced in Palermo: (i)
the extent to which the statement conforms to the language
of the witness; (2) the statement’s length in comparison
with the length of the interview; (3) the lapse of time
between the interview and its transaction; (4) the appearance
of the substance of the witness’ remarks; (5) the use. of
quotation marks; (6) the presence of the comments or ideas
of the interviewer; and (7) the purpose for which the statements were obtained. In Williams the court found the latter
factor highly significant-in "concluding that the disputed
statement was. within the act, since the statement was
obtained in order to give the U.S. Attorney presenting the
case an idea of exactly what information the witness had,

to provide the indictment writer and the trial attorney
with accurate information, and to provide a means for
impeaching a witness who changes his testimony. 2--/
A brief sampling of several judicial determinations
that a particular document is or is not substantially
verbatim include the following: A written statement
containing the anticipated testimony of government
witnesses are not producible under "~3500, United States
v. Myerson, 368 F.2d 393 (2d Cir. 1966), cert. denied,
386 U.S. 991, nor is a memorandum written a-~ter a government attorney interviews prospective witnesses which
reflects in general terms the outline of that witnesses
testimony. United States v. Franzese, 321 F. Supp. 993
(E.D.N.Y. 1970). Moreover, the Second Circuit has written
that "the words of the statute and the intent behind them
combine to lend support to the view that ’statement’ means
a fairly comprehensive reproduction of the witness’ words
and does not include fragmentary notes, jottings, scraps
orwritings which are not ’substantially verbatim.’"
United States v. Thomas, 282 F.2d 191, 194 (1960).
Essentially, it is not possible to articulate a
clear rule which will determine if a particular statement
falls with ~3500(e) (2). Each statement should be considered
individually, and the process requires the attorneys who
interviewed the witness and transcribed the notes to make
a good faith judgment whether the transcribed notes
constitute substantial selection of material or constitute
an effort to take down what the witnesses said. As to the
specific questions raised in questions 2(a) and (b) of
James Neal’s July 16, 1974 memorandum to you, based on the
guidelines discussed above 2(b) would not fall within §3500
(e) (2). The quote from Palermo especially where the Court
wrote that "a report which ~erely selects portions, albeit
accurately, from a lengthy oral recital" is not a Jencks
Act statement supports the position that a written note of
a single matter related in an interview covering many more
matters is not producible under ~3500.

~/ In Williams the disputed statements constituted typewritten
transcriptions made by a clerk, while witnesses were interviewed.
The transcripts contained idiomatic, language, at one point set
.off by quotation marks, with abbreviations to aid in the
expedition of transcription, and according to the court"on their
face the statements appear to be complete."
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The standards articulated in Williams, ~, 338 F.2d at
288-289 also support the view that such writings are not
"substantially verbatim recital(s) of an oral statement."
One note of caution. There is an argument that "a
substantially verbatim recital of an oral statement" should
be read literally to mean that even a statement which
purports to constitute only part of an interview falls
within $3500 if the transcribed portion of the interview
is a s.ubstantially verbatim account of what the witness
said during that part of the interview.. Certainly the
decision in Palermo undercuts that argument, but a judge
believing In very liberal criminal discovery might endeavor
to distinguish Palermo or read the opinion differently than
I do in order to require disclosure of such statements.
Of course we should also be mindful of the possibility that
an item which is technically not a Jencks Act statement
may be producible under’Brady v. Maryland, 373 U.S. 83
(1963).
III
I am aware of no "rule of thumb" for determining when
a statement is recorded "contemporaneously" with the making
pf the statement. Of course if the attorney conducting the
interview takes rough notes, and several days later
transcribes the rough notes into a typewritten statement
the latter is acontemporary recording even though made
days after the interview. If we were to contend the
typewritten statement is not a contemporary recording, then
we must be in a position to disclose the rough notes which
are contemporaneously made with the oral recital. As a
practical matter, however, I suspect that an attorney who
listens to the oral statements of a witness and one week
later puts in writing his memory of the substance of what
the witness said is probably not capable of making a
substantially verbatim recital of an oral statement. In
sum, however, I am unaware of any cut off point such as
one hour or one week when a statement is not "contemporaneously" recorded for purposes of the Jencks Act.

WATERGATE SPECIAL PROSECUTION FORCE~’~

DEPARTMENT OF J~STICE

Memorandum
To

: Mr. Leon Jaworski

DATE: August 5, 1974

FROM : Larry Iason

/._

S~JECT: United States v. Mitchell
3500 and Brady Material
The list attached to this memorandum notes every
statement we have located that was made or adopted by
each of the anticipated government witnesses in the
Watergate cover-up case. For each statement we have
shown our present thinking on whether all or a portion
of the material will be provided to defense counsel.
Please undertake a thorough search through all task
force and personal files.(It would be helpful if task
force leaders would assign one member of the task force
the responsibility for searching the task force files.).
If you locate an_D/f statement of any of our witnesses not
shown on the a~’i-~~I~a~~me~-~0py~ the
statement. Please do not exclude a statement because
it does not relate to Watergate or for any other reason.
The attorney on the Watergate task force who is responsible for the witness in question must make the determination of whether a statement relates to the anticipated
testimony of the witness on direct examination. Since
we contend that the motive for the Watergate cover-up
included covering up many of the acts under investigation
by other task forces, testimony about those acts may be
discoverable even though it might appear that it does
not relate to our case.
If you think that disclosure of any statement (including those already listed on the attachment) might impair an on-going investigation, please let me know. We
then will turn over only those portions of the testimony
that relate to our case. Otherwise, if any portion of
the statement relates to the anticipated direct testimony
of the witness, our policy will be to turn over the entire
statement.
We will begin turning over material this week. Please
assist us by searching your files and sending me copies of
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all unlisted statements you find by Friday, August 9, 1974. At
that time please return a signed copy of this memorandum stating that you have completed your search. We need this memorandum
for our files in order to substantiate the fact that we have
made a thorough search of all our files.
Finally, we must ask you to continue to send every statement you receive that was made by one of our witnesses or
defendants through the conclusion of the trial.*
We very much appreciate your assistance.

I have searched or caused
and task force files for which
turned over to Larry lason all
not noted in the list attiched

to be searched my personal files
I am responsible, and I have
statements of government witnesses
to this memorandum.

Date:

* Please note that the witness list attached to this memorandum
contains the name of David Shapiro who was omitted from the witness list sent to you on July 25, 1974.

Asbell, Fred
Bittman, William O.
Butterfield, Alex~nder P
Caulfield, John J.
Dean, ~o~n .W., III
~
Denton, John E.
Fielding, Fred F.
Gray,L. Patrick, II!
Hall, Joan C.
Harmony, Sally
Higby, Lawrence Mead
Hunt, E. Howard
Kaimbach, Herbert W.
..
Krogh, Egil, Jr.
LaRue, Frederick C.
Lilly, Robert B.
McCo~rdi James W., Jr.
Magruder, Jeb S.
Mahan, Daniel C.
Maroulis, Peter
Millican, Manyon
Moore, Powell A.
O’Brien, Paul L
...~
Petersen, Henry E.
Porter, Herbert Lloyd, Jr.
Pregelj, Vladimir N.
Reisner, Robert A.F.
Rothblatt, Henry
Shapiro, David ~.
Sloan, Hugh ~’~., J-.
Ulasewicz, Anthony," ~.
Unger, Sherman
Wai~ers, ~ernc~

WATERGATE SPECIAL PROSECUTION FORCE

DEPARTMENT OF JUSTICE

Memorandum
To

:

All Lavpyer s

DATE: July 25, 1974
LI:saf

Larry Iason
Watergate Task Force
SUBJECT

Jencks Materials.

In order to meet our obligations under the Jencks Act,
18 U.S.C. §3500, Robert Chideckel and Michae! Dickman are
assisting me in a search of all the material in the Central
Files for statements of the witnesses we expect to call in
the Watergate case.
In the near future, we will be sending a memorandum to
every lawyer in the office telling you what statements we
have !ocated, which statements we anticipate turning over to
defense counsel, and asking you to give us copies of all
statements by our witnesses that you now have in your
personal or task force files and that we have not located
in the Watergate files or in Central Files. In the meantime, in order to avoid having material for a given witness
come into Central Files after completion of our search, I
would appreciate it if you would be sure to send me from
now on through the trial a copy of anything that could be
construed as a statement made by or adopted by any of the
individuals’shown on the attached list. Please include all
statements received from July 20th on without limiting them
to those that relate to the Watergate case. Also, if any of
the individuals on the attached list appear before any
Grand Jury or testify in some other forum, please notify me.
I would ask you to keep this request in mind through the
completion of the Watergate trial.
Attachment
cc:

Watergate II
Jencks
Central Files
Central Chron
Iason

List 3 - 7/23/74
Charles W. Colson
John D. Ehrlichman
Harry R. Haldeman
Robert C. Mardian
John N. Mitchell
Kenneth W. Parkinson
Gordon Strachan
Asbell, Fred
Bittman, William. O.
Butterfield, Alexander P.
Caulfield, John J.
Dean, John W., III
Denton, John E.
Fielding, Fred F.
Gray, L. Patrick, III
Hall, Joan C.
Harmony, Sally
Higby, Lawrence Mead
Hunt, E. Howard
Kalmbach, Herbert W.
Krogh, Egil, Jr.
LaRue, Frederick C.
Lill, Robert B.
McCord, James W., Jr.
Magruder, Jeb S.
Mahan, Daniel C.
Maroulis, Peter
Millican, Manyon
Moore, Powell A.
O’Brien, Paul L.
Petersen, Henry E.
Porter, Herbert Lloyd, Jr.
Pregelj, Vladimir N.
Reisner, Robert A. F.
Rothblatt, Henry
Sloan, High W., Jr.
Ulasewicz, Anthony T.
Unger, Sherman
Walters, Vernon

Ch. 223

WITNESSES AND EV~IDENCE ~.~ J)/ ~ ]~]~) 18 § 3500

title, and-the,fees of any witness whose~ testimony is hereby delegate to the Secretary of,State,(1) the authority
taken shall be paid by the party who applied for the vested in the President by section 3496 of title 18 of the
commission pursuant .to which such testimony was United ’States Code (62 Stat~ 836) to prescribe regulations
the manner of executing and returning commistaken. Every witness under section 3493 of this ~ritle governing
sion~
by
consular
officers Under the provisions of sections
shall be entitled to receive, for each day’s attendance, 3492-3494 of the said
title, and schedules of fees al[bwable to
fees prescribed UndeP: secti~)n 3496 of this title. Every witnesseS,’ foreign"counsei~
and interpreters Under section
foreign counsel selected pursuant tO a commission 3495 of the said title, and (2) the authority vested in the
issued on application of the United States, and eWry President. by section :3492(c) of title 18 of the United States
interpreter Whose services are required, by a consul~" Codv (62 Star. 835): to prescribe regulations making the
officer under section 3493 of this~ ritle;.shall be paidby prov~sion~ of sections 3492-3496 of the said title applicable to
d~p|omatic officers.
.
the United States, such compensation, together with
such personal and incidental’ expenseupon verified
. Executive Order No. 8298 of December 4,. 1939, entitled
statements fit~d with the consular officer, as ~he may "Regulations Governing the Manner of Executing and Reallow. - CompenSation and expenses of foreign counsel turning Commissions by 0fficer~ of the Foreign Service in
selected pursuant to a commission issued ’on applica~ Criminal CaseS, and Schedule of Fees ahd Compensation in
tion of any party other than’ the United States shall be Such Cases", is hereby revoked.
paid by the party Whom such counsel represents’and § ~3497. Account as evidence of embezzlement
shall be allowed’ in the same manner.
, Upon the trial of any indictment against any person
(b) Whenever any partymakes affidavit, prior to for ’embezzling public money ~t’ S’l~all ’be sufficient
~the
the issuance of a commission for
purpose of taking
evidence, prin:~a facie,~ for the purpose Of showing a
testimony, that he is not possessed of sufficient means
balande a~ainst such p~ers~n, to produce a transcript
and is actually unable to pay any fees and costs
from the hooks and proceedings of the General .Acincurred under this section, such fees. and costs shall, counting Office.
upon .order of the court, be paid in the same manner (June 25, 1948, c. 645, 62 Stat. 836.)
as fees and costs are paid which are chargeable to the
United States.
§ 3498. Depo~itions--(Rule)
(c) Any appropriation available for the payment Of
:~SEE FEDERAL RULESDF CRIMINAL
fees and costs in the case of witnesses subpenaed in
PROCEDURE
behalf of tlie United States in criminal cases shall be
Time, manner and condirions of taking depositions;
avallabl6 loP-:any fees or costs’which the United States
costs~hotice; ase; :Objecti0gs; written interrogatois required_ to pay under this section.
ries, Rule I5.
¯~
(June 25;~.:1~J48,’~. 645, 62 Stat. 835; May 24, 1949,~c. 139,
§ 5~’,.63Stat~:96.)
Subpoenas on taking depositions, Rule 17(f).
(June 25, 1948, c. 645, 62 Star. 836.)
HISTORICAL AND STATUTORY NOTES
References in Text
§ 3499. Contempt of court by witness--(Rule)
Section t20! of Title 22, referred~ to ~in subset..(a),~ was
SEE FEDERAL RULES OF CRIMI~NAL
~ranSfei~d.to sectio_n 4219 of Title. ~2, Foreign Relations and
Intercourse.
PROCEDURE
Disobedience
of.
,subpoena without~excuse as con§ 3496. Regulations by President as to, com- tempt, Rule 17(g).
~.~
missions, fees :of witnesses, counsel
(June .25,1948, c. 645, 62 Stat. 836.)
and interpreters
The ~Prest:dent is authorized to prescribe ~l~egulations § 3500. Demands for production of statements
governing the manner of executing and ~returning
and reports of witnesses
commissions by consular ;officers under the provisions
" (~) In any criminal prosecution ’brought by~ the
of section~ 3492-3494 of this ~itle and schedules of fees United States, no statement or report in the possesallowable to witnesses, foreign counsel, and interpret~ sion of the United States which was made by a
ers under section 3495 of this rifle.
Government witness or prospective Government wit(June 25, 1948, c. 645. 62 St~t. 836.)
nes~ (otherthan the defendant)sh~ll be the subject of
subpefi~, discovery, ~r in~pecti0n until said V~itness
EXECUTIVE ORDERS.~
has testified on direct examination in the trial of the
EXECUTIVE ORDER NO;~10307
case.
Nov. 23, 195~ 16 F.R. 1i9~7
~ (b) After a witness called by the United .States has
testified on direct examination, the court shall, on
DEI~. EGATION OF ~AUTHORITY ~i ......
virtue of the authoidty-vested inme by the act of m0titm of~he defendant~ order the United States to
August. 8, 1950, 64 star. 419 ~(3 U.S,C.Supp. 301~303); I
produce any statement (as hereinafter defined) of the
Comp ete:An!l~tat!on Mater!~ls, see ~itle~!8, U,S,C.A.
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HISTORICAL AND STATUTORY ~NOTES
witness in the possession’of the united States which
Canal
Zone
relates to the Subject matter as to which the witness
Applicability of Section to Canal Zone, see section 14 of
has testified. If the entire cbntents of any such
statement relate to:the subject matter of the ’testimo- this title.
ny of~ the witness, the court shall order it to be § 3501. Admissibility of confessions
delivered directly t~ the’ defendant, fo~ his e~amination
(a) In any criminal prosecution brought by the
and use.
United States or by the District of Columbia, a confes-o
(c) If the United States clalras that any statement sion, as defined in subsection (e) hereof, shall be
ordered to be produced: under this section contains
admissible .in. eyidence if it is voluntarily given. Bematter which does not relate to the subject matter of fore such confession is received in evfdence, the trial
the testimony of the witness, the court shalI order,the judge shall, out of. the: presence of the jury, determine
United States to deliver such statement for the’.~n- an3; issue as to vsluntariness, if the trial: judge
gpection:of the court in camera. Upon such delivery determines that the confession was voluntarily made it
the court Shall ’excise tbe portions of such statement shall be admitted in evidence and the trial judge shall
which do not relate ~o" the: Subject matter of the
testimony of the witness. With such material-excised, permit the jury to hear relevant evidence ,on the issue
the court_ shall then ~d~ect delivery of such statement of voluntariness and~ shall instruct the jury to~ give
to the defefidant~foi:iais"use: I~, pursuant to such such weight to the confession as the, jury feelsAt
procedure, an~ p0rg~fi~ 0fsuch Statement is withh~ld deserves under all the circumstances.
~rom~he defe~dan~ and the defendant bbjects to such
(b) The trial judge in determining the issue of
,wi,~’thholding, and the trial is continued to an adjudica- voluntariness shall take into consideration all ~the cirtion of the guil~ of ~h6 defendant, the efitire t~xt of cumstances surrounding the giving of the confession,
such s’~tement shall be pi~eser~ed by the united including (1) the time elapsing between arrest and
States and, in the event the defendant appeals, Shall arraignment of the defendant making the confession,
be made available to the appellate court :for’ the pur- if it was made after arrest and before arraignment, (2)
pose of determining the correctness of the ruling of whether such defendant knew the nature of the ofthe trial judge. Whenever any statement is delivered fense with which he was charged or of.which he was
to a defendant purSUant to,thiS section, the courtAn its suspected at the time of .making the confession, (3)
discretion, upon application of said defendant, may whether or not such defendant: was advised or knew
recess proceedings in the trial for such ,time as it. may that he was not required ~ make any statement~ ~nd
determine to be reas0nab]y "required for the eXamina; that any such statement could be used against
tion of Such statement by said defendant and his whether or not such defendant had been advishd prior
preparation for its use in the trial.
to questioning of his right to the assistance~Sf Cbunsel;
(d) If the United States :elects not to comply with and (5) whether or not such defendant was without the
an order of the court under subsection (b) or (c) assistance of counsel when questioned~and when giv~
hereof to, deliver.to the defendant any such statement, ing such confession.
or such portion thereof as the court may direct, the
The presence or absence~of any of the :abo~,e-mencourt shall s[~ike from the ~record the testimony of the tioned factors to be taken into consideratiOnby the
witness, and the trial shall:proceed unless the court in judge need not be conclusive on the issue of ~luntariits discretion, shall determine that the interests of ness of the confession.
~¯
:~
justice require that a mistrial be declared.
(c} In any criminal prosecution by the United
(e) The term "statement", as used in subsections States or by the District of ~Columbia, a confession
(b), (c), and (d) of this section in relation to anY made or givenby a person who is a defendant therein,
wit~i~ss c~lled by the U~iited States, means~
while such person was under arrest-or other detention
(1) a written statement made by said witness and in the custody ~of any law-enforcement officer or lawsigned ’or otherwise adopted or approved by him; enforcement agency, shall hot,be inadmissible solely
~" (2) a stenogr~iphic, mechanical, electrical, or oth- because of delay in bringing such person ~before a
er rec6rding, or~ tran.scripiion thereof; which is a magistrate judge or other officer empowered, to comsubsta~itially Verbatim re-coil of an ~oral statement mit persons charged with offenses against the laws of
made by. said withOss and recorded contemporane- the United States or of the District of Columbia if
ousl~- with the mal~i~ng~of such oral statement; or such confession is found by the trial judge to have
made voluntarily and if the ,weight to be given
(3) a statement, however taken or recorded, or a been
the
confession
is left to the jury and if such confession
transcription thereof, if any, made by said witness
was made or given by suc~i :~erson within six hours
to a grand jury.
(Added Pub.L. 85-269, Sept. 2, 1957, 71 Star. 595, and immediately following his" arrest or other detention:
amended Pub.L. 91-452, Title I, § :102,Oct. 15, ~970, 84 Stat.Provided~ That ~the time,limitation contained .in. this
subsection shall not apply, in any ease ~in~: which,£h~
926.)
Complete Anhotation I~iterlals, s~Tit~’18,- U,S.C~A:
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If the defendant commits a crime while released, a mandatory additional sentence
is imposed upon conviction.1°25 A finding of probable cause to believe that the
defendant committed a felony while on release gives rise to a rebuttable presumption
that no condition or combination of conditions will assure the safety of the community in a subsequent determination of pretrial detention.l°26
Lauren Handel Abrams
DISCOVERY

Government’s Constitutional Disclosure Duties. Defendants have no general constitutional right to discovery in criminal proceedings.1°27 Nevertheless, courts have
fashioned rules providing for the disclosure of certain types of evidence when
necessary to safeguard a defendant’s due process rights. In Brady v. Maryland, the
Supreme Court held that due process requires the prosecution to disclose evidence

for bail jumping depends on potential punishment faced for underlying offense prior to jumping bail, not
actual punishment received).
1025. See 18 U.S.C. § 3147 (2000). The additional sentence is independent of, and consecutive to, the
sentence imposed upon conviction of the underlying crime. See id. §§ 3146(b)(2), 3147. But see, e.g.,
U.S.v. DiPasquale, 864 F.2d 271,280 (3d Cir. 1988) (statute providing for additional sentence called for
sentence enhancement and did not create separate offense). Added penalties are a maximum of ten years
imprisonment for felonies, and a maximum of one year for misdemeanors. See 18 U.S.C. § 3147 (2000).
The Second Circuit has rejected the argument that permissive language in a release order stating that an
offense committed while on pretrial release may result in an additional sentence failed to indicate the
mandatory nature of the sentencing enhancement. See U.S.v. Davis, 114 E3d 400, 402 (2d Cir. 1997)
(reasoning that permissive language, when read in the context of entire release order, was sufficient to put
releasee on notice that commission of crime: while on release would result in increased penalty).
However, the Fifth Circuit has held that the sentencing judge for such a second offense may not mandate
an additional sentence under § 3147 if the releasing judge’s order did not comply with § 3142(h)(2)(A)
and did not properly advise the defendant of the penalties for committing a crime while released on bond.
See U.S.v. Onick, 889 E2d 1425, 1434-35 (5th Cir. 1989). The Tenth Circuit has held that additional
sentences under § 3147 are not limited to offenses committed in the district~where the defendant was
released on bond. See U.S.v. McCary, 14 F.3d 1502, 1506 (10th Cir. 1994).
In addition, the sentencing judge may increase the sentence for crimes committed prior to or while on
bail or pretrial release. See Sentencing Guidelines, supra note 1, §§ 2J1.7, 4A1.3; see, e.g., U.S.v.
Restrepo, 53 E3d 396, 397 (lst Cir. 1995) (per curiam) (sentencing enhancement of 2 levels under
Sentencing Guidelines warranted by defendant’s provision of false name to pretrial services officer and to
magistrate judge at detention hearing); U.S.v. Kirsh, 54 F.3d 1062, 1073 (2d Cir. 1995) (sentencing
enhancement of 2 levels warranted by provision of false medical information, resulting in false affidavit
in support of ball); U.S.v. Hecht, 212 F.3d 847, 848 (3d Cir. 2000) (sentencing enhancement of 3 levels
warranted because defendant committed criminal conspiracy to commit wire fraud and mail fraud while
on pretrial release for another offense); U,S. v. Gre~r, 158 F.3d 228, 241 (5th Cir. 1998) (sentencing
enhancement of 2 levels warranted by feigning mental illness in effort to delay or avoid .trial and
punishment); U.S.v. Lanier, 201 F.3d 842, 846 (6th Cir. 2000) (sentencing enhancement of 3 levels for
failure to-appear warranted on ground that defendant committed offense while released on bond and did
not constitute multiple punishments for same crime); U.S.v. Harrison, 42 E3d 427, 431 (7th Cir. 1994)
(sentencing enhancement warranted by provision of false information regarding defendant’s parole status
to magistrate judge); U.S.v. Petersen, 98 E3d 502, 508 (9th Cir. 1996) (sentencing enhancement of 2
levels warranted by defendant’s absconding while on bail between conviction and sentencing and failure
to appear at sentencingqaearing); U.S.v. Bozza, 132 F.3d 659, 661-62 (llth Cir. 1998) (sentencing
enhancement warranted by defendant’s crimes while released on bond even when not notified of
government’s intent to seek enhancement when defendant pled guilty).
1026. See 18 U.S.C. § 3148(b) (2000); see, e.g., U.S.v. Aron, 904 F.2d 221, 224 (5th Cir. 1990)
(probable cause requirement of § 3148(b)(1)(A) is satisfied when facts available to judicial officer
"warrant a man of reasonable caution in the belief" that defendant has committed crime while on bail).
But see, e.g., U.S.v. Davis, 845 F.2d 412, 414-15 (2d Cir. 1988) (defendant is entitled to both a hearing to
present testimony and evidence and to specific findings and reasons for revocation when government
seeks to revoke pretrial release order pursuant to determination of probable cause that defendant
committed felony while on release).
1027. See Weatherford v. Bursey, 429 U.S. 545, 559 (1977).
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favorable to an accused upon request when such evidence is material to guilt or
punishment.~°28 Subsequent Supreme Court cases have established that the government’s duty under Brady arises whether or not the defendant specifically requests the
favorable evidence, lo29 Although the government’s duty to disclose continues throughout the proceedings,~°3° tardy disclosure of Brady material is not reversible error
unless the defendant can show that the delay denied him a fair trial.1°31

1028. 373 U.S. 83, 87 (1963). In Brady, the prosecutor failed to disclose a confession obtained from
one of the defendant’s accomplices after the defendant requested such statements, ld. at 84. Defendant
was granted a new trial on the question of punishment because the undisclosed confession was material to
punishment; the issue of guilt was not retried because the confession could not have been used to reduce
the offense charged. See id. at 90-91.
The Brady doctrine may apply even if the defendant pleads not guilty by reason of insanity. See Miller
v. Angliker, 848 F.2d 1312, 1320 (2d Cir. 1988). The court held that the government’s nondisclosure of
the investigation of another individual, concerning murders of which the defendant was accused,
materially affected the defendant’s decision to plead not guilty by reason of insanity and thus affected the
outcome of the proceeding. See id. at 1321-23. Noting the similarities between pleas of guilty and not
guilty by reason of insanity,the court stated that the Brady doctrine would also apply to guilty pleas when
the plea is affected by the government’s nondisclosure of evidence. See id. at 1320; see, e.g., White v.
U.S., 858 F.2d 416, 423-24 (8th Cir. 1988) (assuming, without deciding, that Brady applies to guilty
pleas); Sanchez v. U.S., 50 F.3d 1448, 1453 (9th Cir. 1995) (allowing defendant to raise Brady claim
following guilty plea because prosecutors may otherwise be tempted to withhold exculpatory information
to elicit guilty pleas); U;S. v. Wright, 43 F.3d 491, 496 (10th Cir. 1994) (Brady violation can render
defendant’s guilty plea involuntary). But see, e.g., U.S.v. Avellino, 136 F.3d 249, -255-58 (2d Cir. 1997)
(no Brady violation in government withholding of evidence of key witness’ perjury in other trials because
impeachment evidence concerned witness who was not directly linked to crime, defendanI would not
have gone to trial "but for" impeachment evidence of-this witness, and impeachment of witness at trial
would not have had major influence on outcome of proceeding); Matthew v. Johnson, 201 F.3d 353, 362
(5th Cir. 2000) (prosecutor’s failure to disclose exculpatory information prior to entry of a guilty or no
contest plea is not a Brady violation under existing rules, and declining to adopt a new rule making such
conduct a Brady violation); U.S.v. Nash, 29 F.3d 1195, 1202 (7th Cir. 1994) (noting possibility that
Brady violation would allow defendant to withdraw guilty plea, but signaling that guilty plea may obviate
Brady claim); Smith v. U.S., 876 F.2d 655, 657 (8th Cir. 1989) (Brady claim does not survive entry of a
guilty plea); U.S.v. Nagra, 147 F.3d 875, 881-83 (9th Cir. 1998) (no Brady violation in government’s
nondisclosure of false statements made by government agents to defendant before pleading guilty because
no proof that "but for" this information defendant would have gone to trial; Brady violation does not
necessarily entitle defendant to withdrawal of guilty plea).
The Fourth Circuit declined to resolve whether the Brady analysis applied to pretrial suppression
hearings. See U.S.v. Williams, 10 F.3d 1070, 1077-78 (4th Cir. 1993). In Williams, the government failed
to reveal the unreliability of an informant whose testimony formed part of the basis for establishing
probable cause to arrest defendants, ld. at 1077. The court upheld the probable cause finding because of
the credibility of the officer’s testimony. See id.
1029. See U.S.v. Agurs, 427 U.S. 97, 107-11 (1976) (prosecution’s constitutional duty to disclose
favorable evidence governed by materiality standard and not limited to situations where defendant has
requested favorable evidence).
1030. See Mooney v. Holohan, 294 U.S. 103, 108 (1935) (due process violated because prosecutor
learned during trial that witness committed perjury but subsequently failed to inform defense counsel);
see, e.g., Thomas v. Goldsmith, 979 F.2d 746, 749-50 (9th Cir. 1992) (due process violated because
prosecution withheld exculpatory semen sample acquired during trial, even though defense never made
specific request or argued its existence in lower court). But see, e.g., U.S.v. Jadusingh, 12 F.3d 1162,
1166 (lst Cir. 1994) (government fulfilled continuing obligation by revealing information concerning
witness’ conviction record on day it was learned and by fully questioning witness ’regarding record on
direct examination).
~
1031. See, e.g., Brewer v. Marshall, 119 F.3d 993, 1006 (lst Cir. 1997) (no Brady violation in belated
disclosure of rape victim’s boyfriend’s identity because defendant did not try to make full use of
information after obtaining it, and government believed information was inculpatory prior to trial); U.S.
v. Romero, 54 F.3d 56, 61 (2d Cir. 1995) (no Brady violation in belated disclosure of accomplice’s
recantation of guilty plea because recantation lacked credibility, was presented to jury, and earlier
disclosure would not have changed defense strategy); U.S.v. Price, 13 F.3d 711,721-22 (3d Cir. 1994)
(no Brady violation in belated disclosure that 2 witnesses received payments when witnesses were not
critical to case because testimony was only. cumulative and defense questioned witnesses about payments); U.S.v. O’Keefe, 128 F.3d 885, 898-99 (5th Cir. 1997) (no Brady violation in belated disclosure
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The government’s obligation to disclose favorable e,vidence under Brady covers
not only exculpatory evidence but also information that could be used to impeach
government witnesses.1°32 In particular, an agreement made with a government
witness for testimony in exchange for monetary compensation or favorable treatment
in the criminal justice system should be disclosed as impeachment evidence, especially where the witness’ testimony is an important part of the government’s case.1°33

of FBI report containing inconsistent statements of key government witness because report was used by
defendant to conduct thorough cross-examination of witness at trial); U.S.v. Bencs, 28 E3d 555,560-61
(6th Cir. 1994) (no Brady violation in belated disclosure of memoranda describing interviews with 3
witnesses because 2 interview memos were produced before trial and third was produced before witness
testified; no "substance whatsoever" to defendant’s claim that delay hindered trial preparation); U.S.v.
Walton, 217 F.3d 443, 450-51 (7th Cir. 2000) (no Brady violation in delayed disclosure of arguably
material phone records because defendant’s ability to make effective use of evidence at trial obviated
reasonable probability that outcome was prejudiced); Madsen v. Dormire, 137 E3d 602, 605 (8th Cir.
1998) (no Brady violation in belated disclosure of incompetence of state forensic chemist because
defendant could have sought independent forensic testing and did not request continuance for such testing
at time of disclosure); U.S.v. Alvarez, 86 F.3d 901,905 (9th Cir. 1996) (no Brady violation in belated
disclosure of facially exculpatory notes taken by surveillance officer because defendant was able to
cross-examine surveillance officer after disclosure and thus not prejudiced by delay); U.S.v. Scarborough, 128 F.3d 1373, 1375-76 (10th Cir. 1997) (no Brady violation in belated disclosure of exculpatory
fingerprint evidence at end of trial because defendant thoroughly cross-examined expert concerning
evidence and used evidence in closing argument, even though earlier disclosure might have had positive
effect on defense strategy); U.S.v. Bueno-Sierra, 99 F.3d 375, 379 (llth Cir. 1996) (per curiam) (no
Brady violation in belated disclosure of possible impeachment material because court allowed recess and
additional cross-examination of government witness); U.S.v. White, 116 E3d 903, 919 (D.C. Cir. 1997)
(per curiam) (no Brady violation in belated disclosure of impeachment information when no harm to
defendant’s case resulted because witness’ te, stim0nY stricken from record upon disclosure). But see, e.g.,
U.S.v. Fishe~, 106 F.3d 622, 635 (5th Cir. i997) (Brady violation in belated disclosure of report
containing impeachment evidence of government’s k.gy witness because late disclosure precluded defense
from making aneaningful use of evidence), rev’d on other grounds, Ohler v. U.S., 529 U.S. 753.
1032. See Giglio v. U.S., 405 U.S. 150, 154 (1972). In Giglio; the defendant was convicted of passing
forged money orders. Id. Following trial, the defendant discoyered evidence that the government had
failed to disclose a promise of immunity made to the defendant’s coconspirator, the only witness to the
crime. See id. at 150-51. Finding that the government’s case "depended almost entirely" on the witness’
testimony, the Supreme Court reversed the defendant’s conviction because "evidence of any understanding or agreement as to a future prosecution would be relevant to his credibility and the jury was entitled
to know of it." Id. at 154-55; see also U.S.v. Bagley, 473 U.S. 667, 676-77 (1985) (plurality opinion)
(impeachment evidence as well as exculpatory evidence is subject to Brady disclosure; no distinction
should be made with respect to constitutional disclosure requirements).
" 1033. See Giglio, 405 U.S. at 154-55; see, e.g., U.S.v. Boyd, 55 E3d 239, 245-46 (7th Cir. 1995) (due
process violated by failure to disclose government favors given to witnesses because prosecution’s case
depended on credibility of witnesses); U.S.v. Kojayan, 8 F.3d 1315, 1322-23 (9th Cir. 1993) (due process
violated by government’s failure to reveal coconspirator’s plea agreement because coconspirator provided
evidence inculpating defendant and government lied about existence of agreement, foiled defendant’s
efforts to learn coconspirator’s whereabouts, and made misleading statements to jury). But see, e.g.,
Gilday v. Callahan, 59 F.3d 257, 271 (lst Cir. 1995) (due process not violated by failure to disclose
agreement with witness in which charges against witness were dropped in exchange for testimony against
defendant because witness’ credibility was already in doubt and defendant’s conviction was supported by
other evidence); Stockton v. Murray, 41 F.3d 920, 927 (4th Cir. 1994) (due process not violated by failure
to disclose witness’ letter stating that testimony was conditioned on "deal" to receive reduced sentence
because prosecutor never made such promise); U.S.v. Freeman, 164 F.3d 243, 248 (5th Cir. 1999) (due
process not violated by failu~r,e to reveal that government allowed criminal witnesses conjugal visits
because witnesses did not testify in defendant’s retrial); U.S.v. Cruz-Velasco, 224 F.3d 654, 662-63 (7th
Cir. 2000) (due process not violated by failure to disclose government payments to witness because
magistrate determined payments were for a wholly separate investigation and witness admitted he had
been paid for his services at trial); Dye v. Stender, 208 F.3d 662, 666 (8th Cir. 2000) (due process not
violated by government’s assumed failure to disclose deals with witnesses in exchange for testimony
because overwhelming circumstantial evidence of defendant’s guilt made witnesses’ lack of credibility
immaterial); ’U.S.v. Mejia, 82 F.3d 1032, 1036-37 (llth Cir. 1996) (due process not violated by
government’s failure to disclose all inducements offered to informant for cooperating testimony because
payment of $30,000 was disclosed and cross-examination of informant elicited suppressed information).
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Circuit courts have found due process violations when the government fails to
disclose other impeachment evidence, lO34
Brady does not, however, mandate open file discovery.1°35 The government need
not disclose (1) neutral, irrelevant, speculative, or inculpato~ry evi~dence;1036 (2)
1034. See, e~g., U.S.v. Kiszewski, 877 F.2d 210, 215-16 (2d Cir. 1989) (due process may.have been
violated by prosecution’s failure to disclose FBI agent’s personnel file containing allegations of professional misconduct; on remand, judge required in chambers inspection of file rather than rely on
prosecuti-on’s representations as to its lack of utility); U.S.v. Pelullo, 105 F.3d 117, 123 (3d Cir. 1997)
(due process violated by failure to produce FBI agent’s rough notes and FBI surveillance tapes-because
evidence could have been used to impeach key government witness whose credibility was central to
case); U.S.v. Kelly, 35 E3d 929, 937 (4th Cir. 1994) (due process violated by failure to disclose search
warrant affidavit describing witness’ suspicious banking activity, secret security guard jobs, and cult
membership because such information could have been used to impeach witness in close case); East v.
Johnson, 123 E3d 235, 237-40 (5th Cir. 1997) (due process violated by failure of prosecution to reveal
paranoia and hallucinations of star witness who testified during sentencing phase of capital murder trial);
U.S.v. Frost, 125 E3d 346, 381-85 (6th Cir. 1997) (due process may be violated by government
misrepresentation to defendant of nature of testimony of potential government expert witness); U.S.v.
O’Conner, 64 F.3d 355, 359-60 (8th Cir. 1995) (per curiam) (due process violated by failure to disclose
witness’ attempt to influence testimony of another witness during trial because witnesses’ testimony was
the only evidence against defendant); Carriger v. Stewart, 132 F.3d 463, 479-80 (9th Cir. 1997) (due
process violated by government nondisclosure of corrections file of star witness, which revealed witness’
6 felony convictions, history of lying to police, and history of blaming crimes on others); Ballinger v.
Kerby, 3 E3d 1371, 1376 (10th Cir. 1993) (due process violated by failure to produce possibly
impeaching photos of crime scene because photos would have identified defendant through windows);
Jacobs v. Singletary, 952 F.2d 1282, 1287-89 (llth Cir. 1992) (due process violated by state’s ,failure to
disclose witness’ statements to polygraph examiner regarding drubt as to defendant’s role in shooting
because statements contrary to witness’ testimony at trial supported defendant’s claim of innocence, and
would materially affect trial outcome); U.S.v. Cuffie, 80 E3d 514, 518-19 (D.C2. Cir. 1996) (due process
violated by government’s failure to disclose evidence of witness’ prior perjury even though witness had
already been impeached on bases of cocaine addiction, cooperation with prosecution, incentives to lie,
and violation of oath as police officer; ndisclosed impeachment evidence can be immaterial because of
its cumulative nature only if the wimess was already impeached at trial by the same kind of evidence").
1035. See Kyles v. Whitley, 514 U.S. 419, 437 (1995). In Pennsylvania v. Ritchie, the Supreme Court
held that a defendant accused of child abuse could not conduct an unsupervised search of the confidential
files of a child welfare agency in order to discover exculpatory information. 480 U.S. 39, 59-61 (1987).
Instead, the defendant could request specific information and argue in favor of its materiality, and the trial
court could determine the materiality of the evidence by inspecting it in chambers. See id. at 60. The
Court reasoned that allowing full disclosure of such information would unnecessarily sacrifice the state’s
interest in protecting its child abuse information and uncovering cases of abuse. See id. at 60-61; see, e.g.,
U.S.v. Sasso, 59 F.3d 341, 351 (2d Cir. 1995) (no Brady violation because in chambers inspection of
suppressed evidence revealed no Brady material); U.S.v. Dent, 149 F.3d 180, 191 (3d Cir. 1998) (no
Brady violation because in chambers inspection of potential impeachment material in police officer’s
personnel file revealed no Brady material); U.S.v. Hatch, 162 F.3d 937, 946 (7th Cir. 1999) (no Brady
violation because third party’s psychiatric records were never in government’s hands, and government
cannot provide in chambers inspection of third party documents); U.S.v. Henke, 222 F.3d 633, 642-43
(9th Cir. 2000) (per curiam) (no Brady violation because defendants did not trigger court’s obligation to
review privileged notes in chambers by showing they might discover exculpatory or impeaching
evidence). But see, e.g., Love v. Johnson, 57 F.3d 1305, 1314-15 (4th Cir. 1995) (Brady violation when
judge failed to conduct in chambers inspection of state agency records because defendant made showing
that records might contain favorable evidence).
,
1036. See Wood v. Bartholomew, 516 U.S. 1, 8 (1995) (per curiam) (no Brady violation in failure to
disclose witness’ failed polygraph test because test was inadmissible; in addition, conviction supported by
"overwhelming" evidence); see, e.g., U.S.v. Watson, 76 F.3d 4, 7 (lst Cir. 1996) (no Brady violation in
failure to disclose rumor that victim’s brother threw water at defendant’s girlfriend because rumor was
inculpatory rather than exculpatory, and defendant’s interpretation to the contrary was based on "sheer
speculation"); U.S.v. Amiel, 95 E3d 135, 145 (2d Cir. 1996) (no Brady violation in failure to disclose
that witness was connected to organized crime and committed several murders, in part because such
information was merely speculative; witness had been questioned but not arrested and was not a subject
in any investigation); Spence v. Johnson, 80 F.3d 989, 1005-06 (5th Cir. 1996) (no Brady violation in
failure to disclose reported witness’ account of third person threatening victim over drug debts; such
report was not exculpatory because evidence did not indicate murder was drug-related and forensic
evidence eliminated third person as a suspect); U.S.v. Aguwa, 123 F.3d 418, 422 (6th Cir. 1997) (no
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evidence available to the defense from other sources;~°37 (3) evidence the defense
already possesses;1°38 or (4) evidence that the prosecutor could not reasonably be

Brady violation in failure to disclose agents’ raw notes because they contained no exculpatory information and were highly incriminating for defendant); U.S.v. Bastanipour, 41 F.3d 1178, 1181-82 (7th Cir.
1994) (no Brady violation in failure to disclose investigative file on informant where mere speculation
existed that file contained Brady material because informant’s credibility was already impeached and file
was submitted to trial judge for in chambers review); U.S.v.: Sumner, 171 F.3d 636, 637 (8th Cir. 1999)
(no Brady violation because fingerprints that did not match defendaht’s prints were of little or no import);
Coleman v. Calderon, 210 F.3d 1047, 1052 (9th Cir. 2000) (no Brady violation in government failure to
disclose evidence of bloody fingerprints and forensic tests in capital rape and murder case because the
government’s concealment of inculpatory evidence did not render the trial fundamentally unfair); U.S.v.
Hernandez, 94 F.3d 606, 610 (10th Cir. 1996) (no Brady violation in failure to disclose evidence
regarding large size of continuing criminal enterprise and defendant’s nonleadership of the enterprise
because defendant could be convicted regardless of leadership role in enterprise); Williamson v. Moore,
221 F.3d 1177, 1182 (llth Cir. 2000) (no Brady violation in failure to disclose written notations of the
prosecutor’s mental impressions of the case and non-verbatim, non-adopted witness statements taken by
the prosecutor because this non-admissible evidence could not have led to impeachment or exculpatory
evidence); U.S.v. Williams-Davis, 90 F.3d 490, 514 (D.C. Cir. 1996) (no Brady violation in failure to
disclose coconspirator’s statements because prosecutor indicated content not exculpatory and defendant’s
suggestion that statements were favorable was bare speculation ).
1037. See, e.g,, U.S.v. Rodriguez, 162 F.3d 135, 147 (lst Cir. 1998) (no Brady violation in failure to
disclose tactics that induced witness’ cooperation because defendant knew of witness’ long criminal
history and diligent defendant would have discovered witness’ cooperation); U.S.v. Zagari, 111 F.3d 307,
320 (2d Cir. 1997) (no Brady violation in failure to disclose evidence that key prosecution witness was
diagnosed with mental disorders because defendants had actual knowledge of witness and information
about mental illness could have been obtained with due diligence); Hoke v. Netherland, 92 F.3d 1350,
1357 (4th Cir. 1996) (no Brady violation in failure to disclose past sexual partners of rape victim because
defendant could have discovered relationships through reasonable and diligent investigation); U.S.v.
Dixon, 132 F.3d 192, 199 (5th Cir. 1997) (no Brady violation in government failure to produce financial
records and car titles of codefendant in drug conspiracy case because defendant could have produced
records through due diligence); U.S.v. Corradg~ 227 F.3d 528, 538 (6th Cir. 2000) (no Brady violation in
failure ~to disclose grand jury testimony of alleged bookmakers and gamblers because their testimony
contained no exculpatory information arid defendant made no showing he was unable to locate and
interview these individuals through reasonable efforts); U.S.v. Senn, 129 F.3d 886, 892 (7th Cir. 1997)
(no Brady violation in failure to produce witness’ criminal record because record could have been
obtained by defendant through reasonable diligence); U.S.v. Wilson, 102 F.3d 968, 971 (8th Cir. 1996)
(no Brady violation in failure to disclose all transcripts of witness’ testimony in previous cases because
they were open-file cases with transcripts available to defense); U.S.v. Bracy, 67 F.3d 1421, 1428-29 (9th
Cir. 1995) (no Brady violation in failure to disclose government witness’ criminal background in Florida
and Wisconsin and witness’ cooperation with law enforcement in those states because government
provided printout of NCIC computer search and 2 reports detailing criminal history); U.S.v. Wolf, 839
F.2d 1387, 1391-92 (10th Cir. 1988) (no Brady violation in failure to disclose gross tissue samples
mentioned in medical report after defendant requested all medical evidence in government’s possession
because defendant received report, clearly had notice that evidence existed, and could have contacted
coroner directly to obtain physical evidence); Wright v. Hopper, 169 F.3d 695, 702 (llth Cir. 1999) (no
Brady violation in failure to disclose adverse witness’ testimony because testimony was widely reported
in press). But see, e.g., U.S.v. Payne, 63 F.3d 1200, 1209-11 (2d Cir. 1995) (although government
suppression of affidavit did not meet materiality threshold of Brady violation due to other incriminating
evidence, government’s duty to disclose affidavit was not vitiated by document’s availability in public
court file).
1038. See, e.g., U.S.v. Middlemiss, 217 F.3d 112, 123 (2d Cir. 2000) (no Brady violation in
government’s failure to disclose memorandum of its interview with potential defense witness because
witness was assisting defendants’ trial preparation and defendants were already aware of witness’
potentially exculpatory~.~formation); U.S.v. Hill, 976 F.2d 132, 139 (3d Cir. 1992) (no Brady violation in
failure to disclose grand jury testimony of government agent because materials alreadY included in
summarized reports given to defense); Castillo v. Johnson, 141 F.3d 218, 223 (5th Cir. 1998) (no Brady
violation in failure of government to identify informant because defendant had informant’s affidavit
within police material disclosed by government to defendant); Norris v. Schotten, 146 F.3d 314, 334-35
(6th Cir. 1998) (no Brady violation because defendant could have discovered report within mass of
material disclosed to defendant); U.S.v. White, 970 F.2d 328, 337 (7th Cir. 1992) (no Brady violation in
failure to disclose documents obtained from defense counsel and copied from defendant’s files); U.S.v.
Deavault, 190 F.3d 926, 929 (8th Cir. 1999) (no Brady violation in government’s failure to disclose
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imputed to have knowledge of or control over.1°39 Nevertheless, even when the
prosecutor does not himself or herself possess Brady material, he or she has a duty to
learn of any favorable evidence known to other government agents, including the
police.1°4° Moreover, failure to disclose all material evidence favorable to an accused
exculpatory surveillance videotape because government provided defendant with potice reports revealing
tape’s existence ); U.S.v. Mikaelian, 168 F.3d 380, 389-90 (9th Cir. 1999) (no Brady violation in failing
to disclose purity of heroin mixture, because defendant already stipulated to possessing a detectable
amount of heroin); U.S.v. Reed, 1 F.3d 1105, 1109-10 (10th Cir. 1993) (no Brady violation ~il failure to
reveal to defense counsel all of defendant’s custodial statements because defendant knew what was said);
Mills v. Singletary, 63 F.3d 999, 1015-16 (llth Cir. 1995) (no Brady violation in failure to disclose
impeachment information about witness contained in police officer’s deposition because defense counsel
attended deposition).
1039. See, e.g., U.S v. Hughes, 211 F.3d 676, 688 (lst Cir. 2000) (no Brady violation in failure to
disclose several crime scene photographs taken by Mexican police officer because U.S. government never
had control of photographs); U.S.v. Tillem, 906 F.2d 814, 824 (2d Cir. 1990) (no Brady violation in
failure to disclose that lead witness for prosecution received psychiatric counseling during course of trial
because prosecution unaware of fact); U.S.v. Veksler, 62 F.3d 544, 550 (3d Cir. 1995) (no Brady
violation in failure to disclose grand jury investigation of government witness ongoing at time of witness’
cooperation with government because prosecution did not have actual knowledge and, because defendant
did not make specific request, could not be deemed to have constructive knowledge); U.S.v. Capers, 61
F.3d 1100, 1103-04 (4th Cir. 1995) (no Brady violation in failure to disclose notebook kept by informant
because prosecution unaware of notebook); U.S.v. Wilson, 116 F.3d 1066, 1082 (5th Cir. 1997) (no
Brady violation in failure to disclose information that witness was taking drugs at time of testimony
because prosecutor did not know and had no duty to in~testigate mental state of witness in order to
uncover impeachment evidence for defense); Carter v. ,Bell, 218 F.3d 581,602 (6th Cir. 2000),,(no Brady
violation in failure to disclose critical government w~tness’ institutionalization at psychiatric hospital
because prosecution did not have actual or constructive ~owledge of the information, and defendant
failed to show evidence was material); U.S.v. Bhutani, 175 l~.3d 572, 577 (7th Cir. 1999) (no Brady
violation in failure to disclose FDA’s chemical analysis of drug; while FDA’s knowledge of data can be
imputed to prosecution, data is not in possession of prosecution until data is published); U.S.v. Turner,
104 F.3d 217, 220 (8th Cir. 1997) (no Brady violation in failure to disclose medical disorder of witness
because government neither aware of nor in possession of information and discovered information only as
result of defense counsel’s subpoena); U.S.v. Beers, 189 F.3d 1297, 1304 (10th Cir. 1999) (no Brady
violation in federal government’s failure to disclose alleged impeachment evidence pertaining to unrelated sexual attack on key government witness because state police obtained this evidence in unrelated
investigation, and state’s knowledge cannot be imputed to federal prosecutor); Weeks v. Jones, 26 F.3d
1030, 1047 (llth Cir. 1994) (no Brady violation in failure to disclose defendant’s mental history because
there was no showing government had information, could have obtained it, and defendant aware of own
mental history).
1040. See Kyles, 514 U.S. at 437; see, e.g., U.S.v. Wood, 57 F.3d 733, 737 (9th Cir. 1995) (Brady
violation in failure to disclose exculpatory material contained in FDA reports because FDA charged with
administering statute at issue and consulted with prosecutor in steps leading to prosecution); McMillian v.
Johnson, 88 F.3d 1554, 1568-69 (llth Cir.) (Brady violation occurred when prosecutor was unaware and
consequently did not disclose favorable evidence because police concealed such evidence from prosecutor), amended by 101 F.3d 1363 (llth Cir. 1996); U.S.v. Brooks, 966 F.2d 1500, 1502-05 (D.C. Cir.
1992) (Brady violation occurred when prosecutor failed to search police department’s homicide and
internal affairs files for information relating to credibility of deceased police officer because there was a
"non-trivial prospect" that examination might yield material exculpatory information).
Some circuits have held that the prosecutor does not have a duty to discover and disclose information
possessed by other government agencies that have no involvement in the investigation or prosecution at
issue. See, e.g., U.S.v. Burns, 15 F.3d 211, 213-15 (lst Cir. 1994) (no Brady violation in failure to
disclose report that postal worker defendant made to supervisor because postal supervisor not government
agent); U.S.v. Morris, 80 F.3d 1151, 1169 (7th Cir. 1996) (failure of prosecution to disclose information
possessed by Office of Thrift Supervision, SEC, and IRS did not constitute .Brady violation because
prosecutor was unaware of any exculpatory evidence held by such agencies and such agencies were not
part of investigation team or prosecution team of case). Some cases emphasize involvement in the
investigation rather than agency distinctions and indicate that the government’s failure to discover and
disclose evidence held by police for the purpose of a separate investigation does not violate due process.
See, e.g., U.S.v. Sepulveda, 15 F.3d 1161, 1178-79 (lst Cir. 1993) (no Brady violation in failure to
disclose witness’ complete criminal record contained in report beqause prosecutor unaware of report and
defendants received report while witness was still testifying); U.S.v. Moore, 25 F.3d 563, 569 (7th Cir.
1994) (no Brady violation in failure to disclose government witness’ previous conviction for supplying

violates due process whether or not the prosecutor acted in good faith.1°41 On the
other hand, the government’s duty to disclose favorable evidence does not compel it
to draw and disclose inferences from the evidence.1°42
The government’s obligation to disclose favorable evidence is limited to evidence
that is material to the defendant’s guilt or punishment.1°~3 In United States v. Bagley,
the Court held that evidence is ~material if there is a reasonable probability that
disclosure of the evidence would have changed the outcome of the proceeding.~°~4
false information to police because government did not have possession or knowledge of information;
court found no duty to use due diligence to discover infbrmation); U.S.v. Hawkins, 78 F.3d 348, 351 (8th
Cir. 1996) (no Brady violation in failure of Missouri prosecutor to disclose exculpatory information of
which prosecutor was unaware and which was held by Illinois prosecutor in connection with case pending
against defendant in Illinois); U.S.v. Beers, 189 F.3d 1297, 1304 (10th Cir. 1999) (no Brady violation in
federal government’s failure to disclose alleged impeachment evidence obtained by Albuquerque police
because there was no evidence of federal participation in state investigation). But see, e.g., Crivens v.
Roth, ’172 F.3d 991, 997-98 (7th Cir. 1999) (Brady violation in failure to disclose witness’ criminal
history, even though witness used alias when arrested, because police should have performed complete
search on ~witness’ aliases).
1041. See Brady, 373 !d.S. at 87; U.S.v. Agurs, 427 U.S. 97, 110 (1976) (no Brady violation despite
bad faith of prosecutor because evidence not probative of innocence); see, e.g., U.S.v. Udechukwu, 11
F.3d 1101, 1106 (lst Cir. 1993) (Brady violation occurred because prosecutor appeared to have deliberately suppressed evidence corroborating defense; even if nondisclosure were uhintentional, carelessness
denied defendant most critical aspect of defense); Brown v. Borg, 951 F.2d 1011, 1015 (9th Cir. 1991)
(because exculpatory evidence was withheld by prosecutor, judicial inquiry focuses on effect on defendant’s rights, not on prosecutor’s intentions); U.S.v. Spagnoulo, 960 E2d 990, 994-95 (llth Cir. 1992)
(suppression for Brady purposes not measured by prosecutor’s moral culpability). However, the prosecutor’s intent can be considered in some circumstances. See, e.g., U.S.v. Miranne, 688 F.2d 980, 988 (5th
Cir. 1982) (Brady warrants consideratio~..of degree of government’s negligence or bad faith when
prosecutor loses or destroys exculpatory material); U.S.v. Jackson, 780 F.2d 1305, 1311 & n.4 (7th Cir.
1986) (government’s bad faith attempt to Suppress evidence indicates that such evidence may be
material).
1042. See, e.g.,. U.S.v. Rodriguez-Alvarado, 985 F.2d 15, 19 (lst Cir. 1993) (no Brady violation in
failure to disclose that witness failed polygraph test because prosecutor gave defense copy of witness’
statements containing inconsistencies); Washington v. Murray, 952 F.2d 1472, 1484 (4th Cir. 1991) (no
Brady violation in failure to disclose exculpatory analysis of evidence becayuse prosecutor gave rape
defendant raw data from lab tests of semen stains); U.S.v. Time, 21 E3d 635, 642 (5th Cir. 1994) (no
Brady violation in failure to reveal witness’, cooperation with the FBI because defendant knew witness
met with FBI for 45 minutes, could have cross-examined witness, and could have called other witnesses
to obtain information); U.S.v. Flores-Sandoval, 94 F.3d 346, 353 (7th Cir. 1996) (no Brady violation
because government provided defendant with all information on defendant’s payments to coconspirator
but did not suggest arguments to defense by disclosing coconspirator’s theory that payments were ~ot as
large as defendant previously thought); I.I.S.v. Fountain, 83 E3d 946, 949 (8th Cir. 1996) (no Brady
violation because government provided defendant with discovery file but did not highlight inconsistencies
in officers~ grand jury testimony regarding transaction’s occurrence in plain view).
1043. See Brady, 373 U.S. at 87.
1044. 473 U.S. 667, 682 (1985) (plurality opinion). In Bagley, the defendant filed a pretrial.discovery
motion specifically requesting notice of "any deals, promises or inducements made to witnesses in
exchange~.for their testimony." ld. at 669-70. The government did not disclose any such arrangements
with its two principal witnesses. See id. at 670. Through a post conviction request under the Freedom of
Information Act, the defendant discovered contracts between the government and the witnesses in which
the government promised payment in return for testimony against the defendant. See id. at 671. The
defendant then moved to vacate the conviction, alleging that the government’s failure to disclose the
contracts, which~could ha~ been used to impeach the prosecution witnesses, violated the defendant’s due
process rights under Brady. See id. at 671-72. The Supreme Court rejected the Ninth Circuit’s "automatic
reversal" for nondisclosure of impeachment evidence, explaining that the prosecution’s disclosure of both
exculpatory and impeachment evidence is subject to the materiality requirement. See id. at 676-77. The
case was remanded to.determine whether the disclosure of witness compensation was reasonably probable
to have produced a different result. See id. at 684; see also id. at 685 (White, J., concurring in part and
concurring in the judgment) (showing of materiality such that reasonable probability disclosure would
have.altered result is required for reversal); see, e.g., U.S.v. Vozzella, 124 F.3d 389, 392 (2d Cir. 1997)
(material evidence withheld in violation of Brady because it undermined credibility of specific evidence
prosecution knew was false, and reasonable probability that disclosure would have changed outcome of
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While this standard is not satisfied by "[t]he mere possibility that ... undisclosed
information might have helped the defense, or might have affected the outcome of the
trial,’’1°45 neither does it require a showing that, more likely than not, disclosure of
proceeding); Spicer v. Roxbury Corr. Inst., 194 F.3d 547, 559-61 (4th Cir. i~99) (material evidence
withheld in violation of Brady because witness’ prior inconsistent statement was valuable impeachment
evidence in conviction resting entirely on identification testimony of 3 witnesses); Schledwitz v. U.S.,
169 F.3d 1003, 1017 (6th Cir. 1999) (material evidence withheld in violation of Brady because evidence
might have invalidated intent element against defendant; even though evidence would not invalidate all
elements of conviction, intent was key element of government’s proof against defendant); U.S. v? Dimas,
3 F.3d 101.5, 1017-20 (7th Cir. 1993) (per curiam) (material evidence withheld in violation of Brady
because undisclosed allegation that government witness previously falsified DEA report raised reasonable
probability of different result; sparse record required.rehearing to rule on suppression, admissibility, and
materiality of evidence); White v. Helling, 194 F.3d 937, 943-45 (8th Cir. 1999) (material evidence
withheld in violation of Brady because reasonable probability existed that disclosure of police memoranda, which impeached the credibility of witness’ identification of defendant, would have changed
outcome of trial); U.S.v. Steinberg, 99 F.3d 1486, 1492 (9th Cir. 1996) (material evidence withheld in
violation of Brady because reasonable probability that disclosure of evidence that government’s key
wimess was engaged in ongoing criminal activity and owed defendant money would have changed
outcome of trial), rev’d on other grounds sub nora. U.S.v. Foster, 165 F.3d 689 (9th Cir. 1999); U.S.v.
Arnold, 117 F.3d 1308, 1318 (llth Cir. 1997) (material evidence withheld in violation of Brady because
case was "close" and suppressed evidence put key testimony in doubt); U.S.v. Lloyd, 71 F.3d 408, 412
(D.C. Cir. 1995) (material evidence withheld in violation of Brady because nondisclosnre of previous tax
return of taXpayer for whom defendant was charged with filing false returns raised reasonable probability
of different result). But see, e.g., U.S.v. Rosario-Peralta, 199 F.3d 552, 559-60 (lst Cir. 1999)
(undisclosed communication records and logs containing possibly exculpatory information were not
material under Brady because no reasonable probability of a different outcome when defense was not
impeded and substantial other evidence of guilt presented at trial); Tankleff v. Senkowski, 135 F.3d 235,
250-51 (2d Cir. 1998) (nondisclosure of impeachment evide0ce qf 2 key witnesses not material under
Brady when no reasonable probability of different outcome because witnesses were thoroughly crossexamined at trial by defense); Hollman v. Wilson, 158 F.3d 177, 182 (3d Cir. 1998) (nondisclosure of
witnesses’ crimenfalsi convictions was not material under Brady because disclosure of convictions would
have been merely cumulative); Royal v. Taylor, 188 F.3d 239, 245 (4th Cir. 1999) (nondisdosure of
evidence that police planted weapon to induce witness to corroborate evidence was not material under
Brady because defendant would have been convicted without any reliance on planted evidence); Pyles v.
Johnson, 136 E3d 986, 999 (5th Cir. 1998) (nondisclosure of potential deal by prosecutors was not
material under Brady in capital murder case because witness admitted during defense cross-examination
his motivation to testify in hopes of deal with prosecution and because disclosure would not have
changed result of proceeding); Carter v. Bell, 218 E3d 58!, 602 (6th Cir. 2000) (nondisclosure of
agreement specifying location where witness would serve prison sentence was not material under Brady
because defense knew witness was testifying under a plea agreement and because there was no reasonable
probability that confidence in the outcome was undermined); Braun v. Powell, 227 E3d 908, 920-21 (7th
Cir. 2000) (nondisclosure of terms of cooperating witness’ plea agreement was not material under Brady
because jury was aware witness was testifying in exchange for anticipated sentence reduction and because
nondisclosure was not viewed as reasonably affecting jury); Knox v. Iowa, 131 E3d 1278, 1283 (8th Cir.
1997) (government failure to disclose initial opinion of expert witness regarding bloody fingerprint not
material under Brady because initial opinion would not have impeached expert witness’ later testimony
and, thus, there was no reasonable probability of different outcome); U.S.v. Ciccone, 219 F.3d 1078,
1085 (9th Cir. 2000) (nondisclosure of extent of witnesses’ involvement with FBI investigation and
presentence report of co-schemer not material under Brady because evidence against defendant was
overwhelming, jury learned information at trial, and no reasonable probability of a different result); U.S.
v. Hanzlicek, 187 E3d 1228, 1239 (10th Cir. 1999) (nondisclosure of list summarizing information about
fraudulent checks was not material under Brady because no reasonable probability of different outcome);
Newsted v. Gibson, 158 F.3d 1085, 1096-97 (llth Cir. 1998) (ul~disclosed police report that suggested an
altercation at crime scene not Brady violation because evidence, while material, would not have led to
different jury verdict); U.S.v. Bowie, 198 F.3d 905, 909-11 (D.C. Cir. 1999) (government’s failure to
disclose testifying police officer was under investigation for perjury and was on the computerized "Lewis
list" of officers under investigation not material under Brady because credible officer testified to same
events, and because there was no reasonable probability of a different outcome).
1045. U.S.v. Agurs, 427U.S. 97, 109-10 (1976); see, e.g., Barrett v. U.S., 965 F.2d 1184, 1188-92 (lst
Cir. 1992) (no right to new trial because defendant failed to show that nondisclosure of witness’ pending
murder indictment, which suggested possibility of plea bargain, raised, reasonable probability of different
trial outcome; evidence cumulative and allegation of different result speculative); U.S.v. Orena, 145 F.3d
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the suppressed evidence would have resulted in acquittal.~°46 The question, as the
Court explained in Kyles v. Whitley, is whether in the absence of the suppressed
evidence the defendant "received a fair trial, understood as a trial resulting in a
verdict worthy of confidence.’’1°47 Therefore, to demonstrate a reasonable probability
ofwithheld]
a different
outcome,
thebedefendant
must
favorable
evidence
could
reasonably
taken to put
the show
wholethat
case "the
in such
a different
light as
Io undermine confidence in the ver’dict."1°48 Assessment of the omission’s effect must

551,557-60 (2d Cir. 1998) (no right to new trial because nondisclosure by government of key witness’
status as government informant and internal investigation by FBI of agent working with informant raised
little probability of different outcome because defense had other "devastating" evidence with which to
impeach witness); Mueller v. Angelone, 181 F.3d 557, 577 (4th Cir. 1999) (no right to new trial because
nondisclosure of exculpatory evidence that witness participated in a lineup did not affect outcome of trial
when evidence of lineup came out at trial); U.S.v. Collins, 972 F.2d 1385, 1400 (5th Cir. 1992) (no right
to new trial because defense failed to show how government disclosure of telephone survey of potential
jurors would have substantially changed voir dire process and ultimate outcome of case); U.S.v. Phillip,
948 F.2d 241,250 (6th Cir. 1991) (no right to new trial because defendant could not show how disclosure
of video interview with defendant’s 6-year-old brother would lead to admissible and directly favorable
evidence; video inadmissible hearsay, largely inculpatory, and could not be used for impeachment
purposes because brother did not testify); U.S.v. Irorere, 228 F.3d 816, 829-30 (7th Cir. 2000) (no right
to new trial because government’s nondisclosure of transcripts containing favorable statements made by
codefendants raised little probability of different outcome in light of other evidence presented at trial);
Spivey v. Head, 207 F.3d 1263, 1284 (llth Cir. 2000) (no right to habeas corpus relief because
nondisclosure of witness’ statement and detective’s report did not create reasonable probability of
different outcome, even though the documents did contain favorable information that may have helped
defense). "
1046. See Kyles v. Whitley, 514 U.S. 419,434 (1995).
1047. 514 U.S. 419, 434 (1995).
1048. -Id. at 435; see Strickler v..Greene, 527 U.S. 263, 289-90, 296 (1999) (no Brady violation
because defendant could not show the government’s non-disclosure undermined confidence in the
conviction or sentence to create a reasonabl~: probability of a different outcome); see, e.g., Spicer v.
Roxbury Corr. Inst., 194 F.3d 547, 560-61..(4th Cir. 1999) (due process was violated by failure to disclose
prior inconsistent statement made by eyewitness in case resting on identification testimony of witnesses
because nondiclosure undermined confidence in the verdict); Parkus v. Delo, 33 F.3d 933, 940 (8th Cir.
1994) (due process was violated in failure to disclose prison reports documenting defendant’s abuse
history because evidence relevant to defendant’s mental state and nondisclos.ure undermined confidence
in verdict); Paradis v. Arave, 130 F.3d 385, 392-94 (9th Cir. 1997) (due process was violated by failure to
disclose notes taken by physician after conducting autopsy on victim because evidence would have
impeached later testimony of physician regarding place of death of victim); Moore v. Gibson, 195 F.3d
1152, 1165-66 (10th Cir. 1999) (due process was violated by nondisclosure of mortician’s statement
suggesting police may have planted evidence because nondisclosure undermined confidence in the
verdict); U.S.v. Scheer, 168 F.3d 445,452 (llth Cir. 1999) (due process was violated because threatening
remark by prosecutor could reasonably be Construed to impeach witness and place case in different light);
U.S.v. Cuffie, 80 F.3d 514, 518 (D.C. Cir. 1996) (due process was violated by failure to disclose witness’
prior perjury because, although jury was presented with other reasons to disbelieve witness’ testimony,
truthful testimony was fundamental to integrity of~judicial proceedings; because disclosure could have
changed nature of defendant’s trial, verdict unworthy of confidence). But see, e.g, Brewer v. Marshall,
119 F.3d 993, 1006 (lst Cir. 1997) (no due process violation because nondisclosure i)f victim’s
boyfriei~d’s identity until late in trial did not put case in such different light as to undermine confidence in
verdict); U.S.v. Amiel, 95 F.3d 135, 145 (2d Cir. 1996) (no due process violation in government’s failure
to disclose evidence of witnesses’ dishonesty because verdict remained worthy of confidence where such
impeachment evidence was cumulative; witnesses had testified about past criminal activity, incentives to
cooperate, and use of drugs and dishonesty, and independent evidence tied each defendant to crime);
Hoke v. Nethtrland, 9~ F.3d 1350, 1358 (4th Cir. 1996) (no due process violation in government’s
nondisclosure of rape and murder victim’s prior engagement in anal sex when victim was found bound,
gagged, covered with contusions and unmoved from position of sodomization because verdict remained
worthy of confidence); U.S.v. Gonzales, 121 F.3d 928, 946 (5th Cir. 1997) (no due process violation in
alleged nondisclosure of coconspirator’s statement of disbelief in defendant’s involvement in crime
because other evidence against defendant was so overwhelming that confidence in verdict was not
undermined); Byrd v. Collins, 209 F.3d 486, 518 (6th Cir. 2000) (no due process violation in nondisclosure of witness’ upcoming parole revocation hearing because witness’ credibility was already impeached
with extensive information and because nondisclosure did not undermine confidence in the verdict); U.S.
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take account of the cumulative effect of the suppressed evidence in light of other
evidence, not merely the probative value of the suppressed evidence ’standing alone, lO49
The government is required to preserve evidence only in certain circumstances. In
California v. Trombetta, the Supreme Court held that the Constitution requires the
government to preserve evidence "that might be expected to play a Significant role in
the suspect’s defense.’’1°5° Such evidence must (1)
"possess an e,x,.culpatory value that
was apparent before the evidence was destroyed,’’1°51 and (2) be of such a nature
v. Payne; 102 F.3d 289, 294 (7th Cir. 1996) (no due process violation in nondisclosure of officer’s
debriefing notes which defendant claimed would have impeached witness because nondisclosure did not
undermine confidence in trial’s outcome); U.S.v. Van Brocklin, 115 F.3d 587, 595 (8th Cir. 1997) (no due
process violation in alleged government .failure to disclose impeachment evidence of loan information,
phone logs, and other records in bank frantl case because cumulative effect of information was not
sufficient to undermine confidence in verdict); U.S.v. Cooper, 173 F.3d 1192, 1202 (9th Cir. 1999) (no
due process violation in failure to disclose impeaching FBI report because witness had already been
impeached and report did’not undermine confidence in verdict); Fero v. Kerby, 39 E3d 1462, 1472-73
(10th Cir. 1994) (no due process violation in failure to provide defendant with carpet from murder scene
because other evidence presented warranted confidence in verdict); Hays v. Alabama, 85 F.3d 1492,
1498-99 (11th Cir. 1996) (no due process violation in failure to disclose witness’ inconsistent statements
because verdict remained worthy of confidence; many inconsistencies were exposed at trial and there was
no reason for jury to credit’ others).
1049. See Kyles, 514 U.S. at 454 (verdict not worthy of confidence because undisclosed evidence
"would have entitled a jury to find that the eyewitnesses were not consistent in describing the killer, that
two out of the four eyewitnesses testifying were unreliable, that the most damning physical evidence was
subject to suspicion, that the investigation that produced it was insufficiently probing, and that the
principal police witness was insufficiently informed oi.~andid"); see, e.g., U.S.v. Pelullo, i05 F.3d 117,
123 (3d Cir. 1997) (Brady violation occurred because cu~ul~ive effect of nondisclosure of evidence
which could have been used to impeach prosecution’s key witnesses resulted in verdict ~nworthy of
confidence); Smith v. Sec’y of Dep’t. of Corr., 50 F.3d 801, 834 (10th Cir. 1995) (Brady violation
occurred because disclosure of suppressed evidence taken cumulatively might have led to different result,
even if some evidence was trivial when standing alone). But see, e.g., Gilday v. Callahan, 59 F.3d 257,
272 (.lst Cir. 1995) (no Brady violation occurred where suppressed evidence, taken cumulatively, shed no
new light on crime); U.S.v. Payne, 63 F.3d 1200, 1210 (2d Cir. 1995) (no Brady violation occurred when
government did not disclose impeachment evidence in prior affidavit of coconspirator because coconspirator’s testimony was only fraction of evidence linking defendant to crime); Jackson v. Johnson, 194 F.3d
641,650 (5th Cir. 1999) (no Brady violation occurred because suppressed prior iriconsistent statements of
witness were not material when government disclosed other statements made by the witness that allowed
the defense to effectively impeach the witness’ credibility); U.S.v. Amlani, 11t F.3d 705, 713 (9th Cir.
1997) (no Brady violation occurred because cumulative impact of disclosure of alleged suppressed
memoranda, logs, and similar impeachment evidence could not have resulted in reasonable probability of
different outcome); U.S.v. Gonzalez-Montoya, 161 F.3d 643, 649 (10th Cir. 1998) (no Brady violation
occurred because disclosure in relation to entire record was not likely to change verdict); Newsted v.
Gibson, 158 F.3d 1085, 1096-97 (llth Cir. 1998) (cumulative effect of non-Brady violation and
nonprejudicial Brady violation does not result in prejudicial Brady violation).
1050. 467 U.S. 479, 488 (1984) (footnote omitted).
1051. ld. at 489. In Trombetta, the defendants argued that they were entitled to preservation of their
breath samples to impeach the results of an Intoxilyzer test. See id. at 483. The Court noted that the
possibility of error in the breath tests was "extremely low" and found that breath samples were more
likely to be inculpatory rather than exculpatory. See id. at 489; see, e.g., U.S.v. Dumas, 207 F.3d 11, 17
(lst Cir. 2000) (no due process violation in government’s destruction of portions of agent’s notes because
remaining notes contained all of the relevant evidence); U.S.v. Ramos, 27 E3d 65, 71 (3d Cir. 1994) (no
due process violation in government’s destruction of agent’stwitness interview notes because government
indicated all information included in reports, examination of other witness interview notes revealed no
Brady material, and defendants offered only speculation as to notes’ apparent excnlpatory value); Ho!dren
v. Legursky, I6 F.3d 57, 59-60 (4th Cir. 1994) (no due process violation in destruction of semen samples
found on rape victim because any exculpatory value was potential rather than apparent, particularly as
semen.had not been tested for blood type); U.S.v. Thompson, 130 F.3d 676, 686 (5th Cir. 1997) (no due
process violation in government’s failure to preserve recorded tape of conversation because there was no
proof that tape was exculpatory as compared to other taped conversations in case); U.S.v. Jobson, 102
F.3d 214, 219 (6th Cir. 1996) (no due process violation in government’s failure to preserve radio dispatch
tape of defendant’s arrest becans6 there was no indication, beyond defendant’s mere speculation, that tape
contained any exculpatory evidence); Henry v. Page, 223 F.3d 477, 481 (7th Cir. 2000) (no due process
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that the defendant would be unable to obtain comparable evidence by other reasonably available means.’’1°52 In Arizona v. Youngblood, the Court held that in cases
involving only potentially exculpatory evidence, "[u]nless a criminal defendant can
show bad faith on the part of the police, failure to preserve potentially useful
evidence does not constitute a denial of due process of law.’’1°53

violation when government destroyed cannabis and cocaine seized from defendant’s car because nothing
in record to suggest substances possessed exculpatory value prior to destruction); Grisby v. Blodgett, 130
F.3d 365, 371-72 (9th Cir. 1997) (no due process violation in government’s failure to preserve carpet from
scene of murder, failure to obtain clothing from victim, and failure to obtain fingerprint evidence because
defendant did not prove evidence had exculpatory value apparent before its destruction); U.S.v. Gomez,
191 F.3d 1214, 1218-19 (10th Cir. 1999) (no due process violation when government destroyed seized
marijuana because defendant failed to show any apparent exculpatory value); U.S.v. Rolande-Gabriel,
938 F.2d 1231, 1238 (llth Cir. 1991) (no error when government failed to preserve liquid in which
cocaine was mixed; liquid had no exculpatory value because content was not relevant to sentencing
hearing and defendant had already pleaded guilty to importation). But see, e.g., U~S. v. Cooper, 983 F.2d
928, 931 (9th Cir. 1993) (error when government destroyed laboratory equipment allegedly used by
defendant to manufacture methamphetamine, in part because equipment’s possible exculpatory value was
apparent after repeated suggestions to government agents that such equipment could not withstand high
temperatures required to make methamphetamine).
In U.S.v. Sepulveda, the defendant alleged that the government failed to guard adequately against the
destruction of evidence. 15 F.3d 1161, 1195 (lst Cir. 1993). The government inspected phone records and
returned records to defendant’s housemate, and then the housemate discarded the records. See id. The
court refused to hold the government liable because the government had no idea that the housemate
would disc.ard the records. See id. The extent of the government’s responsibility when it knows evidence
will be destroyed remains unanswered.
1052. Trombetta, 467 U.S. at 489. In Trombetta, the Court found that other methods of challenging the
Intoxilyzer test results existed, includin~g inspecting the machine and its records and introducing evidence
of any outside inttuenc~es, such as chemicals or radio waves, that could have affected the test. Id. at 490;
see, e.g., U.S.v. Innamorati, 996 F.2d 456, 4~83 (lst Cir. 1993) (no error when government failed to
preserve~transcript of government interview with defendant because interview was essentially preserved
by grand jury testimony); Chaussard v. F~lcomer, 816 F.2d 925, 931-32 (3d Cir. 1987) (no error when
government destroyed tape recording of rape victim’s hypnosis session because tape contained only
information already obtained from victim in previous interviews); U.S.v. Sherrod, 964 F.2d 1501,
1507-08 & n.18 (5th Cir. 1992) (no error when officers destrQyed methamphetamine found in drug lab
because defendant had ample opportunity to show government was wrong abofit amount of drug seized);
Ford v. Seabold, 841 F.2d 677, 692-93 (6th Cir. 1988) (no due process violation when serologist disposed
of defendant’s blood sample and allowed another sample to deteriorate because, in addition to serologist’s
good faith attempt to preserve samples and slim possibility samples had exculpatory value, comparable
evidence was available by :gathering data on mechanical failure of Intoxylizer or by cross-examining test
administrator); Trevino v. Dahm, 2 F.3d 829, 832 (8th Cir. 1993) (no due process violation in state’s good
faith failure to preserve blood sample for independent testing because defendant had adequate opportunity to impeach method of testing and qualifications of test administrator); U.S.v. Hernandez, 109 F.3d
1450, 1455 n.6 (9th Cir. 1997) (per curiam) (no due process violation in government’s failure to preserve
gun which defendant was charged with possessing beeanse defendant tested gun before its destruction and
was able to obtain comparable evidence by other means); U.S.v. Parker, 72 F.3d 1444, 1452 (10th Cir.
1995) (no error in failur~ to preserve video tape of traffic stop, in part because defendants had readily
avallablesource to replace the missing video: defendants could have called other officer present to testify
or taken stand themselves).
1053. 488 U.S. 51, 58 (1988). In Youngblood, the state failed to preserve semen samples from a rape
victim’s body and clothing. See id. Tissue samples from the victim’s rectum and mouth were collected at
the hospital and refrigerated by the police. See id. at 53. The victim’s underwear and T-shirt were also
collected, but not refrig~ated. See id. A blood group test on the samples failed to detect any blood
substances and a similar ~st of semen stains found on the victim’s clothing was inconclusive because the
clothing had been left too long without refrigeration. See id. at 54. The defendant’s principal defense was
that the victim mistakenly identified defendant as the rapist, and that the semen samples, if properly
preserved, would have exonerated defendant. See id. at 54-55. The Court upheld the conviction, finding
no suggestion of bad faith on the part of the police. See id. at 58; see, e.g., U.S.v. Gallant, 25 F.3d 36,
38-39 (lst Cir. 1994) (per curiam) (no due process violation even though marijuana plants destroyed, in
part because there was no evidence of bad faith); U.S.v.U.S. Currency in the amount of $228,536.00,
895 F.2d 908, 917 (2d Cir. 1990) (no due process violation even though currency seized at crime scene
was destroyed because there was no evidence police acted in bad faith); U.S.v. Ramos, 27 F.3d 65, 72 (3d
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Nor is the government generally required to disclose the identity of informants. In
Roviaro v. United States, the Supreme Court recognized the government’s privilege to
withhold the identity of informants.1°54 This privilege is qualified: courts must
balance the public interest in protecting this source of information against the
defendant’s right to prepare a defense,x°55 Specifically, the Roviaro. Court held that
"[w]here the disclosure of an informer’s identity ... is relevarit and helpful to the
defense.., or is essential to a fair determination of.a cause, the privilege must give
way.’’1°56 Thus, the government must disclose an informant’s identity where (1) the
informant is a material witness~°57 or (2) the informant’s testimony is crucial to the

Cir. 1994) (no due process violation in police officers’ destruction of notes when there was no evidence of
bad faith because officers were unaware of policy of preserving notes and were following past experience
and departmental procedure~; Holdren v. Legursky, 16 E3d 57, 60 (4th Cir. 1994) (no due process
violation even though police tailed to preserve footprints and fingerprints at scene of rape even though
defendant asserted only negligence, not bad faith); U.S.v. Gibson, 963 E2d 708, 711 (Sth Cir. 1992) (no
due process violation when government, pursuant to standard procedure, destroyed seized marijuana
because no showing of bad faith); U.S.v. Jobson, 102 E3d 214, 218 (6th Cir. 1996) (no due process
violation in government’s failure to preserve radio dispatch tape of defendant’s arrest because government was negligent but did not act in bad faith by following routine police department policy in erasing
tape); U.S.v. Chaparro-Aicantara, 226 E3d 616, 625 (7th Cir. 2000) (no due process violation when
government deported witriesses favorable to defense following court order lifting existing material
witness detention order because government did not act in bad faith when it deported the witnesses
pursuant to immigration laws); U.S.v. Goodson, 165 E3d 610, 614 (8th Cir. 1999) (no due process
violation even though police technician destroyed worthles,s items seized during police search of
defendant’s home because defendant was unable to prove technician’s bad faith); U.S.v. Hernandez, 109
E3d 1450, 1455 (9th Cir. 1997) (per curiam) (no due*;.process violation even though government
destroyed gun defendant was charged with possessing b~eause government did not act in bad faith by
following routine police department procedures); U.S.v. Gor~ez, ~91 E3d 1214, 1219 (10th C~r. 2000)
(no due process violation when government destroyed seized marijuana prior to defendant’s indictment,
but after the government knew it would seek an indictment, because the government did not act in bad
faith when it destroyed the marijuana pursuant to ordinary statutory procedures); U.S.v. Brown, 9 E3d
907, 910 (llth Cir. 1993) (per curiam) (no due process violation even though government destroyed
revolver negligently, not in bad faith; government’s own witness mitigated importance of loss by
testifying that defendant’s fingerprints were not on revolver); In re Sealed Case, 99 E3d 1175, 1178 (D.C.
Cir. 1996) (no due process violation even though government failed to keep drugs found at defendant’s
house separate from drugs found on defendant because it was not bad faith for police to take such actions
without knowledge of potentially exculpatory nature of separated evidence). But see, e.g., U.S.v. Bohl,
25 E3d 904, 911-12 (10th Cir. 1994) (due process violation when government destroyed steel "tower
legs" because defendants notified government before destruction that steel was’possibly exculpatory,
defendants had evidentiary support for contentions, steel was integral issue in case, and government
offered no innocent explanation for destruction).
1054. 353 U.S. 53, 59 (1957). The government must, however, disclose the informants’ communications that do not tend to reveal their identity. See id. at 60.
1055. See id. at 62. Courts balancing these interests should consider the crime charged, possible
defenses, the potential ~ignificance of the informant’s testimony, and any other relevant factors. See id.;
see, e.g., U.S.v. Wilson, 77 E3d 105, 111-12 (Sth Cir. 1996) (court did not abuse discretion by denying
disclosure of informant identities because informants feared for safety, defendant had indictment pending
for witness tampering, and defendant failed to produce evidence as to how informants’ testimony might
bear on innocence or guilt and failed to make substantial showing of misrepresentation in affidavits).
1056. 353 U.S. at 60-61.
1057. See id. at 64-65 (disclosure required because informant and defendant we’re sole participants in
criminal transaction and informant was only witness in positio!~ to amplify or contradict testimony of
government witness); see, e.g., U.S.v. Price, 783 E2d 1132, 1139 (4th Cir. 1986) (disclosure required
because informant was active participant in deal and only person in position to testify as to defendant’s
participation in negotiations); Devose v, Norris, 53 E3d 201,206-07 (8th Cir. 1995) (disclosure required
because, as eyewitness and active participant in drug transaction, informant was material witness). But
see, e.g., U.S.v. D’Anjou, 16 E3d 604, 609-10 (4th Cir. 1994) (no disclosure required because
government swore informant ,did not provide information regarding defendant, defendant did not specify
need for information, and revealing identity would have jeopardized current operation); U.S.v. Sanchez,
988 E2d 1384, 1391-92 (5th Cir. 1993) (no disclosure required bec~ause informant observed heroin
transaction, but did not set up crime or lead police to crime scene; disclosure was not essential to fair
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defense.1°58 The trial court may be required to conduct an in chambers inspection to
determine whether disclosure of the informant’s identityis required under Roviaro.1°~9

determination of guilt or innocence because informant’s participation was limited and testimony would
not help defense); U.S.v. Jackson, 990 F~2d 251, 255 (6th Cir. 1993) (no disclosure required because
defendant was not charged in relation to controlled sale to informant and informant was not participant in
conspiracy or possession offenses nor present at defendant’s arrest); U.S.v. Bender, 5 F.3d 267, 269-72
(7th Cir. 1993) (no disclosure required because informant was "not a transactional witness ... [nor]
active participant," other witness was available to corroborate defense, and informant’s safety was
potentially at risk); U.S.v. Hayes, 120 F.3d 739, 742-43 (8th Cir. 1997) (no disclosure required because
informant did not witness or participate in robbery or give any information about defendants; informant
gave names of 3 possible suspects, and those names were disclosed to defendants); U.S.v. Gordon, 173
F.3d 761, 767 (10th Cir. 1999) (no disclosure of informant’s identity required because of defendant’s
mere speculation that informant’s tip was race-based); U.S.v. Mangum, 100 F.3d 164, 173 (D.C. Cir.
1996) (no disclosure required because informant was not participant, witness, or person otherwise in
position to give direct testimony regarding crime).
40
A mere tipster is not a material witness whose identity must be disclosed. See, e.g., U.S.v. Lewis,
F.3d 1325, 1335-36 (lst Cir. 1994) (no disclosure required because mere tipster is not in position to
amplify or contradict witnesses’ testimony); U.S.v. Cooper, 949 F.2d 737, 749-50 (5th Cir. 1991) (no
disclosure required in robbery case because nothing indicated informant was anything more than mere
tipster); U.S.v. Sykes, 977 F.2d 1242, 1245-46 (8th Cir. 1992) (no disclosure required when informant
only alerted police that defendant was conspiring to distribute PCP because identity of informant was not
material when informant was mere tipster who did not witness or participate in actual offense); U.S.v.
Moralez, 917 F.2d 18, 19 (10th Cir. 1990) (no disclosure required because informant was not present
during commission of offense and could not produce any exculpatory evidence).
1058. ~ee, e.g., U.S.v. Fields, 113 F.3d 313, 324 (2d Cir. 1997) (no abuse of discretion in withholding
informant’s identity because in chambers interview of informant found no inconsistency with police
testimony and no information possessed by informant helpful to defense); U.S.v. Brown, 3 F.3d 673, 679
(3d Cir. 1993) (no abuse of discretion in. withholding informant’s identity because defendant merely
hoped, ~ithout showing some likelihOOd, that revelation of identity would lead to testimony in support of
motion to suppress); U.S.v. Mabry, 953 F.2d:.127, 130-32 (4th Cir. 1991) (no abuse of discretion in
withholding informant’s identity because info~ant did not witness drug transfer and defendant failed to
show how informant’s testimony might help defense); U.S.v. De Los Santos, 810 F.2d 1326, 1332-33
(5th Cir. 1987) (no abuse of discretion in withholding informant’s identity because informant’s safety
would be at risk, informant’s usefulness in several ongoing investigations would be jeopardized, and
informant’s testimony would not have aided defendant in establishing defense); U.S.v. Jenkins, 4 F.3d
1338, 1340 (6th Cir; 1993) (no abuse of discretion in withholding informant, s identity because defense
was allowed to impeach informant’s ability to recall incriminating statements, and informant would have
corroborated undercover detective’s testimony in all other areas); U.S.v. Silva, 71 F.3d 667, 670 (7th Cir.
1995) (no Brady violation in failure to disclose identity and background of informant because informant
was not called to testify and defendant did not articulate any beneficial testimony to be expected if
informant were called to testify); U.S.v. Gordon, 173 F.3d 761,767-68 (10th Cir. 1999) (no abuse of
discretion in withholding informant’s identity because informant had limited igformation, was not present
during commission of offense, and could not provide non-cumulative or exculpatory evidence). But see,
e.g., U.S.v. Feldewerth, 982 F.2d 322, 324 (8th Cir. 1993) (abuse of discretion in withholding informant’s
identity because informant’s accusations formed sole basis of claim that defendant breached government
agreement to provide information about illegal bookmaking).
1059. See, e.g., U.S.v. Saa, 859 F.2d 1067, 1072-75 (2d Cir. 1988) (court required to~ conduct in
chambers interview of informant in presence of defense counsel, even though informant’s safety was
endangS~red, because testimony may be material); U.S.v. Sharp, 778 F.2d 1182, 1187 (6th Cir. 1985)
(court required to conduct in chambers interview of informant before ordering disclosure of identity
because no evidence showed informant would substantiate defendant’s entrapment defense); U.S.v.
Danovaro, 877 F.2d 583, 588-89 (7th cir. 1989) (court may conduct in chambers inspection of material
that prosecutor withheld from warrant affidavit to determine if it was required to protect informant’s
identity); U.S.v. Ran~ez-Rangel, 103 F.3d 1501, 1508 (9th Cir. 1997) (court required to conduct in
chambers hearing to determine whether informant’s identity must be disclosed because testimony could
be important to defendants on question of entrapment); U.S.v.
846confidential
F.2d 1335, 1336-37
(llth Cir.
¯ Panton,
’ ’ of
informant’s
1988) (court required to conduct in chambers hearing to determine materlahty
testimony to defense and interests of government in nondisclosure because issues were unclear). But see,
e.g., U.S.v. Valerio, 48 F.3d 58, 62-63 (lst Cir. 1995) (court not reqnired to conduct in chambers
interview of detective regarding informant’s identity because defendant had not carried burden of proving
that warrant affidavits contained falsehoods); U.S.v. Pitera, 5 F.3d 624, 628 (2d Cir. 1993) (court not
required to conduct in chambers hearing because government represented that informant was not who
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An informant called as a government wiiness generally must disclose his or her
name and address, particularly where his or her credibility is at issue.1°6° When a
defendant properly requests the presence of an informant at trial, the government
must make a reasonable effort to secure the informant’s appearance.1°61 Late disclosure of an informant’s identity, however, is not reversible error when the defendant
suffers no prejudice from the delay.~°62 Moreover, if disclosur~r~of an informant’s
identity or address would expose the informant or his or her family to danger, the
court may permit the witness to withhold that information.~°63
Roviaro’s balancing requirements are of an evidentiary rather than constitutional
nature.1°64 Roviaro’s application is thus limited to federal criminal cases and need not
be implemented in preliminary proceedings where "guilt or innocence is not at
stake.’’1°65

defendant suspected and there was no showing of need for informant’s identity); U.S.v. MendozaBurciaga, 981 F.2d 192, 195.(5th Cir. 1992) (court not required to conduct in chambers interview of
informant in presence of defense counsel because judge protected right of defendant to possible defenses
by questioning government counsel and agents vigorously and allowed defense counsel to present
questions via tape recording); U.S.v. Jaramillo-Suarez, 950 F.2d 1378, 1386-87 (9th Cir. 1991) (court not
required to conduct in chambers hearing or disclose informant’s identity when defendant challenged
veracity of search warrant ~iffidavit used in drug investigation because defendant merely speculated that
search warrant contained false statements or unsupported facts).
1060. See Smith v. Illinois, 390 U.S. 129, 131 (1968) (cross-examination of informant regarding name
and address is essential to challenging credibility). But see, e.g., U.S.v. Monroe, 943 F.2d 1007, 1012-13
& n.3 (9th Cir. 1991) (defendant was not entitled to identity "of informant for impeachment pu~rposes
because jury had ample evidence of testifying informant’s pl~a agreement necessary to assess credibility).
1061. See, e.g., U.S.v. Mora, 994 F.2d 1129, 1139 (5th Cir. 1993) (no error in government’s failure to
produce informant because government’s effort to locate was reasonable when agents visited informant’s
home and place of business and interviewed former lover); U.S.v. Muse, 708 F.2d 513, 515 (10th Cir.
1983) (defendant was not entitled to continuance on grounds that informant could not be located because
government used reasonable efforts to produce informant by securing verbal consent over the telephone,
sending subpoenas to 2 cities where informant was thought to be, and attempting to locate informant until
evening before trial); U.S.v. Suarez, 939 F.2d 929, 931-33 (llth Cir. 1991) (no error in government’s
failure to produce witness because government exerted "reasonable effort" to secure informant’s appearance by phoning last known home number, phoning informant’s beeper, visiting informant’s last known
address, enlisting assistance from other law enforcement agencies, and searching bars and restaurants
informant allegedly frequented).
1062. See, e.g., U.S.v. Perkins, 994 F.2d 1184, 1190 (6th Cir. 1993) (denial of defendant’s motion to
disclose identity of informant prior to trial was not error because informant, who was referred to in
opening statement, testified, was extensively cross-examined, and no prejudice resulted from delay); U.S.
v. Salgado, 807 F.2d 603,605 (7th Cir. 1986) (initial denial of defendant’s motion to disclose identity of
informant was not reversible error because motion was eventually granted and there was no indication of
prejudice); U.S.v. Foster, 815 F.2d 1200, 1202-03 (8th Cir. 1987) (denial of defendant’s motion to
disclose identity and location of informant prior to trial was not error because informant testified and was
extensively crOss-examined, and there was no indication defendant would have presented case differently).
1063. See, e.g., U.S.v. Straughter, 950 F.2d 1223, 1231-32 (6th Cir. 1991) (no disclosure of identity
required because court determined, after in chambers review of pertinent materials, that informant’s
safety would be jeopardized if identity was revealed); U.S.v. Edwards, 47 F.3d 841, 843-44 (7th Cir.
1995) (no disclosure of identity required until immediately before testimony because witness faced
substantial danger and defendants not prejudiced); U.S.v. Large, 729 F.2d 636, 640 (8th Cir. 1984) (no
disclosure of informant’s current address required because infotTaant testified in chambers that safety of
self and family would be threatened, informant lived at new address 1 week and knew defendant for 3
years, and defense counsel knew of informant’s prior cooperation with DEA and prior criminal record).
1064. See McCray v. Illinois, 386 U.S. 300, 311 (1967). In McCray, the petitioner challenged the
constitutionality of the state’s refusal to disclose an informant’s identity in a preliminary probable cause
hearing. Id. at 312. The Court explained that Roviaro is a federal evidentiary rule which, even at the
federal level, does not requi.re disclosure of an informant’s identity at a preliminary hearing. See id. at
311. The Court thus held that Illinois’ "informer’s privilege" violated neither the due process or Sixth
Amendment fights of the petitioner. See id. at 313.
1065. ld. at 311.
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Government’s Statutory Disclosure Duties. In addition to its constitutional duty to
disclose exculpatory information under Brady.v. Maryland,~°66 the federal government is also required by Rules 16, 26.2, and 12.1 of the Federal Rules of Criminal
Procedure to disclose other information upon the defendant’s request.1°67
Rule 16: Discovery and Inspection. Rule 16 allows the defendant to discover five
types of information before trial: (1) the defendant’s own statements; (2) the defendant’s prior criminal record; (3) certain documents and objects; (4) certain examination and test reports; and (5) the content and bases of expert testimony upon which
the government intends to rely.~°68
The conditions mandating Rule 16 disclosure of the defendant’s own statements~°69 vary according to the form in which such statements are issued and
received.1°7° A defendant’s written statement, or a recording of his or her oral
statement,1°7~ must be disclosed upon request if the statement is (1) relevant;1°72 (2)

1066. 373 U.S. 83, 87 (1963).
1067. See FED. R. C~.L~. P. 16(a)(1)-(3), 26.2(a)-(g), 12.1(a)-(e).
1068. See FEo. R. CP~M. E 16(a)(1)(A)-(E).
1069. See F~D. R. CRib. E 16(a)(1)(A). Although Rule 801(d)(2)(A) of the Federal Rules of Evidence
allows for admission of statements of a party opponent, such statements are not discoverable under Rule
16 when statements of a government witness happen to contain statements made by the defendant. See
U.S:~v. Hoelscher, 914 E2d 1527, 1535 (Sth Cir. 1990) (defendant not entitled to Rule 16 discovery of
witness’ statement regarding defendant’s receipt of 6 ounces of cocaine; defendant’s statement was
neither transcribed nor made in response to interrogation by known government agent).
Similarly, while Rule 801(d)(~(E):.0f the Federal Rules of Evidence allows statements of coconspiratots to be attributed to defendants and a~tted into evidence as statements of defendants themselves,
coconspirators’ statements are not onsiSted "statements of the defendant" for the purpose of Rule 16
dis~covery. See, e.g., In re U.S., 834 F..2d 283, 286-87 (2d Cir. 1987) (reversible error to allow discovery
of coconspirator’s statements to government agent when disclosure would undermine witness protection);
U.S.v. Roberts, 811 E2d 257, 258-59 (4th Cir. 1987) (en banc) (reversible error to allow discovery of
statements made by coconspirator who entered into plea agreement with government to testify at trial);
U.S.v. Rivera, 6 F.3d 431, 439 (Tth Cir. 1993) (proper to deny discovery of statements made by
codefendant during unsuccessful plea negotiations; statements of codefendant are not subject to Rule 16
discovery); U~S. v. Manthei, 979 E2d 124, 126 (Sth Cir. 1992) (clear error to compel government to
disclose statements by unrelated suspect because Rule 16 applies strictly to statements by defendant);
U.S.v. Serv. Deli Inc., 151 F.3d 938, 943 (9th Cir. 1998) (proper to deny discovery of government’s notes
of interviews with official of defendant company under Rule 16 because defendant is company, not
official, and therefore statements do not fall under Rule 16); U.S.v. Orr, 825 E2d 1537, 1540-41 (11th
Cir. 1987) (proper to deny discovery of statements made by coconspirator who entered into plea
agreement with government in exchange for testimony at trial); U.S.v. Tarantino, 846 E2d 1384, 1418
(D.C. Cir. 1988) (per curiam) (proper to deny discovery of statements of conspirator made to government
agent because not subject to Rule 16 discovery as statements of defendant).
Statements made by coconspirators to the government are discoverable only through the Jencks Act or
the Brady doctrine. See U.S.v. Tarantino, 846 E2d 1384, 1414-18 (D.C. Cir. 1988) (per cudam). The
Brady~ doctrine is discussed in Government’s Constitutional Disclosure Duties in this section. The Jencks
Act is discussed in "Rule 26.2: Production of Witness Statements," infra in this Part.
1070. See FED. R. CRIr, i. E 16(a)(1)(A).
1071. See id.; see, e.g., U.S.v. Bullard, 37 E3d 765, 768 (lst Cir. 1994) (defendant’s refusal to put on
hat for pre-booking photograph was not "statement" government must disclose); U.S.v. Gaddis, 877 F.2d
605; 610 (Tth Cir:~89) (per cudam) (altered money order was not written statement by defendant
because defendant had not written anything on money order); U.S.v. Malone, 49 E3d 393, 396 (8th Cir.
1995) (government agent’s notes and electronic-mail message to prosecutor were not statements by
defendant which government must disclose). But see, e.g., U.S.v. Matthews, 20 E3d 538, 549-50 (2d Cir.
1994) (written correspondence from defendant to third persons in government’s possession are written
statements which government must disclose).
1072. See FnD. R. Can~. E 16(a)(1)(A); see, e.g., U.SI v. Lanoue, 71 E3d 966, 974 (1st Cir. 1995)
(government required to disclose defendant’s statements in recorded telephone discussion about informant and allegedly stolen car because, in light of defense theory that informant provided false information, statements were clearly relevant). But see, e.g., U.S.v. Scarpa, 897 E2d 63, 70 (2d Cir. 1990)
(government was not required to disclose tapes of defendant’s conversations when they were either
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within the possession, custody or control of the government;~°7~ and (3)known, or
accessible with due diligence to the prosecutor.1°74 In addition to the defendant’s own
written and recorded statements, any written notation containing the substance of a
relevant oral statement1°75 made by the defendant must be disclosed upon request if
such statement was made in response to interrogation1°76 by a kn~vn go#emment

entirely innocuous or involving crimes other than those charged); U.S.v. Derrick, 163 E3d 799, 818 (4th
Cir. 1998) (government not required to disclose defendant legislators’ statements in which each legislator
characterized as-"campaign contributions" payments they received from prosecution witness because
statements were not relevant); U.S.v. Clark, 957 E2d 248, 252 (6th Cir. 1992) (government not required
to disclose written or recorded statements of defendant related to other crimes still under investigation);
U.S.v. Doe, 60 F.3d 544, 546 (9th Cir. 1995) (government not required to disclose defendant’s statement
that he sawed off shotgun because neither relevant nor in dispute); McGregor v. Gibson, 219 E3d 1245,
1253 (10th Cir. 2000) (government not required to disclose inaudible tape recording that was neither
material nor exculpatory).
The government may not know before trial which of the defendant’s written or recorded statements in
its possession will become relevant at trial. The government, therefore, should disclose any statement of
the defendant that is relevant to any possible defense or argument that the defendant might assert. See
U.S.v. BaiIleaux, 685 F.2d 1105, 1114-15 (9th Cir. 1982) (government should presume statement made
by defendant during criminal investigation is subject to disclosure unless clearly irrelevant; recorded
conversation between defendant attd business associate that rebuts defendant’s alibi and also identifies
defendant’s voice was relevant and, therefore, subject to discovery).
In addition, if the government asserts a colorable claim under the Classified Information-. Procedures
Act ("CIPA"), the defendant must also show that the information sOught will at least be"helpful to the
defense of the accused." 18 U.S.C. app. 3 §§ 1-16’(2000); see, e:g., U.S.v. Fowler, 932 F.2d 306, 310 (4~
Cir. 1991) (use of classified information properly denied because ~ontents of secret documents mentioned
in conspiracy, conveyance, and mail fraud counts not relevant to defend); U.S.v. Varca, 896 E2d 900,
905 (Sth Cir. 1990) (use of classified information properly denied because defendants did not show
information would be helpful or exculpatory and defendant already knew information in documents);
U.S.v. Klimavicius-Viloda, 144 E3d 1249, 1261-62 (9th Cir; 1998) (discovery request for government
disclosure of classified information, which was reviewed during ex parte, in chambers hearing held in
absence of defense counsel, was properly denied because information was not helpful to defense); U.S.v.
Yunis, 924 E2d 1086, 1095 (D.C. Cir. 1991) (discovery request for classified information regarding
conversations between hijacked airplane and control tower was properly denied because government had
colorable interest in not releasing information and defendant could not show information would be
helpful to defense).
1073. See F~.o.R. CRIM. P. 16(a)(1)(A); see, e.g., U.S.v. Bailleaux, 685 F.2d 1105, 1113 (9th Cir.
1982) (tape of defendant’s conversation held by FBI was within possession of government for purposes of
discovery; irrelevant that government did not receive tape from FBI until night before offering tape into
evidence at trial). But see, e.g., U.S.v. Collazo-Aponte, 216 E3d 163, 189 (1st Cir. 2000) (no obligation
to disclose statement that was in the possession of the Commonwealth of Puerto Rico).
Statements held by the court or probation officers are not usually considered to be within the
possession of the government for discovery purposes because the Brady doctrine and Rule 16 focus
primarily on activities of the prosecutor. See, e.g., U.S.v. Trevino, 556 E2d 1265, 1271 (Sth Cir. 1977)
(because probation officer is not affiliated with prosecution, neither Jencks Act nor Rule 16 requires
disclosure of materials in possession of probation officer); U.S.v. Zavala, 839 E2d 523, 528 (9th Cir.
1988) (per curiam) (probation reports held by probation officers are not within possession of government
for discovery purposes).
1074. See FED. R. CRIM. E 16(a)(1)(A); see, a.g., U.S.v. Bailleaux, 685 E2d 1105, 1113-14 (9th Cir.
1982) (failure to disclose statement violated Rule 16 when government attorney could have discovered
existence of statements in FBI’s possession by exercising reasonable dil)gence).
1075. See FEte. R. CgIM. E 16(a)(1)(A); see, e.g., U.S.v. Koskeddes, 877 E2d 1129, 1133 (2d Cir.
1989) (government’s duty to disclose was discharged by typewritten memorandum that provided defendant with all information contained in handwritten notes of IRS interviews with defendant); U.S.v.
Gonzalez, 967 F.2d 1032, 1036 (Sth Cir. 1992) (per curiam) (government’s duty to disclose statement
made by defendant to arresting officer in drug-trafficking case was discharged by officer’s testimony at
detention hearing in advance of trial); U.S.v. Holloway, 740 E2d 1373, 1381 (6th Cir. 1984) (government’s duty to disclose was discharged by report released to defendant that provided "substance" of
defendant’s oral statement); U,S. v. Hernandez-Muiz, 170 E3d 1007, 1010 (10th Cir. 1999) (government’s duty to disclose defendant’s statement was discharged when agent testified to statement at
preliminary heating).
1076. See FED. R. CRIM. E 16(a)(1)(A); see, e.g., U.S.v. Kusek, 844 E2d 942, 948-49 (2d Cir. 1988)
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a~ent lO77 A defendant may also request his or her recorded grand jury testimony that
relates to the offensechar
g .ed lO78
yo Finall
g .... . the overnment must disclose the substance of any other relevant oral statement made by the defendant in response to
interrogation by a known government agent if the government intends to use such
statement at trial~1079 Rule 16 also requires the government, upon request, to furnish a
copy of the defendant’s criminal ~ecord.1°8°
Under Rule 16, the defendant may inspect, copy, or photograph1°81 documents,
books, papers, and tangible objects1°82 within the actual possession, custody,..Oo.r
control1°83- of the government1°84 that are material to the defendant’s case,"v°~

(defendant’s oral statement was not discoverable because it was not in response to government interrogation when defendant, after being arrested and signing Miranda warning card, blurted out that he had
never seen cash police discovered in his bedroom); U.S.v. Cooper, 800 F.2d 412, 416 (4th Cir. 1986)
(defendant’s incriminating statement, "Not yet, I’m not finished," although in response to officer’s order
to stop hitting victim, was not in response to interrogation); U.S.v. Flores, 63 F.3d 1342, 1365 (5th Cir.
1995) (defendant’s oral statement was not in response to interrogation and therefore not discoverable
when defendant’s angry outburst was directed at third person); U.S.v. Godinez, 114 F.3d 583, 589 (6th
Cir. 1997) (defendant’s response to booking questionnaire was not in response to interrogation because
routine information elicited during booking does not constitute interrogation); U.S.v. Young, 875 F.2d
1357, 1358-59 (8th Cir. 1989) (defendant’s oral statement over telephone was not iri response to
interrogation when defendant, after hearing that wife was in jail for assault, told investigator, "She had
nothing to do with it, I did it.").
1077. See F~.D.R. CRAM. P. 16(a)(1)(A); see, e.g., U.S.v. Burns, 15 F.3d 211,213-14 (lst Cir. 1994)
(statements made by defendant to U.S. Postal Service supervisor were not discoverable because supervisor had ~o criminal law enforcement responsibilities and was not acting as agent of postal inspector when
incriminating statements were made); In re U.S., 834 F.2d 283, 285-87 (2d Cir. 1987) (statements made
by defendant to third party who then repeated statements to government agent were not discoverable);
U.S.v. Gibson, 105 F.3d 1229, 123,¢(8tli’ Cir. 1997) (statement made by defendant to drug courier was
not discoverable because courier was not go~ment agent at time defendant made statement); U.S.v.
Whitworth, 856 F.2d 1268, 1276 n.3 (9th Cit~ 1988) (statements made by defendant to third party were
not discoverable under Rule 16 because third party was not government agent conducting interrogation);
U.S.v. Bailey, 1’23 F.3d 1381, 1399 (llth Cir. 1997) (statements voluntarily made to individuals whom
defendant did not know were government agents were not discoverable under Rule 16).
1078. See F~.D.R. CRAM. P. 16(a)(1)(A). Rules 6(e), 16(a)(3), and 26.2(f)(3) also deal with grand jury
disclosure provisions.
1079. See FED. R. CRIM. P. 16(a)(1)(A); see, e.g., U.S.v. Ferrer-Crnz, 899 F.2d 135, 140 (lst Cir. 1990)
(oral statement by defendant was not deemed evidence that governmen[ intended to introduce at trial
because prosecutor was unaware of statement until hours before it was introduced, and because statement
was not transcribed and thus existed only in minds of arresting officers); U.S.v. Hernandez-Muniz, 170
F.3d 1007, 1009-10 (10th Cir. 1999) (government met Rule 16 requirement by alerting defendant as to
substance of unrecorded oral statement made under interrogation to government agent when agent
disclosed substance of statement while testifying at preliminary hearing).
1080. See FED. R. CRAM. P. 16(a)(1)(B). As with a defendant’s iequest for his or her written or recorded
statements, a defendant’s request for his or her prior record triggers the government’s duty to search its
files with due diligence. See id.; see, e.g., U.S.v. Audelo-Sanchez, 923 F.2d 129, 130 (9th Cir. 1991) (per
curiam) (government’s duty to disclose prior criminal record was fulfilled by revealing defendant’s record
of prior convictions and FBi rap sheets; disclosure of defendant’s speeding ticket was not required
becanse~ it was a minor infraction not appearing on criminal record or rap sheet). But see, e,g., U.S.v.
Ellender, 947 F.2d 748, 757 (5th Cir. 1991) (no government duty to disclose defendant’s prison record
when government had not suppressed prison record and defendant could have easily subpoenaed it).
1081. See FED. R. CRIM. P. 16(a)(1)(C); see, e.g., U.S.v. Tindle, 808 F.2d 319, 322-23 (4th Cir. 1986)
(no abuse of discretion in refusing to require government to copy and release thousands of business and
financial reeor~ls wheB~6urt permitted defendant access to all records and opportunity to copy those that
were relevant); U.S.v. Kimbrough, 69 E3d 723, 731 (5th Cir. 1995) (no abuse of discretion in refusing to
require government to allow defendant to copy child pornography pictures when government gave
defendant ample access to pictures).
1082. The Fifth Circuit has held that, although tangible objects themselves are discoverable, a
government witness’ intended testimony about those objects is not discoverable under Rule 16(a)(1)(C).
See U.S.v. Ridlehuber, 11 F.3d 516, 525 (5th Cir. 1993) (government officer’s testimony about location
of ammunition clip, which defendant’s counsel had seen during discovery, was not discoverable).
1083. See F~D. R. CRIM. P. 16(a)(1)(C); see, e.g., U.S: v. Johnson, 200 F.3d 529, 535 (7th Cir. 2000)
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(documents are within the possession of the government when in hands of a government prosecutor not
assigned to the case). But see, e.g., U.S.v. Hach, 162 E3d 937, 946 (7th Cir. 1998) (defendant not entitled
to disclosure of medical and psychiatric records of government witness, because such evidence was never
in government’s possession or control); U.S.v. Hall, 171 E3d 1133, 1145 (8th Cir. 1999) (defendants not
entitled to disclosure of medical and psychiatric records of witness wl~-:had attempted suicide because
government did not possess records). The Ninth Circuit has interpreted 16(a)(1)(C) more liberally than
16(a)(1)(A) because 16(a)(1)(C) contains no due diligence language. See U.S.v. Gatto, 763 F.2d 1040,
1048 (9th Cir. 1985) (Rule 16(a)(1)(C) contains no due diligence language and therefore creates an
obligation to disclose only documents within the federal government’s actual possession, custody, or
control). Under such analysis, 16(a)(1)(C) requires disclosure only of documents within khe government’s
actual contro!, but 16(a)(1)(A) requires disclosure of statements within the government’s actual or
constructive control. See id.
1084. See Fnr~. R. CRtM. P. 16(a)(1)(C); see, e.g., U.S.v. Dominguez-Villa, 954 F.2d 562, 566 (9th Cir.
1992) (Rule 16(a)(1)(C) does not require disclosure of personnel files of state law enforcement witnesses
not under federal government control).
Some circuits have expressed an unwillingness to include closely connected investigative agencies
within the definition of government. See, e.g., U.S.v. Hughes, 211 E3d 678, 688 (lst Cir. 2000) (no
obligation to disclose photographs that were in the possession of the Mexican government); Thor v. U.S.,
574 E2d 215, 221 (5th Cir. 1978) (no obligation to.disclose address book that was in the possession of the
Oregon county police, not the federal prosecutor); U.S.v. Marshall, 132 E3d 63, 68 (D.C. Cir. 1998)
(Rule 16(a)(1)(C) does not require disclosure of records in possession of local police department when
federal prosecutor has not yet discovered records and does not act in bad faith). But see, e.g., U.S.v.
Ramirez, 174 F.3d 584, 587 (5th Cir. 1999) (Rule 16(a)(1)(C) requires disclosure of tape recordings in
possession of Bureau of Prisons because Bureau investigated the crime); U.S.v. Bhutani, 175 E3d 572,
577 (7th Cir. 1999) (information and data held by Food and Drug Administration can be imputed to
prosecution); U.S.v. Santiago, 46 F.3d 885, 894 (9th Cir. 1995) (Rule 16(a)(1)(C) requires disclosure of
inmate files when prosecutor had knowledge of and acces~ to them).
1085. See Fno. R. CRtM. P. 16(a)(1)(C); see, e.g., I~,.S.v. Scarpa, 897 F.2d 63, 70 (2d Cir.~1990) (tapes
were not discoverable when they contained conversations immaterial to charged crime); U.S.v. Derrick,
163 E3d 799, 808 (4th Cir. 1998) (legislators’ FBI statement~, in which each legislator characterized as
"campaign contributions" the payments received from prosecution witnesses, were not discoverable
because such evidence was immaterial); U.S.v. Reeves, 892 E2d 1223, 1226 (5th Cir. 1990) (audio and
video tapes and transcripts relating to government agent’s conduct in other arrests were not discoverable
because immaterial to defendants’ entrapment defense); U.S.v. Clark, 957 F.2d 248, 251-52 (6th Cir.
1992) (written or recorded statements related to other illegal activities made by defendant were not
discoverable because immaterial to charged crime); U.S.v. Thompson, 944 E2d 1331, 1341 (7th Cir.
1991) (20 hours of taped telephone conversations recorded through government wiretap were not
discoverable after government supplied defendant with 72 tapes to be used at trial and defendant did not
make prima facie showing that balance of taped conversations would have benefited defense); U.S.v.
Olano, 62 F.3d 1180, 1203 (9th Cir. 1995) (government’s. intent to introduce "scrambler telephone" as
evidence was not discoverable because defendant did not explain how disclosure would have benefited
defense); Johnson v. Gibson, 169 E3d 1239, 1254 (10th Cir. 1999) (in rape prosecution, police records
regarding unsolved rapes were immaterial and, therefore, not discoverable); Wright v. Hopper, 169 E3d
695, 704 (llth Cir. 1999) (mental health records of government witness were not discoverable because
they would have had little bearing on witness’ credibility). BUt see, e.g., Jean v. Rice, 945 E2d 82, 87 (4th
Cir. 1991) (per curiam) (tape recordings and accompanying reports relating to hypnosis of rape victim
and investigating officer by head detective for purpose of enhancing eyewitness descriptions constitute
material evidence and should have been disclosed to defense counsel upon request); U.S.v. Marshall, 132
E3d 63, 67-68 (D.C. Cir. 1998) Oail visitation records, county police records, and pager call records were
subject to disclosure despite government’s contention that materials were not helpful or exculpatory to
defendant).
.
When the weight of evidence against the defendant is overwhelming and the document or object
requested has only a marginal impact on the issue of guilt, the defendant may have difficulty showing that
the discovery is material to the preparation of his or her cas~. See, e.g., U.S.v. Stevens. 985 F.2d 1175,
1180 (2d Cir. 1993) (telephone record was not discoverable because disclosure would noi have countered
government’s case or bolstered defense; would only impact defendant’s decision io testify or alter defense
strategy); U.S.v. Webster, 162 E3d 308, 335-36 (5th Cir. 1998) (requested disclosure was properly
denied on issue of whether investigator had "purchased" testimony of prosecution witness by allowing
conjugal visit, because witness was only 1 of many who testified to rebut defendant’s claim of mental
retardation); U.S.v. Phillip, 948 F.2d 241,250 (6th Cir. 1991) (requested disclosure was properly denied
when defendant failed to show 6-year-old son’s videotaped statement was material to father’s defense in
child abuse case; statement was not material because answers were wildly inconsistent and would not
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at trial,1086 or that are owned by or
intended for use by the government as evidence

were obtained from the defendant,t°s7 The defendant may also inspect, copy, or

photograph examination and test reports,1°8s including physical or mental examination reports, that are within the possession, custody, or control of the government1°s9
if they are either material to the preparation of the defendant’s case or intended for
have been exculpatory at trial); U.S.v. Vue, 13 F.3d 1206, 1208 (8th Cir. 1994) (requested disclosure was
properly denied because defendants failed to show they would have been acquitted had INS records been
introduced); U.S.v. Graham, 83 F.3d 1466, 1473-74 (D.C. Cir. 1996) (results of government witness’
polygraph test in which she admitted to 2 murders were immaterial because witness admitted to murders
on direct examination; also, ample evidence for impeachment existed in addition to polygraph results).
But see, e.g., U.S.v. Marshall, 132 F.3d 63, 69 (D.C. Cir. 1998) (defendant’s jail visitation records
became material when visitor was identified as potential witness during voir dire, thus triggering
government’s prompt disclosure obligation).
In U.S.v. Armstrong, the Supreme Court indicated that the phrase "material to the preparation of the
defendant’s case" may be limited to discovery of evidence to rebut the government’s case-in-chief rather
than discovery of evidence to support any affirmative defense. 517 U.S. 456, 462 (1996). The Court ruled
that appellants were not entitled to discovery of government documents to support their selective
prosecution claim because they did not make a threshold showing of discriminatory effect and discriminatory intent. See id. at 469. The court stated that "in the context of Rule 16 ’the defendant’s defense’ means
the defendant’s response to the Government’s case-in-chief." ld. at 462. Three justices (Breyer, Ginsburg,
and Souter), however, each filed a concurring opinion that limited the holding to discovery in support of
selective prosecution claims. See id. at 471-76. The Ninth Circuit has followed these concurrences. See
U.S.v. Turner, 104 F.3d 1180, 1184 (9th Cir. 1997) (Rule 16(a)(1)(C) does not provide for discovery in
selective prosecution claims; further, defendant was not entitled to discovery material for selective
prosecution claim because statistical data about government’s prosecution history failed to meet Armstrohg’s "appropriate threshold showing" that government was prosecuting with discriminatory purpose
and creating discriminatory effect).
1086. See FED. R. CRl~l. P. 16(a)(!)(C); see, e.g., U.S.v. Dennis, 115 F.3d 524, 534 (7th Cir. 1997)
(Rule 16 was probably not violated:by government’s failure to disclose fingerprint evidence because it
was not used in government’s case-in-chief); U.S.v. Taghipour, 964 F.2d 908, 910-11 (9th Cir. 1992) (per
c~iam) (Rule’16 was not violated by ,’government’s failure to release tape of conversation between
government informant, DEA agent~ and defendant because tape was not relevant to government’s
case-in-chief, and government did not call informant as witness; therefore tapes were not necessary for
defense challenge to witness’ credibility on cross-examination). But see, e.g., U.S.v. Johnson, 713 F.2d
633, 649 (llth Cir. 1983) (Rule 16 was violated by government’s failure to furnish notice of intent to
introduce into evidence defendant’s duffel bags abandoned at airport because evidence was material to
government’s case-in-chief).
1087. See FED. R. CR1M. P. 16(a)(1)(C); see, e.g., U.S.v. Gaddis, 877 F.2d 605, 610-11 (7th Cir. 1989)
(Rule 16 was not violated b~, government’s nondisclosure of altered money order because money order
did not belong to defendant when government obtained it from Postal Service). But see, e.g., U.S.v.
Rodriguez, 799 F.2d 649, 652 (llth Cir. 1986) (per curiam) (Rule 16 was violated by government’s
failure to disclose materials taken from defendant’s wallet after arrest; irrelevant that prosecution
intended to use materials only during cross-examination).
1088. See FED. R. CaI~l. P. 16(a)(1)(D); see, e.g., U.S.v. Price, 75 F.3d 1440, 1445 (10th Cir. 1996) (no
requirement to disclose information about processes used by lab to obtain test results because results
themselves already disclosed); U.S.v. Holloway, 971 F.2d 675, 680 (llth Cir. 1992) (no requirement to
disclose fingerprint and handwriting tests on documents disclosed to defendant because, defendant could
have independently done same analysis).
Only written reports are subject to Rule 16(a)(1)(D) discovery. See, e.g., U.S. v, Smith, 101 F.3d 202,
209 (lst Cir. 1996) (no requirement to disclose test result when expert prepared no written report of
comparison between actual pistol casing found at crime scene with government’s test-firing casings); U.S.
v. Shne, 766 F.2d 1122, 1135 (7th Cir. 1985) (no requirement to disclose expert witness’ use of
magnifying glass to compare photograph of defendant with photograph of bank robber when expert
prepared ~o writt~i~report of examination or conclusions and defendant had access to both photographs
before trial); U.S.v. Glaze, 643 F.2d 549, 552 (8th Cir. 1981) (no requirement to disclose unrecorded
results of inconclusive field test when laboratory test later proved unknown substance was cocaine and
government disclosed written results of second test); cf. U.S.v. Iglesias, 881 F.2d 1519, 1523-24 (9th Cir.
1989) (no requirement to disclose log notes recorded for disclosed lab analysis because notes lacked
finality and were likely to be distorted).
1089. See FED. R. CaLu. P. 16(a)(1)(D). A discovery request for a written report, like requests for
statements and prior criminal records, triggers the government’s duty to search its files with due
diligence. See id.
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use by the government as evidence-in-chief at trial, lO9O In addition, Rule 16 requires
the government, when requested by a defendant, to disclose its intent t~Oogrlely on
expert testimony, as well as the content and bases of such testimony. Such
disclosure applies only to witnesses the government intends to call, and must be in
the form of a written surnnlary.1092
Rule 16 does not permit a defendant to discover reports, t!~emoranda, or other
internal government documents prepared by the government in Connection with the
investigation or prosecution of a case. lO93 Nor can a defendant discover statements
1090. See FED. R. CRIM. E 16(a)(1)(D); see, e.g., U.S.v. Quintero, 872 F.2d 107, 114 (Sth Cir. 1989)
(no requirement to produce chemist’s reports on heroin in weapons prosecution because no physical
evidence of heroin was introduced at trial); U.S.v. DiCarlantonio, 870 E2d 1058, 1062-63 (6th Cir. 1989)
(no requirement to produce locksmith test results because results were offered to rebut defense testimony,
thus not part of prosecution’s case-in-chief).
1091. See FED. R. CRIM. P. 16(a)(1)(E); see, e.g., U.S.v. Gilbert 181 E3d 152, 161 (1st Cir. 1999)
(government fulfilled its disclosure duty by giving statement of proffered testimony to defense as soon as
it was available); U.S.v. Wells, 211 E3d 988, 997 (6th Cir. 2000) (government fulfilled its disclosure
duty by summarizing expert physician’s testimony); U.S.v. Griffin,. 194 E3d 808, 823 (7th Cir. 1999)
(testimony of government expert witness was admissible despite government’s failure to disclose until 3
days before trial because defendant did not request discovery of expert witnesses); U.S.v. Chastain, 198
F.3d 1338, 1348 (llth Cir. 1999) (absent showing that lack of disclosure adversely affected defendant’s
ability to present a defense, customs agent testifying as government expert witness was not a violation).
Depending on its substance,"a.police officer’s testimony may be considered an expert opinion subject to
disclosure under Rule 16(a)(1)(E). See, e.g., U.S.v. DiMarzo, 80 E3d 656, 659-60 (1st Cir. 1996) (no
disclosure required because police officer’s testimony that he had never seen a casual observer allowed at
a drug deal was statement of fact from officer’s experiences, not expert opinion). But see, e.g., I~.S.v.
Ortega, 150 E3d 937, 943 (Sth Cir. 1998) (disclosure required because agent’s testimony, involving
specialized knowledge of drug-related activities and drng~paraphernalia, was expert opinion); U.S.v.
Figueroa-Lopez, 125 F.3d 1241, 1242-47 (9th Cir. 1997) (disclgsure~required because agent’s testimony
applying drug-trafficking profile to defendant was expert opinion, because interpreting profile required
specialized knowledge, and was repeated and extensive).
Effective December 1, 1997, the following addition was made to Rule 16(a)(1)(E): "If the Government
requests discovery under subdivision (b)(1)(C)(ii) of this rule and the defendant complies, the government shall, at the defendant’s request, disclose to the defendant a written summary of testimony the
government intends to use under Rules 702, 703, or 705 as evidence at trial on the issue of the
defendant’s mental condition." FED. R. CP,~I. E 16(a)(1)(E).
1092. See FED. R. CRIM. P. 16(a)(1)(E). Witness lists are usually not discoverable under Rule
16(a)(1)(E). See, e.g., U.S.v. Watts, 95 E3d 617, 619 (7th Cir. 1996) (prospective expert testimony about
which government informed defendant 3 days before trial not discoverable because Rule 16 does not
require government to produce witness list or reduce all witness statements to writing in advance of
witness testimony); U.S.v. Hicks, 103 E3d 837, 841 (9th Cir. 1996) (court erred under Rule 16(a)(1)(E)
by ordering government and defendant to exchange witness lists and summaries of anticipated testimony).
But see, e.g., U.S.v. Fletcher, 74 E3d 49, 54 (4th Cir. 1996) (court did not exceed its authority under Rule
16(a)(1)(E) by ordering exchange of witness lists because disclosure did not affect substantial rights of
the defendants); U.S.v. Nichols, 169 F.3d 1255, 1269 (10th Cir. 1999) (court did not abuse its discretion
by refusing to allow defense expert to testify when expert’s name was omitted from defense’s pretrial list
of witnesses).
1093. See FED. R. CRIM. E 16(a)(2); see, e.g., U.S.v. Koskerides, 877 E2d 1129, 1133-34 (2d Cir.
1989) (no abuse of discretion in denying full access to IRS agent’s report relating to analysis of tax
liability because report constituted "reports, memoranda, or other internal government documents"
exempt from discovery); U.S.v. Mann, 61 E3d 326, 330-31 (Sth Cir. 1995) (abuse of discretion in
requiring disclosure of IRS agent’s report prepared to analyze strength of government’s case; government
did not waive right to nondisclosure by providing defendants limited access to report and later refusing
access when defendants violated informal agreement); U.S.v. Mill~r, 161 E3d 977, 986 (6th Cir. 1998)
(government not required to disclose report of comparison of handwriting exemplars); U.S.v. Goulding,
26 E3d 656, 662 (7th Cir. 1994) (no abuse of discretion in denying discovery of IRS Criminal referral
documents because defendant did not show colorable basis for claim of selective or vindictive prosecution), aft’d, 92 E3d 1187 (7th Cir. 1996); U.S.v. Roach, 28 E3d 729, 734 (8th Cir. 1994) (no abuse of
discretion in denying access to notes regarding investigation of defendant’s case and all other investigations involving government’s confidential informant, informant’s criminal history, and records of investigations in which defendant claimed to have acted as informant because such notes constitute internal
government documents); U.S; v. Amlani, 111 F.3d 705, 712 (9th Cir. 1997) (no abuse of discretion in
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made by government witnesses1°94 except as provided by the Jencks Act.1°95 A
defendant charged with a capital offense, however, may discover the identity of
prospective government witnesses, lO96
The defendant’s request for discovery must be both timely1°97 and specific.1°98
Once the defendant makes a discovery request, the government has a continuing duty
to disclose any newly discovdred information that satisfies the defendant’s request.1°99 Upon the motion of the government; the district court may deny, restrict, or
defer a particular discovery request’11°° The district court has broad discretion to
denying discovery of internal FBI logs that tracked location of certain items, regardless of fact that
government had previously turned over other logs, because defendant was able to ask attorney about each
question); Williamson v. Moore, 221 F.3d 1177, 1183 (llth Cir. 2000) (prosecution was not required to
disclose written notations of prosecutor’s mental impressions of case absent extraordinary circumstances).
1094. See FED. R. CRIM. E 16(a)(2); see, e.g., Buehl v. Vanghn, 166 E3d 163, 181 (3d Cir. 1999)
(witness’ statement that he had seen another witness with gun allegedly used in shootings was not
discoverable); U.S.v. Bros. Constr. Co. of Ohio, 219 E3d 300, 316 (4th Cir. 2000) (written summaries of
government witnesses’ statements were not discoverable); U.S.v. Mills, 810 E2d 907, 910 (9th Cir. 1987)
(witnesses’ pretrial statements were not discoverable whether or not witnesses ultimately testified; fact
that government decided not to call witnesses did not strip statements of Jencks Act protection); U.S.v.
Mendoza-Salgado, 964 F.2d 993, 1001 (10th Cir. 1992) (statements by government informer who simply
introduced suspected drug traffickers to narcotics agent was not discoverable).
1095. See 18 U.S.C. § 3500 (1994). Under the Jencks Act, the defendant may discover a government
witness’ pretrial statements after the witness has testified on direct examination if the statements are in
the government’s possession and relate to the subject matter of the witness’ testimony. Id. The Jencks Act
is discussed in Rule 26. 2: Production of Witness Statements in this section.
1096. See 18 U.S.C. § 3432 .(1994). In addition to not having a statutory right, a defendant in a
noncapit~l case has no due process right t0’discover the identity of prospective government witnesses. See
Weatherford v. Bursey, 429 U.S. 545, 559 (1~77) (due process does not require government to provide
names~f witnesses unfavorable to defendanff~see e.g., U.S.v. Collazo-Aponte, 216 E3d 163, 182(lst
Cir. 2000) (no constitutional or statutory right to disclosure of identities of prosecution witnesses); U.S.v.
Griffin, 194 E3d 808, 822 (7th Cir. 1999) (neither the Constitution nor Rule 16 require disclosure of
prosecution witnesses); U.S.v. House, 939 E2d 659, 663 (8th Cir. 1991) ("Criminal defendants in
noncapital cases are not entitled to pretrial disclosure of witnesses"); U.S.. v. Hicks, 103 E3d 837, 841
(9th Cir. 1996) (court erred under Rule 16(a)(1)(E) by ordering governmentand defendant to exchange
witness lists and summaries of anticipated testimony).
1097. See, e.g., U.S.v. Fullwood, 86 F.3d 27, 32 (2d Cir. 1996) (discovery was denied because
defendant made request less than 1. month before scheduled trial, 5 months after suppression hearing on
admissibility of material, and more than 13 months after defendant knew material existed); U.S.v. De La
Rosa, 196 E3d 712, 715 (7th Cir. 1999) (prosecution has no obligation to disclose summary of statement
by defendant where discovery request was not timely); U.S.v. Mikaelian, 168 E3d 380, 389 (9th Cir.)
(discovery was denied because request made 9 months after guilty plea was entered), amended by 180
F.3d 109t (9th Cir. 1999).
1098. See, e.g., U.S.v. Boyd, 53 E3d 631, 634 (4th Cir. 1995) (discovery was denied because
defendant failed to show with reasonable particularity that requested material existed); U.S.v. Price, 75
E3d 1440, 1444-45 (10th Cir. 1996) (discovery was denied because defendant’s motion under Rule
16(a)(1)(A)-(C) contained only "bare references" to the subparagraphs and were "entirely without
detail"): But see, e.g., U.S.v. Johnson, 200 E3d 529, 534 (7th Cir. 2000) (defendant’s discovery request
was not insufficiently specific where defendant did not name documents that were not in his possession).
1099. See FED. R. CRIM. P. 16(c); see, e.g., U.S.v. Matthews, 20 E3d 538, 550 (2d Cir. 1994)
(government’s continuing duty to disclose was breached when prosecutor became aware of statement
subject to disclosure and did not immediately disclose to defense counsel); U.S.v. Chestang, 849 E2d
528, 533 (llth~ Cir. 19~8) (prosecutor’s continuing duty to disclose was breached when defendant
requested all offers of immunity to government witnesses and government knew but did not reveal that
witness would soon accept written immunity offer; no prejudice to defendant, however, because defense
counsel knew of immunity offer and used information to full advantage on cross-examination). But see,
e.g., U.S.v. Valentine, 984 F.2d 906, 910 (8th Cir. 1993) (prosecutor’s continuing duty to disclose was
satisfied by pretrial release of witness’ name, indication in opening statement that witness would give
expert testimony regarding drug paraphernalia and street value of drugs, and adoption of open files
policy).
1100. See FED. R. CRIM. E 16(d)(1); see, e.g., U.S.v. Rodriguez, 63 E3d 1159, 1168 (Ist Cir. 1995) (no
error to refuse ordering disclosure of material damaging to witness’ credibility because witness had
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sanction the government for failure to comply with discovery requests. 11Ol In determinalready admitted tb prior perjury conviction and little likelihood that requested material would further aid
jury in assesslng witness’ credibility); U.S.v. Polan, 970 F.2d 1280, 1285 (3d Cir. 1992) (no error to
refuse ordering disclosure of prosecution witness’ psychiatric record in action for illegal drug distribution
by physician because records were examined in chambers and court conclud~ that they contained no
exculpatory information); U.S.v. Matta-Ballesteros, 71 F.3d 754, 770 (9th Cir. 1995) (no error to refuse
ordering disclosure of confidential CIA records when defendant asserted defense of public authority but
no other evidence showed connection between defendant and CIA), amended by 98 E3d 1100 (9th Cir.
1996); U.S v. Brown, 954 F.2d 1563, 1572 (llth Cir. 1992) (no error to refuse ordering disclosure of
defendant’s oral statements when government maintained open file case, defense counsel executed
certificate of disclosure, and defendant did not move to compel compliance with discovery request); U.S.
v. Butler, 924 F.2d 1124, 1130 (D.C. Cir. 1991) (no abuse of discretion to refuse ordering disclosure of
information because defendant intentionally delayed serving subpoena until 2 days before trial and was
not prejudiced by government’s failure to comply). BUt see, e.g., U.S.v. Dominguez-Villa, 954 E2d 562,
565 (9th Cir. 1992) (no abuse of discretion to require government to review personnel files of each law
enforcement witness whom defense intended to call at trial and supply defense with information relating
to dishonest or perjurious conduct by those witnesses, despite government’s concern that burden of
searching every file outweighed prospect that something useful would be found).
If it is unclear whether a particular document is discoverable, the government is required to ask the
court for in chambers review. See. e.g., U.S.v. Rosario-Peralta, 175 F.3d 48, 56 (lst Cir. 1999) (court
should have reviewed the records and logs of communications agencies before denying discovery); U.S.
v. Hsu, 155 F.3d 189, 204-06 (3d Cir. 1998) (court is expected to conduct in chambers inspection if
defendant raises issue of materiality in regard to company trade secret information redacted from
documentary evidence by employees with no oversight by court, government, or defense); U.S.v. Hath,
162 F.3d 937, 946 (7th Cir. 1998) (court is expected to conduct in chambers review of psychiatric,
investigative, or medical information to determine if information is discoverable); U.S.v. de Cruz, 82
F.3d 856, 867 (9th Cir. 1996) (requested discovery material wa~ appropriately submitted to courtffor in
chambers inspection when government unsure whether material was discoverable under Rule 16). But
see, e.g., U.S.v. Mitchell, 178 F.3d 904, 907 (7th Cir. 1999) (mere speculation that government fi.le may
contain discoverable information is not sufficient to require remaral for in chambers inspection). The
government is not excused from discovery obligations by its good faith belief that the defendant’s written
statements are not discoverable. See U.S.v. Scafe, 822 E2d 928, 936 (10th Cir. 1987).
A trial court’s decision, after an in chambers inspection, is not reversible on appeal absenta clear
showing that the court abused its discretion. See, e.g., U.S.v. Koskerides, 877 F.2d 1129, 1134 (2d Cir.
1989) (no clear abuse of discretion when court determined that full document did not contain Jencks Act
material in addition to that in redacted version because court reviewed documents in chambers and found
nothing related to witness’ direct examination); U.S.v. Jensen, 69 F.3d 906, 913-14 (8th Cir. 1995) (no
abuse of discretion when court redacted unrelated portion of audiotape after in chambers review;
government had inadvertently recorded 3 1/2 hours of conversation between government agents en route
to undercover operation). In exceptional circumstances, the district court may grant the government an ex
parte hearing. See, e.g., U.S.v. Napue, 834 F.2d 1311, 1320-21 (7th Cir. 1987) (no abuse of discretion to
grant government’s motion for ex parte hearing when government presented ample evidence of defendant’s violent nature and danger to witnesses if identities were disclosed before trial); U.S.v. KlimaviciusViloria, 144 F.3d 1249, 1261-62 (9th Cir. 1998) (no abuse of discretion for court to conduct ex parte
hearing in absence of defense counsel for puq~ose of classified material review under Rule 16(d)(1) and
CIPA.
1101. See FED. R. CRIM. P. 16(d)(2); see, e.g., U.S.v. Candelaria~Silva, 162 E3d 698, 703 (lst Cir.
1998) (court has broad discretion to address discovery violations in light of their seriousness); U.S.v.
Miller, 116 E3d 641, 680 (2d Cir. 1997) (court has broad discretion to determine appropriate remedial
action for government’s Rule 16 violation); Virgin Islands v. Blake, 118 F.3d 972, 977 (3d Cir. 1997)
(court orders made pursuant to discovery rules lie entirely within court’s discretion and are reviewed only
for abuse of discretion); U.S.v. Martinez-Perez, 941 F.2d 295, 302 (Sth Cir. 1991) (per curium)
(appropriate sanction for failure to comply with discovery rule left to sound discretion of court); U.S.v.
Muhammad, 948 E2d 1449, 1455 (6th Cir. 1991) (same); U.S.v.~Ortega, 150 E3d 937, 943 (Sth Cir.
1998) (court has discretion to grant whatever relief it "deems just under the circumstances," including
ordering disclosure, granting a continuance, or prohibiting use of evidence at trial); U.S.v. Scholl, 166
F.3d 964, 972 (9th Cir. 1999) (court did not abuse its discretion by excluding cashier,s checks because
court may order as it deems just under circumstances); U.S.v. Gonzales, 164 F.3d 1285, 1291 (10th Cir.
1999) (courts have broad discretion in imposing discovery sanctions); U.S.v. Accetturo, 966 E2d 631,
636 (llth Cir. 1992) (same); U.S.v. Marshall, 132 E3d 63, 69 (D.C. Cir. 1998) (same).
In exercising their discretion, district courts are to impose the ~east severe sanction that will accomplish
the desired result of prompt and full compliance with the court’s discovery order. See, e.g., U.S.v.
Maldonado-Rivera, 922 F.2d 934, 954 (2d Cir. 1990) (no abuse of discretiofi when court admitted tapes of
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sanction,the court should consider (I) the reasons for the govern11o2 ’
ing an~P.,P
a ropnate
.... " ’- -~-’----- bad faith on the hart of the government; (2)

ment’s failure to mscLose, lncluumg m~y
r
the extent to which the defendant is prejudiced by the failure to disclose;1~°3
conversations offered by prosecution after inadvertent erasure by police of small amount of material on
tapes because erasure did not prejudice ddfendants); U.S.v. Muse, 83 F.3d 672, 674-76 (4th Cir. 1996)
(no abuse of discretion when court admitted photo identification which government had not disclosed
prior to trial because government had not knowingly withheld information and identification was not
central to defense strategy); U.S.v. Katz, 178 F.3d 368, 372 (5th Cir. 1999) (no abuse of discretion when
court excluded testimony of government’s witness, given findings concerning government’s motives in
failing to disclose the information); U.S.v. Spikes, 158 F.3d 921, 927-29 (6th Cir. 1998) (no abuse of
discretion when court allowed government to bring out defendant’s intimidating statements in violation of
Rule 16(d)(2), because defense counsel first "opened the door" to issue during cross-examination); U.S.v.
De La Rosa, 196 F.3d 712, 715 (7th Cir. 1999) (no abuse of discretion when court refused to grant new
trial for discovery violation); U.S.v. Cotroneo, 89 F.3d 510, 514 (8th Cir. 1996) (no abuse of discretion
when court refused to grant continuance after government delay in disclosing materials because new
evidence consisted of only 3 pages which required only short time to inspect, and defendant could not
specifically state why more time was needed); U.S.v. Ivy, 83 F.3d 1266, 1281 (10th Cir. 1996) (no abuse
of discretion when court refused to grant continuance after government failed to disclose transcription of
defendant’s interview with government agent because defendant should have known about interview and
did not request continuance at trial); U.S.v. Marshall, 132 F.3d 63, 69 (D.C. Cir. 1998) (no abuse of
discretion when court failed to sanction government for disclosure delay because court’s deferred ruling
on admissibility of undisclosed evidence amounted to 4-day continuance). But see, e.g., U.S.v. Lanoue,
71 F~3d 966, 977-79 (lst Cir. 1995) (abuse of discretion when court did not declare mistrial after
government failed to disclose recording of defendant, resulting in substantial prejudice to defendant due
to government’s use of recording in cross-examining defendant’s alibi witness); U.S.v. Capers, 61 F.3d
1100, 1104 (4th Cir. 1995) (possible abuse of discretion when court ruled requested discovery material
was not relevant without conducting in chambers inspection; however, defendant was not prejudiced
because other ways to obtain same information existed); U.S.v. Maples, 60 F.3d 244, 246 (6th Cir. 1995)
(abuse o~ discretion to suppress inculpatory videotape of defendant when failure to disclose was not
deliberate and defendant was not prejudiced); ~U.S.v. Schwartz, 857 F.2d 655, 658-59 (9th Cir. 1988)
(abuse ~f discretion to sanction government by excluding testimony when court made no finding that
government violated court order by not reyealing intent to use testimony of codefendant at time witness
list was filed with court); U.S.v. Gonzales, 164 F.3d 1285, 1292 (10th Cir. 1999) (abuse of discretion in
imposing most severe sanction available by completely suppressing the witness’ statement where
prejudice to defendants did not appear to be irreparable).
1102. See FED. R. CRAM. P. 16 advisory committee note; see, e.g., U.S. v. Sepulveda, 15 F.3d 1161,
1178-79 (lst Cir. 1993) (no abuse of discretion in denying defendant’s motion for mistrial when
prosecution did not know of existence of undisclosed report and therefore could not have deliberately
withheld it; report was outside federal government’s control); U.S.v. Muse, 83 F.3d 672, 674-76 (4th Cir.
1996) (no abuse of discretion when court admittedphoto identification that government had not disclosed
prior to trial because information not knowingly withheld and identification was not central to defense
strategy); U.S.v. Muhammad, 948 F.2d 1449, 1455 (6th Cir. 1991) (no abuse of discretion when court
admitted defendant’s out-of-court statement made to officer at scene of arrest because officer apprised
government of statement after trial commenced and no showing that nondisclosure of statement was
result of government negligence or willfulness); U.S.v. De La Rosa, 196 F.3d 712, 717 (7th Cir. 1999)
(no sanction for delay in discovery because there ,alas no finding of bad faith); U.S.v. Longie, 984 F.2d
955, 958 (8th Cir. 1993) (no abuse of discretion when trial court found no bad faith because government
informed defendant of new medical report day after it was found, made it available at first opportunity,
and defense did not accept court’s offer of delay); U.S. v. de Cruz, 82 F.3d 856, 867 (9th Cir. 1996) (no
abuse of discretion when court refused to sanction government for delay in disclosing material because
government was unsure whether material was discoverable and had submitted material for in chambers
inspection); U.S.v. Ivy, 83 F.3d 1266, 1281 (10th Cir. 1996) (no abuse of discretion when court refused to
sanction government for failure to disclose transcription of defendant’s interview with government agent
because violatilan was l~t knowing and defendant did not request continuance at trial); U.S.v. Marshall,
132 F.3d 63, 68 (D.C. Cir. 1998) (no abuse of discretion in admitting local police records during trial
because government discovered records during trial, disclosed them to defendant upon discovery, and did
not act in bad faith).
1103. See FED. R. CRAM. P. 16 advisory committee’s note; see, e.g., U.S.v. Lanoue, 71 F.3d 966,
977-79 (lst Cir. 1995) (prejudice when government’s nondisclosure of recording of defendant deprived
defendant .of opportunity to investigate circumstances of statement and to design intelligent litigation
strategy); U.S.v. Katz, 178 F.3d 368, 372 (5th Cir. 1999) (prejudice when government provided defense
only with poor quality, black and white images instead of high quality, color images); U.S.v. Camargo-
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Vergara, 57 F.3d 993, 998-99 (llth Cir. 1995) (prejudice when government failed to disclose defendant’s
postarrest statement that cocaine felt strange because evidence shattered claim that defendant had no
experience with cocaine and corroborated testimony of codefendant). But see, e.g., U.S.v. Miller, 116
F.3d 641,681 (2d Cir. 1997) (no prejudice when government failed to introduce drug records until after
commencement of trial because court indicated that defendant could consult ant!~4aresent expert testimony
during defendant’s case); U.S.v. De La Rosa, 196 F.3d 712, 717 (7th Cir. 1999) (no sanction for delay in
discovery where there is no showing of prejudice to defendant); U.S.v. Gonzales, 164 F.3d 1285, 1292
(10th Cir. 1999) (court abused its discretion by completely suppressing witness’ trial testimony where it
did not appear that prejudice to defendants was irreparable); U.S.v. Quinn, 123 F.3d 1415, 1422-23 (llth
Cir. 1997) (no prejudice when government, upon learning of new witness during trial, called him to
testify without meeting disclosure requirements, because testimony was "cumulative" of testimony of 2
other properly disclosed witnesses).
J
If the undisclosed materials are not useful to the defendant, or if the defendant already knew of their
existence before receiving them, the discovery violation is not considered prejudicial. See, e.g., U.S.v.
Sepulveda, 15 E3d 1161, 1179 (lst Cir. 1993) (no prejudice from government’s delayed disclosure of
reports on key prosecution witness because defense already had much information concerning witness’
prior criminal history and report had little new information); U.S.v. Thai, 29 F.3d 785, 804 (2d Cir. 1994)
(no prejudice from government’s failure to turn over translations of recordings of statements by
Vietnamese defendant because defense had tapes themselves prior to trial, court offered more time to
prepare cross-examination, and counsel’s opening statements were contradicted by tapes whose translation defense had received); U.S.v. Messerlian, 832 F.2d 778, 795-96 (3d Cir. 1987) (no prejudice from
government’s failure to disclose .medical report because medical expert’s testimony was "cumulative or
incredible" and thus of little value to government’s case); U.S.v. Derrick, 163 F.3d 799, 818 (4th Cir.
1998) (no prejudice from government’s failure to produce taped conversations when tape had been
produced for inspection, but defense counsel had not had opportunity to view it); U.S.v. Whiteside, 810
F.2d 1306. 1308 (5th Cir. 1987) (no prejudice from government’s failure to disclose flier printed by
defendant because flier contributed little weight to already ove*rwhelming evidence against defela, dant);
U.S.v. Phillip, 948 E2d 241, 251 (6th Cir. 1991) (no prejadice from government’s delay in providing
early access to videotaped conversation with defendant~, ~on because defendant was aware of son’s
potential availability to testify at battery trial); .U.S.v. Dennis~ 11~ F.3d 524, 534 (7th Cir. 1997) (no
prejudice from government’s failure to disclose evidence of fingerprints on box because government also
had evidentiary video of defendant receiving and carrying box); U.S.v. Ortega, 150 E3d 937, 943 (8th
Cir. 1998) (no prejudice from government’s failure to place testifying agents’ names on expert’witness
list, because defendant was aware of substance of testimony a week prior to trial and failed to request
continuance); U.S.v. Klimavicius-Viloria, 144 F.3d 1249, 1261 (9th Cir. 1998) (no prejudice from
government and court refusal to disclose classified information reviewed during in chambers heating
because information was not helpful to defense); U.S.v. Ivy, 83 F.3d 1266, 1281 (10th Cir. 1996) (no
prejudice from government’s failure to disclose transcription of defendant’s interview with government
agent because defendant knew of report’s existence and did not request continuance); U.S.v. BuenoSierra, 99 F.3d 375, 380 (llth Cir. 1996) (no prejudice from government’s late disclosure when
government introduced "significant other evidence" at trial to substantiate its contention that defendant
had imported cocaine); U.S.v. Brodie, 871 F.2d 125, 128-30 (D.C. Cir. 1989) (no prejudice from
government’s failure to disclose transcript of secretly recorded conversation between defendant and
informant because defendant knew recording existed and transcript contained nothing exculpatory or
supportive of potential line of defense).
Courts sometimes couch the issue of prejudice to the defendant in terms of harmless error. See, e.g.,
U.S.v. Bruck, 152 E3d 40, 47 (lst Cir. 1998) (admission of testimony consisting of short exchange
between agent and prosecutor that constituted improperly admitted expert opinion was harmless error in
view of other strong evidence indicating defendant’s guilt); U.S.v. Ramirez, 174 E3d 584, 588 (5th Cir.
1999) (even if court erred in excluding special agent’s affidavit, error was harmless because affidavit
would have been cumulative when defense had elicited same information from separate witness); U.S.v.
Carr, 965 E2d 408, 412 (7th Cir. 1992) (failure to disclose government agent’s report of meeting with
informant was harmless error because other documents received by defendant before trial covered
contents of missing report); U.S.v. Sanchez, 963 F.2d 152, 156 ~8th Cir. 1992) (denial of defendant’s
motion for production of documents filed with INS was harmless error because documents neither
enhanced credibility of government witness nor were useful for impeachment purposes, and documents
had no bearing on question of defendant’s guilt); U.S.v. Figueroa-Lopez, 125 F.3d 1241, 1246 (9th Cir.
1997) (admission of-agent’s expert testimony regarding drug-trafficking profile as lay opinion, without
giving defendant notice, was harmless error because agent was qualified and defendant did not show that
verdict would have been different if notice had been given); U.S.v. Sasser, 971 F.2d 470, 481 (10th Cir.
1992) (prosecution’s failure to disclose presentence reports in possession of prosecution was harmless
error because reports contained nothing substantially inconsistent with evidence offered at trial). Although delay in disclosure may violate Rule 16, delay alone is seldom sufficient to create prejudice to the

2001]

CRIMB~AL PROCEDURE PROJECT

1367

and (3) the feasibility of curing the prejudice by granting a continuance.~1°4
Rule 26.2: Production of Witness Statements. Under Rule 2612, which incorporates
the Jencks Act11°~ into the Federal Rules of Criminal Procedure,~°6 the defendant
defendant, especially when the defendant ~eceives the requested materials in time for effective use at trial.
See, e.g., U.S.v. Sepulveda, 15 F.3d 1161, 1179 (lst Cir. 1993) (no prejudice from government’s delayed
disclosure of reports on key prosecution witness because defendants received reports while witness was
still testifying and were able to incorporate contents effectively into cross-examination); U.S.v. Gaytan,
74 F.3d 545, 556 (5th Cir. 1996) (no prejudice from government’s delay in disclosing names of
kidnapping.victims because defendant waited until 1 month before trial to move for dismissal and court
ordered government to disclose names 2 weeks before trial); U.S.v. Salerno, 108 F.3d 730, 743 (7th Cir.
1997) (no prejudice from government’s delayed disclosure of scale model of crime scene because
defendant had ample time to inspect model, never indicated how additional time would have altered
strategy, and defense counsel knew about model before trial and could have retained experts); U.S.v.
Thornberg, 844 F.2d 573, 580 (8th Cir. 1988) (no prejudice from government’s delay in disclosing
depositions because defendant learned of depositions 3 weeks before introduction into evidence and
depositions were not inconsistent with defendant’s opening statement); U.S.v. Baker, 10 F.3d 1374, 1398
(9th Cir. 1993) (no prejudice from alleged discovery violations because court routinely granted defense
recesses and continuances to examine newly discovered evidence or prepare to cross-examine unanticipated witnesses); U.S.v. Hastamorir, 881 F.2d 1551., 1558-59 (llth Cir. 1989) (no prejudice from
government’s delay in disclosing evidence of latent fingerprints on drug package because defendant was
informed of existence 4 days before trial).
1104. See F~.o.R. CRl~l. P. 16 advisory committee’s note. A continuance usually cures any prejudice to
the defendant. See, e.g., U.S.v. Miller, 116 F.3d 641,681 (2d Cir. 1997) (continuance was sufficient to
cure any prejudice when court allowed government to introduce drug records after commencement of
trial); U.S.v. Singer, 970 F.2d 1414, 1418 (5th Cir. 1992) (continuance was sufficient to cure potential
prejudice when defendant alleged government had not provided Jencks Act materials in narcotics case);
U.S.v. White, 985 F.2d 271,276 (6th Cir. 1993) (1-week continuance was sufficient to cure potential
prejudice from prosecution’s delayed~lisc~osure 3 days prior to trial of 5 rounds of ammunition found in
defendant’s car); U.S.v. Flores-Mireles, 112 F.3d 337, 340 (8th Cir. 1997) (continuance was sufficient to
cure p~ejudice after government withheld diae-0verable tapes because defendant had time to transcribe,
review and use tapes); U.S.v. Gonzales, !~64 F.3d 1285, 1291 (10th Cir. 1999) (continuance was sufficient
to cure prejudice caused when government knowingly and intentionally violated discovery orders); U.S.
v. Euceda-Hernandez, 768 F.2d 1307, 1311-14 (llth Cir. 1985) (continuance was sufficient to cure
prejudice when government honestly and unintentionally failed to disclose materials and defendant knew
about evidence before trial); U.S.v. Marshall, 132 F.3d 63, 69 (D.C. Cir. 1998) (continuance was
sufficient to cure prejudice when defense knowingly made false opening statements that were contradicted by jail visitation records which government had failed to disclose). But see, e.g., U.S.v. Wicker,
848 F.2d 1059, 1061-62 (10th Cir. 1988) (continuance was insufficient to cure government’s failure to
comply with discovery schedule; suppression of evidence was appropriate when delay was caused by
government’s failure to remind expert witness to type and forward report, where defendant could not
prepare defense or retain expert witness without government report, court docket was full, trial was
postponed once before, and all parties agreed to original discovery schedule).
In some circuits, a defendant who fails to move for a continuance upon learning that the government
failed to comply with a discovery request waive~ the issue of prejudice on appeal. See, e.g., U.S.v.
Giraldo, 822 F.2d 205, 212 (2d Cir. 1987) (no abuse of discretion to admit government’s previously
undisclosed evidence; right to appeal issue effectively waived when defendant made no motion for
continuance, but merely insisted that evidence be excluded); U.S.v. Glover, 846 F.2d 339, 342 (6th Cir.
1988) (same); U.S.v. Wilson, 160 F.3d 732, 741 (D.C. Cir. 1998) (no abuse of discretion to admit
witness’ recanted statement when defendant did not request continuance).
1105. 18 U.S.C. § 3500 (1994). The Jencks Act entitles defendants to discover statements (as defined
in the Act and Rule 26.2) of the government’s witnesses. Id. The Jencks Act applies only to federal
prosecutions. See Martin v. Maggio, 711 F.2d 1273, 1283 (5th Cir. 1983) (per curiam) (defendant in state
court criminal~trial ist~ entitled to Jencks Act discovery); Lincoln v. Sunn, 807 F.2d 805, 816 (9th Cir.
1987) (same).
1106. Rule 26.2 expands the Jencks Act by allowing the government to discover statements of not only
the government’s witnesses, but also the defendant’s witnesses. See FEo. R. CR1M. P. 26.2 advisory
committee’s note. ’In addition, Rule 26.2(g) extends Jencks Act discovery to proceedings under other
Federal Rules of Criminal Procedure. See id. Effective December 1, 1998, Rule 26.2(g) was amended to
extend the Jencks Act to the following proceedings: (1) suppression hearings under .Rule 12; (2) trial
~nder Rule 26.2; (3) sentencing under Rule 32(c)(2); (4) hearings to revoke or modify probation or
supervised release under Rule 32.1(c); (5) detention hearings under Rule 46(i); (6) to the extent specified

1368

THE GEORGETOWN LAW JOURNAL

[Vol. 89:1229
11°7
may discover a government witness’ pretrial statements
after the witness has
testified on direct examinationlt°s if the statements are in the government’s possessionIt°9 and relate to the subject matter of the witness’ testimony.ltt°A defendant’s
in Rule 8 of the Rules Governing Proceedings under 28 U.S.C. § 2255; and (7) preliminary examinations
under Rule 5 1 See FED. R. CRIU. P. 26.2(g).
1107. See, e.g., U.S.v. Blais, 98 F.3d 647, 650 (lst Cir. 1996) (police officer’s statements were not
Jencks Act material because officer not government agent and did not testify); U.S.v. Bros. Constr. Co. of
Ohio, 219 E3d 300, 316 (4th Cir. 2000) (written summary of statements did not constitute witness
statements where witnesses refused to adopt statements as their own); U.S.v. Rivera, 6 F.3d 431,439 (7th
Cir. 1993) (statements of codefendant during unsuccessful plea negotiations were not Jencks Act
material); U.S.v. Redding, 16 E3d 298, 301 (8th Cir. 1994) (officer’s notes of interview with defense
witness, even if notes qualified as statements made by witness, were not Jencks Act material), aft’d, 105
F.3d 1254 (8th Cir. 1997). But see, e.g., U.S.v. Johnson, 200 F.3d 529, 535 (7th Cir. 2000) (statements
read to witness that witness approved of are witness statements under the Jencks Act).
1108. See 18 U.S.C. § 3500(b); FnD. R. CRIu.’P. 26.2(a); see, e.g., U.S.v. Neal, 36 E3d 1190, 1197 (lst
Cir. 1994) (defendant is entitled to production of prior statements of government witnesses only after
witnesses have testified on direct examination); U.S.v. Gluzman, 154 F.3d 49, 51 (2d Cir. 1998) (per
curiam) (same); U.S.v. Martinez, 151 F.3d 384, 389 (5th Cir. 1998) (defendant entitled to production of
evidence Impeaching witness only after witness has testified on direct examination); U.S.v. Green, 151
E3d 1111, 1115 (8th Cir. 1998) (defendant entitled to production of witness’ grand jury transcript only
after witness has testified on direct examination). But see, e.g., U.S.v. Greer, 939 E2d 1076, 1098 (5th
Cir. 1991) (defendant not entitled to discover grand jury transcripts of 5 government witnesses who never
testified at trial); U.S.v. Williams, 165 F.3d 1193, 1195 (8th Cir. 1998) (defendant not entitled to discover
handwriting expert’s report prior to witness testifying); U.S.v. Barker, 988 F.2d 77, 78-79 (9th Cir. 1993)
(defendant not entitled to discover, prior to trial, fact that prosecution witness, who failed to identify
defendant in line-up, subsequently identified defendant from photograph of line-up; Jencks Act applies
only to discovery following witness’ testimony on direct examination); U.S.v. Tarantino, 846 F.2d 1384,
1418 (D.C. Cir. 1988) (per curiam) (defendant not entitled to discover statements made by coconspirator
and prospective government witness until after cocol~pirator’s direct testimony). It is, however, Within
the district court’s discretion to order production of Jencks Act material before the witness.testifies. See
U.S.v. Blackburn, 9 F.3d 353, 357-58 (5th Cir. 1993); seb, e.~., U.S.v. Lopez, 147 E3d 1, 3-5 (lst Cir.
1998) (although government provided Jencks Act statements to defendant 5-6 days before witnesses’ trial
testimony, thereby exceeding requirements of Jencks Act, government should have followed court order
requiring production 14 days prior to start of trial).
1109. See 18 U.S.C. § 3500(b); FED. R. CraM. P. 26.2(a); see, e.g., U.S.v. Chen, 131 E3d 375, 378 (4th
Cir. 1997) (no obligation to disclose transcript of witness’ prior testimony in sealed juvenile proceeding
because government did not have custody of transcript); U.S.v. Hail, 171 F.3d 1133, 1144 (Sth Cir. 1998)
(no obligation to disclose medical and psychiatric records because government did not possess or control
records); U.S.v. Durham, 941 E2d 858, 861 (9th Cir. 1991) (no obligation under Jencks Act to disclose
notes taken by state investigator during interview of witness because government did not possess notes);
U.S.v. Calderon, 127 F.3d 1314, 1334-35 (llth Cir. 1997)’ (no obligation to provide trhnscript of prior
witness testimony in related matter because government did not possess transcript). But see, e.g., U.S.v.
Bhutani, 175 F.3d 572, 577 (7th Cir. 1999) (information held by FDA can be imputed to prosecution. The
government has no obligation to create Jencks Act material by recording or taking notes of all aspects of
witness interviews. See U.S.v. Brimage, 115 F.3d 73, 76 (lst Cir. 1997). The existence or nonexistence of
Jencks Act statements is an issue of fact to be determined by the district court. See, e.g., U.S.v. Johnson,
820 E2d 1065, 1073 (gth Cir. 1987) (court’s determination that government possessed no Jencks Act
statements was not clearly erroneous when court directed government to provide all existing documents,
and defendant failed to object to unsubstantiated hearsay testimony of FBI agent that no written
statements existed and did not request further court inquiries).
.1110. See 18 U.S.C. § 3500(b); FED. R. CraM. P. 26.2(a); see, e.g., U.S.v. Ramirez, 145 F.3d 345, 356
(5th Cir. 1998) (government was not required under Jencks Act to produce agent’s interview material
because it did not relate to subject matter of witness’ testimony); U.S.v. Susskind, 4 F.3d 1400, 1404-05
(6th Cir. 1993) (en banc) (government was not required under Jencks Act to produce witness’ statements
when related to subject matter at issue in case but not to witliess’ direct testimony); U.S.v. Pittman, 82
F.3d 152, 156 (7th Cir. 1996) (government was not required under Jencks Act todisclose portion of IRS
agent’s report which did not pertain to her testimony); U.S.v. Byrne, 83 F.3d 984, 990 (Sth Cir. 1996)
(government was not required under Jencks Act to disclose report and audiotape of pre-indictment drug
transaction wheh they were not subject of officer’s testimony but only background information); U.S.v.
Casamayor, 837 F.2d 1509, 1513 (llth Cir. 1988) (per curiam) (government was not required under
Jencks Act to produce tape recording of conversation between government’s witness and defendant’s
witness because conversation was not mentioned during direct examination). But see, e.g., U.S.v. Lewis,
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request for Jencks Act statements must be timelyltu and sufficiently precise to
identify the particular statements sougllt.H12 Requests that are overbroadH~3 or made
before the witness has testified are not valid.1H4
Witnesses’ statements which are subject to discovery under the Jencks Act include:
(1) statements written, signed, ~or otherwise adopted or approved by a witness; ~ ~ ~ (2)

35 F.3d 148, 152 (4th Cir. 1994) (government was required to provide portions of investigatory report
containing agent’s summaries of witness interviews because summaries related to subject matter of
agent’s testimony); U.S.v. Brnmel-Alvarez, 991 F.2d 1452, 1464-65 (9th Cir. 1992) (government was
required to release agent witness’ memorandum because related to meetings and investigations to which
he testified and could have provided impeachment evidence to defendant). Courts occasionally frame the
analysis of relevance in terms of prejudice to the defendant. See, e.g., U.S.v. Barlin, 686 F.2d 81, 92 (2d
Cir. 1982) (no prejudice to defendant when lost or destroyed Jencks Act statements related to telephone
conversation not mentioned during direct examination).
1111. See e.g., U.S.v. Scotti, 47 F.3d 1237, 1250 (2d Cir. 1995) (Jencks Act discovery waived because
defendant did not make request until cross-examination); U.S.v. Knapp, 25 F.3d 451,460 (7th Cir. 1994)
(Jencks Act discovery waived becausedefendant failed to request IRS agent’s report at trial following
agent’s testimony); U.S.v. Whitworth, 856 F.2d 1268, 1276-77 (9th Cir. 1988) (Jencks Act discovery
waived because defendant failed to object to court’s ruling that government complied with all Jencks Act
discovery requests).
1112. See, e.g., U.S.v. Johnson, 200 F.3d 529, 535 (7th Cir. 2000) (defendant was not required to
identify requested documents by name to satisfy the Jencks specificity requirement when requested
documents were not in defendant’s possession); U.S.v. Wallace, 848 F.2d 1464, 1470-71 (9th Cir. 1988)
(no "ritual of words" required to make Jencks Act request; defendant need only raise issue in timely
manner and with sufficient precision to identify statements requested).
1113. See, e.g., U.S.v. Pepe, 747 F.2d 632, 657-58 (llth Cir. 1984) (Jencks Act request for all of
goverr~ent witness’ prior statements ~¢as patently overbroad because government would have been
forced to find and produce all statements that witness, former participant in organized crime, ever made
about organized crime and loan-sharking). But see, e.g., U.S.v. Roark, 924 F.2d 1426, 1431 (8th Cir.
1991y’(court erred in ruling that 200-300 tapes made by undercover agent need not be produced under
Jencks Act because too voluminous):
1114. See 18 U.S.C. § 3500(b); F~.o.R. CRIM. P. 26.2(a); see, e.g., U.S.v. Hanna, 55 F.3d 1456, 1459
(9th Cir. 1995) (Jencks Act discovery waived where request for production of statement was only made in
pretrial motion, not after government witnesses testified). But see, e.g., U.S.v. Newman, 849 F.2d 156,
159 (5th Cir. 1988) (pretrial request by defendant for government to disclose all Jencks Act materials
obligated government during trial to produce statements made by case-in-chief and rebuttal witnesses; no
burden on defendant to request material during trial).
1115. See 18 U.S.C. § 3500(e)(1); FED. R. CRIM. P. 26.2(f)(1); see, e.g., U.S.v. Johnson, 200 F.3d 529, "
535 (7th Cir. 2000) (statements read to witness that witness approved of are witness statements under the
Jencks Act); U.S.v. Wallace, 848 F.2d 1464, 1470 (9th Cir. 1988) (defendant was entitled to discover
witness’ typewritten notes used to refresh recollection while testifying before grand jury). But see, e.g.,
U.S.v. Marrero-Ortiz, 160 F.3d 768, 775 (lst Cir. 1998) (defendant was not entitled to discovery of
written summary of witness interview because summary was not a "statement" for purposes of Jencks
Act’s disclosure requirements); U.S.v. Scotti, 47 F.3d 1237, 1249 (2d Cir. 1995) (defendant was not
entitl.ed to production of FBI agent’s rough notes of witness interview absent any indicationthat witness
signed, adopted, vouched for, or intended to be accountable for contents of notes); U.S.v. Bros. Constr.
Co. of Ohio, 219 F.3d 300, 316 (4th Cir. 2000) (written summary of statements did not constitute witness
statemems where witnesses refused to adopt statements as their own); U.S.v. Martinez, 87 F.3d 731,
734-38 (5th Cir. 1996) (defendant was not entitled to discover government agent’s report from interview
with witness because report was not "recorded contemporaneously" with interview, report was not
verbatim account, and witness never approved of report); U.S.v. Medina, 992 F.2d 573, 580 (6th Cir.
1993) (defendant was rl~entitled to production of DEA interview report when notes were not read back
to witness who neither read them herself nor otherwise adopted them); U.S.v. Morris, 957 F.2d 1391,
1402 (7th Cir. 1992) (defendant was not entitled to discover reports prepared by FBI agents summarizing
oral interviews with government witness that did not contain verbatim recital of any oral statement and
were not adopted by witness); U.S.v. Delgado, 56 F.3d 1357, 1364 (llth Cir. 1995) (defendant was not
entitled to production of DEA agent’s notes from debriefings of codefendant because codefendant never
adopted or approved notes); U.S.v. Thomas, 97 F.3d 1499, 1502 (D.C. Cir. 1996) (although court
assumed that DEA agents’ draft reports were Jencks Act "statements," court questioned whether draft
reports generally qualify as Jencks Act material because draft reports usually are not signed or otherwise
adopted by witness).
The adoption of a statement is valid only if the witness first reads or has the statements read to him or
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vorbatim transcriptions of oral statements;1116 and (3) grand jury testimony.1117 The
Jencks Act does not require the government to disclose notes taken by prosecutors or
their agents during an interview with a witness or summaries of those notes.~8 An
agent’s summary of a witness’ statements, however, may be considered a Jencks Act
her and then unambiguously signals approval. See Goldberg v. U.S., 425 U.S. 94, 110& n. 19 (1976) (case
remanded for inquiry into whether attorney’s notes from conversation with witness were read to or by
witness, and whether witness signed, adopted, or approved them); see, e.g., U.S.v. Marrero-Ortiz, 160
E3d 768, 775 (lst Cir. 1998) (defendant was not entitled to discovery of written summary of witness
interview because no evidence that witness adopted the notes in question); U.S.v. Smith, 31 F.3d 1294,
1301-02 (4th Cir. 1994) (prosecutor’s notes of witness interview were not adopted because prosecutor and
witness testified that witness had not seen, reviewed, or otherwise adopted notes as her own); U.S.v.
Lindell; 881 E2d 1313, 1325-26 (5th Cir. 1989) (notes taken by government agent during interview of
codefendant were not adopted by codefendant-because codefendant neither signed nor approved the
notes); U.S.v. Farley, 2 E3d 645, 654-55 (6th Cir. 1993) (FBI summaries of interviews with government
witness were not approved because no evidence offered to prove that statements were adopted by
witness); U.S.v. Morris, 957 F.2d 1391, 1402 (7th Cir. 1992) (reports prepared by FBI agents summarizing oral interviews with government witness were not approved because neither signed nor adopted by
witness); U.S.v. Grajales-Montoya, 117 F.3d 356, 362 (8th Cir. 1997) (notes taken when Spanish-English
translator repeated witness’ answers were not Jencks Act material because statements were not read back
to witness for purpose of witness approval); U.S.v. Ricks, 817 F.2d 692, 697-98 (llth Cir. 1987)
(government memorandum was not Jencks Act statement because it was never read back to witness). But
see, e.g., U.S.v. Boshell, 952 E2d 1101, 1104 (9th Cir. 1991) (cryptic notes taken by government agent
interviewing witness were discoverable because they were occasionally read back to and confirmed by .
witness, and thus adopted by him). An in chambers review might be appropriate when there is question as
to whether a witness has adopted or approved a statement. See, e.g., U.S.v. Ogbuehi, 18 E3d 807, 810-11
(9th Cir. 1994) (in chambers review appropriate when defendant had sufficient foundation tha& codefendant adopted prosecutor’s notes as her statement).
.
1116. See 18 U.S.C. § 3500(e)(2); FEt). R. CRIM. P. 26.~(f)(2); see, e.g., U.S.v. Arboleda, 929 E2d 858,
863 n.8 (lst Cir. 1991) (agent’s testimony that, while interviewiqg witness, agent read back stlbstantially
what agent had written to check accuracy did not compel ~onc~lusion that agent’s notes were verbatim
record of witness’ words); U.S.v. Ramos, 27 F.3d 65, 69-70 (3d Cir. 1994) (officer’s rough notes of
interview with cooperating coconspirators not Jencks Act statements because not substantially verbatim
recitals), aff’d, 151 E3d 1027 (3d Cir. 1998); U.S.v. Hall, 93 E3d 126, 130 (4th Cir. 1996) (defendant
was not entitled to government’s notes from interview with witness because witness had never seen notes
and agents never asserted that notes were either verbatim statements or approved by witness); U.S.v.
Williams, 998 E2d 258, 269 (5th Cir. 1993) (FBI 302 Forms, containing summaries of interviews with
government witness, were not Jencks Act material because they did not contain verbatim statements by
witness); U.S.v. Phibbs, 999 E2d 1053, 1.089 (6th Cir. 1993) (pretrial interview notes were not Jencks
Act material because witness did not adopt notes as substantially verbatim statements given by him); U.S.
v. Pisello, 877 F.2d 762, 768 (9th Cir. 1989) (government did not "admit" that handwritten notes
contained § 3500(e)(2) statements by producing typed, formal memoranda based on notes; determination
of whether notes taken by FBI agents in interviews with prospective witnesses contained verbatim
statements remained question of fact); U.S.v. Delgado, 56 E3d 1357, 1364 (llth Cir. 1995) (DEA agent’s
notes from debriefings of codefendant were not Jencks Act material because they were not verbatim
transcripts).
1117. See 18 U.S.C. § 3500(e)(3); FEo. R. CRAM. P. 26.2(f)(3); see e.g., U.S.v. Montgomery, 210 F.3d
446, 451 (5th Cir. 2000) (government violated Jencks Act by failing to produce undercover officer’s
grand jury testimony). But see, e.g., U.S.v. Susskind, 4 E3d 1400, 1406 (6th Cir. 1993) (en bane)
(questions asked by lawyer of grand jury witness were not "statements" for purposes of Jencks Act); U.S.
v. Murphy, 768 F.2d 1518, 1533 (7th Cir. 1985) (agent’s testimony to grand jury regarding information to
which prosecutor expected third party to testify at trial was not Jencks Act statement of third party and
thus not subject to discovery).
1118. See Goldberg, 425 U.S. at 105-06 (defendant is not entitled to discover government attorney’s
notes of mental impressions, personal beliefs, trial strategy, [~r legal conclusions); see e.g., U.S.v.
LiCausi, 167 F.3d 36,. 50 (lst Cir. 1999) (defendant was not entitled to notes of FBI agent’s investigation); U.S.v. Shyres, 898 E2d 647, 657 (8th Cir. 1990) (defendant was not entitled to discover
government agent,s general notes from witness interviews); U.S.v. Alvarez, 86 F.3d 901, 906 (9th Cir.
1996) (defendant was not entitled to discover police officer’s recorded surveillance notes because
recording Was intended to supplement officer’s memory rather than be a statement about a witness made
in preparation for litigation); U.S.v. Donato, 99 E3d 426, 433 (D.C. Cir. 1997) (defendant was not
entitled to agent’s notes from interview with witness because notes only included agent’s "selection" of
pertinent information and could not properly be called witness’ "own words").
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statement of the agent and therefore subject to discovery if the agent testifies at
trial.l!19 Some circuits hold that corporate records,1~2° tax retnrns,~121 and computer
programs~122 are not Jencks Act statements and therefore not subject to Rule 26.2
discovery.
If the government challenges the defendant’s Rule 26.2 discovery request, the
district court must inspect the disputed material in chambers and redact any material
that is not a statement of the witness or does not relate to the subject matter of the
witness’ testimony,1123 The district court may strike the government witness’ testimony and/or declare a mistrial if the government’s failure to comply with a discovery
order results in prejudice to the defendant.~24 In determining whether loss or

1119. See, e.g., U.S.v. Welch, 810 F.2d 485, 490-91 (5th Cir. 1987) (defendant was entitled to discover
government agent’s summaries and notes when agent testified at trial). But see, e.g., U.S.v. Alvarez, 86
F.3d 901,906 (9th Cir. 1996) (defendant was not entitled to discover police officer’s recorded surveillance notes because recording was intended to supplement officer’s memory rather than serve as a
statement about a witness made in preparation for litigation; defendant was entitled to discover final
report based on tape recording after officer’s testimony at trial).
The Jencks Act does not prevent the government from instructing its agents not to take notes during
meetings with witnesses. See, e.g., U.S.v. Brimage, 115 F.3d 73, 76 (lst Cir.) (no obligation for
government to create Jencks Act material by recording or taking notes of all aspects of witness
interviews); U.S.v. Head, 586 F.2d 508, 511-12 (5th Cir. 1978) (same); U.S.v. Bernard, 625 F.2d 854,
859 (9th Cir. 1980) (same).
1120. See, e.g., U.S.v. Page, 808 F.2d 723, 730-31 (10th Cir. 1987) (defendant was not entitled to
discover witness’ corporate records).
1121. See, e.g., U.S.v. Carrillo, 561 E2d 1125, 1128 (5th Cir. 1977) (defendant was not entitled to
discover witness’ tax returns).
1122. See~ e.g., U.S.v. Alexander, 789~F.2d 1046, 1049 (4th Cir. 1986) (defendant was not entitled to
discover witness’ computer study consisting of programs and data printouts).
1123. See 18 U.S.C. § 3500(c) (1994); FED. P~?CRIM. P. 26.2(c); U.S.v. Fragoso, 978 F.2d 896, 899
(5th Cir. 1992) (court has duty to inspect document in chambers when defense makes timely request and
record indicates that materials meet Jencks Act definition of statement); see, e.g., U.S~ v. Vargas, 931 E2d
112, 116 (lst Cir. 1991) (no error when court refused to allow defendant to hear taped conversation
involving confidential information, because court reviewed tape in chambers and concluded that search
warrant affidavit accurately summarized contents); U.S.v. Gross, 961 F.2d 1097, 1105 (3d Cir. 1992) (no
error when court evaluated evidence in chambers after defendant suggested government’s notes were
altered); U.S.v. Smith, 31 F.3d 1294, 1302-03 (4th Cir. 1994) (no error when court inspected notes in
chambers, interrogated prosecutor who took notes and concluded that notes were not witness statement
under Jencks Act); U.S.v. Montgomery, 210 F.3d 446, 452 (5th Cir. 2000) (no error when court redacted
portions of grand jury testimony); U.S.v. Bramble, 103 F.3d 1475, 1479 (9th Cir. 1996) (en banc) (no
error when court properly inspected unredacted report in chambers and refused to compel its production
because redacted portions were irrelevant). But see, e.g., U.S.v. Rosario-Peralta, 175 F.3d 48, 54 (lst Cir.
1999) (error not to review records and logs of central communications agencies before denying discovery); U.S.v. Marshall, 985 E2d 901,908 (7th Cir. 19933 (error not to conduct in chambers inspection of
interview notes upon reasonable argument by defendant; however, harmless error due to content of
notes); U.S.v. Smith, 984 F.2d 1084, 1086 (10th Cir. 1993) (error not to grant hearing or in chambers
review of government interview notes of alleged coconspirator because defendant made prima facie
showing that witness statement existed and may have been producible under Jencks Act); U.S.v. Rivera
Pedin, 861 F.2d 1522, 1527-28 (llth Cir. 1988) (error to rely on government’s assurance that witness’
diary pages already produced were only pages containing Jencks Act statements without inspecting diary
in chambers for dates covered by period of witness’ involvement in case). But cf. U.S.v. Hall, 93 F.3d
126, 130 (4th Cir. 1996) (no error when court refused to conduct in chambers inspection of documents
because agents who took rimes never asserted that they were either verbatim statements of witness or
approved by witness); U.S.v. Madrigal, 152 E3d 777, 782 (8th Cir. 1998) (no error when court refused
defendant’s request for in chambers review of agent’s witness interview notes, because defendant
provided no basis for his belief that notes contained Jencks Act material); U.S.v. Delgado, 56 F.3d 1357,
1364 (llth Cir. 1995) (no error when court refused to conduct in chambers examination of reports
because no showing that they contained witness statements).
1124. See 18 U.S.C. § 3500(d); FED. R. CraM. P. 26.2(e); see, e.g., U.S.v. Derrick, 163 F.3d 799, 807
(4th Cir. 1998) (abuse of discretion when court dismissed indictment for government’s discovery
violations absent prejudice to defendant); U.S.v. Maples, 60 F.3d 244, 246 (6th Cir. 1995) (abuse of
discretion when court suppressed inculpatory videotape because government’s failure to disclose was
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destruction of an agent’s notes violates the Jencks Act, courts examine the potential
prejudice to the defendant1125 and the agent’s motivation for destroying the notes. 1126

neither deliberate nor prejudicial to defendant); U.S.v. McKoy,~8 E3d 446, 451-52 (9th Cir. 1996)
(abuse of discretion when court declared mistrial and suppressed witness’ testimony in second trial
because government’s failure to produce statements was unintentional, statements were produced after
mistake realized, and any prejudice was corrected by granting new trial). But see, e.g., U.S.v. Well, 572
E2d 1383, 1385 (9th Cir. 1978) (per curium) (sanction of mistrial and suppression upheld because
government failed to disclose tape recordings of its witnesses and tapes had been erased).
Prejudice to the defendant may be difficult to prove on appeal. See, e.g., U,S. v. Rosado-Peralta, 199
E3d 552, 560 (1st Cir. 1999) (no prejudice from failure to produce flight logs and therefore no need to
determine whether logs were Jencks material); U.S.v. Wong, 78 F.3d 73, 76 (2d Cir. 1996) (no prejudice
from government’s failure to produce statements of government witness because witness impeached
himself during cross-examination and already other substantial evidence for impeachment); U.S.v. Hill,
976 F.2d 132, 142 (3d Cir. 1992) (no prejudice in failure to disclose agent’s grand jury testimony because
material was repetitious and cumulative of evidence available to defendant at trial and would not have
assisted defendant in constructing more effective cross-examination); U.S.v. Johnston, 127 E3d 380, 391
(Sth Cir. 1997) (no prejudice from government’s repeated delays in disclosing Jencks Act materials
during complex case involving I0 defendants, because postponements of examinatibn or crossexamination gave defense counsel adequate time to study materials and prepare); U.S.v. Taylor, 13 E3d
986, 990 (6th Cir. 1994) (no prejudice from government’s failure to turn over seizure hearing transcript in
violation of Jencks Act because failure to disclose constituted oversight, not bad faith or motive to
suppress); U.S.V. Lopez, 6 F.3d 1281, 1289 (7th Cir. 1993) (no prejudice from court’s failure to inspect
potential Jencks Act material before rejecting it because defendant failed to claim harm from omission
and it was extremely unlikely that failure influenced jury or had more than slight effect on trial); U.S.v.
Due, 205 F.3d 1030, 1033 (Sth Cir. 2000) (failure of court to order production of Jejacks material not
prejudicial because notes would not materially a~d defendant in attackin credib" "
Baker, 10 F3d 1374. 13 8 (qth ~ir 1,~ .... =~ ,. ~
g
llity of witness); U.S.v.
~yo) ~no prejumce from alleged discovery violations because court
routinely granted defense recesses and continuances,~to e~amine newly disclosed evidence or prepare to
cross-examine unanticipated witnesses); U.S.v. Valera, 845 E2d 923, 927 (llth Cir. 1988) (no prejudice
from government’s failure to disclose Jencks Act statements because defendant could recall witness for
additional cross-examination); U.S.v. Holton, 116 E3d 1536, 1546 (D.C. Cir. 1997)~(no prejudice from
government’s failure to comply with court order to disclose documents containing handwritten notes
because notes were entirely consistent with detective’s testimony on witness stand and government’s
failure to produce them had no actual consequences). But see, e.g., U.S.v. Gonzales, 164 F.3d 1285, 1292
(10th Cir. 1999) (abuse of discretion in completely suppressing witness’ statements and trial testimony
where defendant was not prejudiced by government’s discovery violation); cf U.S.v. Johnson, 200 F.3d
529, 535 (7th Cir. 2000) (defendant was not responsible for failure to allege prejudice when government "
failed to produce Jencks material because defendant could not know if omission caused prejudice).
1125. See, e.g., U.S.v. Elusma, 849 F.2d 76, 79 (2d Cir. 1988) (no Jencks Act violation in destruction
of agent’s handwritten notes because notes were completely incorporated into typewritten report properly
disclosed to defendant); U.S.v. Braggs, 23 E3d 1047, 1051 (6th Cir. 1994) (no Jencks Act violation in
police officer’s failure to preserve notes taken on scrap paper because, even if preserved, notes consisting
of name and location of suspect would not constitute "statements" under Act); U.S.v. Bastanipour, 697
F.2d 170, 174 (7th Cir. 1982) (no Jencks Act violation in destruction of agent’s handwritten notes because
DEA agent verified accuracy of typewritten report prepared from notes and report properly disclosed
notes to defendant); U.S.v. Leisure, 844 E2d 1347, 1360-61 (8th Cir. 1988) (no Jencks Act violation in
destruction of agent’s handwritten notes because there was no evidence that handwritten notes differed
from typewritten summary properly disclosed to defendant).
1126. See, e.g., U.S.v. Leisure, 844 E2d 1347, 1360-61 (8th Cir. 1988) (no Jencks Act violation in
destruction of agent’s handwritten notes because defendant presented no evidence of bad faith destruction); U.S.v. Simtob, 901 F.2d 799, 808-09 (9th Cir. 1990) (dictum) (no Jencks Act violation in
destruction of agent’s notes because testimony revealed information was written to refresh memory and
court found no impropriety on part of government in desl~oying notes). But see, e.g., U.S.v. Montgomery,
210 F.3d 446, 451 (5th Cir. 2000) (government violated Jencks Act by failing to produce grand jury
testimony notwithstanding that the omission was not caused by the government but by the court reporter,
who quit her job with transcript in her possession and could not be found).
In deciding the issue of good faith, some courts consider whether the agent destroyed the notes in accordance
with regular procedures. See, e.g., U.S.v. Bastanipour, 697 E2d 170, 174 (7th Cir. 1982) (no Jencks Act violation in
destruction of agent’s handwritten notes because agent was unaware of change in agency procedure requiring
preservation of notes and because agent later verified accuracy of typewritten report prepared from notes and
properly disclosed to defendant); U.S.v. Shovea, 580 E2d 1382, 1389-90 (10th Cir. 1978) (no Jencks Act violation
in deslruction of agent’s handwritten notes because agent destroyed notes pursuant to ordinary agency procedure).
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The defendant is not prejudiced by the government’s failure to disclose a witness’
Jencks Act statements when the statements do not deviate from the witness’ trial
testimony or other available evidence.1127 :
Rule 12.1: Notice of Alibi. Rule 12.1 requires defendants, upon the government’s
request, to provide written notice of their intention to offer an alibi defense.~12s The
government must then provide {he defendant with the names and addresses of
witnesses it intends to call at trial to establish the defendant’s presence at the scene of
the offense or to rebut the testimony of the defendant’s alibi witnesses.~129 The
government has a continuing duty to disclose this material prior to and during the
trial)13° The court may exclude the testimony of any government witness whose
identity is not disclosed as required,~13~ except upon a showing of good cause by the

1

1127. See, e.g., U.S.v. Gonzalez, 110 E3d 936, 943 (2d Cir. 1997) (no prejudice from government’s failure to
disclose witness’ testimony because no material inconsistency between testimony and other witnesses’ trial
testimony); U.S.v. Maloof, 205 E3d 819, 827 (5th Cir. 2000) (failure to produce Jencks material is harmless error
where there is no "substantial inconsistency, contradiction or variation" between Jencks material and subsequent
testimony); U.S.v. Susskind, 4 E3d 1400, 1407 (6th Cir. 1993) (en banc) (no prejudice from court’s failure to
require disclosure of witness’ statements under Jencks Act because no inconsistencies between statements and
witness’ testimony); U.S. ’v. Pitmlan, 82 E3d 152, 156 (7th Cir. 1996) (no prejudice from government’s failure to
disclose portion of IRS agent’s report relevant to testimony at trial because undisclosed material contained no
impeaching evidence); U.S.v. G-runewald, 987 E2d 531, 535 (Sth Cir. 1993) (no prejudice from government’s
failure to produce handwritmn notes because disclosed typewritten summaries of notes were materially same); U.S.
v. Sasser, 971 E2d 470, 481 (10th Cir. 1992) (no prejudice from government’s failure to disclose presentence rapolts
in possession of prosecution on 2 key government witnesses because reports were substantially consistent with
evidence at trial and nothing therein would have exonelated defendan0; U.S.v. Holton, 116 E3d 1536, 1546 (D.C.
Cir. 1997) (no prejudice from government’s failure to disclose detective’s handwritten notes, which were entirely
consistent with his trial testimony, because govermn~nt’s failure to produce had no actual consequences).
l128~FED. R. CraM. P. 12.1(a); see, e.g., U,~. v. Ahmad, 101 F.3d 386, 391 (5th Cir. 1996) (defendant
was not required to give government notic,e of alibi that defendant was not at scene of crime because such
notice was not specifically requested by the government). The defendant’s disclosure duties under Rule
12.1 are discussed under Defendant’s Statutory Disclosure Duties in this section.
1129. See FED. R. CRIM. P. 12.1(b). The government, however, may not be required to disclose the
identities of witnesses whose testimony does not directly rebut the.defendant’s alibi. See, e.g., U.S.v.
Pace, 833 F.2d 1307, 1314-15 (9th Cir. 1987) (defendant was not entitled to discover identity of witness
whose testimony indirectly linked defendant with automobile used to commit crimebut did not establish
defendant’s presence at scene of crime). Additionally, the government is not obligated to furnish the
names of rebuttal witnesses when the defendant’s disclosure of alibi witnesses is not in response to a
government request. See, e.g., U.S.v. Portela, 167 F.3d 687,704 (lst Cir. 1999) (Rule 12.1 not applicable
because court itself set deadline for defense to disclose intent to offer alibi defense); U.S.v. Braxton, 877
F.2d 556, 560 (Tth Cir. 1989) (Rule 12.1 not applicable .when government did not make written demand
for alibi notice but defendant nonetheless provided notice in response to magistrate’s grant of time
extension to fil~ notice).
1130. See FED. R. CRIM. P. 12.1(c); see, e.g., Lewis v. U.S., 771 F.2d 454, 456 (10th Cir. 1985)
(government satisfied continuing duty to disclose because, after learning on opening day of trial that
police sergeant could rebut defendant’s alibi, it notified defendant immediately and did not ~all sergeant
to testify until second day).
1131. See ICED. R. Clma. P. 12.1(d). But see, e.g., U.S.v. Quesada-Bonilla, 952 E2d 597, 603 (lst Cir. 1991) (no
abuse of discretion when court permitted government alibi rebuttal witness to testify, even though not disclosed to
defense within 10 days after disclosure of alibi witness, because defendant knew of witness and harm was cured by
continuance); U.S.v. Bissonette, 164 E3d 1143, 1145 (8th Cir. 1999) (no abuse of discretion by allowing alibi
rebuttal witness lo tes~ause defendant knew substance of witness’ testimony prior to formal disclosure, and
defendants failed to ask for ftmher continuance of trial). Before sanctioning the government for failing to disclose
an alibi rebuttal witness, the district court will consider whether the defendant was prejudiced. See, e.g., U.S.v.
Wood, 780 F.2d 555, 561 (6th Cir. 1986) (no prejudice when defendant knew of government alibi rebuttal witness
and testimony before trial).
If the defendant does not object to the government witness’ testimony at trial, or at least move for a continuance,
the defendant waives the issue of prejudice on appeal. See, e.g., U~S. v. Causey, 834 F.2d 1277, 1280-82 (6th Cir.
1987) (no prejudice when government notified defendant of alibi witness’ identity 1 day before presenting witness at
trial and defendant made no objection to testimony and no motion for continuance).
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government. 1132
Defendant’s Statutory Disclosure Duties. Rules 16, 26.2, and 12.1 require the
defendant to disclose certain types of information to the government. In addition,
Rule 12.2 requires defendants to notify the government of any intention to rely on an
insanity defense or to introduce expert testimony related to a mental condition, t133
Under Rule 16, the government can discover three tyl~es of ,information: (1)
documents and tangible objects in the defendant’s possession or control that the
defendant intends to introduce as evidence in his or her case-in-chief at trial;1134 (2)
examination and test reports in the defendant’s possession or control that the defendant intends to introduce as evidence in his or her case-in-chief at trial;r~a5 and (3)
the defendant,s intent to rely on expert opinion testimony, and the content and bases
of that testimony.1136 Rule 16, however, does not allow the government to discover:
1132. See F~. R. CPaM. P. 12.1(e); see, e.g., U.S.v. Wdls, 88 E3d 704, 710 (9th Cir. 1996) (delayed disclosure of
alibi witness was allowed because witness feared for safety and defendant had violent history). Rule 12.1(e) does
not require a certain type of proceeding to determine whether good cause exists, but use of ex parte hearings have
been upheld. See, e.g., U.S.v. Wills, 88 E3d 704, 710 (9th Cir. 1996) (court’s use ofexparte heating was upheld
because necessary to keep identity of witness from defense).
’
1133. FED. R. CRIM. P. 12.2(a)-(b); see, e.g., Virgin Islands v. Charleswell, 115 F.3d 171, 175 (3d Cir.
1997) (no error in refusing to allow defendant’s expert to testify about defendant’s mental condition
because defendant waited until trial to give notice of potential insanity defense); U.S.v. King, 75 E3d
1217, 1225 (7th Cir. 1996) (no error in refusing jury instruction on insanity defense when defendant did
not give notice of intent before trial, even though defendant had notified government of intent to use
expert testimony indicating depression); U.S.v. Beers, 91 E3d 1201, 1203 (8th cir. 1996) (no error in
refusing to allow insanity defense because defendant missed’deadline to file notice of intent an~, although
defendant claimed she did not realize her own insanity., until after deadline, court knew defendant had
been found competent to stand trial in separate trial c6hducted few months earlier); U.S.v. Nichols, 169
F.3d 1255, 1269 (10th Cir. 1999) (no abuse of discretion in refusing to allow defense expert to testify
about defendant’s mental condition because expert’s name was omitted from defense’s pretrial witness
list provided immediately before start of defense case); U.S.v. Word, 129 E3d 1209, 1211 (i~lth Cir.
1997) (no error.in refusing to allow defense to present expert testimony that defendant s~Jffered from
battered woman’s syndrome when defendant failed to give timely notice of intent to present such
testimony). But see, e.g., U.S.v. Fazzini, 871 E2d 635, 640 (7th Cir. 1989) (error to exclude as "vague,"
expert testimony of mental condition when defendant informed government of intention to defend on
basis of unconsciousness caused by chronic alcoholism because Rule 12.2(a) does not require disclosure
of specific condition; however, evidence was properly excluded despite numerous errors in application of
Rule 12.2 because evidence was irrelevant to defense).
1134. FED. R. CRIr~. P. 16(b)(1)(A); see, e.g., U.S.v. Moore, 208 F.3d 577, 579 (7th Cir. 2000)
(defendant was not obligated to disclose note that bedid not intend to use as evidence-in-chief at trial but
merely to impeach government witness). Except for "buildings and places," which only the defendant
may discover from the government, the items that either side may discover from the other are identical.
FED. R. CPaM. P. 16(a)(1)(C) (upon defendant’s request, government shall permit defendant to inspect and
copy items in government control material to defense preparation, items intended to be used by
government in case-in-chief, or items obtained from or belonging to defendant). But see, e.g., FED. R.
CRIr~. P. 16(b)(1)(A) (upon government’s request, defendant shall permit government to inspect and copy
materials in defendant’s control that defendant intends to use in case-in-chief).
1135. See F)~D. R. CPa~i. P. 16(b)(1)(B); see, e.g., U.S.v. Peters, 937 F.2d 1422, 1426 (gth Cir. 1991)
(conclusions reached by medical expert when examining victim Were not recorded in tangible form and
therefore need not be disclosed to government); U.S.v. Dennison, 937 E2d 559, 566 (10th Cir. 1991)
(verbatim notes taken by doctor when interviewing defendant were not medical reports or results and
therefore need not be disclosed to government).
1136. See F~.D.R. CRAM. P. 16(b)(1)(C). Effective December ~l, 1997, the following addition was made
to Rule 16(b)(1)(C):
The defendant shall, at the government’s request, disclose to the government a written summary
of testimony that the defendant intends to use under Rules 702, 703, or 705 of the Federal Rules
of Evidence-as evidence at trial: (i) if the defendant requests disclosure under subdivision
(a)(1)(E) of this rule and the government complies, or (ii) if the defendant has given notice
under Rule 12.2(b) of an intent to present expert testimony on the defendant’s mental condition.
FED. R. CRAM. P. 16(b)(1)(C).
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destruction of an agent’s notes violates the Jencks Act, courts examine the potential
prejudice to the defendan(1125 and the agent’s motivation for destroying the notes. 1126

neither deliberate nor prejudicial to defendant); U.S.v. McKoy, 78 E9~446, 451-52 (9th Cir. 1996)
(abuse of discretion when court declared mistrial and suppressed witness’ testimony in second trial
because government’s failure to produce statements was unintentional, statements were produced after
mistake realized, and any prejudice was corrected by granting new trial). But see, e.g., U.S.v. Well, 572
F.2d 1383, 1385 (9th Cir. 1978) (per curiam) (sanction of mistrial and suppression upheld because
government failed to disclose tape recordings of its witnesses and tapes had been erased).
Prejudice to the defendant may be difficult to prove on appeal. See, e.g., U,S. v. Rosario-Peralta, 199
F.3d 552, 560 (lst Cir. 1999) (no prejudice from failure to produce flight logs and therefore no need to
determine whether logs were Jencks material); U.S.v. Wong, 78 F.3d 73, 76 (2d Cir. 1996) (no prejudice
from government’s failure to produce statem6nts of government witness becaus~ witness impeached
himself during cross-examination and already other substantial evidence for impeachment); U.S.v. Hill,
976 E2d 132, 142 (3d Cir. 1992) (no prejudice in failure to disclose agent’s grand jury testimony because
material was repetitious and cumulative of evidence available to defendant at trial and would not have
assisted defendant in constructing more effective cross-examination); U.S.v. Johnston, 127 F.3d 380, 391
(5th Cir. 1997) (no prejudice from government’s repeated delays in disclosing Jencks Act materials
during complex case involving 10 defendants, because postponements of examinatibn or crossexamination gave defense counsel adequate time to study materials and prepare); U.S.v. Taylor, 13 F.3d
986, 990 (6th Cir. 1994) (no prejudice from government’s failure to turn over seizure hearing transcript in
violation of Jencks Act because failure to disclose constituted oversight, not bad faith or motive to
suppress); U.S.v. LopeZ, 6 F.3d 1281, 1289 (7th Cir. 1993) (no prejudice from court’s failure to inspect
potential Jencks Act material before rejecting it because defendant failed to claim harm from omission
and it was extremely unlikely that failure influenced jury or had more than slight effect on trial); U.S.v.
Due, 205 F.3d 1030, 1033 (8th Cir. 2000) (failure of cot~rt to order production of Jencks-~natedal not
prejudicial because notes would not materially aid de~ndant in attacking credibility of witness); U.S.v.
Baker, 10 F.3d 1374, 1398 (9th Cir. 1993) (no prejudi6e from alleged discovery violations because court
routinely granted defense recesses and continuances to examine newly disclosed evidence br prepare to
cross-examine unanticipated witnesses); U.S.v. Valera, 845 F.2d 923, 927 (1 lth Cir. 1988) (no prejudice
from government’s failure to disclose Jencks Act statements because defendant could recall witness for
additional cross-examination); U.S.v. Holton, 116 F.3d 1536, 1546 (D.C. Cir. 1997) (no prejudice from
government’s failure to comply with court order to disclose documents containing handwritten notes
because notes were entirely consistent with detective’s testimony on witness stand and government’s
failure to produce them had no actual consequences). But see, e.g., U.S.v. 13onzales, 164 F.3d 1285, 1292
(10th Cir. 1999) (abuse of discretion in completely suppressing witness’ statements and trial testimony
where defendant was not prejudiced by government’s discovery violation); cf. U.S.v. Johnson, 200 F.3d
529, 535 (7th Cir. 2000) (defendant was not responsible for failure to allege prejudice when government ¯
failed to produce Jencks material because defendant could not know if omission caused prejudice).
1125. See, e.g., U.S.v. Elusma, 849 E2d 76, 79 (2d Cir. 1988) (no Jencks Act violation in destruction
of agent’s handwritten notes because notes were completely incorporated into typewritten report properly
disclosed to defendant); U.S.v. Braggs, 23 F.3d 1047, 1051 (6th Cir. 1994) (no Jencks Act violation in
police officer’s failure to preserve notes taken on scrap paper because, even if preserved, notes consisting
of name and location of suspect would not constitute "statements" under Act); U.S.v. Bastanipour, 697
F.2d 170, 174 (7th Cir. 1982) (no Jencks Act violation in destruction of agent’s handwritten notes because
DEA agent verified accuracy of typewritten report prepared from notes and report properly disclosed
notes to defendant); U.S.v. Leisure, 844 E2d 1347, 1360-61 (8th Cir. 1988) (no Jencks Act violation in
destruction of agent’s handwritten notes because there was no evidence that handwritten notes differed
from typewritten summary properly disclosed to defendant).
1126. See, e.g., U.S.v. Leisure, 844 F.2d 1347, 1360-61 (8th Cir. 1988) (no Jencks Act violation in
destruction of agent’s handwritten notes because defendant presented no evidence of bad faith destruction); U.S.v. Simtob, 901 E2d 799, 808-09 (9th Cir. 1990) (dictum) (no Jencks Act violation in
destruction of agent’s notes because testimony revealed info~anation was written to refresh memory and
court found no impropriety on part of government in destroying notes). But see, e.g., U.S.v. Montgomery,
210 F.3d 446, 451 (5th Cir. 2000) (government violated Jencks Act by failing to produce grand jury
testimony notwithstanding that the omission was not caused by the government but by the court reporter,
who quit her job with transcript in her possession and could not be found).
In deciding the issue of good faith, some courts consider whether the agent destroyed the notes in accordance
with regular procedures. See, e.g., U.S.v. Bastanipour, 697 E2d 170, 174 (7th Cir. 1982) (no Jencks Act violation in
destrucfion of agent’s handwritten notes because agent was unaware of change in agency procedure requiring
preservation of notes and because agent later verified accuracy of typewritten report prepared from nole.s and
properly disclosed to defendant); U.S.v. Shovea, 580 E2d 1382, 1389-90 (10th Cir. 1978) (no Jencks Act violation
in destruction of agent’s handwritten notes because agent deslroyed notes pursuant to ordinary agency procedure).

WATERGATE SPECIAL PROSECUTION FORCE
United States Department of Justice
1425 K Street, N.W.
Washington, D.C. 20005

October 21, 1974

The Honorable John J. Sirica
Judge, United States District Court
United States Courthouse
Washington, D. C.
Re :

United States v. Mitchell, et al
Criminal No. 74-110

Dear Judge Sirica:
At the opening of Court this morning counsel for
the defense asked the Government for a copy of a Memorandum from Assistant United States Attorney Earl J. Silbert,
by Assistant United States Attorney Seymour Glanzer to
Professor Archibald Cox, Special Prosecutor. The Government has provided the Court with a copy of this Memorandum
in order to enable the Court to determine whether all or
any part of the Memorandum should be given to counsel for
the defense. The Government respectfully suggests to the
Court that this Memorandum is simply the work product of
attorneys at the Department of Justice reporting to their
superior in an ongoing investigation and that it contains
nothing to which defense counsel are entitled under 18
U.S.C. § 3500, ~v. ~ or any other requirement
of the law. The Government already has turned over to
defense counsel all the Jencks Act statements of Government witness John Wo Dean, including those recorded by
the Assistant United States Attorneys who interviewed him.
In order to assist the Court in determining whether
the Memorandum sought by defense counsel should be turned
over to them, the Government is hereby providing the Court
with copies of all notes taken by the Assistant United
States Attorneys when they interviewed Mr. Dean. Those
notes, in the order in which they are attached to this
letter are:
3 pages of undated notes in the handwriting
of Mr. Silbert;
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5 pages of undated notes in the handwriting
of Mr. Silbert;
3 pages of notes dated 5/2/73 in the handwriting of Assistant United States Attorney
Donald Campbell;
12 pages of notes dated 5/2/73 in the handwriting of Mr. Glanzer; and
3 pages of notes dated 5/3/73 in the handwriting of Mr. Glanzer.
The Government also wishes to advise the Court
that the prosecutors did not take any notes of their
interviews of Mr. Dean prior to May 2, 1973 because of
an understanding that the meetings prior to that date were
off the record.
Very truly yours,

James Fo Neal
Associate Special Prosecutor
cc.

All Defense Counsel

