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Honorable John J. Sirica
Chief Judge
United States District Court
for the District of Columbia
Washington, D. C. 20001
Dear Chief Judge Sirica:
When Messrs. R~th, Lacovara, Ben-Veniste and I met with
you and Judge Gesell at your request on Friday, December 14,
you suggested that it would be helpful if we could provide
you with some sense of the caseload that we would be generating for the Court over the next several months. I have reviewed t_he status of the investigations currently under way
with my task force leaders, and have put together what I
believe is a reasonable projection of the scale of indictments that may be returned between the beginning of the new
year and the end of April.
In January and February, I foresee the possibility that
the grand juries may return three multi-defendant indictments
that would take approximately a week each to try. During
that time I can calculate approximately three additional
indictments that might consume two weeks each of trial.
Another case might last for three weeks. I also anticipate
that, should an indictment be voted in another area actively
under investigation at the present, it would take from four
to six weeks to try the case. And finally, I believe
~a th~ 9~d_gf Jan~r_~h~~ o~~_r~u-~r-~ ma~
ay_~ndictment in a case that c~u---l-d~wellt~thr~
months to try.
Looking ahead to March and April, I have reason to.
anticipate two or three indictments that may involve oneweek trials, one involving a two-week trial, and another
possibly leading to a three-week trial. Of course, there
are a number of other matters currently at the preliminary
stages of investigation which might be ready for indictment
during March and April as well. Added to the cases referred
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to aboveare a number of relatively straightforward cases
that, if not terminated by an agreed upon plea of guilty,
should take no more than a day or two to try.
I am sure you can appreciate that the estimates I have
given are extremely rough. It is, of course, possible that
the grand jury will elect not to return indictments in some
of these areas. In addition, willingness by potential
defendants to agree to plead guilty before or after indictment may substantially reduce the number or length of the
trials. It.is my opinion, however, that the estimates I
have given, ~hile perhaps erring on the side of being
overly inclusive, will provide you with information that
you may find helpful in planning for the assignment of
cases during the early part of the new year.
No doubt in making your o~.m_ assessment of caseload
you will consider the time that will be consumed between
indictments and trials in these cases by pre-trial motions,
particularly motions for continuances or transfers based on
pre-trial publicity, including the report of the Ervin Committee %~hich is scheduled to be released in the Spring.
If further information or detail would be helpful,- I
would be happy to respond to any questions you may have.
Let me take this opportunity to express again my deepest
appreciation for the extremely careful and responsible way
you have been handling these matters and for the courtesies
you have extended to me and to my staff.

Sincerely,

LEON JAWORSKI
Special Prosecutor

cc :

Mr. Jaworski
Mr. Ruth
Mr. Lacovara
Task Force Leaders
Files

WATERGATE SPECIAL PROSECUTION FORCE

DEPARTMENT oF JUSTICE

Memorandum
TO

FROM

Richard Ben-Veniste

DATE: Jan. 2, 1974

Philip A. Lacovar~~k~/
Earl J. Silbert/Alex Butterfield

At approximately i0 p.m. on Tuesday, January i, 1974, I received
a telephone call at my home from Todd Christofferson, law clerk
to Judge Sirica, who stated that the Judge wanted to see Mr.
Jaworski and me in his chambers as early as possible the next
morning. When I replied that Mr. Jaworski was not expected
back in Washington until noon,Todd stated that I at least should
come to chambers.
At 9:30 a.m. on January 2, accompanied by Peter Kreindler, I
went to meet with Judge Sirica and his law clerk in chambers.
The Judge began by stating that the swearing in of Earl J. Silbert
to be the interim U.S. Attorngy was scheduled for 12 noon and
that he had just come upon so~e information that caused him to
be somewhat concerned about the proposed court-appointment.
The ~udge explained that at a party the previous evening at the
home of a Washington lawyer, a present or former member of the
firm of Hogan and Hartson (the Judge’s former firm) had told
him that he had heard some things about Silbert that might
cause the court some embarrasment. As described b[ the Judge,
the story was that Alex Butterfield, formerly of H.R. Haldeman’s
staff and now FAA Administrator, had confided to a close friend
that, before he was questione~ he was called into Haldeman’s
office and told about ten or twelve questions he would be asked
and was told what answers to give. It is unclear whether the
person to whom Butterfield allegedly told this story was the
same person as related it to Judge Sirica but it is more likely
the immediate source of the story (referred to,.~o~ly as "Paul")
heard about it secondhand.
Judge Sirica asked whether we knew of anything that wo~id
indicate, that Earl Silbert had been the source of any leaks
or had otherwise behaved in an inappropriate way in conducting
the original Watergate investigation. Repeating the assurance
that I had ~iven the Judge when he telephoned me at my home
on Sunday, December 29, 1973, to "clear" the proposed appointment of Silbert, I told him that I had discussed Silbert’s role
in the case both with the Special Prosecutor and with others in
this office who were most familiar with the Watergate cover-up

d with the Justice Department’s handling of it and that we
knew of nothing to indicate bad faith or impropriety on Silbert’s
part. The Judge asked whether Butterfield had testified before
the original grand jury and both Peter Kreindler and I expressed
our doubts that he had been interrogated.

The Judge asked for recommendations and I told him that we would
look into the matter but that the likelihood that this report
would lead to any heretofore unsuspected disclosures about involvement by Silbert in misconduct was so slight that I saw no
reason for delaying the appointment. When the Judge asked
whether he should step aside and allow Judge Hart to administer
the oath or should at least discuss these matters with the Board
of Judges, I told him that I was in no position to advise him
on whether to avoid administering the oath to Silbert himself
and I said he could feel free to advise the Board of Judges
that we did not regard Earl Silbert’s role in the case as in
any way censurable. I promised that I would promptly ascertain
whether we had anything on the Butterfield angle of this story.
After checking with you, Henry Ruth, George Frampton, and Gerry
Goldman, I ascertained that neither Watergate files nor central
files has any record that Butterfield was ever questioned by
anyone prior to his appearance before the Senate Select Committee
in July, 1973, I called back the Judge and told him of this
conclusion. I stated that the most likely explanation was that
prior to his Senate testimony, some Committee source had indicated
to the White House what.the likely questions would be to present
or former White House staffmembers. Even though Haldeman was
not on the staff at that time, he apparently stayed closely in
touch with matters and had been Butterfield’s superior. I told
the Judge that we would try to track down any basis for the
story.
The Judge thanked me for this information. He stated that he
had just received a telephone call from Sam Dash of the Ervin
Committee who had telephoned him about the remand of the
Committee’s subpoena enforcement suit. The Judge told me
that he had indicated to Dash, a good friend, basically what
he had told us, and apparently also indicated that he had given
us this information.
He said Dash told him that he Committee had nothing adverse
about Silbert and that its final report would not contain ~any
derrogatory information about him. On this basis, Judge Sirica
indicated to me that since both the Committee and we had
"cleared" Silbert, he would proceedato swear him in as United
States Attorney as scheduled.
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I suggest
that someone from your task force should contact
Butterfield to ascertain whether he had advance knowledge of
any questions he was to be asked by government investigators,
whether before the Senate or before our grand jury and what
role H.R. Haldeman may have played in briefing or debriefing
him.
cc:

Leon Jaworski
Henry Ruth
Peter Kreindler
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WATERGATE SPEC1A~"PROSECUTION FORCE

DEPARTMENT OF JUSTICE

Memorandum
TO

: Leon Jaworski

DATE: Jan. 2, 1974

Henry Ruth

SUBJECT:

The President

The weekend blitz of the press by the White House aroused
the following thoughts.
Our mandate from Mr. Bork charges the WSPF with "full
authority for investigating and prosecuting...allegations
involving the President." As you know, Phil Lacovara has
two persons working ~pon the legal problems as to whether
or not the President per se is indictable or can be named
as co-conspirator.
Probably close to the first month of his presence here,
Mr. Cox developed the opinion that impeachment, rather
than indictment, was the proper course if evidence should
ever develop. I know that I have felt this way from my
second or third day working here. I felt this way even though
the constitutionality of an indictment were clear and
unimpeachable law. it seemed to me that the power of the
Presidency tO affect the future, and perhaps the very
existence, of millions of human lives all over the world
mandated that possible removal of a person with such power
is basically a political decision, based upon facts presented
to elected representatives of the people. There probably
is no precedent for this kind of thinking in the area of
prosecutor’s discretion in that the normal exercise of
prosecutor’s discretion not to prosecute an alleged criminal
even though the evidence is clear, involves the lack of
seriousness of.the offense, minimal hurt to the victim,
and perhaps the existence of other forms of more appropriate
rehabilitation.
Even though proven criminality by a President is obviously
the most serious kind of matter, I still t~ought that
impeachment with all the trappings of an accusatory process
was the appropriate forum. This placed the exercise of
discretion with elected representativesrather than an.
appointed prosecutor who based his decisions on narrow,
criminal law considerations.

The second half of my conclusion of impeachment rather
than criminal charge was the thought that, having made such
a decision, the prosecutor would then have to pursue all
legal methods of ensuring that the impeachment process would
have all pertinent evidence available to it. This would
include evidence from the Special Prosecutor who, as I
understand the law, can disclose Department of Justice
matters pursuant to a Congressional subpoena or request,
if the Attorney General consents to such disclosure.
Such a disclosure, however, presents the possibility of
interference with our own investigations and trials. Many
of our witnesses would also have to be impeachment witnesses
in a House proceeding involving, for example, the Watergate
cover-up. In addition, the publicity surrounding possible
House proceedings might delay any pertinent trials that we
would wish to commence.
If this weekend’s newspapers are correct, the current White
House strategy is the following: (a) toughen up on cooperation with all but Jaworski, i.e.,no more material for
Senator Ervin and nothing volunteered to the impeachment
committee without a subpoena possibly fought in the courts;
(b) push for a March 1 date for impeachment, which of course
is a date preceding which the impeachment committee could
even get properly staffed, let alone do any independent
investigation; (c) push a hard line on critics and after the
ITT and milk releases from the White House, ignore comment
on any Watergate-related matter. All this leads to an April 1
deadline in which the President would have been cleared by
the House, have all the matters of criminal cases of associates pending in court, and refrain from Presidential or
White House comment to the public in the name of preserving
lack of pretrial publicity.
If this indeed occurs (and I think it all seems likely), I
believe that we must almost immediately decide our course of
action. If we make the decision that the President is not
indictable as a matter of law, and if we further decide that
the President should not be named as an unindicted coconspirator because that leaves him in a defenseless limbo
for a lengthy period of time, then it is clear to me that we
should commence immediate ~cooperation with the House impeachment staff under appropriate Department of Justice guidelines.
The impeachment staff, as you know, has really commenced
substantive work only very recently and is not equipped for
immediate, independent investigation. -If we do not assist
them now, it seems to me that we would have then created a
posture that finds the President unindictable because he is
impeachable, and then states that because of criminal cases,
we cannot assist the impeachment process that we posed as an
alternative to indictment.
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If we do not assist the impeachment staff, then I think we
should reconsider the position (if the evidence so warrants)
about not indicting the President or not naming him as a
co-conspirator if the evidence warrants. If we take our
hands off both the impeachment and the indictment issues,
it seems to me that we would not have fulfilled public
accountability for Mr. Bork’s mandate to investigate and
prosecute allegations involving the President.
As for staffing, we would need a younger member for much
of the work (possibly Peter Kreindler). Phil Lacovara could
handle the liaison for legal matters and I could handle the
liaison for disclosure of factual information. I am convinced
that we could trust John Doar’s discretion in these matters
and, as you know, he and I have worked together previously
in the Justice Department.
Finally, I believe that all this become particularly relevant
in light of General Haig’s strong comments this weekend that
the President will never resign. I have never believed in
resignation talk and never will believe it unless it actually
happens. I think our decisiDns have to be made on that basis
and we must face the choices of action immediately.

cc:

Mr. Lacovara

WATERGATE SPECIAL PROSECUTION FORCE

DEPARTMENT OF JUSTICE

Memorandum
TO

:Leon Jaworski

DATE: January 7, 1974

FROM, :,Philip A. Lacova~
SUBJECT: Criminal Responsibility for Joinin@ On@oin@ Conspiracy
Some question has been raised about the criminal
liability of a person who learns about a criminal
conspiracy that is already in being and then gives
some encouragement to it but may not personally
perform any subsequent overt act.
As the attached memorandum from Peter Rient
demonstrates, it is hornbook law that a person who
attaches himself to a pre-existing conspiracy,has
some stake in its continuation, and makes it his own,
becomes fully liable as a co-conspirator. To the
extent that the advice of the neophyte member of the
conspiracy is subsequently followed, his culpability
is even more clear.
Attachment

cc:

Mr. Ruth
Mr. Ben-Veniste
Mr. Rient

WATERGATE SPECIAL PROSECUTION FORCE

DEPARTMENT OF JUSTICE

Memorandum
Philip A. Lacovara

DATE:January 3, 1974

FROM : Peter F. Rient

SUBJECT: Hypothetical Conspiracy Case
You have asked me to assess the possible criminal liability,
under federal conspiracy law, of a person in the following
hypothetical situation:
D, the subject of this discussion, is an elected official
in charge of a government organization. During an election
year, Group A, supporters of D, engage in criminal conduct,
believing that they are assisting D’s re-election. ~,~en Group A
is caught, Group B, subordinates and close associates of D,
engage in a variety of efforts to prevent the members of Group A
from revealing that Group A’s criminal activities had been
sanctioned by Group B. .To this end, the members of Group B, who
are motivated by self-protection and by a desire to ensure D’s
re-election, proceed to make periodic cash payments to the members of Group A to procure their silence in the face of official
investigations and a criminal trial.
The conspiracy to Obstruct justice proceeds smoothly for a
number of months until AI, a knowledgeable member of Group A,
threatens to talk unless he receives an additional substantial
cash payment. At this point, B1 goes to D, who has been reelected in the meantime and who is unaware of the existence of
the conspiracy. B1 informs D of the existence and nature of
the conspiracy and of the roles of the various conspirators.
B1 further explains to D that in order for the conspiracy to
continue successfully it is necessary to pay a large sum of
money to A1 who is threatening to talk and who can implicate a
number of D’s close associates in criminal activities, with
consequent embarrassment to D. D commends A1 on his efforts
to prevent the scandal from affecting the outcome of the
election, but agrees that a new plan is needed to deal with
the situation in the future so that it does not come to rest
on D’s doorstep. D also states that he does not want any

riminal liability for his close associates, and agrees with B1
that the payment should be made to A1 to "buy time" until a new
plan can ~e formulated to meet the desired objectives. Finally,
D directs B1 to meet with D and certain members of Group B for
the purpose of discussing how the situation should be handled.
Shortly thereafter, the payment Is made to A! by B2, on instructions from B3, and the meeting ordered by D takes place.
As to whether given this hypothetical scenario D has
knowingly joined a conspiracy to obstruct justice, one starts
from the premise that "once the existence of a conspiracy is
established, slight evidence may be sufficient to connect a
defendant with it." Nye & Nissen v. United States, 168 F.2d
846, 852 (9th Cir. 19~’8), aff’d, 336 U.S. 613 (1949). Since the
existence of a conspiracy to-~-~struct justice is undisputed in
our hypothetical situation, the question is whether it can
fairly be concluded that D became a knowing participant. As to
this question, it is obvious that D had knowledge of the nature
and scope of the conspiracy as a result of his conversation with
BI. This, however, is not sufficient to make D a member of the
conspiracy -- something more is required. United Statues v.
Potash, 118 F.2d 54 (2d Cir. 1941). The "something more" Is
generally described as having "a stake in the success of the
venture." United States v. Pg~ni, i00 F.2d 401 (2d Cir. 1938);
United States v. Falcone, 109--~d 579 (2d Cir )* aff’d 311
U.S. 205 (1940); United States v. DiRe, 159 F.2d 818---~ Cir.
1947); United Statues v. Cianchetti~-~5 F.2d 584 (2d Cir. 1963).
Althoug~ the "stake" need not be financial, United States v.
D~Sapio, 435 F.2d 272, 282 (2d Cir. 1970), it must be such as to
demonstrate that the defendant "cast in his lot with the conspirators." United States v.~Cianchetti, su__u~. Finally,
although at least one member o~t--~c--~piracy must commit an
overt act in furtherance of the conspiracy, it is not necessary
that the defendant whose participation is in question be the
one to do so. Bannon v. United States, 156 U.S. 464, 468

(1895).

Applying these basic principles of conspiracy law to the
hypothetical facts recited above, there can be precious little
room for doubt that D threw in his lot with the conspirators.
With full knowledge of the conspiracy’s essential contours and
awareness of the problems in making it continue to succeed, D

*The defendant "must in some sense promote [the] venture
himself, make it his own, have a stake in its outcome." 109
F.2d at 581.
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advised one of the conspirators how to proceed, i.e., to "buy
time" so that a new plan could be devised to avoid--criminal
liability for his associates, and ordered a meeting between
himself and several of the conspirators to discuss their
strategy. Nor was this gratuitous advice by a disinterested
by-stander. D’s "stake" in the success of the venture, while
not monetary, was nonetheless substantial, as both D and B1
recognized during their conversation. If the conspiracy to
obstruct justice were to come to light, not only would D’s
close associates be subject to criminal liability, (a matter
of grave concern to D) but D himself would be seriouslyaffected sim~e he must shoulder ultimate responsibility (in a
moral, if not a legal sense) for their actions. Thus, D
could expect that failure of the conspiracy to continue successfully would jeopardize his ability to continue in office and to
discharge his obligations effectively. The course of action
he advised and which was, in fact, fol!owed was plainly intended
to ensure that the conspiracy did not fall apart. Accordingly,
it is only fair to conclude that D knowingly, deliberately, and
for his own benefit adopted and promoted the unlawful venture,
thereby making it his own.

The strong urgings contained in your memorandum to me of
January 2, 1974 (with copy to Phil Lacovara) require a response.
I regret that I find myself at odds, at first blush, with
your recommendation. There is nothing final in my views, and
there cannot be because (a) our investigations are incomplete
and final decisions should not be made until all of the
ascertainable facts are known to us and (b) the objectives -- and
particularly the procedures of the House Judiciary Conm~ittee
regarding impeachment are unknown to us. As the matter now
stands, that Committee has reached no understanding regarding the
holding of hearings, whether open or in executive session, and
c~r discussions with Counsel John Doar have left us with nothing
on which to base even ~ decisions.
You and others of the staff have heard me declare verbally
that-~_i~.-’-~L~.-.~-.~-~i~~ the fair trial we must preserve for the
accused is one of my gravest concerns. This is a part of the
prosecution function and we must observe it. If we are to
participate in jeopardizing the fairness of their trials#we have
no business even indicting these individuals. Your sense of
fairness recognizes this responsibility~yet the v~y release
of information to another bodylwithout appropriate safeguards
to assure misuse affecting the fairness of trials~makes such a
judgment on our part highly questionable. Another of our
responsibilities is that of not violating the promises of
confidentiality, express~ and implied, that are inherent in the
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obtaining .~~ en~ce o~ich~e will base our prosecution~
and which the House Judiciary Committee could conceivably want
to use for its purposes.
You quite properly conclude in the fore.part of your
memorandum against indictment of the~ President or the naming
o~ nlm~ as a co-conspirator, ~&~fH~L~L the evidence ~i~a~g= .~i’~, ~’ ...... ~
am~u supported these conclusions with sound reasoning,~t
I fail to follow your alternat~~ conclusions that in the event an
indictment or the naming of him as a co’conspirator does not
ensu% an immediate responsibility arises on our part to

come to the

aid of~impeachment processgregardless of other considerations,

To

do so ~~pe tantamount to ~ ignoringAresponsibility for
assuring a fair trial to the indicted. It would also involve
breaches of assurances of confidence ~to those from whom we
obtained proof.
Archibald Cox, as well as you,

wisely concluded, it

tentatively occurs to me, that the President should not be
indicted nor should he be named as a co-conspirator, assuming that
the proof warrants either of these courses. As to the naming of
the President as a co-conspirator Cox was quoted as opposing it
because it was "just a back-handed way of sticking the knife in:’
If these are sound conclusions they remain sound whether the
impeachment process falters or

In my present view

I can find no justification for violating our other responsibilities
(those alluded to above) simply because we find it,--~;;f-~_ ~--l~d to
indict the President or to name him as a co-conspirator.

Let me add these further thoughts. There are
numerous situations that justify naming one as ~an unindicted
co-conspirator, but the President does not belong in this
category. The very fact that such an act would brand him
indelibly without an opportunity to defend himself, rules out
such a procedure, in my estimation.
While I do not for a moment con~it myself to it, because
I have given it no thorough consideration, it may be that some
carefully worded observation regarding ~e President’s actions
or non-action could be included in a grand jury report and this
may well be sufficient to inform the public of the existence of
factual situations that should be brought to light. In the
making of this comment I am merely pointing to a vehicle that is
appropriate under some circumstances -- depending of course
entirely on the facts and on how these facts are

"

~’

The issues involved in this entire matter are not subject to
easy solution. I do not believe that ~ey can be resolved at this
time by concluding to play ball with the House Judiciary Committee,
or in the alternative/upon concluding that this cannot be done because
of delays in that Committee’s procedure, to return to the pursuit of ~
courses both you and I consider to be unsound.
I know that you are conscientiously seeking a solution and that
your recommendations were made in’a spirit of avoiding what seemed to
you to be the possibility of our "sitting down between the chairs."
Purely as a tentative view, I see ~only one course to follow -- that
of assisting the House Committee provided we can do so without
violating the constitutional rights of others.
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This co~nents in part also on Phil’s memorandum. I
concur that we must seek a sustainable way of invoking the
evidence that has been adduced. But there is only one thing
worse than failing to find a sustainable course and. that is
to resort to one that is not only unsustainable, but violative
of other responsibilities we ~ shoulder.

MEMORANDUM

TO:

Watergate File

FROM: Leon Jaworski
DATE: January 15, 1974
On December 21st I met with Alexander Haig in the Map
Room of the White House. He had asked me to come by to meet
Kenneth Rush, who was to be the new counsel in charge of all
Watergate affairs. I came through the Diplomatic Entrance so
that no one would know of our meeting - especially not the
press. The March 21st transcript of the meeting between the
President and John Dean came up for discussion. Haig referred
to it as terrible beyond description and was gravely concerned
over the contents of this tape as transcribed. I told him that
I had listened to the tape and that I, too, was finding what I
heard to be unbelievable. The question arose as to whether a
criminal offense was involved and he told me that the White House
lawyers believed that there was no criminality. I told Haig that
I doubted this conclusion and strongly urged him to get as good
a criminal lawyer as he could find to listen to the tape or
read the transcript and counsel with him as to his conclusions
regarding criminality. Haig was visibly disturbed and Rush was
not even called into the meeting. I should say parenthetically
that I had met Rush before, perhaps a week prior to this meeting
with Haig. At that time Haig introduced me to him and we visited
briefly but I was specifically requested by Haig not to let it
be known that Rush probably would be appointed. Kissinger was
on a Mideast trip at the time and it was felt inappropriate to
make any announcement until the matter had been mentioned to
him, inasmuchas he, Rush, was Acting Secretary of State in
Kissinger’s absence.
Before Haig and I parted on the 21st, Haig asked me if I
would care to have a transcript of the March 21st tape recording
and I told him I would be willing to read it. He stated that he
thought it might be in better shape than our own transcript inasmuch as they had worked about a month in carefully transcribing
it. Shortly after parting from Haig, I left for Houston, and
within a short time after arriving at my home in Houston, Haig
was calling me to tell me that he had again reviewed the contents
of the March 21st tape with both Buzhardt and Powers, and that
both were convinced that there was no criminality involved because there was no overt act following the meeting. I told him

Memorandum to Watergate File
January 15, 1974
Page Two
that while I hoped he was right in his conclusion and that his
attorneys had correctly advised him, that I still believed he
should get the best possible advice on the matter. He asked me
when I would be back in Washington and I told him that I was returning on December 26th in the afternoon, but that I would be
glad to return sooner if he needed me. We tentatively planned
on meeting again on the morning of December 27th.
On the morning of December 27th, Haig called me and asked
me if I would mind coming to the White House again in the same
manner as before, coming through the Diplomatic Entrance and
meeting him in the Map Room. We met at the appointed time,
which was about 10:30. He again expressed his deep concern over
the March 21st tape recording. He handed me the White House
version of the transcript of this recording, as well as a statement undertaking to summarize the President’s view of this conversation. I told Haig at this meeting that not only had Judge
Sirica listened to this tape but that in view of Haldeman’s
participation in this meeting (the latter part of the meeting)
the tape would be presented to the Grand Jury. He said he understood but he was again deeply concerned over its effect, although
he reiterated his belief that it did not include any criminality
on the part of the President.
At this meeting, Haig told me that there had been a change
in their plans with respect to Kenneth Rush and they were considering asking Jim St. Clair of Boston to become counsel in
charge of Watergate at the White House. We discussed St. Clair
briefly.
At this meeting, I told Haig that I wanted to listen to
the June 4th tape which is about a five and one-half hour tape
consisting of the President listening to a number of tapes. He
had these replayed to refresh his memory. Haig told me that
there was no problem. When I talked to Buzhardt about listening
to this tape and told him that Haig had cleared it, Buzhardt said
he felt that he needed to talk to Haig again because he feared
Haig was not fully conscious of one or two other matters that
occurred during the playing of the tapes. I asked him to call
Haig, who by that time was in San Clemente, and clear it. Later
Buzhardt told me that Haig had cleared it, whereupon I arranged
with Buzhardt to listen to the June 4th recording on Monday and
Tuesday, January 7th and 8th.

Memorandum to Watergate File
January 15, 1974
Page Three
The June 4th tape recording shows that after the President
listened to the February 28th tape, he called in Alexander Haig
in order to review this with him. He mentioned to Haig that the
S.O.B. (referring to Dean) could twist that, but he believed that
he would have a full-fledged perjury charge against him if he
did. The President then added: "We do have one problem - that is,
that damn conversation of March 21st." Haig’s voice, which was
very low, and did not record too well, seemed to say, "I think we
can handle that."
I am sending along with this some of my original notes
taken at the time I listened to the June 4th tape. Parts of
this tape were very difficult to follow - parts of it could not
be made out at all, and it will need considerable cleaning up in
order to be intelligible.
I listened to almost all of the tape, which consisted of a
replaying of a number of February and March tapes. I then talked
with both Buzhardt and St. Clair about wanting a copy of the
June 4th tape, telling them that I needed to have it because of
some comments that I thought related to Grand Jury proof. After
some discussion, they both agreed that I should have it and
assured me that a copy would be made and furnished to me.
I had previously asked Buzhardt for the White House version
(transcripts) of several tapes that had been furnished us, consisting of conversations between the President and Dean and the
President, Dean, Ehrlichman, etc., the President and Haldeman and
John Mitchell, etc. On the second day that I listened to the
June 4th tape recording, St. Clair and Buzhardt furnished me the
White House version of four of these. I took these transcripts
back to the office with me and they have been properly logged for
Grand Jury use. The day before, St. Clair and Buzhardt had given
me drafts of the two white papers the President expected to release from San Clemente on the Milk Fund matter, as well as the
ITT matter. The next day they gave me the final version of these
two matters as released. I also took them back to the office and
had them properly logged.
On January 7th, I also listened to some telephone conversations between Coulson and the President, as well as a personal
conversation that was tape recorded. I took notes on my yellow
pad on the Coulson telephone conversations and the tape recording
of the meeting between Coulson and the President on January 4th.

Memorandum to Watergate File
January 15, 1974
Page Four
The telephone tape recordings between Coulson and the President
occurred on January 3rd. These January 3rd and 4th discussions
with Coulson the President at first did not want me to listen
to, but suggested that I talk with him, Haig, explained to me
because they related to sensitive matters involving members of
the official White House family. I told Haig that I did not
wish to talk to the President about these and that I hoped the
President would agree to let me listen to the January 3rd and
4th tape recordings of conversations with Coulson. The notes
that I made on these conversations are marked in ink A, B, C,
D and E.
The notes that I took on the June 4th tape recording, at
which time the President listened to the February and March
tape~ are marked I, 2, 3, 4, 5, 6, 7 and 8.
I am not sure that I did not make an error in designating
my notes on the yellow sheets. To get it completely straight,
the notes on the conversations with Coulson, that is the
President and Coulson which were tape recorded consisting of
telephone conversations and one face-to-face conversatio~ are
marked I, 2, 3, 4, ands5. Those that are marked from A through
H are the notes that were taken on the June 4th replaying of
the February and March tapes by the President.
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: Messrs. Ruth, "" mcBrlde,
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Ben-Veniste, Conno!ly and Davis

DATE :

January 16, ~974~[, .

: Philip A. Lacovar~

SUBJECT: Use of Tape Recordings as Evidence

The availability of White House tapes presents some procedural problems dealing with the admissibility of such evidence before the grand jury and at tria!, p~vid Kay~ has
prepared the attached memorandum ~hich thoroughly canvasses
these questions. Please note especially his conclusions about
the foundation that must be laid at trial for showing the
capability of the recording system to monitor the conversations in question and also about the methods of authenticating
the conversations. The memorandum also presents the authority
for using copies of original recordings as well as transcripts
during the trial.
Another issue covered by this memorandum relates to the
admissibility of conversations against particular defendants
who may or may not have been participants in the conversations.
Also included is a discussion of the significance of any
failure to name a participant in a conversation either as a
defendant or as an unindicted co-conspirator. I concur in
Mr. Kaye’s conclusion that under reasonably settled principles,
neither the hearsay rule nor Bruton would stand in the way of
using tested conversations aga][nst any and all persons shown
by-other evidence to have been members of the conspiracy at
the time of the conversations if, of course, the conversations
are shown to have been in furtherance of the conspiracy. In
addition, for purposes of admissibility under the co-conspirators exception to the hearsay rule, what is decisive is whether
the evidence at trial shows that the recorded statements of a
particular individual are those of a co-conspirator, and it is
not necessary that he be a co-defendant in the trial or even
named in the indictment as an unindicted co-conspirator.
This memorandum does not deal with such questions as
whether, either in responding to a motion for a bill of
particulars or through discovery, we would have to identify
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an unindicted and unnamed co-conspiretor ~hose admissions
intended to use against the named defendants at trial. In my
judgment, trials involving the use of Presidential tapes wil!
be of such consequence that the court will go to unusual
lengths to ensure that there are no surprises being kept by
the government on such fundamenta! questions. Therefore, I
would recommend that we be prepared to acknowledge, at least
after indictment, the identity of all persons we believe the
evidence at trial would show to be co-conspirators, whether
or not they are named in the indictment.

Attachment
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~[r. Jaworski
~. Kaye
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Memorandum
TO
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DATE:January 18, 1974

FROM : Peter M. Kreindlerp~

SUBJECT: Tke Presldent~ -- Grand JUry Presentment
Three ~iternatives have been discussed thus far for dealing
wi~h evidence that the President may have been involved in the
Watergate cover-up -- indicting the President in the main Watergate prosecution, naming the President as an unindicted coconspirator, and producing all evidence relevant to the impeach~
ment inquiry to the House Judiciary Committee. This memorandum
discusses a fourth alternative -- grand jury presentment. The
legal issues confronted are: (i) whether the grand jury has the
power to return a presentment; (2) whether a grand, jury presentment charging crimina! conduct by the President would be constitutional; and (3) what procedures must be followed if a presentment is returned, including whether the presentment must be
made in open court or could be sealed and transmitted to the
House of Representatives. In addition, the memorandum includes
a discussion of the policy considerations that should be considered if the grand jury seeks counsel on its power to issue
an indictment or presentment against the President.

I conclude both that the grand jury has the power to return
a presentment and that a presentment against the President would
be constitutional.
THE GRAND JURY HAS THE CONSTITUTIONAL POWER
TO RETURN A PRESENTMENT
A.

Historical Antecedents

The power of grand jury derives initially from the Fifth
Amendment of the Constitution"No person shall be held to answer for
a capital, or otherwise infamous crime,
unless on a presentment or indictment
of a Grand Jury .... " (Emphasis added.)

/

- 2 It is generally recognized that the grand jury, as a constitutional fixture, is "possessed of the same powers that
pertained to its British prototype." Blair v. United States,
280 U.S. 273, 282 (1919); see~alsO COstello v. United States,
350 U.S. 359, 362 (1956); Russell v. United States, 369’U.S~
749 (1962). Thus, the historical antecedentsof the grand jury
are important to understanding the limits of its current powers.

Although the iprecise origins of the grand jury are in
doubt, it began as an inquisitorial body to aid the Cro~m in
ferreting out local crime. It is this seminal function that
led to its description as the "great historic instrument of lay
inquiry into criminal wrongdoing." ’ United States v. Johnson,
319 U.S. 503, 512 (1943) (Frankfurter, J.). Only subsequently
did it evolve as a buffer between the Cro~m and the individual,
¯protecting individuals against unwarranted accusationsi See ........
generally Kuh, The GrandJury "Presentment": Foul Blow or Fair
Play?, 55 Colum. L. Rev. 1103, iI05~09 (1955); N~te, The Grand ....
~ Jury as an"Investi~a~tOry BOdy, 74 HarV. L. Rev. 590 (1961). ¯ ..........
This dua! function of the grand jury* accounts for the
separate procedures of presentment and indictment enshrined in
the Constitution. At common law when the grand jury, based on
its o~m knowledge or investigation, found probable cause to
believe a crime had been committed, it returned a "presentment".
In the words of’Blackstone, a presentment "is the notice taken
by agrand jury of any offense from their own knowledge or
observation, without any bill of indictment laid down before
them at the suit of the king." 4 Blackstone, Commentaries "301.
The Crown .could act upon the presentment as it chose. ~en the
Crown on its own initiative sought to begin a prosecution, it
presented an "indictment" to the grand jury. The grand jury
then endorsed the indictment as a "true bill," or, if it found
no basis for the accusations, returned it with the endorsement
"ignoramus. "

* Recently the Supreme Court ascribed to the grand jury
"the dual function of determining if there is probable cause
to believe that a crime has been committed and of protecting
citizens against unfound criminal prosecutions." Branzburg v.
Hayes, 408 u.s. 665, 686-87 (1972); see United States v.
Dion~sio, 410 U.S. 1, 16-18 (1973).

- 3 The common law grand jury also had the power to issue
reports, which mustbe distinguished from presentments. A
report focuses not on criminal activity, but on corrupt conditions the grand jury feels-obliged to bring to the public’s
attention. According to Kuh, the first case.recognizing the
power of a grand jury to issue a report occurred in 1683. A
Chester grand jury charged certain ~igs, including the Earl
of Macclesfield, with disloyal and seditious conduct, without
returning a formal charge of criminality. The Earl sued the
members of the grand jury for libel, asserting that grand
juries onlycould lodge SpeCific charges of crime. The court
found for defendants, apparently sustaining the jurors contention that it was the "universal practice" of grand juries to
report on matters concerning the county business. Kuh, supra,
55 Colum. L. Rev. at 1109. Kuh then describes several grand
jury reports.on misconduct ~of royal officers during the 17th
and 18th centuries, including reports on abuses by local
justices and constables. Id., .at 1109-10. The practice of
issuing reports on matters-~f public concern continued in the
American colonies particularly with respect to colonial administration. ~Id., at 1110.
Judge James Alger Fee suntmed up this common law development in a comprehensive and often-cited opinion.on the grand
jury: "As such, with its essential elements of plenary power
to investigate ~nd secrecy of its deliberations, it was preserved by the Constitution of the United States not only to
protect the defendant but to perm.it public spirited citizens,.
chosen by democratic procedures, to attack corrupt conditions."
United States v. Smyth, 104 F. Supp. 283, 288 (N.D. Calif.
1952).
B. Constitutional Independence of the Grand Jury
Despite the express reference to presentment in the Fifth
~endment, the Federal Rules of Criminal Procedure make no
reference to this inherent constitutional power of the grand
jury. Rule 7(a) provides that offenses against the United ¯
States can be prosecuted only by indictment or information.
Moreover, the indictment or information must be signed by. the
"attorney for the government." Rule 7(c). Faced witha
refusal to sign an indictment, courts have held that the
attorney for the government cannot be required to sign, thereby precluding prosecution. See, e.g.,¯ United States v. Cox,
342 F.2d 167 (5th Cir.), cert. de~i~d, 381 U.S. 935’-(196~
In re Grand Jury January, 1969, 315 F. Supp. 662, 674 (D. Md.
1970). Generally, the Attorney General hasabsolute discretion

- 4 in choosing whether to initiate or abandon a prosecution. See,
~.~., Smith v. United Statues, 375 F.2d 243, 246-47 (5th Cir.),
cert. de--~d, 3~9 U.S. 841’ ’~1967); Powell v. Katzenbach, .359
F.2d 234 (D.C. Cir. 1965), cert. de~ied’, 384 U.S. 906 (1966).
Nevertheless, the grand jury has retained its inherent
authority, independentof the Executive Branch, to investigate
the possibility of criminal misconduct and determine what
charges it will allege in a presentments.or indictment. See,
e.g., Sullivan v. unitedStates. 348 U.S. 170, 173 (1954);
~n[ted"’States v. T~OmpSon, 251 ~.~. 407, 413 (1920); Hale v.
~enkel, 2’01 U.S. ~3, ’61’66 (1906)
In re Miller, 17 Fed. cas.
295 (No. 9,552) (C.C.D. Ind. 1878) affords, perhaps, the most
graphic illustration of this principle. A local government
attorney, conducting a grand jury investigation into an alleged
embezzlement from the First National Bank of Indianapolis,
received instructions from the President not to indict a certain individual. After the attorney transmitted this directive
to the grand.--jury,..the jurors sought instructions from the
judge, who replied:
"If you believe the president’s instructions
to the district attorney were intended to
prevent you from making the fullest investigation intothe matter now before you, and
from returning an indictment against the
accused if the evidence should warrant it,
you should be inspired with additionalldetermination to do your duty. The moment the
executive is allowed to contro! the action
of the courts in the administration of
criminal justice their independence is gone."
C.

The Inherent Power to Return a Presentment

The common law presentment power similarly is preserved by
the grand jury’s constitutional status. Hale v. Henkel, supr___~a,
a landmark decision on the attributes of t-~-~--gran~ 3ury,
specifically refers to this power:
"Indeed, the oath administered to the foreman, which has come down to us from the
most ancient times, and is found in
~haftesbury’s Trial, 8 How. St. Tr. 769,
indicates that the grand jury was competent
to act solely on its own volition. This
oath was that ’you shall diligently inquire
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189. In his view presentment is "a natural corollary
to the grand jury’s inquisitorial power" and its use is "in
accord with theestablished procedure in the common law and
with the original understanding of the framers." ~ Ibid.
The second case isIn re Grand uury Uanuary, 1969, supra.
A special grand jury in ~’he District of Maryland had been
investigating official corruption in connection with the construction of the Rayburn Garage by Baltimore Contractors, Inc.
After the investigation concluded, the Deputy Foreman reported
in open court that the.grand jury, with the concurrence of the
United StatesAttorney, was prepared to return an indictment;
the Attorney General, however, had refused to authorize the
United States Attorney to sign the indictment. The Deputy
Foreman then informed the court that the grand jury was exercising its power to return a presentment, and he transmitted
to the judge under seal a proposed indictment and a certification of the number of.grand jurors who had voted for the
........ presentment.* .The~judge accepted.the ~presentment under seal,
affording the Department of Justice an opportunity to state its
views. In its response, the Department stated that it did not
believe that an offense was made out on the law and the facts,
but took no position on the propriety of public disc!osure of
the presentment. In the interim, those persons who believed
that they were named, in the presentment had petitioned the
court anonymously for an order expunging the presentment. They
relied, inter alia, on the absence of any statute or rule
expressly p~-~ng a grand jury presentment or report, the
secrecy provisions of Rule 6(e) of the Federal Rules of Criminal Procedure, and the Fifth and Sixth Amendments.
In an extensive opinion relying heavily on United States
v.__C°x, Judge Thomsen held that "[t]he common law powers of a
grand jury clearly include the power to make presentments,
sometimes called reports, calling attention to certain actions
of public officials, whether or not they amounted to a crime."
315 F. Supp. at 675. Concluding that the interests of the
public in disclosure outweighed the rights of the persons named
in the indictment, Judge Thomsen exercised his discretion to

* The United States Attorney had informed the judgethe
day previously that the grand jury intended to make a presentment.

ur.seal the presentment.*
T~ more cases deserve brief mention. Judge Thomsen, as
support for his holding, referred to the action of Judge Robson
of the Northern District of Illinois in accepting and releasing
a grand jury report dealing with a police raid on the Chicago
headquarters of the Black Panthers. And finally, the Court of
Appeals for the District of Columbiahas acknowledged in dictum
that the grand jury may return a presentment. Gaither v. United
States, 413 F.2d 1061, 1065 n.l, 1069 n.19 (D.C".’Cir. 1969’)’.
See also Unlted Stat~s v.~.Smyth,. -supra, .i04 F Supp at 29.2~~
294-95.
"
Commentators have expressed doubts that regular federal
grand juries retain the power to issue reports. See,
Orfield, The Feder~al-Grand¯ Jury, 22 F.R.D. 343 (1958); Senate
Report No. 91-617 on the Organized Crime Control Act .of 1970,
91st Cong., ist Sess., at 47. The case universally cited fo~
..this proposition is a 1953 decision of JudgeWeinf~id. Annli~a- ~
tion of United Ele~c~trical,. Radio andMachine Workers ~f ~er~ha,
iii F. Supp. 858 (S.D.N.Y. 1953)~* A federal" grand jury had
considered possible violations of the conspiracy and perjury.
laws stemming from non-Communist affidavits executed by various
leaders of unaffiliated unions and filed with the National
Labor Relations Board, ~Altho~gh the grand jury did not return
any indictment oharging perjury, it issued a "presentment."
This document reported that the grand jury had received evidence
that thirteen officials who had filed affidavits had long
histories of Communist membership and activity. These unnamed
officials, the report continued, had invoked their privilege
against self-incrimination when asked about the affidavits.
Accordingly, the grand jury concluded that the affidavits were
not "worth the paper they are written on" and were a "subterfuge" in "obvious non-compliance" with the Labor Management
Relations Act. The report ended with a recommendation that the
Labor Board revoke the certification of the unions involved and
in the future include a waiver of the privilege against selfincrimination in each affidavit. A copy of the document was
forwarded to the Labor Board.

* There had been extensive publicity in the newspapers
charging public officials with criminal misconduct. In fact,
no public official was charged with any offense by the grand
jury.
** See also In re Petition for Disclosure of Evidence, 184
F. Supp. 38 (E.D. Va. 1960), where Judge Bryan, relying on
~pp!ication of United Electrical, Radio and Machine Workers,
summarily concluded in dictum that "[r]eports by a Federal grand
jury should also be rigidly restrained .... ,. 184 F. Supp. at 39.

~ The officials who were the subjects of the. reports and the
unions involved petitioned the court for an order expunging the
grand jury’s report. Judge Weinfeld granted the petition~
advancing essentially three grounds for his decision. First,
he asserted that the reportcontravened the separation of powers
because it sought to advise the National Labor Relations Board
on its quasi-legislative and executive functions:
"Once having determined that theevidence
is insufficient, its function ends. It
may not then issue a~report based upon
information derived during the course of
its secret inquiry, directed to the executive and legislative branches, which touches
upon matters within their exclusive authority ....
,

"When the instant Grand Jury undertook
to trench upon matters clearly within the
purview of executive and legislative authority, it exceeded its authority."
iii F. Supp. at 864r65.

Second, Judge W~infeld concluded that the disclosure of the report violated Rule 6(e):
"Protection of those against whom the
prosecution cannot in ex parte proceedings make out a sufficient case to warrant indictment is defeated when the fact
of suspicion and the proceedings had
thereon before the Grand Jury are given
widespread publicity in a report." Id.,
at 866.
-Finally, citing to the "great weight of authority" (all state
court decisions), Judge Weinfeld believed the grand jury lacked
power to make accusations against individuals falling short of
indictment and that he could expunge the report. Basically, he
rested his conclusion on policy grounds -- "a man should not be
subject to a quasi-official accusation of misconduct which he
cannot answer in an authoritative forum." Id., at 867. Although
there are no specific references to the Con~-~itution, there are
clear overtones of Fifth and Sixth Amendment implications.

if A~plica~tion Of United Electrical,. Radioand Machine
~’~orkers were accepted as authoritative,’ it"does not control’ ~his
case. There, the court was not concerned with a factual presentment containing solely allegations which, if true, would constitute a criminal offense, Any presentment returned by the Watergate grand jury would be in this for~..L and would not be a report
merely criticizing the conduct of the President or Administration.
This factual presentation, with reference to the clearly defined
standards of conduct contained with the criminal code, is the
classic function of the grand jury, and it was this function that
was upheld inUni~tedSt.a.t~es v.~ UOx and In re
"
1969 ¯It is d~fficult to see
an-~-basis~forGrand
concluding
that a Jury January,
tec-~ical presentment, informing the public through thecourt of
the.g~and jury’s findings, violates the
4. . ¯
9ddlt~on, the pglicy arguments advanc-= ~ep~r~tlon of powers¯ In
±argely inapposlte to the sit,.~-- _~u~my Judge Weinfeld are
we race. The President has
two
which to rebut~=u~on
any
and forums"in
the
P ublic
¯
accusation -_ the medla
. Congress through .~mpeachment
proceedings,
!n any event, the reasoning of Application of United
~lectrical, Radio..and Machin~e Workers is subject to serious
question. The ~ynchpin of the opinion is the amorphic doctrine
of separation of powers. Despite the importance of this principle to our constitutional scheme, it cannot override specific
constitutional powers-, to ~t, the Fifth Amendment which preserved the grand jury as it existed at common law. Moreover,
theopinion exhibits a formalistic approach to the doctrine which
ignores the day-to-day interplay among the three branches¯ A
grand jury report does not infringe upon or Usurp the prerogatives of the Legislative or Executive Branches -- it is merely
precatory. It is hardly different from a court forced to reach
an untoward result by poorly drawn or ill-advised legislation
suggesting that Congress provide a remedy.*
,
Moreover, one cannot draw any conclusions on the propriety
of grand jury reports from the secrecy provisions of Rule 6(e).
Reliance on this rule is circular. If a grand jury report is
not proper, disclosure of the underlying facts, of-course,
violates Rule 6(e). But, if a report is constitutional, disclosure of the report by the grand jury in open court cannot

¯
Interestingly, Judge ~infeld reasoned that if a court
is without power to advise the Legislative and Executive Branches,
so is the grand jury. ill F, Supp. at 864. A grand jury cannot ’
be compared to an advisory opinion¯

- i0 violate Rule 61e), .which does not restrict lawful judicial
functions.*
Finally, Judge Weinfeld, in relying on the unfairness to
individuals, completely fails to take into account the constitutional status of the grand jury. If the power to issue
reports is preserved by the Fifth Amendment, then it follows
that~the Framers balanced the opposing interests and determined
that the public interest in disclosing official corruption,
whether or not it constitutes a crime, outweighs individual harm.
As indicated above, Congress, based solely upon Application
of United Electrical Radio and Machine ~orkers concluded in 1969
that regular federal grand juries could not file reports. S.
Rep. No. 91-617, 91st Cong., Ist Sess. at 47. Because this .power
was considered essential to uncovering and preventing organized
crime, particularly its infiltration into government, the
Organized Crime Control Act of 1970 empowers special grand juries
at the completion of their term to submit a report to the court

(i) concerning noncriminal misconduct,
malfeasance in office involving organized
criminal activity by an appointed public
officer or employee, as the basis for a
recommendation of r~moval or disciplinary
action; or
(2) regarding organized crime conditions
in the district.
18 U.S.C. § 3333(a). This Act has no effect on the existing
powers of a regular grand jury. One cannot infer that Congress,
in designating broad statutory powers for special grand juries,
intended to restrict the inherent powers of regular grand juries.

* An argument could be made ~h~t Rule 6(e’), which prohibits:
"a juror" from disclosing information, relates to jurors acting
by themselves, and not to the grand jury acting in its capacity
as a grand jury. But it is doubtful that Rule 6(e) was meant to
sanction a joint effort of the jurors to disclose information
improperly or without the court’s sanction.
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A PRESENTg~NT AGAINST THE PRESIDENT WOULD
BE CONSTITUTIONAL
The indictability of an incumbent President has been discussed at length in the memoranda of Richard Weinberg and the
Office of Legal Counsel. Of course, if a President can be
indicted,a for%iori a presentment may be returned against him.
Whatever c~nclusions one draws on the constitutionality of
indicting the President, I believe the constitutionality of
returning a presentment against him is clear. The substantial
constitutional arguments against indicting and trying an
incumbent President lose their force when applied to presentment.
It is apparent from those memoranda available, as well as
your own conclusions} that the only serious doubts about the
indictability of the President stem from the practical effects
of indictment and trial. The preparation of a defense, including
extensive post’indictment and pre-trial motions, and the conduct
of the trial would consume significant amounts of the President’s
time and interfere with his functions as Chief Executive.
The Department of Justice has publicly taken the position
that indictment and trial before conviction upon impeachment
would transgress the separation of po~ers. Under the Department’s interpretation of this doctrine, no branch may take any
action which would substantially impair the functioning of
another branch. Since the executive powers, unlike the legislative and judicial powers, are vested in one man -- the President -- any temporary disability to perform designated functions
undoubtedly would cause significant disruptions in the functioning of the Executive Branch.* See Memorandum for the United
States Concerning the Vice President’s Claim of Constitutional
Immunity, In re Proceedings of the Grand Jury Impaneled December
5, 1972, Civ. No. 73-965 (D. Md.).

* The Department does not consider "constructive removal"
from office as a violation of Article If, Section 4, which provides that the President "shall be removed from Office on
Impeachment." Basing the argument on the separation of powers
instead of this clause allows the Department to argue that the
Vice President as well as judges may be indicted and tried prior
to legal removal from office by impeachment and conviction.
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A presentment, however, because it does not initiate a
prosecution, would not effect a "constructive removal" from
office or create a "temporary disability" in the President.
Indeed, a presentment has no legal consequences whatever,
and it would not perforce interfere as a practica! matter
with the functioning of the Presidency.
The same argument could be advanced for indicting the
President, but deferring trial to the end of. his term.
There are differences, however, that mandate against this
course of action. First, indictment,by initiating a pro,
secution, necessarily would lead to court proceedings where.
the President would be placed in the posture of a criminal
defendant. At a minimum there would have to be an arraignment, and in order to defer trial, the President would have
to waive his Sixth Amendment right to a speedy trial.
Second, the Department of Justice has expressed the view that
an indictment which must be signed by the Special Prosecutor~
an employee of theExecutive ~r&~c~, would be theoretically
inconsistent with the.President’s constitutional power to
control all prosecutions (including the power to pardon).
See Memorandum of the Department of Justice, su~_u~, at 20.
A presentment on the other hand does not requlre the concurrence of anyone in the Executive Branch. As a matter of
policy, I believe it would be unwise to place the cloud of
an impending trial over the President’s head. While it may
be essential to air the grand, jury’s findings so that the
issues are properly framed for Congress, this should be done
in the least inflammatory way. Certainly, in terms of public
reaction, an indictment calling the President before the bar
of justice would have a more devastating effect on his power
to govern than a presentment.
Any notion that the President is absolutely immune from
the judicial process was laid to rest when the President
complied with the mandate of the District Court, as modified
by the Court of Appeals, requiring him to produce tape
recordings and other evidence to the grand jury pursuant to
a subpoena duces tecum. The President, both in the district
court and in the Courtof Appeals, argued that the President
is immune from the processes of the other branches, and
asserted that he was accountable to the law only through
impeachment. The Court of Appeals rejected the basic premise,
in language confirming that the normal processes of law are
applicable to the President as long as they do not place
actual, restraints on his functions:
"Thus, to find the President immune
from judicial process, we must read out of
[United States v.] Burr and Youngstown
[Sheet & Tube Co. v. Sa-----~er]the under-

g principles that the eminent jurists
in each case thought they were establishing.
The Constitution makes no mention of special
presidential immunities. Indeed, the Executive Branch generally is afforded none ....
Lacking textual support, counsel for the
President nonetheless would have us infer
immunity from the President’s political
mandate, or from his vulnerability to
impeachment, or from his broad discretionary
powers. These are invitations to refashion
the Constitution, and we reject them." Slip
Op. at 16-17.
In concluding that the President is "not above the law’s
commands" and is subject to "routine court process," the
court emphasized that the order in question did not threaten
a "constructive removal" from office and did not interfere
with the President’s onstftution~l prerogatives. ~J Slip op.
at 18-20. Under the limited immunity recognized by the
Court of Appeals -- an immunity stemming solely from functional
considerations -- the grand jury would not be barred from
returning a presentment against ~the President.
To the contrary, it can be argued that it would be an
abdication of the grand jury’s constitutional responsibilities
not to return a presentment if there were probable cause to
believe the President had committed a crime. The President
should be removed from office if he has committed treason,
bribery or high crimes or misdemeanors. Although the Constitut-~on ~entrusts the responsibility for initiating impeachment proceedings to the House of Representatives and not the
grand jury, it would make no sense if an artificial wall were
created between the House and the grand jury, which is the
traditional forum for investigating criminal activity and the
most likely forum to uncover such activities. Consider the
situation where the grand jury has evidence indicating that
the President has committed a crime, but the public and
Congress have no intimation that this is the case. Even if
the Framers intended to immunize an incumbent President from
criminal prosecution, it seems inconceivable that they sought
to immunize him from .impeachment by barring a grand jury from
disclosing evidence of impeachable conduct.
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To summarize, if the grand jury finds probable cause to
believe the President H~s-committed a crime and wants to act
~Eon that finding, presentment offers the following advantages
over indictment:
i. Presentment would be consonant with the grand jury’s
historical responsibility of reporting official corruption.
To this extent presentment and indictment would accomplish the
same objective. Yet, although presentment would be the first
"official" onfirmation of hard evidence implicating the President in criminal activity, it would not have the same traumatic
or inflammatory effect on the public as calling the President
to the bar of justice, Thus, presentment is less likely to
have an immediate impact on the President’s power to govern and
carries fewer risks for the country, both domestically and
internationally.. ..... -

2. There is no sound basis for challenging the constitutionality of a. presentment~ eitherbased upon the impeachment .......
clauses or the general doctrine of the separation of powers.
The constitutionality of an indictment, however, is open to
doubt. Because of the potential effects of an indictment, we
could be criticized for returning an indictment when the
propriety of that course was.not absolutely clear. Although
Attorney General Saxbe has a6~nowledged publicly that the
resolution of the constitutional questions lies ultimately with
the courts, an indictment might have irreparable consequences
before the question could be resolved.
3. At this stage, since impeachment proceedings already
have commenced, presentment rather than indictment reflects
the proper comity among the branches. As a matter of policy,
I believe it is more appropriate that the guilt or innocence
of the President be determined initially by Congress and not a
jury. Congress, and not the grand jury in conjunction with the~
prosecutor and courts, should make the judgment to force the
President to trial, with its attendant risks for all the
country. But the fact that there are ongoing impeachment proceedings does not relieve the grand jury of its responsibility
to come forward with evidence of criminality that would
materially aid Congress. It would be irrational to conclude
that the Constitution bars this "co-operation" as long as the
judicial process does not encroach on the House’s functions.

- 15 I!I.

THE PROCEDURE FOR RETURNING A
PRESENTMENT

If presentment is within the power of the grand jury, there
seems to be no reason why it should not be returned in open court
and made part of the public record, like an indictment.*or a
special grand jury report**. Nevertheless, in In re Grand Ju.ry
January, 1969, Judge Thomsen, after accepting the presentment in
open court, ordered it sealed while he considered various questions, including whether the grand jury had the power to return
it and whether it should be disclosed to the public. ¯ This is the
only case that sheds any light on the procedures to.be followed,
and it is likely that Judge Sirica would’rely on it. He also
might be guided, by analogy, bythe procedures established by
the Organized Crime Control Act for the return of special grand
jury reports.
~ .~.. ......
The first issue is the method for transmitting the~presentment to th~ court. Obviously, a grand jury presentment against
the President would be such an extraordinary event, with an
immediate impact on the public, that Judge Sirica should be given
advance notice and consulted on the procedures to be followed.
Our position should be that the presentment lies clearly within
the grand jury’s powers and t~at, in accordance with In re Grand
Jury January, 1969, it should be returned in open court. This is
the procedh~e f611owed for returning an indictment***. Rule 6(f),
Federal Rules of Criminal Procedure.

* Rule 6(f) provides that indictments are returned in open
court. It may be sealed temporarily until the defendant is in
custody. This is to prevent the defendant fleeing.
** Special grand jury reports, if they comply with the act,
must be made public after persons named in the report have had
the opportunity to submit an answer. 18 U.S.C. ~ 3333(b-d). The
United States Attorney is charged with delivering a copy of the
report to any public body having jurisdiction over public officials
named in the report. 18 U.S.C. S 3333(c) (3).
*** The initial procedures for returning a special grand jury
report are ambiguous. Section 3333(a) provides that a special
grand jury may "submit" a report to the court -- it does not
specify whether the report is submitted in open court or in camera.
Before accepting the report, the judge must examine both ~-~e’
report and the grand jury minutes to determine whether the report
(footnote continued on next page)
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It is possible, however, that Judge Sirica ~ill be suffici~tly unsure of either his or ghe grand jury’s power that he
will want to give the President notice before allowing the
qrand jury to come into court; or, he may require that the
preser~tment be returnedin camera, thereby per~oitting the President to petition the court for an order expunging the presentment
before it becomes part of the public record. Either course would
be "unusual, but in a somewhat similar situation in the Agnew case,
the Department of Justice conceded that the question of indictability vel non should be decided before any indictment was
returned.
Even if the presentment is returned in open court, it .is
likely that Judge Sirica then will order it sealed. Judge
Thomsen followed this course in In re Grand Jury ......... January,~ 1969. ,
because,~as he stated., he knew of ’"~o clear binding authority
as to whether this presentment sou!d be made public or should
be kept secret~ .. ." 315 F,..Supp..~at 665 ....
(continuation of ’footnote
complies with the requirements of the Act. Briefly, the report
must deal with organized crime, it must be supported by a
preponderance of the evidenc~ before the grand jury, and each
person named in the report must have been given the opportunity
to appear before the grand jury. 18 U.S.C. § 3333(b). If the
report complies with these requirements, the court must accept
it and file it as a public record, after giving any person
named in the report an opportunity to answer the charges against
him. 18 U.S.C. S~ 3333(b) and (c).
One can infer from these provisions that an abortive attemptl
to return a report should not be acknowledged publicly; on the
other hand, it may mean only that it should not be made an
officia! court record until it is in compliance. The legislative
history does not give any guidance, and there are no reported
cases.
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~he judge wanted time to receive the views of the Department of
justice and the advice of independent counsel (appointed by the
judge). This also gave those who expected to be named in the
presentment the opportunity to petition the court to suppress
and expunge the presentment.
This is similar to the procedure mandated for special grand
jury reports. Under ~ 3333(c)(I)the judge’s order accepting
the report and the report must be sealed for at least thirty-one
days after the report is served on all officials named~ The
officials have twenty days after being served to file an answer.
Section 33~3(c) (2). The report may not be unsealed until all
appeals from the order accepting the report have terminated.
The ultimate question, of course, is how the..presentment
is disseminated’. JUdge Thomse~ hel~ that theextent of disclosure should be .governed by "the various interests involved,
including the right of the public to know and the rights of the
persons mentioned in the presentment whether they are charged or
not. The Court should regulate the amount of disclosure, to be
sure that it is no greater than. is required by the public
’interest in knowing’ when weighed against the rights of the
persons mentioned in the presentment."* 315 F. Supp. at 678.
In that case, there had been~extensive publicity, including full
disclosure of ~he names of the people who had been investigated.
Moreover, there had been speculation in the press about people
who in fact had not been investigated. Accordingly, the court
concluded that:
"the substance of the charges in the indictment should be disclosed, omitting certain
portions as to which the Court, in the exercise of its discretion, concludes that the
public interest in disclosure is outweighed
by the private prejudice to the persons involved, none of whom are char~ed with any
crime in’the propbsid’indictment." 315 F.
Supp. at 678-79.

* If a special grand jury report complies with the provisions
of the Act, it must be disclosed in its entirety unless filing the
report on the public record would "prejudice fair consideration of
a pending criminal matter." In that event, the report remains
sealed during the pendency of the matter, but is then disclosed.
5§ 3333(c) (i) and (d).
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Under these standards, full disclosure of the presentment
against the President would be appropriate. In this regard, it
is important that the only omissions made by Judge Thomsen were
made to protect those who had not been charged with crimes. I
assume that any presentment against the President will not name
any other persons who have not previously been indicted or
pleaded guilty. Thus, there will not be any possibility of
prejudice to a person who has not been charged with a crime.
The public interest in disclosure of any presentment is
clear. There has been extensive publicity and debate about the
President’s involvement, and the Special Prosecutor, in connection with his authority to conduct grand jury proceedings, has
been charged specifically with investigating "allegations
involving the President." The importance of disclosure is not
limited to an informing function, however. The overriding consideration is the integrity of the impeachment proceedings.
The only consideration that might weigh against public
disclosure is pre-trial publicity. Compare 18 U.S.C. § 3333(d).
If we~are not talking about disclosure of the underlying
evidence, but merely disclosure of the allegations of the
presentment, pre-trial publicity is not a significant problem.
After all, the nature of the~publicity will be no different
than the publicity normally attendant on an indictment. But
more importantly, the substance of the charges in the presentment will not differ markedly from the charges already public
in the main Watergate indictment and, consequently, will not
add significantly to the already massive pre-trial publicity.
It is conceivable that the judge will conclude that the
public interest, whether in avoiding pre-trial publicity or
in avoiding public disclosure of forma! judicial accusations of
criminal activity by the President, lies in keeping the presentment under seal. In that event, the presentment only could be
transmitted to the House pursuant to a Rule 6(e) order. Rule
6(e), of course, only gives the court discretion to permit disclosure "preliminarily to or in connection with a judicial
proceeding." As I concluded in my memorandum of January ii,
1974, dealing with the production of evidence to the House
Judiciary Committee in connection with the impeachment inquiry,
a trial before the Senate after a vote of impeachment would be
a~"judicial proceeding." Thus, the House inquiry would be
"preliminary to" the trial. In order tokeep the presentment
secret, the judge could transmit it to the House under seal,
with a protective order barring public disclosure except in

- 19 executive session of the Committee or full House. Presumably,
~ze order would provide that the presentment could be disclosed
in a trial before the Senate, although the Congress undoubtedly
would have obtained the underlying evidence by that time. Any
reasen for secrecy would vanish upon impeachment.*

* It would be unrealistic, however, to expect that the
contents of the presentment would remain secret, given the past
track record of Congress. Moreover, because of the Speech or
Debate Clause, the Court would remain powerless to take any
remedial action against a congressman disclosing the presentment in the course of House business.
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SUBJECT:

Presentment by Watergate Grand Jury Concerning
the President .........................

As part of our consideration of the most appropriate way of
dealing with evidence tending to implicate the President in the
Watergate cover-up, we have discussed the possibility of advising
the grand jury that it may return a presentment setting forth its
views of the President’s complicity even though it might be
determined as a matter of law or policy that the President should
not be indicted. Peter Kreindler was asked to prepare a memorandum on this subject and he has reached the conclusion, reflected
in the attached memorandum, that submission of such a presentment by the grand jury would be constitutional. I have been
discussing this subject with him since the beginning of his
research and am familiar with the authorities. I agree with his
analysis and conclusions in all respects.
If you agree that presentment in lieu of either indictment
or non-action is the proper mode to pursue, there remains the
question of procedure. Specifically, the relative rarity with
which presentments are filed in federal courts makes it desirable to advise Chief Judge Sirica in advance of this proposed
course. It would be most unfortunate, for example, for the
grand jury to return a presentment without forewarning and then
have the judge summarily refuse to receive it because of his
lack of awareness of the basis for such a submission. However,
it is also questionable whether we should discuss this procedure
with the chief judge before the grand jury, whose decision would
be involved, has had an opportunity to consider this possible
course. Yet there would be some risk in discussing such an
approach with the grand jury, and perhaps planting a seed that
could not be unsown, before the judge has at least tentatively
indicated that he would be prepared to accept such a presentment.
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In light of all of the foregoing factors, I recommend the
following course:
I. That you decide formally and as quickly as possible
what advice you want given to the grand jury in your capacity
as its counsel on the questions of (a) the President’s indictability as a matter of law, (b) the policy factors concerning
indictment of an incumbent President, and (c) the propriety of
the grand jury’s submission of a presentment naming the President, either in open court or under seal, with a request that
it be forwarded to the House Committee on the Judiciary. My
own recommendation is that the grand jury be told (a) we believe
that the President can constitutionally be indicted for the
crime of obstruction of justice but that the question is subject to considerable doubt, and therefore (b~ in light of the
severe dislocations that would immediately flow from the naming
of a sitting President as a criminal defendant, it would be
preferable to leave formal proceedings to the House of Representatives. With regard to (c) the grand jury should be advised
that it may return a presentment, which states its conclusions
based on the evidence it has heard but which does not initiate
a criminal proceeding, and I would propose that the presentment
be submitted under seal to the chief judge, with a request that
it be forwarded to the House Judiciary Committee after counsel
for the President have been given an opportunity to submit any
objections, either on the law or the facts, that they may have.
2. After you make the foregoing decisions, I recommend
that you or I or both appear before the grand jury, at the
conclusion of the presentation of the tapes, to advise them
of these determinations. They should candidly be told that it
is not certain how the court will respond to the submission
of a presentment but should be advised that this matter will
be discussed with the chief judge if the grand jury is inclined
to return a presentment involving the President.
3. If the grand jury indicates its tendency toward returning a presentment, we should schedule a conference with
Chief Judge Sirica to apprise him in advance of this possible
development. I would be prepared to submit a memorandum of law
to him at such a meeting, if he indicated an interest in
receiving it.
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4. At any such meeting we should recommend to Judge Sirica
that the presentment be received by him under seal, with disclosure only of the fact that the grand jury has made a submission to him, and that the White House be given ten days to
review the presentment and to make objections to its filing and
transmission.

Attachment

cc:

Mr. Ruth (w/attachment)
Mr. Kreindler (w/o attachment)
Mr. Ben-Veniste (w/o attachment)
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SUSPECT: Presentment by Watergate Grand Jury Concerning

As part of our consideration of the most appropriate way of
dealing with evidence tending to implicate the President in
~atergate cover-up, we have discussed the posslbilityof advising
the grand jury that it may return a presentment setting forth its
views of the President’s complicity even though it might be
determined as a matter of law or policy that the President should
not b~ indicted. Peter Kreindler was asked to prepare a memorandum on this subject and he has reached the conclusion, reflected
in the attached memorandum, that submission of such a presentmerit by the grand jury would 5e constitutional. I have been
discussing this subject with himsince the beginning of his
research and am familiar with the authorities. I agree with his
analysis and conclusions in all respects.
If you agree that presentment in lieu of either indictment
or non-actlon is the proper mode to pursue, there remains the
question of procedure. Specifically, the relative raritywlth
whichpresen%ments are filed in federal courts makes it deslrable to advise Chief Judge Sirlca in advance of this proposed
course. It would be most unfortunate, for example, for the
grand jury to return a presentment without forewarning and then
have the Judge sm, marily refuse to receive it because of his
lack of awareness of the 5asis for such a submission. However,
it is also questionable whether we should discuss ~his procedure
with the chief judge before the grand Jt~y, whose decision would
be involved, has had an oppoftunlty~o consider this possible
uou~se. Yet there would be some risk ~n discussing suuh an
approach with the grand Jury, and perhaps planting a seed that
could not be unsown, before the judge has at least tentatively
indicated that he would be prepared to accept such a presen~ent.
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In ligh~ of all of th~ foz.ego~.g factors, Z recommend the
following course I

that it may return a presentment, which states its conclusions
based on the evidence it has heard but which does not init~-ate
a criminal pro~eedlng, and I would propose that the presentment
be suhmltted under seal to the chief Judge, with a request that
it be forwarded to the House Judlola~y Committee after counsel
for the President have been given an opportunity ~o submit any
.objections, either on ~he law oE the fa~s, that ~he¥ may have.
2. After you make the foregoing decisions, I recommend
that you or I o~ both appear before the grand at
conuluslon of the presentation of the tapes, to advise ~hem
of these determinations. They should candidly be told that it
is not certain how the court w~11 respond to the submission
of a presentment bu~ should be advised ~hat this mat~e~
be disoussed with the ~hief Judge if the 9~.and Jury is inclined
to return a presentmen~ involving the President.

3. If the grand jury indicates its ~endency toward
turning a presentment, we should schedule a conference
Chief Judge SiEica to apprise him in advance ~f this possible
development. ¯ would be prepared ~o subm/t a memorandum of law
~o him a% such a mee~i~, g, ~f he in~i~a~ed an ~nteEes~ in
receiving it.
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~: M~. Ru~h (w/attachment}
Mr. l~eindler (w/o a~achment)
M~, Be~-Venls~e (w/o attachment)
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Plumbers White House Documents

In the event that it becomes necessary to subpoena
White House documents we immediately face the question as to our responsibility to disclose to the
C~art information in our possession which would bear
upon the issue of the safekeeping of these documents
pending a judicial determination as to their production. In light of our recent experience with the
destruction of evidence contained on the subpoenaed
tapes, the responsibility for which is presently
the subject of a grand jury inquiry, there is reason
to believe that the Court would wish to be informed
of the nature of our present findings.
From the point of view of our current investigation into the destruction of evidence, I am
particularly concerned that we no longer have access
to the documents which themselves constitute the
evidence of their mutilation. Also it should be
noted that we have no control as to which persons
presently have access to these documents.

Therefore, at the very least, it appears to be
our responsibility as Counsel to the Grand Jury to
bring to the Court’s attention the facts as I have
outlined them in the attached document.
Attachment

Draft -- Facts to be Included in an Affidavit
Related to Plu~-~d3ers White House Documents
On December 19, 1973 pursuant to an arrangement
between Leon Jaworski and General Haig, I reviewed
documents contained in a four-drawer locked file
cabinet labeled "David Young’s Files". This file
cabinet has been identified as the "Plumbers safe"
by J. Fred Buzhardt, Counsel to the President.
Doc~nents were.stored in three of the four drawers.
An examination of those files disclosed the following
documents had been altered~
(a) "Special Projects as of 8/10/71" dated 8/10/71¯
Item #2 has been cut out on both copies of the
document.
(b) "Pentagon Papers Project - Status Report as of
August ii, 1971" dated August II, 1971, a
memorandum from Bud Krogh and Dav~.d Young to
John D. Ehrlichman.
The second item, "(2)", which commences on
page 1 and concludes on page 2 has been cut
out from the document. This document is in
the form of a carbon copy. A second carbon
copy is found elsewhere in the files in the
safe and reflects the same alteration. Also,
there appears to be shreds of paper fastened
to the carbon copy at the top indicating that
another document which had been attached to
the August llth memorandum had been torn from
it.
(c) "Conversation with Zernard ~ge].is", a memorandum
for the record from G. Gordon Liddy dated
August ii, 1971. This document had been cut
in half ~{ith its lower half missing.
The alterations in these documents have been observed
by J. Fred Buzhardt and Stepher~ Adams of the Secret
Service on January 8, 1973.
o

We have received information that the following documents were kept in the Plumbers’ safe as of March 27,
1973 but are not presently in the files.
(a) Memorandum from David Young outlining’~roject
Odessa."
(b) Tabs A, B, C to the memorandum from Bud Krogh
and David Young to John D. Ehrlichman - Subject:
Pentagon Papers Project - Status Report as of
August ii, 1971 dated August ll, 1971.

(c)
(d)

Memoranda from Howard Hunt to Charles Colson
regarding Plumbers Operations.
Detailed Operational P].an for Break-in of
the Office of Dr. Lewis J. Fielding.

In conversation with J. Fred Buzhardt, I have been
informed:
(a) that the Secret Service has kept a log of those
personshaving access to the Plumbers safe since
May 8, 1973. Although Mr. Jaworski has specifically requested that a copy of this log be
provided us, Mr. Buzhardt has informed me that
he will have to further consider this request
before complying;
.~
(b) that the document in the P!un~ers safe which
states that John D. Ehrlichman has reviewed
certain files located therein appears in handwriting unknown to him;
(c) that in his review of John D. Ehrlichman’s
files, he has concluded that they too have been
"sanitized." In that connection Mr. Buzhardt
offered to allow me to examine Ehrlichman’s
files.

LJ/flc
1/21/74

I believed that the written exchange between us on
the subject of dealing with the President in the light of
the evidence adduced and to be adduced would be helpful
because they afforded opportunities for a thorough
consideration of the questions and issues that are presented.
But I am beginning to wonder whether they are not wasted
effort.

Some o~the comments in your last memorandum

(January 14) almost preclude further discussion. In fact I
deferred replying to it because s~me of the innuendoes don’t
do justice to calm and reasoned judgment.
I said before and I emphasize again that the mere
conclusion that the President is not indictable or shouldi,
not be named as an unindicted co-conspirator furnishes
no basis for our pursuing still another course beset with
restraints that should not be violated. I meant this: If it
is not sound in law or policy to indict the President; if
it is not sound in law or policy to name him as an
unindicted co-conspirator -- it cannot become so simply
because the efforts of the House to impeach are frustrated.
Differently stated, if the House bogs down in impeachment
because of lack of evidence that cannot be properly and
legally released to it or because of its own failures, the
unindictable President does nots perforce these shortcomings~
become indictable.
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It seems to me that your reasoning leads to the
inevitable conclusion that whatever may be normally unsound
in reaching the President becomes a laudable course
to follow if he cannot be reached some other way. Although
our mandate authorizes us to proceed against the President,
it nowhere suggests that we are to do so regardless of
fairness and just procedure. More specifically it does not
authorize us to violate grand jury procedures, something I
observed your memorandum avoids dealing with.
As I have indicated to you verbally, I think we
have another course open to us that will not be violative
of any of our obligations and responsibilities. I will be
working on a possible presentation by the grand jury to Judg~
Sirica that will avoid the escape that concerns you.
I have carefully examined Phil’s latest memo
(January 16) and the attachments. His conclusion that
the President is indictable is not strongly buttressed.
What convinces me that this route should not be considered
is the long and legal battle that would follow over this
question and, i~ the end K~u~EE quite likely result in a
negative holding. Therefore, it is my conclusion that
those of us working with the grand jury should advise
against any course other than referring the evidence at an
appropriate time to be determined by the court to the House
Committee.
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Now let me address myself to the general tenor of
your memorandum which reflects an attitude I discussed with
you before - the subjective conviction that the President
must be reached at all cost. It is also reflected in your
references to St. Clair’s letter. He stated nothing that
you should not have expected in all fairness. Your
intimations that there may have been agreements that you did
not know about are especially insupportable because you
have been kept informed of all discussions. Moreover you
are aware of all of the references to grand jury proceedings
in our letters to the White House in which we sought this
information and I would have assumed that you would want to
respect these assurances, expressed and implied, as mu~h
as I do.

m

e,

"

"

’

"

"

s

The stubborn fact remains that we must be alert
not to give support to the White House charges that have
been leveled against the staff. Perhaps it is too late to
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get objective opinions from others so I will do the best
I can in the making of decisions for wh~h I -- and not
the staff -- will be held responsible. It is a simple
thing for you and others to discuss views and convictions
you formed along the way because you do not have the
ultimate respQnsibility ¯
I expect to consult a number of the members of
the staff on some of the points on which decisions need to
be made. I can accomplish much more by consulting these
separately than having group gatherings that have not been
particularly helpful. Needless to say the staff will
continue to be kept informed of all matters of significance
to the best of my ability.
The suggestions on page 2 of your memorandum, in
the main, cannot possibly be followed because we still
know nothing about the House Judiciary Committee’s procedures.
If you or any member of the staff wishes to furnish
any written comments, suggestions or recommendations to
me on any of the matters mentioned by you, I shall be glad
to’ receive them. I will then reach a decision on each of
these as well as other matters in due course of time.

At a meeting with Haig at ii:00 on Friday, February i,
in the Executive Office Building, Haig stated that he wanted to
review with me a few matters before a final announcement was made
regarding the providing of further evidence to the Special
Prosecutor from the White House files and records. He advised
me that the decision of what was to be done had to be on a political
basis because of the impeachment proceedings that are now underway.
He said that for the President to continue to furnish me evidence
that I sought would indicate that he was not serious when he took
the position in his State of the Union message that "one year of
Watergate was enough"; that it was the conclusion of the President
that if it came out that information was still being funnelled to me,
the strong support that had been gained to bring an end to Watergate
would then diminish. He wanted me to know that the answer that I
would be receiving later in the day regarding the furnishing of additional material would have to be based on a decision relating to
the H6use proceedings and not because of anything my office was doing.
In the course of the conversation he complained of Senator
Scott for making the Dean perjury charge a public matter; he spoke
of Senator Baker and the CIA investigation which made it look like
a plot had been in existence with respect to the White House and
how the defense lawyers could use this to their advantage in the
trials against the White House staff. I replied to this that I was
not familiar with the details of Senator Baker’s investigation but
that the principals we were after had committed perjury in so many

different respects that convictions could be obtained on those
bases, regardless of other charges. He complained about Ziegler
being called before the Grand Jury and I told him that this was
at the request of the Grand Jurors. He complained about Judge
Sirica’s handling of the disclosures of the report of the experts
on the eighteen minute gap and I told him that I personally approved of how Judge Sirica handled it. I explained to him that
the White House staff had several days advance information of
what the report would be inasmuch as they had representatives
present working with the experts. I also told him that in my
judgment that if Sirica had not made the tape findings public
that afternoon, it would have leaked anyway and probably would
have done twice as much harm.
He also pointed to the critical situation existing in
Russia that may well involve the leadership there and that without the existence of strong leadership here, a dangerous reaction
might well take place. He referred to the unhappiness of the
Russian military with theoutcome of the Arab-Israeli conflict.
He emphasized that Dean had committed perjury in his
testimony before the Senate Committee and I told him in turn that
whereas we had not volunteered any conclusion on this matter, we
had to say that we found no basis for a perjury charge when the
matter became an issue in the Chapin motions.

At’a meeting with Haig at 11:00 on Friday, February i,
in the Executive Office Building, Haig stated that he wanted to
review with me a few matters before a final announcement was made
regarding the providing of further evidence to the Special
Prosecutor from the White House files and records. He advised
me that the decision of what was to be done had to be on a political
basis because of the impeachment proceedings that are now underway.
He said that for the President to continue to furnish me evidence
that I sought would indicate that he was not serious when he took
the position in his State of the Union message that "one year of
Watergate was enough"; that it was the conclusion of the President
that if it came out that information was still being funnelled to me,
the strong support that had been gained to bring an end to Watergate
would then diminish. He wanted me to know that the answer that I
would be receiving later in the day regarding the furnishing of additional material would have to be based on a decision relating to
the H6use proceedings and not because of anything my office was doing.
In the course of the conversation he complained of Senator
Scott for making the Dean perjury charge a public matter; he spoke
of Senator Baker and the CIA investigation which made it look like
a plot had been in existence with respect to the White House and
how the defense lawyers could use this to their advantage in the
trials against the White House staff. I replied to this that I was
not familiar with the details of Senator Baker’s investigation but
that the principals we were after had committed perjury in so many

different respects that convictions could be obtained on those
bases, regardless of other charges. He complained about Ziegler
being called before the Grand Jury and I told him that this was
at the request of the Grand Jurors. He complained about Judge
Sirica’s handling of the disclosures of the report of the experts
on the eighteen minute gap and I told him that I personally approved of how Judge Sirica handled it. I explained to him that
the White House staff had several days advance information of
what the report would be inasmuch as they had representatives
present working with the experts. I also told him that in my
judgment that if Sirica had not made the tape findings public
that afternoon, it would have leaked anyway and probably would
have done twice as much harm.
He also pointed to the critical situation existing in
Russia that may well involve the leadership there and that without the existence of strong leadership here, a dangerous reaction
might well take place. He referred to the unhappiness of the
Russian military with theoutcome of the Arab-Israeli conflict.
He emphasized that Dean had committed perjury in his
testimony before the Senate Committee and I told him in turn that
whereas we had not volunteered any conclusion on this matter, we
had to say that we found no basis for a perjury charge when the
matter became an issue in the Chapin motions.
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SUBJECT: President -- Gra.nd Jury Presentment
Attached for your information is Peter Kreindler’s
memorandum which reports that there is historical precedent
for a grand jury’s return of a presentment making allegations
against an impeachable official which are then forwarded to the
House of Representatives for its discharge of its constitutional
responsibilities.
According to the newspapers, the staff of the House
Judiciary Committee is aware of this precedent which in fact
is recorded as one of the authoritative precedents in the
parliamentary materials of the House.
cc:

Peter Kreindler
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DEPARTMENT OF JUSTICE

Memorandum
To

:Philip A. Lacovara

DATE:February 8, 1974

Peter M. Kreindler~<

SC~CT: President -- Grand Jury Presentment
Deschler’s annotation to Jefferson’s Manual of Parliamentary
Practice states that impeachment may be set "~n motion" "by
charges transmitted from a grand jury." Deschler, Constitution,
Jefferson’s Manual, and Rules of the House of RepreSentatives,
H.R. Doc. No. 384, 92d Cong., 2d Sess. As authority, he cites
the Toulmin impeachment inquiry.
According to Hinds’ Precedents, "[o]n December 16, 1811,
the Speaker laid before the House a letter from Cowles Mead,
speaker of the house of representatives of the Mississippi
Territory, inclosing the copy of a presentment against Harry
Toulmin, judge of the superior court for the Washington District,
in said Territory, made by the grand ~ury of Baldwin County,
specif[in@ charges a--gainst the said judge, which were read and
ordered to lie on the table." 3 Hinds’ Precedents of the House
of Representatives § 2488, at 985 (1907) (emphasis added). A
select committee was appointed "to inquire into the conduct of
Harry Toulmin," and after considering the presentment, accompanyIng papers and the papers submitted in refutation of the charges,
the committee reported "[t]hat the charges contained in the
presentment aforesaid have not been supported by the evidence."
The House concurred in the report recommending that there be no
further proceedings. Ibid.
The Toulmin impeachment proceeding is important, of course,
because it provides direct precedent for a grand jury using the
vehicle of presentment for bringing evidence of impeachable
offenses to the House’s attention. As Hinds indicates, the
presentment itself specified charges of misconduct -- supporting evidence apparently was transmitted with the formal
presentment. Thus, the Toulmin precedent supports the argument
that the House impeachment inquiry and grand jury proceedings
are not mutually exclusive. Both the House and the grand jury
recognized the grand jury’s responsibility to bring evidence of
impeachable offenses to the House’s attention.

N

The Toulmin precedent also undercuts the argument that a
grand jury presentment would be improper because the subject of
the presentment would not have a forum in which to answer the
charges against him. If the presentment is transmitted to %he
House, the impeachment inquiry provides a proper forum. It
could be argued, of course, that presentment of a sitting judge,
subject to indictment, is far different from presentment of a
President, arguably not subject to indictment as a matter of
law. But, the Toulmin presentment seems to have involved
misconduct in office and not criminal activity. I drawthis
inference because the select committee report concluded that
"the official conduct of Judge Toulmin has been characterized
by a vigilant~attention to the duties of his station."
Finally, the Toulmin precedent will be relevant to any
Rule 6(e) motion for disclosure of evidence to the House.
Rule 6(e) is based on the historic secrecy of grand jury proCeedings. Thus, precedent will weigh heavily in determining
the purpose and scope of the rule.

.... ~unaay, Feb, i0
Nixon %, o. sus Dsan~ The F~nal Cu~taln
by Louis M. Koh!~eier
Copyrlgbt~ 1974 by the Chicago Tribune

Act one, the accusation, was stolen on nat.[onal television
by John Dean, cast a~ost too perfectly as the clean cut,boy £a~¢~ed penitent, accusin& the Pres~.dent of Watergate complicity.
Act t~.~’o~ the defense, stab, red Nixon in scene afte~ exhausting
seen.e~ fiz, lng Archibald Cox, tutoring ove~ tepee that had been
e~ased by some sinlste~ force, tmylng despe~e, tely to wipe
out the stain. ~n aot th~ee~ already titled by N!xon"fight 21ke hell,’~ N!xon ~o~,~.il destmoF Dean o~ Dean ~ill destroy
Nixon,
The WhO.to House is cautiously optir~z[st!o that Nixon
will win ~u~d ~is ox, deal ~¢lll be ove~, bF July. Nixon ~ema~ns
buoyed by ]~s State of the i~nlon defense, where he faced
Congmess and ~:ntroduced act three, saying, "One yea~ of Watergate
is, enough."
A¢~’.co~dlng to the White House sc.~IDt, Dean.s credibility
will be dest.~oyed s~ a %~itnes~ again~~t Nixon in t~ impeachment
prooeedlngs
the

¯ o

The White House has ~iven up hope of stopping the-Ho~ae

Judiciary Co~nlttee Dmora voting out a bill of ircpeacbraent
against; ~ixon. The co~ttee assertedly Is too do~ated by
. liberals ~ho 8!~eady have decided there are constitutional
g~’@~ds fo~ impcach~ent~ It is expected that a bill will
voted out ~ Ap~.ll or
Nixon will not then ~esi~, des~oite AFL-CI0 predlction~
t~t he ~lli. To the eont~a~,y, the ~te House Is convinced
that the ~I! House ~ill ~e,~ect the cow.tree’s bill. The

b!ll~s defe~t on the House floo~,~~ ~ ~y o~ J~e, will
be aocepte~ b~ the nation as a finding of Nixon~s

M,’~sc~n~ ~:Ifilling his a3n:~ady a~_nounoed pl~s to ~Slt ~he

The ~,~nlte House is fully aw~e that .the se~ipt ~.ght not
coze t~ue If Jo~m De~’s .credibil~ty i~ not de~t~oyed~
ThereFore. a political attack on Dean al~eady has been
launched by S~.mte Republican Y~a~o~ Hugh Scott ~d by White

The ~or~~, fo~z~l attack will open t~ds week. De~ on ~Iday
(Feb.. 15) is scheduled to appea~ In a public ~itness sten4 fo~
the first t~e s~nce last z~ when he accused Nixon at the
televised Senate ~.~atei~gate Cow.tree hea~Irigs. He ~.;ill be a
witness in coumt h~z,e at a Watemgate defendant,s beaming
forcefully ~;ill epen tiio attack on his cmedibillty.

Jolu~ Dean has been silent publicly since last s~em.
He has not been silent pi~ivately. Fo~ months he has been
singing llks a bi~d to the Water-gate speq!al P~Osecute~,s, first
Cox and now ~on Jawo~si~i. He
star t~lal
witness
In W~te~gate t~lale upco~clng her~e and Jawo~skz~s
In the New Yoek
of Jolz-~ ~itcnell ~d Ma~,~?ice
P~-,~ately as v.,ell as in the
Dubiio s~atemen~s of Sen. Sc~t, that It has tapes ~d doc~ents
demor~s~ra~i~ that Dean has lled, at least so fa~ as Nixon~s
alleged Watergate complicity Is conce~ed. But the White HOuse
~ill not turin over. t~ tapes ~d docu,~ents to Jawors]d, ~leas
It can do so in a "prope~,ly control3.ed setting’~ whe~e national
secu~ity e~ud othe~ secrets "~ill not be leaked.
Ja~o~sk! insists that he l~s no ~eason to believe that
Dean is not a cx~edible ~itness. ~[o~eover~ Jawo~,ski~s Peosecuto~,s
insist they now already have enough testimony ~,d evidence
to P~oceod with gr~d j~ry indict~.cents of ~any more Wate~gate
defondants~ Jawors]~ w~t~ mo~ White HOUSe ta~s, but not
to seou~.e Indict~ontm dieectly related to the Watemgato ~c~dal.

conf~o~t~tion ~ith Jawors~fa ove~ Des~u’s c~edibility. 7t could
be as ezplosi~e as the oonf’~ontation ~ith Cox, W~ch e~ded with
Nixon fi~ing Co~z and p~c~ ~ ,.
.... ~i~gt~ng the i~each~uent P~’oceed~gs.
I~ the White ~ouse it Is hoped that ~[ixon ~ill not ~mve to
fi~ Ja~o~.~ !~n the Special P~’o~ecuto~s office

Cop;:~-:~.gh~ 197~. by the Chicago
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Memorandum
TO

:Legal Staff

DATE:February ll, 1974

FROM : Leon Jaworski

SUBJECt: Herbert Kalmbach
I am transmitting the attached memorandum
for your information. Do not hesitate to visit
with me if you wish additional information.

Attachment
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The sentence is the responsibility of the Court. We
will make no recommendation as to the sentence. It
should also be noted that Kalmbach and his attorneys
have been advised that he is vulnerable to being named
as an unindicted co-conspirator in the Watergate coverup and/or other indictments.
It was communicated to me that the observation had
been made that the agreement with Kalmbach and his attorneys
had been reached in effect before the discussion was held
between the Watergate Task Force and myself. This is not
true. To the contrary in the discussions with Kalmbach
and his counsel it was made clear that any tentative
proposals of disposition were subject to open-minded
review with the Watergate Task Force. It was not until
after the comments of the Watergate Task Force were heard
and weighed that another meeting was held with Kalmbach
and his counsel and a decision arrived at.
May I add that I genuinely embrace the opportunities
for full and constructive discussions with the staff.
Objective and dispassionate observations and arguments
are greatly desired andare carefully weighed before a
final decision is reached. We are all going through
difficult periods of decision-making and we must strive
not to lose sight of the responsibilities a prosecutor
bears, especially in situations where passions can so
easily become inflamed.
The best that can be required
of the Special Prosecutor and each lawyer on the staff
is th~ these difficult decisions be made with care, in
good faith, and in reliance on proper legal, evidentiary
and policy considerations.

Feb

¯

~ry 12/1974

¯,

CONFIDENTIAL

On Monday, February II, I met with the Judge at which
time several matters were covered as we sat alone in the jury
room. He again indicated that provided the indictments came down
in time he would take the Watergate Case, stating that he had
been urged to do so by any number of Judges from across the
nation the most recent of them being those who were in
attendance with him at a meeting in Atlanta. He expressed the
opinion that these indictments should be returned as soon as
possible. He also stated that henceforth all guilty pleas
would be taken by him. We taiked about the Vesco case and he
merely expressed the thought that perhaps a sealed indictment
might be of some help. He mentioned one or two personal
matters such as an effort to smear him because of a completely
fabricated tale relating to him and his son, of which he
wanted me to be aware. Actually the discussion began.w~th
his unburdening himself to me on that particular matter. He
also mentioned that he had been urged to speak at the State
Bar of Texas in San Antonio and indicated that he would
accept this invitation.

~*
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He sought my reaction and I urged him to do so.
The Judge commented upon the status of matters before
the grand jury which led into further comments on the possibility
of the grand jury considering some type of special report or
presentment. He considered this a very touchy problem and
cautioned as to" what the public’s reaction would be t0a
grand jury stepping out with something that was beyond its
normal bounds. He cautioned that the whole effort could be
tainted by something irresponsibly being done by the grand
jury. He stated that the public would rightfully conclude
that the entire proceeding had not been judicious but simply
one of wanting to hurt the President. He further said that
it was not the function of the grand jury but that of the
House Impeachment Committee to express itself on that point.
He then told me that in the event I observed anything along
that line being considered by the grand jury that he thought
it would be appropriate for him to meet with the grand jury
in camera. I expressed the belief that it was appropriate
for the grand jury to refer to having in its possession
evidence that it believed to be material and relevant to
the impeachment proceedings rand to suggest to the Court that
it be referred to the House Committee for that purpose. He
countered by stating that he believed he should be informed
of the discretion that he could exercise in matters of that
kind and further requested that I have a memorandum prepared
for him that covers this subject. I agreed to have this done.

He mentioned one or two personal matters such as an
effort to smear him because of a completely fabricated tale relating to him and his son, of which he wanted me to be aware.
Actually the discussion began with his unburdening himself to
me on that particular matter. He also mentioned that he had been
urged to speak at the State Bar of Texas in San Antonio and indicated that he would accept this invitation. He sought my reaction and I urged him to do so.
The Judge commented upon the status of matters before
the grand jury which led into further comments on the possibility
of the grand jury considering some type of special report or
presentment. He considered this a very touchy problem and cautioned as to what the public’s reaction would be to a grand jury
stepping out with something that was beyond its normal bounds.
He stated that the public would rightfully conclude that the
entire proceeding had not been judicious but simply one of wanting
to hurt the President.

He further said that it was not the

function of the grand jury but that of the House Impeachment
Committee to express itself on that point. He then told me that in
the event I observed anything along that line being considered by
the grand jury that he thought it would be appropriate for him
to meet with the grand jury in camera. I expressed the belief that
it was appropriate for the grand jury to refer to having in its
possession evidence that it believed to be material and relevant
to the impeachment proceedings and to suggest to the Court that
it be referred to the House Committee for that purpose. He
countered by stating that he believed he should be informed of
o

the discretion that he could exercise in matters of that kind
and I stated that should the matter become an issue, we would
be prepared to present argument and authorities on any hearing
in Court.

LJ/flc
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CONFIDENTIAL

On Monday, February ii, I met with the Judge at which
time several matters were covered as we sat alone in the jury
room. He again indicated that provided the indictments came down
in time he would take the Watergate Case, stating that he had
been urged to do so by any number of Judges from across the
nation the most recent of them being those who were in
attendance withhim at a meeting in Atlanta. He expressed the
opinion that these indictments should be returned as soon as
possible. He also stated that henceforth all guilty pleas
would be taken by him. We tai~ed about the Vesco case and he
merely expressed the thought that perhaps a sealed indictment
might be of some help. He mentioned one or two personal
matters such as an effort to smear him because of a completely
fabricated tale relating to him and his son, of which he
wanted me to be aware. Actually the discussion began.wlth
his unburdening himself to me on that particular matter. He
also mentioned that he had been urged to speak at the State
Bar of Texas in San Antonio. and indicated that he would
accept this invitation.

~

He sought my reaction and I urged him to do so.
The Judge commented upon the status of matters before
the grand jury which led into further comments on the possibility
of the grand jury considering some type of special report or
presentment. He considered this a very touchy problem and
cautioned as to" what the public’s reaction would be toa
grand jury stepping out with something that was beyond its
normal bounds. He cautioned that the whole ,effort could be
tainted by something irresponsibly being done by the grand
jury. He stated that the public would rightfully conclude
that the entire proceeding had not been judicious but simply
one of wanting to hurt the President. He further said that
it was not the function of ~he grand jury but that of the
House Impeachment Committee to express itself on that point.
He then told me that in the event I observed anything along
that line being considered by the grand jury that he thought
it would be appropriate for him to meet with the grand jury
in camera. I expressed the belief that it was appropriate
for the grand jury to refer to having in its possession
evidence that it believed to be material and relevant to
the impeachment proceedings~and to suggest to the Court that
it be referred to the House Committee for that purpose. He
countered by stating that he believed he should be informed
of the discretion that he could exercise in matters of that
kind and further requested that I have a memorandum prepared
for him that covers this subject. I agreed to have this done.

LJ/flc

Feb" ~~ry 12/1974

CONFIDENTIAL

On Monday, February ll, I met with the Judge at which
time several matters were covered as we sat alone in. the jury
room. He again indicated that provided the indictments came down
in time he would take the Watergate Case, stating that he had
been urged to do so by any number of Judges from across the
nation the most recent of them being those who were in
attendance withhim at a meeting in Atlanta. He exPressed the
opinion that these indictments should be returned as soon as
possible. He also stated that henceforth all guilty pleas
would be taken by him. We ta~ed about the Vesco case and he
merely expressed the thought that perhaps a sealed indictment
might be of some help. He mentioned one or two personal
matters such as an effort to smear him because of a completely
fabricated tale relating to him and his son, of which he
wanted me to be aware. Actually the discussion began.wlth
his unburdening himself to me on that particular matter. He
also mentioned that he had been urged to speak at the State
Bar of Texas in San Anto~iu . and indicated that he would
accept this invitation.

~

He

sought my reaction and I urged him

to do so.

The Judge commented upon the status of matters before
the grand jury which led into further

comments on

the possibility

of the grand jury considering some type of special report o=
presentment. He considered this a very touchy problem and

cautioned as t6 what the public’s reaction would be t0a
grand jury stepping out with something that was beyond its
normal bounds. He cautioned that the whole .effort could be
tainted by something irresponsibly being done by the grand
jury. He stated that the public would ~rightfully conclude
that the entire proceeding had not been judicious but simply
one of wanting to hurt the President. He further said that
it was not the function of the grand jury but that of the
House Impeachment Committee to express itself on that point.
He ~hen told me that in the event I observed anything along
that line being considered by the grand jury that he thought
it would be appropriate for him to meet with the grand jury
in camera. I expressed the belief that it was appropriate
for the grand jury to refer to having in its possession
. evidence that it believed to be material and relevant to
the impeachment proceedings.and to suggest to the Court that
it be referred to the House Committee for that purpo:se.. He
countered by stating that he believed he should be informed
of the discretion that he could exercise inmatters of thatkind and further requested that I have a memorandum prepared
for him that covers this subject. I agreed to have this done.

Feb ~ry 12/1974

CONFIDENTIAL

On Monday, February ii, I met with the Judge at which
time several matters were covered as we sat alone in the .jury
room. He again indicated that provided the indictments came down
in time he would take the Watergate Case, stating that he had
been urged to do so by any number of Judges from across the
nation the most recent of them being those who were in
attendance with him at a meeting in Atlanta. He expressed the
opinion that these indictments should be returned as soon as
possible. He also stated that henceforth all guilty pleas
would be taken by him. We talked about the Vesco case and he
merely expressed the thought that perhaps a sealed indictment
might be of some help. He mentioned one or two personal
matters such as an effort to smear him because of a completely
fabricated tale relating to him and his son, of which he
wanted me to be aware. Actually the discussion began w~th
his unburdening himself to me on that particular matter. He
also mentioned that he had been urged to speak at the State
Bar of Texas in San Antonio and indicated that he wo~id
accept this invitation.

~"
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He sought my reaction and I urged him to do so.
The Judge commented upon the status of matters before
the grand jury which led into further comments on the possibility
of the grand jury considering some type of special report or
presentment. He considered this a very touchy problem and
cautioned as to~ what the public’s reaction would be toa
grand jury stepping out with something that was beyond its
normal bounds. He cautioned that the whole effort could be
tainted by something irresponsibly being done by the grand
jury. He stated that the public would rightfully conclude
that the entire proceeding had not been judicious but simply
one of wanting to hurt the President. He further said that
it was not the function of the grand jury but that of the
House Impeachment Committee to express itself on that point.
He then told me that in the event I observed anything along
that line being considered by the grand jury that he thought
it would be appropriate for him to meet with the grand jury
in camera. I expressed the belief that it was appropriate
for the grand jury to refer to having in its possession
evidence that it believed to be material and relevant to
the impeachment proceedings, and to suggest to the Court that
it be referred to the House Committee for that purpo’se. He
countered by stating that he believed he should be informed
of the discretion that he could exercise in matters of that
kind and further requested that I have a memorandum prepared
for him that covers this subject. I agreed to have this done.

He mentioned one or two personal matters such as an
effort to smear him because of a completely fabricated tale relating to him and his son, of which he wanted me to be aware.
Actually the discussion began with his unburdening himself to
me on that particular matter. He also mentioned that he had been
urged to speak at the State Bar of Texas in San Antonio and indicated that he would accept this invitation. He sought my reaction and I urged him to do so.
The Judge commented upon the status of matters before
the grand jury which led into further comments on the possibility
of the grand jury considering some type of special report or
presentment. He considered this a very touchy problem and cautioned as to what the public’s reaction would be to a grand jury
stepping out with somethingthat was beyond its normal bounds.
He stated that the public would rightfully conclude that the
entire proceeding had not been judicious but simply one of wanting
to hurt the President.

He further said that it was not the

function of the grand jury but that of the House Impeachment
Committee to express itself on that point. He then told me that in
the event I observed anything along that line being considered by
the grand jury that he thought it would be appropriate for him
to meet with the grand jury in camera. I expressed the belief that
it was appropriate for the grand jury to refer to having in its
possession evidence that it believed to be material and relevant
to the impeachment proceedings and to suggest to the Court that
it be referred to the House Committee for that purpose. He
countered by stating that he believed he should be informed of
o

the discretion that he could exercise in matters of that kind
and I stated that should the matter become an issue, we would
be prepared to present argument and authorities on any hearing
in Court.

2/15/74
Possible Questions For Consideration
i. Would an evidentiary-type presentment include only
the transcripts of testimony and tapes, or would it
also include a narrative summary of the facts of the
President’s involvement?
2. If an-evidentiary-type presentment is sealed-)and transmitted to the House, will it be available to:
- - members of the Judiciary Committee for a vote on
Articles of Impeachment?
- - all members of the House for the impeachment vote?
3. If the Grand Jury issues only an evidentiary-type
presentment and this Office then fights on pre-trial
Lpublicity grounds its disclosure to the House until
the Watergate trial (which could be a year or more),
how can we convince the public that we are not unwitting
agents of a continuing cover-up?
4. If the Grand Jury fails to charge the President in some
way as a conspirator, though the evidence so shows, then:
- - will all the tapes be inadmissible?
- - will all Presidential statements on tapes be inadmissibl~
-~- will other defendants be able to claim prejudice at
divergence between the proof and the indictment?
- - will ~e be subjectto the defense that since the
Grand Jury found the President not to be a conspirator,
(a) the March-April 1973 meetings were not in furtherance of the conspiracy, and (b) our interpretation of
all the tapes must clearly be wrong, thus rebutting
participation of Haldeman and Ehrlichman in any
conspiracy at that time?
- - ~ould this be fatal to the heart of our case?
5. Have we adequately explored the possibility of a bifurcated
procedure whereby evidence is transmitted to the House but
in addition the Grand Jury files a sealed indictment or
accusatory report on the President? What are the objections
to such a course? Can they be met by giving the President
an opportunity to contest the validity of this action?

Questions
2/15/74
Page 2

6. In presenting our recommendation to the Grand Jury:
- - will we sum up the evidence on the President, as
with other defendants; will we consult the Grand
Jury on what evidence th~ believe tends to incriminate the President?
- - will we discuss all possible courses of action and
the state of the law as to each, before giving our
recommendation?
- - or will we indicate that only one course i~ the one
we believe to be appropriate and legal?
7. Is there a substantial danger that an evidentiary presentment w~ich includes no finding of probable cause but states
only that the Grand Jury has "relevant evidence" [which
is consistent with a finding of innocence since some of our
evidence is obviously "relevant", including all tapes],
will be interpreted publicly as a Grand Jury conclusion
that the President did not act unlawfully?
8. ~nat are the reasoned objections to an accusatory
presentment, and have they been adequately canvassed and
rebutted in this office?
9. What kind of record of deliberations within this office
should be made for history, including a record of
reasons for excluding indictment, naming of the PresidBnt,
and accusatory presentment?
10. Is there strong reason to believe that if the Grand Jury
insists on transmitting any kind of presentment - evidentiary, or accusatory - - to Judge Sirica and the
House, the Judge will be in a public position to be able
to refuse to transmit it?
ii. Will a Grand Jury presentment indicating the President’s
complicity really cause drawn-out litigation, or will it
in fact focusand speed up impeachn~ent, thus minimizing
the overall disruption in the country that will occur in
any event whenever our information becomes public knowledge?
12. What can we do to guard against a harsh judgment of this
Office by history, should the Grand Jury issue only an
evidentiary presentment and (a) it is used or misinterpreted
in public as a finding of Presidential innocence, or (b)
it cannot be used by the House for a long time, or (c) for
some other reason it creates simply more confusion and
misunderstanding, resulting in either a very long and
divisive impeachment inquiry that tears the country apart,
or no impeachment at all.

On the eve of Thursday, February 28, with the MitchellStans jury selected in New York and sequestered, it became apparent that we would move to bring in the Watergate cover-up
indictments on Friday morning. After checking with Judge Sirica,
the hour of ii:00 a.m. was decided upon.

~ I made known to him in advance that such a report was
forthcoming~ ~ -- :,t t~l.avs " "

" : -- ’ ......-

’

On Thursday evening, February 28, just as I was preparing
to leave the office around 6:45, Alexander Haig called saying that
there were so many rumors afloat that he was concerned - that he
feared unexpected developments, etc. and he wondered if there was
anything I could properly disclose. I told him that there was
nothing I could disclose as to the contents of the indictment or
the report he had heard would be made. I did tell him that if the
grand jury made a report, in addition to returning ~.~ an indictment,
he should expect Judge Sirica, as would I, to accept it and act on
it. He stated that he and the White House generally were fully
expecting the grand jury evidence to be made available to the House
Judiciary Co~ittee - that they realized it belonged there. I suggested to him that the evidence may well have serious repercussions
and he stated that he was aware of that. I suggested that he and
the President’s counsel take a close look at the March 21 meeting
and the actions that followed, even though the President took no
personal part in the events that followed the March 21 meeting.

Finally, he asked whether there was any indictment
contemplated involving present White House aides, inasmuch as
he needed to make arrangements to meet the situation. I told
him none was contemplated at this time
Twice during the conversation, he said that he really
called to tell me that I was a "great American." The second
time he mentioned it, I said "AI, I haven’t done anything other
than what is my duty and I hope to continue to follow that course."
We parted with my again expressing my concern that the
President’s counsel had not sufficiently and accurately assessed
the facts pertaining to the March 21 conference and the events
that took place that night. He said it would be again reviewed.
On the morning of March i, I met with Judge Sirica in
chambers at 10:30. We reviewed the agenda consisting of (i)
presentation of indictments and sealed special report of the grand
jury; (2) unsealing of the special report and reading by Judge
Sirica, and the acceptance of the report and its resealing. I
told Judge Sirica that I would ask the Court to specially assign
the case in view of its length and protracted nature and that I
was estimating the case would take three to four months to try.
I asked him to tell the grand jury to return in two weeks for
further consideration of other matters that had not been disposed
of. I had in mind the possibility of perjury indictments. I also
asked the Judge for a gag order under Rule 1-27 restraining extrajudicial statements.

Shortly before ii:00, I left Judge Sirica’s chambers
and went into the courtroom. As I left Judge Sirica’s chambers,
I heard the Judge tell his marshal not to be nervous. But the
Judge showed some signs of nervousness too. He told me that he
had not slept since 3:00 that morning. When court opened, Judge
Sirica’s marshall was so nervous he could hardly speak the ritual
followed in opening a court.
After opening, Judge Sirica looked at me, asked if I
had anything to take up with the court. I then rose, went to the
lectern, and said: "May it please Your Honor, the grand jury has
an indictment to return. It also has a sealed report to deliver
to the Court." The rest of the agenda was then followed including
delivery of a briefcase of material, along with the special report
to the Court - also a key to the briefcase. The Judge indicated
that he would have an order on the special report by Monday (he
told me he would transmit to the counsel for the House Judiciary
Committee under rules that would not interfere with the trial of
the. accused). The Judge in open court asked if I had any further
comments, and I stated: "Due to the length of the trial, conceivably three to four months, it is the Prosecution’s view that under
Rule 3-3(c), this case should be specially assigned, and we so
recommend." This meant that Judge Sirica could assign the case
to himself, which he did do by order later entered that day.
¯
The Judge then announced his gag rule and then adjourned
court.

We met in the Judge’s chambers. I told him I thought all
went smoothly.

He in turn thanked me for my help. The Judge was

leaving today to speak at the University of Virginia tomorrow,
to be back on Sunday. I told him I was going to Texas and that
I would be back on Tuesday. We both agreed we would call each
other in the interim, if necessary.

On the eve of Thursday, February 28, with the MitchellStans jury selected in New York and sequestered, it became apparent that we would move to bring in the Watergate cover-up
indictments on Friday morning. After checking with Judge Sirica,
the hour of ii:00 a.m. was decided upon.
~o duag~ ~’~ ~b~:~hc ’b~iii~’~;~_~,=~-~ ~ ~o~
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~ I made known to him in advance that such a report was
forthcoming0~= =~~._-t U~l.~v~"’-.,~,~-~ie~
On Thursday evening, February 28, just as I was preparing
to leave the office around 6:45, Alexander Haig called saying that
there were so many rumors afloat that he was concerned - that he
feared unexpected developments, etc. and he wondered if there was
anything I could properly disclose. I told him that there was
nothing I could disclose as to the contents of the indictment or
the report he had heard would be made. I did tell him that if the
grand jury made a report, in addition to returning ~.,~ an indictment,
he should expect Judge Sirica, as would I, to accept it and act on
it. He stated that he and the White House generally were fully
expecting the grand jury evidence to be made available to the House
Judiciary Co~ittee - that they realized it belonged there. I suggested to him that the evidence may well have serious repercussions
and he stated that he was aware of that. I suggested that he and
the President’s counsel take a close look at the March 21 meeting
and the actions that followed, even though the President took no
personal part in the events that followed the March 21 meeting.

Finally, he asked whether there was any indictment
contemplated involving present White House aides, inasmuch as
he needed to make arrangements to meet the situation. I told
him none was contemplated at this time
Twice during the conversation, he said that he really
called to tell me that I was a "great American." The second
time he mentioned it, I said "AI, I haven’t done anything other
than what is my duty and I hope to continue to follow that course.
We parted with my again expressing my concern that the
President’s counsel had not sufficientlyand accurately assessed
the facts pertaining to the March 21 conference and the events
that took place that night. He said it would be again reviewed.
On the morning of March I, I met with Judge Sirica in
chambers at 10:30. We reviewed the agenda consisting of (i)
presentation of indictments and sealed special report of the grand
jury; (2) unsealing of the special report and reading by Judge
Sirica, and the acceptance of the report and its resealing. I
told Judge Sirica that I would ask the Court to specially assign
the case in view of its length and protracted nature and that I
was estimating the case would take three to four months to try.
I asked him to tell the grand jury to return in two weeks for
further consideration of other matters that had not been disposed
of. I had in mind the possibility of perjury indictments. I also
asked the Judge for a gag order under Rule 1-27 restraining extrajudicial statements.

Shortly before ii:00, I left Judge Sirica’s chambers
and went into the courtroom. As I left Judge Sirica’s chambers,
I heard the Judge tell his marshal not to be nervous. But the
Judge showed some signs of nervousness too. He told me that he
had not slept since 3:00 that morning. When court opened, Judge
Sirica’s marshall was so nervous he could hardly speak the ritual
followed in opening a court.
After opening, Judge Sirica looked at me, asked if I
had anything to take up with the court. I then rose, went to the
lectern, and said: "May it please Your Honor, the grand jury has
an indictment to return. It also has a sealed report to deliver
to the Court." The rest of the agenda was then followed including
delivery of a briefcase of material, along with the special report
to the Court - also a key to the briefcase. The Judge indicated
that he would have an order on the special report by Monday (he
told me he would transmit to the counsel for the House Judiciary
Committee under rules that would not interfere with the trial of
the. accused). The Judge in open court asked if I had any further
comments, and I stated: "Due to the length of the trial, conceivably three to four months, it is the Prosecution’s view that under
Rule 3-3(c), this case should be specially assigned, and we so
recommend." This meant that Judge Sirica could assign the case
to himself, which he did do by order later entered that day.
The Judge then announced his gag rule and then adjourned
court.

We met in the Judge’s chambers. I told him I thought all
went smoothly.

He in turn thanked me for my help. The Judge was

leaving today to speak at the University of Virginia tomorrow,
to be back on Sunday. I told him I was going to Texas and that
I would be back on Tuesday. We both agreed we would call each
other in the interim, if necessary.
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"

The Judge ~hen announced hie gag rule ~nd then adjourned

Cou~t o

We met in the Judge~s chambers. I told h~ i thought all

went smoothly.

He In turn thanked me for my help. The Judge was
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CONFIDENTIAL

LAMENTATIONS OF A PROSECUTOR
It was eleven o’clock Saturday morning, March 9, 1974.
In a sense it was a historic moment, in another sense it was a
touching episode of a deep tragedy. Here stood before Chief Judge
John Sirica of the United States District Court in Washington
John N. Mitchell, once, as Attorney General, the chief law enforcement officer of our nation; Harry R. Haldeman, Assistant to the
President of the United States and his Chief of Staff; John D.
Ehrlichman, Assistant for Domestic Affairs to the President of the
United States; Charles W. Colson, Special Counsel to the President
of the United States; Robert C. Mardian, an official of the
Committee to Re-elect the President and a former Assistant United
States Attorney General; Kenneth W. Parkinson, a distinguished
Washington attorney (who had held many posts of honor in bar
associations) and who represented the Committee to Re-elect the
President; and Gordon Strachan, a young attorney and once Staff
Assistant to Harry R. Haldeman at the White House and more recently
General Counsel to the United States Information Agency. They were
asked to plead to indictments charging them with a conspiracy to
obstruct justice and, in addition, most of them were charged also
with the making of false declarations and with perjury. All of
these charges grew out of alleged acts committed in the aftermath
of the Watergate break-in for the purpose of covering up the commission of this crime.

They were grouped together, with their counsel, standing
before the Court to plead to the indictments. All pleaded not
guilty. They are presumed to be innocent until proven guilty at
a trial to follow. The Court released them on their own recognizance, required their passports to be surrendered and directed that
none leave our country without permission of the Court. This
afternoon they will be fingerprinted and mugged at the FBI offices.
I must not prejudge them, although I am familiar with
all of the inculpatory evidence presented to the Grand Jury.
John Mitchell, now on trial in New York in the Vesco
case, was pallid and had all of the appearance of a broken-down
old man. Haldeman and Ehriichman tried to maintain their bravado.
Colson, who was ruthless in his dealings with others while serving
the President, is a frightened man.
All of these men, except Haldeman, are lawyers - a fact
especially painful to me.
I do not know what the ultimate outcome will be and I
want each of them to be treated with complete fairness. I talked
with Colson a number of times while he was under investigation. I
also talked with Ehrlichman. There was no purpose in my talking
with Mitchell and Haldeman as their situations are such that a
possible disposition of the charges before trial was not indicated.
In addition to the Watergate cover-up indictments,
separate indictments were returned this week charging Ehrlichman
and Colson with several offenses involved in the unlawful breakin of the office of Dr. Fielding in California in search of matters

pertaining to Ellsberg. To avoid duplication they were arraigned
on these indictments also. They pleaded not guilty to these
charges as well.
The entire proceedings in Judge Sirica’s court consumed
only a few minutes. But the impact the events of today had on
the careers of these men is inestimable.
John Mitchell, an acquaintance because of my contacts
with him while I was ABA President, spoke to me before the Court
went into session. "Hello Leon," he said, and rose from his seat.
"Hello John," I answered, "please keep your seat." "You must be
very busy these days," he said to me. "Yes," I answered, "more
so than I wish." It was a heart-rending moment because I had
always liked John Mitchell.
As these men stood before Judge Sirica, a panorama of
thoughts crossed my mind. It involved others who previously had
felt the clutches of the law as an outgrowth of their misdeeds
while at the White House - my conversations with them and their
pleas of guilty. There was Egil Krogh, a splendid young man,
top aide to John Ehrlichman - who remorsefully laid bare his wrongs
to me and whose plea I accepted to the illegal break-in of
Dr. Fielding’s office in search of documents to use against
Ellsberg. Vividly I recalled his recognition of the misconception he once embraced of lawful conduct when the motive may be
laudable in the name of patriotism but the means are wrong. Here
was John Dean, a confessed felon, once a bright star in the
White House diadem and with whom I had reviewed his lawless ways;
o

Herb Kalmbach - the President’s lawyer - broken in heart and in
spirit, begging that I take his plea to only one felony count
and a misdemeanor and thus give him a fighting chance to avoid
disbarment. Other similar scenes were appearing, but I shut them
off.
Then came the mental wrap-up of what I had seen and
heard in those fleeting few moments against the background of my
experiences with others of this group who had been charged and
confessed their guilt. Here were men who once were distinguished
due to the high offices they held; men who had in their grasp vast
power and who did not mind using it, and, perhaps, even abusing
it; men who had reached the pinnacle of fame because of their
association with the Presidency of the United States. Now they
stood before a Court of Justice, charged with serious crime. What
happened? Then there came to mind the lines of the learned poet:
"Unblemished, let me live and die unknown.
Give me an honest fame or give me none."
I pondered. Was it that, with fame in their hands, the
tenets of honesty lost their meaning? I found myself almost oblivious to the proceeding in court as I said to myself, "God in Heaven,
don’t let me prejudge the guilt of these men - but why, why had they
not prayed to You to give them an honest fame or to give them none?"

CONFIDENTIAL

LAMENTATIONS OF A PROSECUTOR
It was eleven o’clock Saturday morning, March 9, 1974.
In a sense it was a historic moment, in another sense it was a
touching episode of a deep tragedy. Here stood before Chief Judge
John Sirica of the United States District Court in Washington
John N. Mitchell, once, as Attorney General, the chief law enforcement officer of our nation; Harry R. Haldeman, Assistant to the
President of the United States and his Chief of Staff; John D.
Ehrlichman, Assistant for Domestic Affairs to the President of the
United States; Charles W. Colson, Special counsel to the President
of the United States; Robert C. Mardian, an official of the
Committee to Re-elect the President and a former Assistant United
States Attorney General; Kenneth W. Parkinson, a distinguished
Washington attorney (who had held many posts of honor in bar
associations) and who represented the Committee to Re-elect the
President; and Gordon Strachan, a young attorney and once Staff
Assistant to Harry R. Haldeman at the White House and more recently
General Counsel to the United States Information Agency. They were
asked to plead to indictments charging them with a conspiracy to
obstruct justice and, in addition, most of them were charged also
with the making of false declarations and with perjury. All of
these charges grew out of alleged acts committed in the aftermath
of the Watergate break-in for the purpose of covering up the commission of this crime.

They were grouped together, with their counsel, standing
before the Court to plead to the indictments. All pleaded not
guilty. They are presumed to be innocent until proven guilty at
a trial to follow. The Court released them on their own recognizance, required their passports to be surrendered and directed that
none leave our country without permission of the Court. This
afternoon they will be fingerprinted and mugged at the FBI offices.
I must not prejudge them, although I am familiar with
all of the inculpatory evidence presented to the Grand Jury.
John Mitchell, now on trial in New York in the Vesco
case, was pallid and had all of the appearance of a broken-down
old man. Haldeman and Ehriichman tried to maintain their bravado.
Colson, who was ruthless in his dealings with others while serving
the President, is a frightened man.
All of these men, except Haldeman, are lawyers - a fact
especially painful to me.
I do not know what the ultimate outcome will be and I
want each of them to be treated with complete fairness. I talked
with Colson a number of times while he was under investigation. I
also talked with Ehrlichman. There was no purpose in my talking
with Mitchell and Haldeman as their situations are such that a
possible disposition of the charges before trial was not indicated.
In addition to the Watergate cover-up indictments,
separate indictments were returned this week charging Ehrlichman
and Colson with several offenses involved in the unlawful breakin of the office of Dr. Fielding in California in search of matters
o

pertaining to Ellsberg. To avoid duplication they were arraigned
on these indictments also. They pleaded not guilty to these
charges as well.
The entire proceedings in Judge Sirica’s court consumed
only a few minutes. But the impact the events of today had on
the careers of these men is inestimable.
John Mitchell, an acquaintance because of my contacts
with him while I was ABA President, spoke to me before the Court
went into session. "Hello Leon," he said, and rose from his seat.
"Hello John," I answered, "please keep your seat." "You must be
very busy these days,." he said to me. "Yes," I answered, "more
so than I wish." It was a heart-rending moment because I had
always liked John Mitchell.
As these men stood before Judge Sirica, a panorama of
thoughts crossed my mind. It involved others who previously had
felt the clutches of the law as an outgrowth of their misdeeds
while at the White House - my conversations with them and their
pleas of guilty. There was Egil Krogh, a splendid young man,
top aide to John Ehrlichman - who remorsefully laid bare his wrongs
to me and whose plea I accepted to the illegal break-in of
Dr. Fielding’s office in search of documents to use against
Ellsberg. Vividly I recalled his recognition of the misconception he once embraced of lawful conduct when the motive may be
laudable in the name of patriotism but the means are wrong. Here
was John Dean, a confessed felon, once a bright star in the
White House diadem and with whom I had reviewed his lawless ways;

Herb Kalmbach - the President’s lawyer - broken in heart and in
spirit, begging that I take his plea to only one felony count
and a misdemeanor and thus give him a fighting chance to avoid
disbarment. Other similar scenes were appearing, but I shut them
off.
Then came the mental wrap-up of what I had seen and
heard in those fleeting few moments against the background of my
experiences with others of this group who had been charged and
confessed their guilt. Here were men who once were distinguished
due to the high offices they held; men who had in their grasp vast
power and who did not mind using it, and, perhaps, even abusing
it; men who had reached the pinnacle of fame because of their
association with the Presidency of the United States. Now they
stood before a Court of Justice, charged with serious crime. What
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FROM

DATE: March 14, 1974

Leon Jaworski
Special Prosecutor

SUBJECT:

In conversation with Archibald Cox on Wednesday,
March 13, 1974, I asked him to outline to me his contacts
with Bill Hundley that brought Kleindienst into the office,
and also asked whether anything was held out to Kleindienst
or to Hundley. I stated further that I would like to have
his thoughts on what consideration if any Kleindienst was
entitled to because of his coming in and giving information to him (Cox).
Cox said that the matter presented a "terrible
problem" and that he was glad that he did not have to pass
on it; that it was..one of the matters that he was greatly
relieved to leave behind?~
He stated that although a memorandum had been written
by him, it probably did not indicate what was in his mind
and he then described that what was in his mind was that
"if Kleindienst came in voluntarily, he certainly was
entitled to some consideration." I asked hi~ "What
consideration?" He said that while he may have indicated
to Kleindienst or to Hundley that Kleindienst would be
given some consideration, he never did say just what it would
be.

He also referred to the fact that "unhappily people
who testify on the Hill regard it more as a public relations
matter" and that they do not think of its being under oath
as in a court. He.thought that this should be taken into
account in passing judgment on Kleindienst’s situation. On
the other side of the ledger, he said that he had some feeling
that Kleindienst did not act properly when he failed to
come forward with information on Liddy’s approach to Kleindienst
at Burning Tree.
Finally, he saih that had he remained as Special
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Prosecuhor, he would.have regarded Kleindienst’s coming
forward as being "in his favor"; that he was "on the
fence" on the matter, when he left -- that he had a
"sinking feeling that he might have to come forward with
something against Kleindienst but did not know just what."

WATERGATE SPECIAL PROSECUTION FORCE

DEPARTMENT OF JUSTICE

Memorandum
~

TO

Joseph J. Connolly
Richard J. Davis

FROM

Leon Jaworski
Special Prosecutor

DATE: March 14, 1974

SUBJECT: Kleindienst plea
Discussions have in the past few days convinced
me. that the matter of disposition of contemplated
charges against Richard G. Kleindienst cannot be viewed
in the light of the ordinary situation. Normally, to
be consistent with office policy invoked in other instances,
and in the absence of any special considerations, we would
be willing to let Kleindienst plead to a one-count felony,
either perjury or obstructing the Senate. But there ar__e
special considerations.
I have reviewed these considerations with you and
I am convinced that fair iidealing on our part requires that
we recognize them. We may differ as to the degree of
special considerations to be given but reasonable minds
should not differ on the proposition that two separate
factual situations giving rise to bases for special
consideration do in fact exist.
Both of these exist by virtue of action of my
predecessor, wholly unintended by him to create any problem.
I could as well have committed both. The fact remains,
however, that each must be analyzed and weighed -- not
with the design of avoiding or circumventing any adverse
prosecutorial effect but in the light of plain, ordinary
fairne s s.

I am attaching a summary of my notes on my review
with Archibald Cox of the first of these situations -~ over
the telephone just yesterday.
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The other situation -- less grave -- is the
publicity traced to Cox’s remark which Kleindienst and
his lawyer insist was the reason that induced Kleindienst’s
appearance before the grand jury and which appearance, you
advised me, worsened his defense. Can we completely
write off this consequence and not be concerned as to
how it squares with the standards of fairness that
permeate our endeavors? Suppose he does go to trial
and faces .a "worsened situation" because of his grand
jury testimony?
This brings me to the conviction that a solution
short of a felony plea should be the answer. If the
misdemeanor, calling for a mandatory jail sentence, is
not the answer because of inapplicability, then let us
find another solution.. The answer does not lie in the
Section 1505 felony charge, because both you and I would
have given this arrangement to him without the existence
of the special considerations alluded to above.
I see no immediate rush in disposing of this
matter. I would like fo~. you to address yourselves to
the suggestion embodied ~h the next preceding paragraph.
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THREE RESIGH

HARRY REASONER: There was another development on the Watergate
front today, an apparent shakeup in the office of Special Prosecutor Leon Jaworski
including several resignations.
ABC’s David Schoumacher has the story.
DAVID SCHOUF~CHER: Two prosecutors resigned today, apparently
because they disagreed with chief Prosecutor Leon Jaworski’s decision not to
press for maximum punishment for former Attorney General Richard Kleindienst. "
The two who quit, Lawrence Hammon6"and Paul Hoeber, were assigned to the ITT
task force in the prosecutor’s office. The chief of that task force, Joseph
Connolly, also resigned last week.
All three men say only that they left as a matter of principle,
apparently because they disagreed with Jaworski’s handling of the Kleindienst
case. Kleindienst pleaded guilty to a misdemeanor charge earlier this month
for not testifying accurately before a Senate committee. The prosecutors who
quit felt that he should have faced a more serious felony charge, perjury.
But Jaworski insisted Kleindienst had suffered enough and had done his best
to resist presidential pressure to drop the ITT antitrust case.
An added element, sources say, was a feeling in the prosecutor’s
office that the overall ITT investigation has been slow to develop. Jaworski
added Richard Davis to the task force recently after Davis successfully prosecute
former White House aide Dwight Chapin. Davis is now in charge of the ITT unit
and late today Jaworski added two other attorneys from his staff to replace
the men who left.
David Schoumacher, ABC News, Washington.

In time, it became apparent to General Haig that I was
dead-serious about this matter, and it was apparently speculated
that I might even resign because of the White House breaching an
agreement that had so clearly and definitely been made. Haig was
quite concerned after we had prevailed in the trial court (before
Judge Sirica), and I had succeeded in getting the case expedited
on appeal by skipping the United States Court of Appeals and
going direct to the Supreme Court - a move seldom permitted. I
did not want this same contention to be made to the United States
Supreme Court, and this accounted for my making an issue of it before the case was to be argued.
Haig called me and started off by saying you "got us all
punchy;" you got Bork (Robert Bork, Solicitor General, who was
Acting Attorney General when I agreed to take the post of Special.
Watergate Prosecutor) "uptight," to which I replied that he should
be, in view of the position that the White House was taking, and
I told Haig that what he should be doing is reading Bork’s sworn
testimony to the Senate Judiciary Committee, as well as that given
by Attorney General Saxbe at the time of the nomination hearings.
Haig tried to assuage my feelings by saying "Well, Sirica
ruled with you," and I pointed out that this was of no consequence
in view of the appeal that the President was taking, and I plainly
stated to him that I did not want the President to make that same
argument in the appellate court. Haig saidthat it hurt him that I
thought that he had broken the agreement that had been made, and I

said "Well, I don’t know who broke it, but I know what St. Clair
did and maybe he broke it for you." I then asked~if he remembered
the famous last words that he spoke to me when I agreed to accept
the office of Special Prosecutor, and he said "Now remember that
thekey words, when you make your statements to the news media, are
that ’you can take the President to court.’" This happened on
Monday, the 20th, and on Tuesday night, the 21st, Haig called, after
he had been with President Nixon on a cruise .on the Potomac. He
asked that just he and I meet the next morning around i0 or 10:30.
To put it in his words, he said, "I need to know where they were
going and they needed to know where I was going."
We met the next morning (Wednesday) in the map room.
Haig again emphasized how much he wanted me to believe that no
agreement was broken by him. I told him that if this point was
raised by St. Clair on appeal, I would go right back to the Hill
and raise even more hell than I did the first time.
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Acting Attorney General when I agreed to take the post of Special
Watergate Prosecutor) "uptight," to which I replied that he should
be, in view of the position that the White House was taking, and
I told Haig that what he should be doing is reading Bork’s sworn
testimony to the Senate Judiciary Committee, as well as that given
by Attorney General Saxbe at the time of the nomination hearings.
Haig tried to assuage my feelings by saying "Well, Sirica
ruled with you," and I pointed out that this was of no consequence
in view of the appeal that the President was taking, and I plainly
stated to him that I did not want the President to make that same
argument in the appellate court. Haig said that it hurt him that I
thought that he had broken the agreement that had been made, and I

said "Well, I don’t know who broke it, but I know what St. Clair
did and maybe he broke it for you." I then asked if he remembered
the famous last words that he spoke to me when I agreed to accept
the office of Special Prosecutor, and he said "Now remember that
the key words, when you make your statements to the news media, are
that ’you can take the President to court.’" This happened on
Monday, the 20th, and on Tuesday night, the 21st, Haig called, after
he had been with President Nixon on a cruise on the Potomac. He
asked that just he and I meet the next morning around I0 or 10:30.
To put it in his words, he said, "I need to know where they were
going and they needed to know where I was going."
We met the next morning (Wednesday) in the map room.
Haig again emphasized how much he wanted me to believe that no
agreement was broken by him. I told him that if this point was
raised by St. Clair on appeal, I would go right back to the Hill
and raise even more hell than I did the first time.

August 14, 1974

Leon Jaworski, Esq.
Watergate Special Prosecution ~rce
U.S. Department of Justice
1425 K Street, N.W.
Washington, D. C. 20005
Dear Mr. Jaworski:
Enclosed herewith is a copy of a letter I received from
John Wilson dated August 13, 1974 and also a copy of my
letter which I forwarded to him today dated August 14, 1974
which are self explar~atory.
With kindest personal regards and best wishes, I am,
Sincerely yours,
~

EBC.

!

August 14, 1974

Leon Jaworski, Esq.
Watergate Special Prosecution ~rce
U.S. Department of Justice
1425 K Street, N.W.
Washington, D. C. 20005
Dear Mr. Jaworski:
Enclosed herewith is a copy of a letter I received from
John Wilson dated August 13, 1974 and also a copy of my
letter which I forwarded to him today dated August 14, 1974
which are self explanatory.
With kindest personal regards and best wishes, I am,
Sincerely yours, ~,.

Enc.
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The Hon. Jehn J. Sirica
United States District Judge
United States Court House
Washington, D.C. 20001
!R.e:

U.S.v. Mitchell
Crim. No. 74-Ii0

AUG ]’3 ’

OFFICE OF JUDGE SIRICA

Dear Judge Sirica:
Certain developments of the past week impel me
respectfully to speak’to you in complete candor.
At a hearing which you conducted last week, and
at which I was not able to be present, you made it clear
that any playing of the tapes by defense counsel must occur
only in the Watergate Special Prosecutor’s office. I read
in the transcript the expression of some concern by you as
to the possible "leaking" of the contents of these tapes.
I am obliged to say to you that the integrity and responsibility of defense counsel equal that of the Court and the
Prosecutor, and I resent the intimation by the Court that
the use of these tapes, if copies be permitted to be taken
~ve offices, will not be under the same cover
to our respec~"
of confidentiality that is observed by the Court and, I
hope, is observed by the Prosecutor.
Now, it has come to my attention that subsequent
to last week’s hearing in open court, you have directed
that transcripts, which were to be released to us permanently for our study and use, will not be permitted and
that defense counsel may have access to them only by reading them in the Prosecutor’s office with the limitation
that copies are not to be given to us. This action on
your part is making it impossible for us adequately to prepare for trial and, indeed, it is wholly impracticable,

~FoRD, HART, CARMODY ~

Pa~e

s~nee eop~es should be available ~o us ro~ use ~n our o~~fee and ro~ use a~
I would hope that you would reverse yourself upon
both of these rulings, but particularly the latter. Here,
again, if you are concerned about confidentiality, I can
only repeat what I stated above concerning the tapes. You
have, of course, practised law and represented defendants
in criminal cases. I cannot believe, once you are impressed
with the merits and seriousness of my protest, that you
would want to do anything to hobble the defendants in adequately going about the business of efficiently preparing
this complex case for trial. It is bad enough to be obliged to run back and forth to the Prosecutor’s office to
hear and rehear the tapes but, in my respectful judgment,
it is far worse that we are not permitted to have convenient
end continuous access to the transcripts of them.
Sincerely yours,

JJW/bps

Copies to all counsel

August 14, 197

John J. Wilson, Esq..
Whiteford, Hart, Carmody & Wilson
815~lSth St., N.W~
Washi.ngton, D. C. 20005.
Dear Mr. Wilson:
%,

Thi~ will acknowledge receipt of your letter of August 13th.
I donot intend to conduct this or any otherlitigation by
correspondence and so will not make any substantive response in
this letter. If you wish to raise your point regarding access
to tapetranscripts, whichappears to have some merit, I will
hear youin court at lO:O0 Monday, August 19thL
In the future, unless the court rules otherwise, it will
be appreciated ifall counsel will address theCourt by way of
motion or court appearance.

CC:

Leon Jaworski, Esq.
All Defense Counse!

Wa.,;hi;lglon, D.C. 20:k!5

LJ/f ic

October 12, 1974

Honorable William B. Saxbe
The Attorney Genera].
U. S. <:<-,partment of Justi~ce
Washingkon, D. C.
~
Dear Mr. Saxbe:
Along with my letter of resignation, I beg
to hand you herewith a copy of our late~t interim
report which reflects the principal activities of
the Special P.rose:’~.’to~~’~: office to date.
Two of the results achic:vcd re].ate to the
mandate~-~,:~,.. .... ~ ~.~-~.~... ~, to !-h:~ s of fi,->~; t’_c) znv~:.~ ~.~<~at.e..
Both are
allegations in\.,o!vi’-...%" ti:e [:’rc’si,!er~t.
without p~’-ece dent.
,

One is the ex-tens~ ,(~ qrand jury report on the
involvement of Richou-d i.i. V,i:.:on in Watergate coverup activities, prepared for the grand jury by this
.office and sent to tk~e House Judiciary Co~,~nitt~:e
last March, after successful litigation through the
trial and appellate cou::ts¯ ~,,,i!e the grand jury
the ch~in of evidence in
report, which pr<~se]~te¢~
- ""
detail, has not been published, I am informed that
it served as.a major guide for the staff and members
of the Committee in the: d_,veiopment of the presentation leading to the Articles of impeachment.
The second lnvolveG the ~:.uccessful litigation
of a trial sub[.~oena for tape reco]:ded evidence in
the hands of the ].~]-:-~’~ ....... .... t of the United States. The
Supreme Court’ s u~-~,~nJ..n,ods deciszon su[~porting the
subpoena of the S[~ecial !~:osecutor compelled the
former President to release, among others, the tape
recording of June 23, 1973, which served as a forerunner to his resignation.

Althouc.h not appropriate for co.-:::.cnt umtil
after the sequestering of the jury in United States v.
],~itche!l, et el., in view of suggestions that an
indictment ]:e returned aaainst former President
Richard ~[. Nixon questionin9 the validity of the pardon
granted him, I think it proper that I e~press to you my
views on this subject to dispel any thought that there
may be some relation between my resignation and that
issue.
As you realize, one of my responsibilities, not
only as an officer of the court, but as a prosecutor
as well, is not to take a position in which I lack faith
or which my judg=.:ent dicta/~ ~-. ~ not
_~u:~:~o~t~_ ~_ _~’.,
~orobabie
=
n~.es ~n~ the
cause. Tb~ provision in the Cons~_~u
President with ~he ~-:
_mg:~ to grant pardons, and the
Court~.na~
~
a
recognition by the Unitedo~=u~s
o~.~ Supreme
.
pardon ma], be granted prior to ~=
~.~filing
_ of char~es are
so clear, in my opinion, as not to admit of doubt. Philip
Lacovara, then Col!nsel to ~e =p~cial
c
Prosecutor, by
written memorandum on file in d~is office, came to
same conclusion, pointing out that:
"...the pardon power can be e>:ercised at
any time after a federal crime has been
com~m.itted and it is not necessary that
there be an], criminal proceedings pending.
In fact, the pardon power has been used
frequently to relieve federal offenders of
criminal liability and other penalties and
disabilities attaching to their offenses
even where no crimina! proceedings against
the individual are contemplated."
I have a!so concluded, after thorough study, that
there is nothing in the charter and guidelines appertaining to the office of the Special Prosecutor that impairs
or curtails the President’s free exercise of the
constitutiona! right of pardon.
I was co-architect along with Acting Attorney
Genera! Robert Bork, of the provisions some theorists
now point to as inhibiting the constitutional pardoning
power of the President. The additional safeguards of
independence on which I insisted and which ~.tr. Bork, on
former President ]<i~.:on’s authority, was willing to grant
were solely for purL.oses of limiting the grounds on which
my discharge could be based ~’..~d not for the purpose of
enlarging on the juris~]ictio:~ of the Special Prosecutor.

w

Hearings held by the Senate Judiciary Committee
subsequent to my appointment make it clear that my
jurisdiction as Special Prosecutor ~.~as to be no
different .from that possessed by my predecessor.
There was considerable concern e>~ressed by
some Senators that Acting Attorney General Bork, by
supplemental order, ina.dvertently had li~.~ited the
jurisdiction t~hat previously existed. The hearings
fully developed the concep~ that the thrust of the
new provisions giving me t~e aid of the Congressional
"consensus" committee were to insulate [:e from groundless efforts to terminate my employment or to limit
the jurisdiction that existed. It was ~r.ade clear,
however, that there was no "redefining" of the jurisdiction of the Special Prosecutor as it existed from
the beginning. There emerged from these hearings
the definite understanding that in no sanse were the
additional provisions inserted in the Special Prosecutor’s
Charter for t!~e pu~.~]?ose of either enlarc~ing or diminishing his jurisdiction. I did .~ress, a~z ! argued in the
Supreme Court in. U. S. v. Nixcn, that [[ ~..z~,s given the
verbal assurance ~-~ I cou--l-d--~[ing suit %gainst the
President to enforce subpoena rights, a point upheld
by the Court. This, of course, has no bearing on the
pardoning power.
I cannot escape the conclusi<.~n, ti~erefore, that
additional provisions to the Charter do not subordinate
the constitutional pardoning power to the Special
Prosecutor’s jurisdictional rights. For me now to
contend otherwise would not only be contrary to the
interpretation~ agreed upon in Congressional hearings -it also would be, on my part, intellectually dishonest.
Thus, in the l.,o~i~ht of these conclusions, for me
to procure an indictr~en’.~t of Richard ~. Nixon for the
sole [~urpose of generating a purported court test on
the legality of the pardon, ~.,,ould constitute a spurious
proceeding in which I had no faith; in fact, it would be
tantamount to unprofessional conduct and violative of
my responsibility as prosecutor and officer of the court.

- 4 -

Per°haps one of the more important functions
yet to be discharged relates to our final report.
It is co~~templated that this report will be as allencompassing.as the authority granted this office
permits, consistent with the prosecutorial function
as delineated by the American Bar Association Standards
for Criminal Justice. While this report will be cast
in final ~"~~rm subsequent to ~hv term as Special P~osecutor,
I will be available to the authors for such contributions
and consultations as they ~eem advantageous.
You are aware, of course, of the position this
office has taken regarding access to former President
Nixon’s White House materials for all remaining
investigations and prosecutions. Legislation now pending, if enacted, will solve the problem. If not enacted,
I shall continue to be available, to whatever extent my
successor ~.~esires, ~-or counseling on reaching a solution
to this i>i~oblem so that all relevant materials will be
for thcoming~.
My Deputy, Hen~:y Ruth, and most of the other
members of the staff have worked together~since the
creation of the office. Mr. Ruth has a familiarity with
all matters still under investioation as well as those
still to be tried. He has been in charge of all "milk
fund" matters, in view of my recusal. I trust that you
"will not mind my offering the suggestion that he be
given consideration to serve as my successor, thus
permitting the unfinished matters to continue without
interr up ti on.
Sincere ly,

LEON JAWORSKI
Special Prosecutor
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AN INTERVIEW WITH PHILLIP LACOVARA
SUSAN STAHBERG: Phillip Lacovara was counsel
to Watergate Special Prosecutor Archibald Cox and Leon Jaworski.
He has now resigned that position. Reporter Bob Zelnick
asked hi~ what thoughts he has as he leaves his job.
PHILLIP LACOVARA: I wish I could say that I share
the unbridled optimism of many people who say that Watergate
has shown that the system does work. The system worked in
this instance, but only, l’m afraid, because of a unique
interplay of events that are unlikely to be repeated. The
existence, the importance of the existence of these tapes
and the ability to get at them cannot be over-emphasized.
if i~t were not for our ability to get the actual words of
the President in the midst of this cover-up, we \vould not
have been able to press the cases as far as we have had to,
and, by the same token,, the House Judiciary Committee never
would have been able to approachthe level of fact finding
and investigation that it achieved. And during the course
of the impeachment debates before the Judiciary Committee,
I think you saw that an extremely high standard of proof
was set by the members of the Judiciary Committee. They
seemed to assume that on!y hard core criminal violations
would constitute grounds for impeachr,~ent, not simply any
abuse of public trust, which I think was the proper historical
understanding of the Constitution, and they were unwilling
to -- I believe it’s fair to say that a majority of the committee
would have been unwilling to vote for articles of impeachment
were it not for the ironclad, vivid, firsthand evidence of
Mr. Nixon’s involvement that came from his own mouth through
these tapes.

These circumstances, I think we can assume, will
never again be repeated in history, even if some future President
abuses his public trust.
So I’m not quite as sanguine as others about how
wonderfully the system has ;vorked. And frankly, I’m not
sure that the mentality that led to a -- to the Watergate

.v/v’" ub( ~-:~_s{J~. s{fi~ia s ~11 are m,J
~or, u~’~-~an 14r. Nixon. was
~ ~n--~easi1~. are bei g eXc6~ed-i :9~-~.v_~e ~ ~£~a_.ble
c~uct o~r international affairs~r .bec~hey .halve
~
ari~ ~ a~ akes them less v~e.
~.~j-e ~. [ ,.
_ _ . .. ~r
FT~ht b~cR~we were

e.

~~_ ~"\
BOB ZELNICK: Why did President Ford s pardon of
forme~ President Nixon for all offenses he committed v~hile
in office, or may have committed while in office, make you
feel compelled to resign your position as counsel to the.
Special Prosecutor?
LACOVARA: I felt that the pardon, coming as it
did before any legal proceedings against Mr. [Iixon had been
begun, \vas fundamentally erroneous and inconsistent ~vith
the values that we were trying, I thought, to establish or
to re-establish in the American syste~n of justice. It seemed
that we had gone to the Supre~e Court in Ju!y of this year
and established that even a President is subject to the same
rules of law that apply to private citizens. And then President
Ford elected to interve.ne in the process of justice and grant
a full and absolute and unconditional pardon to Mr. Nixon
alone, singling him out as a former President and leaving
the rest of the Watergate figures in the mire of Watergate.
And beyond that apparent double standard which I found particularly
troublesome, it seemed to me to be compounding the error
to grant a pardon without, insisting upon some acknowledgement
from Fir. Nixon for the sake of history about what his role
in Watergate really was and without .also taking some steps
to safeguard the evidence -- namely the tapes and papers
of the Nixon ~hite House -- that the Special Prosecutor’s
Office had indicated to President Ford would be necessary
for continuing investigations.

There’s legislation going through the Congress
now. I believe the Senate has passed the Nelson bill. It’s
still being considered by the House. If that bill is passed
and signed into law by President Ford, and if it is ultimately
sustained after the expected court challenges that I believe
Mr. Nixon’s lawyers would bring, then it would go a very
long way toward satisfying that objection that I had.
ZELNICK: f,|r. Jaworski also resigned this past
weekend, effective October 25th.
LACOVARA: Mr. Jaworski, .in his letter of resignation
to Attorney General Saxbe, discusses the possible impact
of his charter. And he reaches the conclusion that it would
have been intellectually dishonest for him to contend that

those provisions of the charter prevented President Ford
from exercising his constitutional power at the time he did.
14y own conclusion was that there was at least a substantial
question whether the jurisdiction that had .been.given to
the Special Prosecutor to make.decisions concerning the prosecution
of President Fiixon independently was interfered with or breached
by President Ford’s issuance of the pardon at that time.
I do believe, however, that if the issue were put to a court
.
test, the courts would be likely to sustain the effectiveness
of the pardon to Fir. Fiixon, even if it somehow -- even if
the granting of that pardon did constitute a breach of faith
or a transgression of the commitments made to the Special
Prosecutor.

STAMBERG: Phillip Lacovara, former counsel to
Watergate Special Prosecutors Archibald Cox and Leon Jawor.ski.
Later in our program, Lacovara and Zelnick will talk .about
Richard Nixon as a possible witness.

STAMBERG: ¯ ....We’re working Zelnick overtime tonight.
Earlier in our program, we heard him tal.-king with Phillip ¯
Lacovara, former counsel to the Special Prosecutor, about
Lacovara’s reasons for leaving that position. In this segment
of their conversation, he gives his assessment of Fir. Nixon
and his potential importance as a witness.
LACOVARA: I think the role that Mr. Nixon would
play at the trial varies, depending on whose perspective
you see him from. I think the published reports indicate
that he would be useful to the government primarily as an
authenticating witness; simply, that is, as a witness to
provide a foundation for the admission of certain tapes or
other documents that the government may wish to use at trial
against the defendants actually before the bar. The defendants,
however, particularly, I gather, I~r. Ehrlichman, believe
that Mr. Nixon could give substantive testimony that would
be helpful to them. So they may be making a more determined
effort to secure 14r. Nixon’s testimony, if they are in fact
serious that his testimony might be helpful to their position.
There’s always the possibility that this is part of a stratagem
to attempt to secure the presence of a witness who they believe
would not be available and then to argue that the failure
to have him appear tainted the fairness of their trial.
ZELNICK: Well, there are two legal issues raised
by your analysis. First, again in your opinion -- and I’m
talking about legal opinion -- would the bulk, the great
bulk of the tapes that the prosecution desires to introduce
in evidence be admissible without the authentication of former
President Nixon? Let’s start with that first question right
nOW.

LACOVARA: I think there are methods for authenticating
the tapes sufficiently to allow them to be introduced into
evi.~.ence, The process might be somewhat more cumbersome
without testimony from a participant in each particular conversation
that the conversation represents an accurate transcription
of what was discussed at the meeting. For example, in those
conversations where John Dean is a participant or anyone
else who may be testifying as a government witness, it will
be possible for Dean or those other witnesses to say that
the tape is a fair and accurate and full transcription of
the conversation that took place. The problem arises with
the tapes involving only co-conspirators none of whom would
be testifying. The technique for establishing the authenticity
of those particular tapes would be somewhat more involved
and would come down to showing that the White House had an
automatic taping system that operated without any interruption
whenever voices were being picked up in the room and would
then ~go on to show that particular tapes had been located
by Secret Service agents as reflecting conversations that
took place among certain people on particular dates. And
that.coupled perhaps with a witness who would identify the
voices as being the voices of the apparent participants would,
in ~¥ opinion, provide a sufficient foundation for getting
the tapes, even those tapes, into evidence.
ZELNICK: The second question I was referring to
involves the nonavailability, or the possible nonavailability,
of the former President. To what extent do you believe this
would raise a legitimate Sixth Amendment issue on behalf
of those defendants who deemed him necessary for their case?
LACOVARA: I don’t think they would have a substantial
constitutional argument, frankly, and now I’m speaking as
objectively as I can and not simply as a former member of
the Watergate Special Prosecutor’s Office. It often happens
that defense in a criminal case wishes to obtain the presence
of a particular witness. But if the witness is unavailable
because he’s out of the country or has died or simply refuses
to testify for one reason or another, that does not necessarily
constitute a violation of his Sixth Amendment right to have
the appearance of witnesses on his behalf or the right to
have compulsory process. That kind of excused nonappearance
would not be chargeable to the government. That is, Richard
Nixon is now a private citizen. If the court rules that
for reasons of health he°should not be forced to come to
the trial and if no other alternative, like taking his deposition
to be read at the trial, are found sufficient, then it’s
just as if he never existed or if he had died prior to the
trial. That would not, in my view, constitute a legal defect
in the trial.

STAHBERG: Phillip Lacovara, former counsel to
the Special Prosecutor, talking with Bob Zelnick. Later

5
this week we’ll hear Lacovara’s recollections of the Saturday
Night I~assacre and the important decisions of Special Prosecutors
Cox and Jaworski.
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PART II: AN INTERVIEW WITH PHILLIP LACOVA~

SUSAN STAMBERG: This Sunday will mark the first anniversary
of the Saturday Night Massacre. Phillip Lacovara was counsel to the Watergate
Special Prosecutor before and after that twentieth day of October, 1973 on
which Archibald Cox was fired by President Nixon.
Reporter Bob Zelnick asked Phillip Lacovara to recall what happened.

PHILLIP LACOVARA: There had been a tremendous spirit of camaraderie
that had been built up under Special Prosecutor Cox, and it was a terrible
flow to the lawyers in the office and to the supporting staff when he was
ordered dismissed by the President. It seemed to be such an unthinkable way
of responding to an adverse court ruling that it was hard for us to fathom
it. And virtually the entire staff, the lawyers and the secretaries and messenger
and Xerox operators, came down to the office that Saturday night to try and
find some answers to the impossible questions that were running through people’s
minds -- "How could someting like this happen in our country?" And the immediate
reaction was that we had to show our solidarity with Professor Cox and if
he was to be discharged, we would have to go with him; we could not stand
by and become the pawns of such an anti-constitutional action by the .President.
But primarily under the leadership of Deputy Special Prosecutor Henry Ruth,
whom Mr. Jaworski has proposed as his replacement, if the Attorney General
sees fit, the longer view was taken, and Hank Ruth convinced the rest of the
staff that, as professionals, we had an obligation not to try and do a6ything
emotional or dramatic, but to see our responsibilities through, at least to
see whether we could continue with our responsibilities. So on a day by day
basis, the decision was made to continue on, to see whether it would be possible
to continue with the responsibilities that we had been given, even though
our Special Prosecutor had been fired. And we were able to continue our operation
until Mr. Jaworski -- until the President was obliged, by the public and congressi
furor, to agree to the appointment of a new Special Prosecutor, and Mr. Jaworski
was appointed.
BOB ZELNICK: Was there some initial skepticism on the part of
the staff to Mr. Jaworski, and, if so, how quickly did he overcome that?
He seemed to me, as an observer, sometimes even greater than an arm’s length
observer throughout these proceedings, that he did in fairly short order regain
the confidence of the staff.

-2LACOVARA: He did a spectacular job of overcoming the resentment
or the -- oh, I suppose resentment is the wrong word. I suppose it would
be the wait-and-see skepticism of the staff when he was appointed. You have
to understand that having come through this terribly nerve wracking experience,
the people in the office were quite uncertain what was coming next. And since
Mr. Jaworski’s appointment was announced at the White House, at the same White
House at which the decision to fire Professor Cox had been made and announced,
there ~vas a good deal of understandable basis, I think, for wondering whether
this was all part of some grand plot to scuttle the work of the Special Prosecutor’
Office.
Fir. Jaworski is a very wise and experienced man and sensed that
that was going to be an emotion that he would have to deal with when he came
to the office. And he met it head-on. And he told the staff that he wanted
all of them, all of us, to stay and continue on with the work that we had
been given, and he would trust us until we showed that we weren’t entitled
to his trust. And he expected us to give him our trust until he did something
that indicated that he wasn’t entitled to be given the trust and the respect
of the new Special Prosecutor. And by taking that forthright approach, he
instantly defused a good deal of the skepticism and then in his conduct over
the ensuing weeks and months demonstrated that he was serious about pursuing
the investigations that came within his jurisdiction.
STAMBERG: Former counsel to Watergate Special Prosecutors Cox
and Jaworski, Phillip Lacovara. He and Bob Zelnick will be back later on
"All Things Considered..." to discuss the many important decisions made by
Cox and Jaworski. By the way, their conversation was recorded several days
ago, lest you think that we’re working our Mr. Zelnick too hard ....

STAMBERG: Here’s more from Phillip Lacovara now. In this final
segment of their discussion, the former counsel to the Special Prosecutor,
Phillip Lacovara, tells Bob Zelnick about some of the important decisions
the Special Prosecutors have made.
LACOVARA: Well, looking at it during the time span that Mr.
Jaworski was in office, I suppose the major decisions related to the decision
what to do about President Nixon, particularly whether to recommend to the
grand jury that he be indicted in the Watergate cover-up case, and, if hot,
whether to recommend to the grand jury that they at least submit the pertinent
evidence about Mr. Nixon that they had heard to the House Judiciary Committee,
which was then conducting its impeachment inquiry.
Other major decisions that he made involved issuing a trial subpoena
to l-lr. ~ixon, then President Nixon, for further tapes to be used at the Watergate
trial and carrying the case to the Supreme Court where he and I were able
to ~roue the case and establish, rather definitively I think, that the Pres!dent
is subject to the law and that the generalized claim of executive privilege
cannot stand in the way of the search for truth in the criminal justice process.
ZELNICK: You mentioned in prefacing the answer to my question
that as far as Fir. Jaworski was concerned, these were the principal decisions.
I guess Mr. Cox made a couple also, didn’t he?

-3LACOVA~A: Well, he made some major decisions too. One of the
decisions which wasn’t made without careful thought and discussion and analysis
of the possible consequences was the decision to issue that first subpoena
to the President. This, after all, was the first court subpoena issued to
a President in a hundred and sixty-five years. It was not something that
could be done automatically and lightly, because, as Archie Cox recognized
even back in the middle of July when the existence of the tapes became known,
there could be grave consequences to proceeding along that road. If the courts
ruled against us, it would have, in effect, exalted the President over the
law; it would have meant that the President is beyond the reach of the normal
judicial process. And that was something that Professor Cox was very concerned
about.
He was also prescient enough to realize that there was some risk
that if the courts ruled in our favor, President Nixon might refuse to abide
by the ruling of the courts. And that had two frightening alternatives attached
to it: one, that the President would be able to get away with defiance of
the courts without any consequences, which would be even worse, because it
would mean that the law, while theoretically applicable to a President, could
be set at naught by his defiance. The other alternative would be that if
something were to be done about a presidential refusal to obey a court ruling
of that sort, we might be instrumental in undoing the government.
ZELNICK: I take it you feel then that the Special Prosecutor’S
Office could not really have broken this case, one, without the testimony
of Alexander Butterfield to the Ervin Committee in the summer of 1973, and,
two, without the subsequent decision by Mr. Cox to obtain this evidence or
to seek to obtain it.

LACOVARA: That’s absolutely true. I think certainly Mr. Nixon’s
involvement in Watergate would never have come to light in the detail and
the depth with which it has been developed if it had not been for Mr. Butterfield’s
admission that these tapings existed-and if it had not been for Mr. Cox’s
ability to see that the judicial process could be trusted.
You have to understand that the lawyers in the office, despite
attempts to portray as a rather monolithic.group of left-wing radicals come
mainly from professional law enforcement backgrounds. Most of us have in
one way or another served in the federal government in prosecutive roles and
have not had any active political positions. I, in fact, served as a Deputy
Solicitor General under Attorney General Kleindienst in the Nixon administration.
And it came as a very disillusioning experience for us to see
the President, any President, discussing in such graphic and vivid details
very imaginative programs for obstructing justice and suborning perjury, encouragin
coaching people how they could lie to federal grand juries, suggesting ways
of signalling people that if thoy didn’t testify about the involvement of
others they might be given executive clemency, arranging or encouraging for
the payment of hush money or bribe money to keep Watergate figures from telling
the truth. That kind of realization is something that hit hard.
ZEL~iCK: Thank you very much, Phillip Lacovara, former counsel

-4to the Special Prosecutor.
This is Bob Zelnick.

On October 23rd, at 12:45 - just two days before I
was to leave as Special Prosecutor - John Wilson, the attorney
for Haldeman, called. I was out of the office and he said he
would call again at 3 o’clock. He left a question with my
secretary to this effect: "If the Judge is willing, would you
be able to meet with he and Judge Sirica in the Judge’s chambers
at around 4:30 p.m. today?"
I did arrange to meet in Judge Sirica’s chambers as
requested. Prior to doing so, however, I talked with Jim Neal,
and then I arranged to meet at Neal’s office at 4:15, which was
fifteen minutes prior to the time of the engagement with Judge
Sirica and John Wilson. Neal had disclosed with John Wilson
that Haldeman, in all likelihood, would be indicted in the illegal
campaign contributions stemming from the Townhouse operation.
Wilson indicated that if we were willing to accept a felony plea
from Haldeman and dismiss the other charges, Haldeman would be
willing to testify against Ehrlichman. Neal stated to me that
he unqualifiedly supported an arrangement of this kind and would
strongly urge that we accept a felony plea from Haldeman, dismiss
the rest of the charge~ and let Haldeman, however, agree to testify
in detail to the truth of all matters known to him, including
matters that affected Ehrlichman. Neal told me that Wilson thought,
and Neal agreed with it, that in the event Haldeman pleaded, that
John Mitchell also would ~cave in.
We met in Judge Sirica’s office and John Wilson opened
the conversation by telling the Judge what the discussions had

been and that his client, Haldeman, wanted to enter a plea but
before doing so, that he, John Wilson, on behalf of his client
wanted to have some general idea of what the Judge’s reaction
would be as respects a ~ sentence. Judge Sirica told Wilson
point-blank that he would have to take his chances on that.
Wilson tried a number of times to get Judge Sirica to give
some intimation of how his mind ran on the matter but Judge
Sirica each time waived the question or the inquiry aside,
stating that he would give no hint of any kind as to what his
sentence might be, and told Wilson that he would simply have
to take his chances. As a result, nothing constructive came of
the meeting and finally John Wilson gave up, stating well, he
just wanted to see if there was some intimation that he could
take back to his client, but that he now realized that it was
useless to try any further.
Wilson thereupon abandoned the idea of any pleabargaining and went to trial.
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Recommend New Constitutional Amendment

HARRY REASONER: The 277-page report issued yesterday
by Special Watergate Prosecutor Henry Ruth recommended that Congress start a constitutional amendment to authorize indictment of
a President on criminal charges. On Capitol Hill today, members
of Congress said such a proposed amendment would have no chance
of approval.
ABC’s David Schoumacher has been going through the fine
print in Ruth’s report and has some further observations.
DAVID SCHOUMACHER: The report is signed by Henry Ruth,
but more than most such documents~ it’s the combined work of
all the Special Prosecutors. And if it reveals no new evidence,
it does reveal some new insights: for Richard Nixon, just a few
days after his first public appearance, a reminder that Watergate
will never end. The Nixon evidence, say the prosecutors, is
mostly public; but there is a good deal more on the tapes, what
one man who heard them called sleazy stuff, that now goes into
the National Archives.
Elliot Richardson comes off less heroic than he did as
one of the victims of the Saturday N~.ght Massacre. For a week,
according to the report, the Attorney General tried to get the
prosecutors to knuckle under to the President, was finally maneuvered into a corner and left with almost no choice but to resign.
The man who did the maneuvering, the first Special
Prosecutor, Archibald Cox. Cox was not sure of Richardson until
the last moment, wished aloud that he’d taught his former Harvard
student something other than labor law.
Leon Jaworski seems at once the man most responsible
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for Richard Nixon’s resignation and his pardon, finding a way to
get the crushing evidence to a bogged-down House investigation,
later signaling President Ford that a Nixon indictment was inevitable unless he intervened.
But what emerges most in this official report is how.
much of a role providence and the public played in all that happened. All three prosecutors agree the critical element was the
public reaction to the Saturday Night Massacre, what the White
House called the flrestorm. The investigation, the prosecutors
say, would have ended there without it, the storm of mail exactly
two years ago this weekend. Something to keep in mind when someone says there’s no point writing your congressman.
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Final Watergate Committee Report

PAUL DUKE: We have the final Watergate committee report
from the Watergate Special Prosecutor’s Office.
PETER LISAGOR: You have the document in your hand there,
Non .

DUKE: Any surprises? Any surprises?
RON OSTROW: Well, Paul, as a news story chuck full of
revelations, i£ was a bust. But as a report that disclosed the
rationale behind the Special Prosecutor’s sometimes puzzling
actions and as one that offered some incisive comments about
the nation ’s system of criminal justice, it was an important
document.
As far as the Special Prosecutor’s actions sometimes
puzzling, it showed that they operated under special procedures,
special restraints, self-lmposed, that were designed to retain
public support, because they knew that, more than any other prosecutor, they had to have public support in their endeavor: no
electronic surveillance, no planted informants, inviting defense
lawyers for propsective clients to come -- for prospective defendants to come in and argue the case before any action was taken.
And the report also makes an unusual powerful argument
for plea bargaining -- you don’t hear many powerful arguments for
plea bargaining; it’s usually denounced -- when you’re going after
hierarchial [sic] crime, whether it’s in a President’s election
committee or whether it’s in a labor union or a corporation.
When you start on the lower rungs of the ladder and want to get
the upper persons, plea bargaining is a powerful instrument.
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LISAGOR: Plea bargaining from a lower official.
OSTROW: That’s right.
LISAGOR: Who might inform on his superiors.
OSTROW: Exactly. Giving him the opportunity to plead
to a single felony charge carrying a maximum punishment of five
years, rather than a whole panoply of charges he would be subjected
to, if he cooperates...
LISAGOR: This may not have come out of the report, Ron,
but what would have happened if there had been no Special Prosecutor’s Office established by President Nixon?
OSTROW: I think we’d still have President Nixon.
LISAGOR: Do you?
ROBERT MACNEIL: I do not. The congressional people
thought he would be impeached anyway.
OSTROW: I saw no sign of...
MACNEIL: Let me ask you -- the ones in the House
Judiciary Committee. Let me ask you a question: This report,
the Prosecutor’s report, recommends a constitutional amendment
to say that thePresident is indictable. I find that rather
shocking, the whole concept of the President is now, and always
has been, above the law.
DUKE:

Senator Ervin says the same thing.

He finds it

shocking.
OSTROW:
I don’t think the two are synonymous.
I don’t
think if you say he’s not indictable, he’s above the law.
I don’t
think it necessarily follows. I think you have to think back to
the period an@ who these people are that are recommending this.
They went through the torturous decision that led not to seek an
indictment, that instead led to naming him an unindicted co-conspirator and turned the material over to the House. They went through
all that. They knew the tortured arguments, and they could see
people down the road having to go through the same thing. In fact,
this could serve as a precedent. The action that Leon Jaworski
took could serve as a precedent for future -- if there is another
case like this.
MACNEIL: Well, what if a President went off his rocker
and he committed a real -- an open crime, like shooting somebody?
For example, Governor -- well, I shouldn’t say that -- but actually
shot somebody, and then he committed further crimes to prevent
himself from being impeached, like arresting the Congress.

OSTROW:
I just don’t think you have the same question
there that you had in the really more subtle crimes that were
involved here and abuse of power. So I don’t think the argument
necessarily extends.
CHARLES CORDDRY: Is this idea for a constitutional
amendment a good one or a bad one?
OSTROW:
I’Ii have to admit I haven’t made my mind up..
I remember the torture they went through at the time. But at the
same time, the other argument is you don’t want to tack on another
constitutional amendment every time you face a crisis.
LISAGOR: How much business does the Special Prosecutor’s
Office have left, Ron? And who is this Charles Ruff (?) now, the
new Special Prosecutor?
OSTROW: Well, Charles Ruff will be the first part-time
Special Prosecutor. He’s going to continue to teach law at Georgetown. He was the number two man in the campaign contributions task
force, which did a lot of work over there, and that happens to be
roughly three, I think, of the major cases they have left are campaign contributions cases.
He left the Prosecutor’s Office to go over to the Drug
Enforcement Administration on a part-time basis to help rescue
them, as the Director of Inspections over there, their internal
apparatus.
DUKE: Ron, did a let of members of theProsecutor’s
staff want to indict Richard Nixon?
OSTROW: I noticed in the program’s precis you said
that, at the beginning. I know, of course, that Jaworski came to
the conclusion that he could not.. I think he had at least two
major advisers in that office that came to the same conclusion,
that agreed with him. I think that some of the people you saw
at the various trials and at the various hearings took the position that he ought to be indicted. But that’s why you have a
Special Prosecutor. The buck stopped there, and he had to make
the...
MACNEIL: Ron, there were three Special Prosecutors,
Mr. Cox, and Jaworski, and now Mr. Ruth. How did you sort them
out? Was there any one of them the best? Was the Jaworski the
man needed? Could Cox have done what Jaworski did? Could Ruth
have done it?
OSTROW:
MACNEIL:
asking.

Well, I guess l’m...
How do you evaluate the three, is what l’m
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OSTROW:
I’m still -- well, I evaluate -- let me start
with the last one, Mr. Ruth. I evaluate Mr. Ruth now as the target
of some unfair criticism. I mean he’s left there at the end after
the Nixon case, in effect, or the Watergate conspiracy, is disposed
of, and he’s left with really some rodgh cases to ~ha.ndle. And now
he’s coming under some criticism, as the cartoon this morning and
such.
DUKE: At this point in time I must say that we’ve just
about defaulted on time.

