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UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 74- 1492

JOHN N. MITCHELL, JOHN D. EHRLICHMAN, CHARLES W. COLSON,
KENNETH WELLS PARKINSON AND GORDON STRACHAN, PETITIONERS

V.

THE HONORABLE JOHN J. SIRICA, UNITED STATES DISTRICT JUDGE,
RESPONDENT

and

UNITED STATES OF AMERICA,
PARTY IN INTEREST

On Petition for Writ of Mandamus

RESPONSE FOR THE UNITED STATES

The Special Prosecutor on behalf of the United States,

submits this response to the petition for a writ of mandamus,

and respectfully requests that the petition be denied.



ISSUES PRESENTED

i. Whether the affidavits before the respondent judge

which are based almost exclusively on judicial proceedings

contain sufficient facts to show that respondent judge has

a "personal bias or prejudice" in favor of the prosecution

against the defendants as those terms are used in 28 U.S.C.

144.

2. Whether, under the provisions of 28 U.S.C. 455,

the district judge properly concluded that he did not have

"a substantial interest," was not "of counsel" and was not

"a material witness" in the pending indictment and whether

he abused his discretion in concluding that he was not so

"connected with any party or his attorney as to render it

improper, in his opinion" to preside at the trial.

STATUTES INVOLVED

The statutes involved are set forth in the opinion

of the district court (App. F i).

STATEMENT

Petitioner are five of the seven defendants charged

in United States v. Mitchell, et al., D.D.C. Crim.No.

74-110, the so-called "Watergate cover-up" case. On April

10’and 15, 1971, they filed affidavits claiming that re-

spondent district judge ("the judge") had a "personal"
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bias or prejudice requiring disqualification under 28

U.S.C. 144. They also contended that the judge should

disqualify himself because he had a disqualifying interest

in the outcome of the case or connection with the prose-

cutor or defense attorneys within the meaning of 28 U.S.C.

455 (App. B. C. D.). Petitioners Mitchell, Ehrlichman,

and Colson further requested that their motion be referred

to the Calendar Committee of the District Court for dis-

position (App. 3-4).

The affidavits are primarily based on judicial pro-

ceedings that have been concluded before the judge, such

as the "Watergate break-in" case (United States v. Li_~_y,

et aI.,D.D.C. Crim. No. 1827-72) and grand jury matters

which are assigned by local rule to the Chief Judge, !/

the office held at the time by the judge. They allege

that the judge has "aligned himself with the prosecutor and

involved himself in the investigation." (App. B at p. 3).

Specifically, referring to the Watergate break-in case,

affiants refer to a number of actions taken by the judge, includ-

ing: his questions, during the opening statements of counsel

i_/ Rule 3-6(3) of the Rules of the District Court.
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for four defendants asking for more details concerning their

defense 2--/., the Rule ii inquiry of defendants Martinez and

Barker following their guilty pleas asking whether they

knew anyone else involved in the break-in; the judge’s

questions to government witness Baldwin about the person

to whom he delivered eavesdropping logs; questions about

the veracity of government witness Sloan; a statement

that the jury could determine that there were other people

involved; a suggestion that six people should be called

to testify before a grand jury 3_/; a statement made at a

hearing on a post-trial motion for bail that all the

available facts had not been produced at trial; a state-

ment by the judge after receipt of a letter from co-

defendant McCord that the judge had done the right thing

4/in asking all those questions;" -- the imposition of

2-/ Defense counsel had admitted that these defendants were
caught in the Watergate office building and was outlining
a defense based upon the absence of evil motive (Trial T~
82-90).

~/ This suggestion was made during the trial in a proceeding
under seal with defense counsel present. Seven persons were
mentioned as possible sources for additional information in-
cluding five government trial witnesses and two other persons
including one petitioner here, whose names was mentioned at
the trial (Trial petitioner 1490-1500G). Petitioners’ counsel
have been allowed to inspect this transcript.

~/ On March 19, 1973, prior to sentencing, defendant McCord
said in part that political pressure had been applied to the
defendants to plead guilty and remain silent, that perjury
occurred during the trial about the involvement of others in
the Watergate break-in, and that the perjury was material to
the motivation and intent of the defendants.
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conditional sentences under 18 U.S.C. 4208(b) on some

of the Watergate break-in defendants which according to

petitioners were designed to coerce testimony; and a

statement alleged to have been made to co-defendant

Liddy by the judge on October 16, 1973, that those

who had directed the break-in were free while Liddy

had received a thirty year sentence 5_/ (Appendix B

pp. 3-11, 14-16; Appendix D, pp. 3-5).

Petitioners also point to the judge’s participation

in various grand jury matters including his examination

of the White House tapes pursuant to this Court’s mandate

in Nixon v. Sirica, U.S. App. D.C.. ,487 F.2d 700

(1973), his examination of evidence submitted by the

grand jury prior to submission to the House Judiciary

Committee (see Haldeman v. Sirica, U.S. App. D.C.

F.2d __No. 74-1364, March 27, 1974), his ac-

ceptance of custody of certain documents from John W.

Dean; and an alleged meeting with columnist Jack Anderson

(App. B at 11-12; App. D at 2, 6).

5/ As the district court’s opinion points out (Appendix F
i0, n.3), the judge made no such statement to Liddy but
merely quoted the exact words of Senator Talmadge that
counsel for Hunt relied upon in seeking bail.
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In addition, they rely on his deferral of the sentences

of John Dean, Jeb Stuart Magruder and Fred LaRue following

guilty pleas~App. B 13; App. D 6); the assignment of

the instant case to himself for all purposes (App. B 2;

App. D 2), his grant of "use immunity" to petitioner

Strachan under 18 U.S.C. 6005 on the application of a

Senate Select Committee on Presidential Campaign Activities

(App. D at I); a statement by the judge that defendants

could get "as fair a trial in the District of Columbia

as anywhere in the United States" (App. B 17); and news-

papers reports, dated June 19, 1973 and July 18, 1973,

that Judge Sirica met privately on at least two occasions

with members of the Watergate Special Prosecution Force

(App. B 12).

Petitioners further object to the appearance and

representation of the Special Prosecution on behalf of

the judge in the mandamus proceeding in Haldeman v. Sirica,

supra; the appearance of John J. Wilson, counselfor

defendant Haldeman in the present case, as amicus curiae

appointed by this Court to represent the judge’s position

~/ One of these defendants, Jeb Stuart Magruder is to be
sentenced this month.
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on the legal issues in United States v. Ammidown, U.S.

App. D.C. __, F.2d __ (No. 72-1694, November 16, 1973);

and the representation of the judge by David G. Bress,

counsel for defendant Mardian, when Mr. Bress was United

States Attorney and appeared on behalf of the respondent

judge in mandamus actions when the former was United States

Attorney (App. B 13; and affidavit ~f Adams). 7--/

Finally, they refer to the extensive press and media

coverage of the Watergate break-in trial and the subse-

quent investigation, together with the judge’s selection

as Tim___~e Magazine’s "man of the year" and argue that this

intertwined his image and reputation with the prosecution

and gives him a personal interest in the outcome of the

case (App. B 16-17; App. D 6-7).

On April 26, 1974, the Special Prosecutor filed a

memorandum in opposition to the motions and affidavits.

We took the position that it might have been appropriate

for the judge to refer the recusal motions to the Calendar

Committee for deposition, but we argued that, whether the

judge or the Calendar Committee passed on the motions, re-

cusal was not legally required.

7/ The supporting memorandum also relied on an article that
~he judge attended a party in honor of the Special Prosecutor

(App. A 13).
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On April 30, 1974, in a detailed opinion, the judge

denied the motions (App. F). This petition for a writ

of mandamus followed. ~/

ARGUMENT

Before turning to the merits of this case, there

is a preliminary question as to whether the ruling below

is reviewable under the extraordinary writ of mandamus.

Generally, the use of extraordinary writs in criminal

cases may not be used to "thwart the congressional policy

against piecemeal appea1~’ Parr v. United States, 351 U.S.

513, 530-521 (1956). See also United States v. Ryan, 402

U.S. 530 (1971); Cobbledick v. United States, 309 U.S.

323 (1940). On occasion, however, courts have allowed

these writs to be used in criminal cases, including re-

view of the denial of recusal motions. ~.~., Wolfson v.

~/ Defendants have filed all pre-trial motions in the case
on or before May i, 1974, pursuant to the schedule set by
the judge. The governments responses are due on June 3, 1974,
and trial has been scheduled for September 9, 1974.

The judge presently has pending before him a motion by
by the President to quash a trial subpoena issued by the
Special Prosecutor and joined by several defendants seeking
materials from the White House.
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Palmieri, 369 F.2d 121 (2d Cir. 1968). Such review

occurs in rare instances. See Dillin~ v. United States,

79 App. D.C. 47, 142 F.2d 473 (1944). See also Jones v.

Gasch, 131 U.S. App. D.C. 254, 404 F.2d 1231 ( 1967 ),

cert. denied, 390 U.S. 1029(1968~where this Court reviewed

the denial of a motion to transfer under Rule 21 of the

Federal Rules of Criminal Procedure.

We believe that the instant case is one of the

rare cases in which such review is warranted. In the

court below, we took the position that it would be appro-

priate for the Calendar Committee of the District Court

to decide the question "since the considered judgment of

that three judge panel would be given the heaviest weight

on appeal from any convictions in this protracted and

important case." For like reasons, since this is an

exceptionally important case of profound national interest

and since it is estimated that trial will take several

months, we believe that the interests of justice make it

appropriate for this Court to exercise its power to de-

cide the recusal issue on the merits at this time.
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PRELIMINARY STATEMENT - THE NATURE OF THE
ISSUES BEFORE THE COURT.

On the merits, there are three facets to petitioners’

argument: First, the Section 144 claim is that the judge

allied himself with the prosecution at the Watergate

break-in trial and during the investigation preceding

the present indictment, and that for this reason he

"harbors a disqualifying personal bias in favor of the

prosecution in this case" (App. A at pp. 12-13). Second,

the Section 455 claim is "that Judge Sirica’s role in

the development of the prosecution and his resulting public

image as a Watergate activist gave him a ’substantial

interest’ in the outcome requiring statutory disqualifi-

cation." (Pet. 15)o Third, it is argued that Judge Sirica

did not apply the proper criteria in deciding whether to

disqualify himself.

It is our position, as we detail below, that a

reassignment of this case is not legally necessary. 9--/

First, the affidavits do not establish a personal bias or

~/ Petitioners’ argument here is confined to the "salient
points" and they refer the Court to the papers they filed
below (Pet. ii). We believe that the opinion below fully and
correctly answers the arguments made below and we will rely
in part on that opinion for our response to the arguments
made below. We will here primarily address ourselves to the
"salient points" that petitioners make in this Court.
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prejudice in favor of the prosecution sufficient to re-

quire recusal under Section 144. Second, they do not

show that the judge was a prosecutor and as such had a

disqualifying interest. Finally, we argue that Judge

Sirica applied the proper criteria in deciding whether

to recuse himself and that the appearance of justice

will be satisfied as much by allowing respondent to

preside at the trial of any other judge who doubtlessly

will be aware of details of this case from reading or

listening to media accounts.

II. THE AFFIDAVITS DO NOT ESTABLISH PERSONAL
BIAS UNDER 28 U.S.C.    144.

a. Section 144 provides that a judge shall be dis-

qualified "[w]henever a party to any proceeding in a

district court makes and files a timely and sufficient

affidavit that the judge before whom the matter is pending

has a personal bias or prejudice either against him or

in favor of an adverse party." The basis for disqualifi-

cation under this statute is "pjrsona! basis or prejudice

which precludes the judge from impartially exercising his

judicial responsibility in a particular case." Tynan v.

United States, 126 U.S. App. D.C. 206, 209, 376 F.2d 761,

764, cert. denied, 389 F.2d 845 (1967). It is not, as

petitioners assert without supporting authority (Pet. 14),
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"to assure that the judge presiding over a case is not

influenced by anything other than the evidence in that

case." Otherwise, in a case which has attracted as much

publicity as this case has, it would be impossible to

assign a judge to preside at the trial.

In making the determination in a particular case

whether there is a personal bias on the part of a judge

which precludes him from exercising his judicial responsi-

i0/bility, certain basic principles are clear: ~ First,

the judge whose recusal is sought need consider only the

factual allegations stated with particularity and not

the conclusions or characterizations expressed in the

affidavits filed under the statute. Second, the parti-

cularized factual allegations must be assumed to be true

ii/in passing upon the sufficiency of the affidavits, q

101 See, e.g., United States v. Grinnell Corp., 384 U.S.
~-~3, 583 ([9~6); T n~ v. United States, supra; Brotherhood
of Locomotive Firemen v~ B.an-~& A~.R., 1-~U.~.
23, 380 F.2d 570 (1967), W~ifson v. Palmieri, 396 F.2d 121,
124-126 (2d Cir. 1968); Pfizer Inc. v. Lor__d, 456 F.2d 532,
537-544 (Sth Cir.), cert. denied, 406 U.S. 976 (1972); see
also United States v. Bell, 351 868 (6th Cir.), cert, denied,
383 U.S. g47 (1965) dis--~sed in the opinion below----~App. F 9).

ll/ This principle derives from Berger v. United States, 255
U.---S. 22 (1921). Subsequent cases~’ however, have indicated that
when averments of fact are purportedly based on a transcript,
for example, they can be considered in the context in which
they were uttered. See Tenants & Owners v. United States
D~t. of H.U.D., 338 F. Supp. 29, 35 (N.D. Cal. 1972); Wolfson
v. Palmieri, ~, 396 F.2d at 125. See also Walker v.
~, 408 F.2d 1378, 1382 (Sth Cir. 1969).
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Third, if the facts in the affidavits are insufficient

to establish disqualification within the meaning of the

statute, the judge generally has the duty not to recuse

himself. Finally, as a proper basis for disqualification,

the facts alleged must show a "personal" bias or prejudice

rather than a "judicial" bias or prejudice. This means

that the bias or prejudice must stem from an extrajudicial

source and not from what the judge has learned in judicial

proceedings before him. It also means that the judge need

not disqualify himself even if he has formed an opinion

on the merits or has acquired a bias against wrongdoers

acquired from evidence presented in judicial proceedings

before him. T n_~ v. United States, supra, 126 U.S. App.

D.C. at 210 376 F.2d at 765. See also the opinion below

(App. F 3-10).

The rationale for the latter rule is set forth in

United States v. Bolden, 355 F.2d 453, 456 (7th Cir. 1965)

as follows:

Trial judges are invariably called
upon to conduct impartial trials
despite whatever opinion they may
have or which they may formulate
during the course of the trial con-
cerning the guilt or innocence of
an accused. Such impartiality is
precisely what is expected of them,
and an experienced trial judge must
be assumed capable of performing his
essential function.
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A judge who has already presided at one criminal trial

is, therefore, considered qualified to preside at a

second criminal trial of a particular defendant, see,

~.~., Wolfson v. Palmieri, ~, discussed in opinion

below (App. F 5).~12/ He may also preside at seriatim

trials of co-defendants even though the co-defendants are

not parties to the earlier trial. See United States v.

DiLorenzo, 429 F.2d 216, 220-221 (2d Cir. 1970), cert.

denied, 402 U.S. 950 (1971) where the court refused to

extend its rule that a retrial of a lengthy criminal

case following reversal should whenever possible be tried

by a different judge. See also Han@er v. United States,

398 F.2d 91 (Sth Cir. 1968) (discussed in Opinion below,

App. F 5); United States v. Dichiarinte, 445 F.2d 127 (7th

Cir. 1971). Indeed in United States v. Benecke, 449 F.2d

12/ This is but an application of the principle that a
~dge is not disqualified from participating in a case be-
cause of information that he acquires in the course of his
judicial duties. Thus a judge who hears and denies a pre-
trial motion to suppress evidence is not disqualified from
presiding at the trial because of evidence that he may have
heard showing the guilt of the defendant. Similarly judges
frequently examine grand jury testimony in ruling on motions,
including those challenging an indictment or seeking material
under the Jencks Act, 18 U.S.C. 3500. None of these judicial
actS disqualifies the judge from fairly presiding in those
proceedings or subsequent, related cases. See United States
v. Bell, .su_~u~, 351 F.2d at 878 (6th Cir. 1965), where, in
a pr--~cutlon for jury tampering, allegations that the judge’s
charge to the grand jury indicated that the judge had knowledge
that jury tampering would be investigated by the grand jury and
that the judge heard evidence in related cases were held in-
sufficient for disqualification.
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1259 (8th Cir. 1971), a judge who had sentenced the affiant

for contempt during an earlier trial was held qualified to

preside at a trial for a similar offense. Similarly,

in denying rehearing in United States v. Ammidown,      U.S.

App. D.C. , , F.2d (No. 72-1694, November 16, 1973)

rehearing denied May 10, 1974, where this Court held that the

judge had improperly overstepped his judicial power in re-

fusing to accept a negotiated plea, the court nonetheless held

that it was appropriate to remand the case to the same judge

for further proceedings. Slip op. at 4, n.7.

Petitioners challenge the application of this principle

that a judge is not to be disqualified from a case because

of his participation in prior judicial proceedings, whatever

effect they have had on his opinions. They argue that the

principle should be confined to cases where the person claiming

judicial bias is present and had an "opportunity to controvert

or explain the information to which the judge was exposed

(p. 13). But even if petitioners had been present and given

an opportunity to present their position at the Watergate

break-in trial, for example, they could hardly have complained about
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simple inquiries whether others knew or had information

about the Watergate burglary. More fundamentally, it

would be anomolous to say that a judge who has followed

the progress of Watergate in the newspapers could preside

at a trial while a judge who has been exposed to similar

information in a courtroom is disqualified because he

is incapable of exercising his judicial responsibility.

In short, an experienced trial judge must be capable

of performing his essential function of presiding at a

trial even if he has formed an opinion on the merits. See

United States v. Grinnell Corp., supra, 384 U.S. at 583.

b. The alleged facts set forth in the affidavits

in the present case do not establish a "personal" bias

or prejudice under 28 U.S.C. 144 which preclude the judge

from impartially exercising his judicial responsibility

in the instant case.

The statements in the Watergate break-in trial upon which

the affidavits rely are set forth in our statement and

in the opinion of the court below (App. F at 9-10). At

most, these statements indicate a state of mind against

wrongdoers that resulted from proceedings in open court

and do not show any personal bias and prejudice against

any individuals, including the present defendants, based

on private, extrajudicial informati~R. In addition, the

questions and statements did not indicate impropriety, and
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did not make Judge Sirica an "investigator" or an arm of

the prosecutor or show a bias in favor of the government.

In no sense do they indicate that the judge would be incap-

able Of exercising his judicial responsibility fairly and

conscientiously at the trial in this case.

Essentially, petitioners say that the judge should

have been an inert and passive figure at the Watergate

break-in trial and should have presided as a mere moderator.

But it is hornbook law that a federal trial judge in a

criminal case is more than a moderator and has a right to

ask quest£ons in order to assist the jury in understanding

the evidence and in weighing it so that it can fulfill its

task of resolving the issues of fact. See, ~.~., United

States v. Scalfani, 487 F.2d 245, 256 (2d Cir. 1973). In

his role as governor of the trial the trial judge here

could properly seek information on behalf of the jury as to

what person at re-election committee headquarters was the

recipient of the eavesdropping logs. And since at least

that person was also involved in the offenses charged, a

factor plainly pertinent to the background and motive for

the offenses being tried, the judge could properly tell

the jury that it could find that others were involved. He

could also properly question the veracity of a government wit-

ness since any false testimony is at war with justice and may

require a new trial. See, £.~. Mesarosh v. United States, 352
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U.S. 1 (1956). See the statement of Judge Merhige in

Bradley v. School Board, 324 F. Supp. 439 (E.D. Va. 1971),

reversed on other grounds, concerning the court’s duty

to r~ise matters sua s~onte, 462 F.2d 1058 (4th Cir. 1972)

as quoted in the opinion below (App. F 14).

Neither United States v. Marzano, 149 F.2d 923 (2d

Cir. 1945), nor Billeci v. United States, 87 U.S. App.

D.C. 274, 184 F.2d 394 (1950) support the position that

the judge acted as a prosecutor, and nor do they suggest

that a~judge who chooses not to be passive and instead

asks questions becomes an arm of the prosecutor. In

Marzano, the judge called as witnesses two co-defendants

who had pleaded guilty and examined them as an advocate.

When they both denied any complicity with the defendants,

the judge in his examination "meant them to understand

that if they persisted in their denials, he was likely

to increase the sentence he would otherwise impose." It

was this latter conduct that caused the court to conclude

that "the judge was exhibiting a prosecutor’s zeal," that

he took on the role of a partisan, and that the function

of the prosecutor and judge "must not merge." 149 F.2d at

926. 13__/ In Billeci, this Court set limits upon a judge’s

13__/ Petitioners also rely on United States v. Parker, 447
F.2d 826, 829 (7th Cir. 1971) and United States v.’ Womack,
454 F.2d 1337, 1341 (5th Cir. 1972). In Parker, the trial
judge had witnessed the alleged perjury at an earlier trial.
In Womack, the judge attempted to coerce a guilty plea saying
he was convinced the defendant was guilty and that a jury would
find him guilty and that he could except favorable treatment
only if he saved the government money at the trial of the case.
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comments to the jury and pointed out that in such comments

he cannot be argumentative and cannot assume the role of

advocate for the prosecution. It is in that context that

it quoted from Marzano that the role of prosecutor and

judge must not merge. Significantly, the court followed

the role that a federal trial judge in a criminal case

is not an inert figure but is a governor.

Moreover, dissatisfication with the evidence adduced

at the Watergate break-in trial, while possibly indicating

a belief that others were involved in Watergate, does not

support a conclusion that the trial judge had a belief that

the present petitioners were criminally involved in Watergate,

and no assertion is made on that ground. We submit that it

equally does not show a bias in favor of the prosecution

since the judge has not gone beyond indicating that evidence

of the possible involvement of others should be presented

to a grand jury.

Nor was there anything improper in suggesting that

persons be called before the grand jury. The record at

trial left some questions about the offenses unanswered.

In such circumstances, a court could appropriately suggest

that persons who might have knowledge should appear as

witnesses and tell the grand jury whether in fact they
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had such information. Such a suggestion to the prosecu-

tors in no way reflects a biased attitude either in favor

of the prosecutor or against the petitioners. See the

opinion of the district court in T_y_nan, supra, captioned

below as United States v. Hanrahan, 248 F. Supp. 471

(D.D.C. 1965), where one of the allegations was that the

court told the prosecuting attorney that he should bring

specific witnesses to refute the testimony of the defendant.

This case is treated in detail in the opinion below (App.

F 6-7). 14__/

As for the Rule ii inquiry of defendants Barker and

Martinez, the court was obliged to ask. searching questions

in order to support the factual basis for the plea. Indeed,

the post-trial motions of the Watergate break-in defendants

to set aside the convictions on the ground of the involvement

of others underscore the validity of the propriety of the

thorough inquiry conducted by Judge Sirica into these issues.

Finally, as to the remaining allegations in the

affidavits -- the deferred sentences of Magruder, LaRue

1--4/ In Marzano, supra, 149 F.2d at 923, the court also said
that it "is permissible though it is seldom desirable for a
judge to call and examine a witness who the parties do not
wish to call" at a trial. This case, we submit, is one where
it was desirable for a judge to suggest that the grand jury
hear particular witnesses. Cf. S.E.C.v. Bartlett, 422 F.2d
475, 480, 481 (8th Cir. 1970--~, where suggestions to a receiver
in bankruptcy were held not to constitute bias.
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and Dean (App. F 15), the conditional sentences imposed

on five of the Watergate break-in defendants (App. F 13-14,

n. 6), the statement about a fair trial in the District

of Columbia (App. F 19), the judge’s assignment of the case

to himself (App. F 19-20) and the request for an evidentiary

hearing on the contacts between the judge and the Special

Prosecutor (App. F 3) -- they are all covered in the

opinion below, upon which we rely. We might add that

petitioners no longer need fear the deferred sentence of

Magruder, since he is scheduled to be sentenced on May 21,

In sum, a fair reading of petitioners’ affidavits

fails to make out a showing of personal bias and pre-

judice sufficient to require disqualification under

28 U.S.C. 144.

15/ It is also our understanding that sentence will be imposed
on LaRue and Dean prior to trial. In any event, the prior
extensive recorded testimony of these prospective witnesses,
which will be furnished to petitioners under the Jencks Act,
18 U.S.C. 3500, makes it unlikely that their trial testimony
could be influenced by prospects of their sentencing.
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III. THE JUDGE DOES NOT HAVE A DISQUALIFYING
INTEREST IN THIS CASE WITHIN THE MEANING
OF 28 U.S.C.    455.

Section 455 provides that any "judge of the United

States shall disqualify himself in any case in which he

has a substantial interest, has been of counsel, is or

has been a material witness, or is so related to or

connected with any party of his attorney as to render

it improper, in his opinion, for him to sit on the

trial, appeal, or other proceeding therein." 16__/ The

statute thus provides disqualification for "interest,"

relationship and connection as an attorney. The party

seeking disqualification under this statute has the "burden

of producing clear and convincing evidence that a public

officer .. ¯ . failed to discharge the duty mandated by

~455 .... Speculation and suspicion are not just

evidence at all." Kinnear-Weed Corp., v. Humble Oil and

Refining Co., 441 F.2d 631, 634 (5th Cir. 1971), cert.

denied, 404 U.S. 941 (1971). We submit that this burden

has not been met and that petitioner’s argument rests

upon speculation and conjecture. 17__/

16/ Disqualification for "substantial interest", for being "of
counsel" or being a "material witness" is mandatory, while dis-
qualification under the remaining portions of the statute is
discretionary, see Laird v. Tatum, 409 U.S. 824 (1972) (Rehnquist,
J.).

17/ Unlike affidavits under Section 144, facts asserted in
a-~fidavits under Section 455 do not have to be taken as con-
clusive. This is especially true where, as here, ~hey involve
matters of conjecture, opinion and argument.
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The principal attack on the opinion below under this

statute is the claim that it gave "no real consideration

to petitioners’ separate argument that Judge Sirica’s role

in the development of the prosecution and his resulting

public image as a Watergate activist gave him a substantial

interest in the outcome requiring disqualification" (Pet. 15).

The argument made below was that Time magazine and other

publicity had made the judge a national hero, that the

glare of publicity "would threaten to affect the performance

of any judge" and that it is "apparent that Judge Sirica

has a personal interest in the outcome of this case, for

conviction of these defendants would be seen as further

vindication of his earlier actions, premised as they were

on the assumption that higher officials were involved" (App.

A 13-16).

Even under the broadest reading of prohibited "interest," 18__/

disqualification would be necessary only if the interest arises

from an extrajudicial source and makes the judge incapable of

exercising his role as the presiding officer at the trial.

1__8/ The term "interest" has been construed in the statute to
mean pecuniary interest by the leading commentator on the sub-
ject of disqualification. See Frank, Disqualification of Judges,
56 Yale Law Journal 605 (1947), and Disqualification of Judges:
In Support of the Bayh Bill, 35 Law and Contemporary Problems 43
(1970). But see, Adams v. United States, 320 F.2d 307, 310
(5th Cir. 1962).
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The judge adequately responded to this claim made here

with his statement that his "sole interest here, as always,

is a professional interest in the proper adminstration of

justice" (App. F at p. 18). We submit that this embraces

an equal personal and professional interest in seeing our

judicial system function properly through an acquittal if

the evidence is insufficient and a conviction only if the

evidence fairly establishes guilt. Thus it was entirely

proper to reject as unfounded petitioners’scurrilous

accusations on this point.

Moreover, even if the purported desire for "vindication"

constituted a basis for disqualification, the claim urged

here rests on a faulty premise. If vindication were sought

by the judge, he already has been vindicated. His questions

and statements voiced a judicial concern that all the evidence

was not being produced "thatlall the pertinent facts . . .

have [not] been produced before an American jury." Some

evidence has already been heard by the grand jury, which

decided to return the present indictment. Soon an American

trial jury will have its chance to assess this evidence.

This i% all Judge Sirica has been alleged to have requested.

In addition, as we argued under Point II above, the

trial judge in a federal criminal case is not merely a
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moderator but is the governor of the t~al. In this role,

the judge properly asked questions bearing on the involvemen~

of others in the offenses charged since this shows the

background and motive for the offenses being tried. Such

questions reflect a judicial interest that justice be done

and do not reflect a.-personal interest that requires

mandatory disqualification.

Nor does Canon 3 of the American Bar Association Code

of Judicial Conduct suggest that the judge has a disqualifying

interest. It states that a judge should disqualify himself

if he has any "interest that could be substantially affected

by the outcome of the proceeding." This substantial interest

here, as we pointed above, is the same as any other federal

judge -- to see that the defendants have a fair trial in
19__/

this proceeding.

It is sheer speculation to say that the glare of

publicity has made it impossible for the respondent judge

to function as the trial judge in this case. That glare

ig__/ It is doubtful that "interest" in Canon 3(c) (i) (d) means
anything more than "financial interest." See Canon 3(~),
entitled Remittal of Disqualification which states:

A judge disqualified by the terms of Canon
3~(i) (c) or Canon 3C(I) (d) may, instead of
withdrawing from the proceeding, disclose
on the record the basis of his disqualifi-
cation. If, based on such disclosure, the
parties and lawyers, independently of the
judge’s participation, all agree in writing (Con’t)
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will shift to whatever judge presides at petitioners’

trial. Any experienced professional judge, as respondent

is, conscious that the judiciary is in the spotlight, will

preside with complete impartiality in order to insure the

fairness of this proceeding.

As for the claim made below based on the pro forma

representation of the judge by the Special Prosecutor and

two defense counsel in litigation before this Court (App.

F 20-21), it is adequately answered by the opinion below

on which we rely (App. F 20-21). 20__/ Finally, the

material witness contention made by Strachan below lacks

substance. It is based solely on actions in respondent’s

21/role as Chief Judge such as listening to tapes. --

(fn. 19 con’t)

the judge’s relationship is immaterial
or that his financial interest is insub-
stantial, the judge is no longer disqualified,
and may participate in the proceeding. The
agreement, signed by all parties and lawyers,
shall be incorporated in the record of the
proceeding, (Emphasis added).

20__/ The judge’s reference to his duty to sit if not dis-
qualified is supported by the opinion in Laird v. Tatum,
~, 409 U.S. 824.
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IV. JUDGE SIRICA APPLIED THE PROPER CRITERIA
IN DECIDING WHETHER TO DISQUALIFY HIMSELF

As their final contention, petitioners contend that

the judge in considering their recusal motions adopted

"a niggardly appreach that ill befits any consideration

of judicial disqualification even in a case far less sensi-

tive than this" (Pet. 19). This contention overlooks the

fact that their basis for disqualification simply boils

down to an argument that the judge in performing judicial

functions in a trial and in grand jury proceedings that

were the subject of vast public attention, received --

not surprisingly -- both acclaim and criticism for the

performance of his duties. The judge in his opinion,

however, considered the recusal motions fairly. Since

as we have argued above, his judicial duties were pro-

perly performed, and since personal hostility to peti-

tioners is absent, there is no reasonable basis for

concluding, under the statutes involved or the Code of

Judicial Conduct, that he will not in the words of

Canon 3 "perform the duties of his office impartially

and diligently" in presiding at the trial of petitioners.

Similarly there is no basis for concluding that the

judge failed to appreciate the principle that the court

"must avoid even the appearance of bias" (Pet. 20). The
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appearance of bias comes into a case if a judge has what

objectively appears to be a disqualifying interest or bias

even if in fact subjectively he has no such interest or

bias. For example in Amos Treat & Co. v. S.E.C., 113 U.S.

App. D.C. i00, 1306 F.2d 260 (1962), upon which petitioners

rely, one of the Commissioners who was to sit in an S.E.C.

hearing looking to the possible revocation or suspension

of a broken-dealer registration, had been the director

of the S.E.C. division responsible for initiating the

proceeding when the action was started. In this context

this Court concluded that "the element of fairness" and

the "appearance of complete fairness" in those circum-
21/

stances required his disqualification. --

2--1/ A similar situation prevailed in Texaco, Inc. v. F.T.C.,
118 U.S. App. D.C. 366, 372, 336 F.2d 754, 760 (1964), where
the Chairman of the F.T.C., prior to participating in a
proceeding to decide whether Texaco was engaged in illegal
practices, had made a speech condemning Texaco for such practices.
And in Public Utilities Commission v. Pollak, 343 U.S. 451 (1952)
where th~ issue was whether streetcars and buses could legally
have radio programs, Justice Frankfurters recused himself
because he had strong feelings as a "victim of the practice
in controversy."

There are, course, situations in which the objective facts
do not require disqualification, but where the trial judge
nevertheless voluntiarily elects to step aside. See Wolfson v.
Palmieri, supra, 396 F.2d at 125. Thus in United States v.
Quattrone, 149 F. Supp. 240, 242 (D.D.C. 1957), the trial judge
voluntarily disqualified himself. That also was the situation
in United States v. Zarowitz, 326 F. Supp. 90 (C.D. Cal. 1971),
where the judge’ disqualified himself because of "the appearance
of a possibility of a personal bias or prejudice" even though
the affidavits were legally insufficient. Such disqualification,
however, is not compelled by the statute. We note that the (Con’t)
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Here, however, the appearance of justice will be

satisfied if the judge presides at this trial. His previous

actions were proper and nothing that petitioners have raised

impugns this performance of his judicial functions or makes

it reasonable to question his impartiality. Public confidence

in the administration of justice will be satisfied as much

by allowing him to preside at the trial as by choosing any

other judge who doubtlessly will be aware of details of

this case from reading or listening to media accounts.

Indeed the judge’s firsthand acquaintanceship with Some

of the material from the grand jury proceedings and the

Watergate break-in trial will facilitate his ability to

rule on discovery motions and other pre-trial and trial

issues in this arduous case.

Nor can the petitioners fairly complain that the judge

not only accepted as true the factual allegations of their

motions (App. F 3-4) but also examined "his own thoughts

and feelings." As Judge Youngdahl said in United States v.

Quattrone, su__u~, in considering a recusal motion (149 F.

Supp. at 242); "For the decision as to the voluntary

(fn. 21 con’t) judges who issue wiretap orders and supervise
their implementation subsequently preside at trials where
the. fruits of their orders are introduced into evidence.
See, £.~., United States v. Cantor, 328 F. Supp. 561 and
345 F. Supp. 1352 (E.D. Pa. 1971), affirmed, 470 F.2d 890
(3rd Cir. 1972).
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disqualification, perhaps more than any other decision,

is one to be made in accordance with the dictates of the

conscience of the individual judge -- and this Court’s

personal convictions can be of little assistance to others."

In short, there is no basis for statutory disqualifi-

cation and no reason for this Court to exercise any super-

visory power to order the disqualification of the respondent

judge.

Dated:

CONCLUSION

For the foregoing reasons, the petition for a writ

of mandamus should be denied.

Respectfully submitted,

LEON JAWORSKI,
Special Prosecutor

PHILIP A. LACOVARA,
Counsel to the Special

Prosecutor

JAMES F. NEAL,
Special Assistant to the Special

Prosecutor

May 20, 1974

RICHARD BEN-VENISTE,
SIDNEY M. GLAZER,
Assistant Special Prosecutors

Watergate Special Prosecution Force
1425 K Street, N.W.
Washington, D.C. 20005

Attorneys for the United States
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CL~.P,~ OF IHE u=~TED

STATES COURT nF ~PPEALS F~
UNITED STATES COURT OF APPEALS

R THE DISTRICT OF COLUMBIA CIRCUIt,,,,
tlL~.lJ

No. 74-1492

Unite~J States Court of Appeals
for the District of Colun~bia Circuit

MAY 3 0 ly(z~

HUGH E. KLINE
CLERK

JOHN N. MITCHELL, JOHN D. EHRLICHMAN, CHARLES W. COLSON,
KENNETH WELLS PARKINSON AND GORDON STRACHAN,

Petitioners,

V.

HONORABLEJOHN J. SIRICA, JUDGE, UNITED STATES DISTRICT
COURT FOR THE DISTRICT OF COLUMBIA,

Respondent.

On Petition for a Writ of Mandamus or Prohibition

REPLY MEMORANDUM
IN SUPPORT OF PETITION

The Special Prosecutor agrees with petitioners that

"the interests of justice" warrant this Court’s considera-

tion, on mandamus at this time, of the appropriateness of

Judge Sirica’s presiding over further proceedings in this

"exceptionally important case of profound national interest"

(Response 9). He maintains, however, that "reassignment of

this case is not legally necessary" (at i0) because "the

affidavits do not establish personal bias under 28 U.S.C.

"i,



144" (at 11-21) and because "the judge does not have a disqual-

ifying interest in this case within the meaning of 28 U.S.C.

455" (at 22-26).

The lines are fully drawn on these two statutory

issues in the papers already before the Court. The Petition

refutes the two main points of the Prosecutor’s discussion

of § 144, showing that it is not enough merely to assert

that the bias or prejudice arose in "judicial" proceedings

on other matters (see Pet. 12-14) and making it clear that

the relief petitioners request depends not on any flaw in

the handling of those other matters but rather on the =.e-

suiting evidence of aprosecutorial interest visa vis the

present case. (Pet. 17-18). Similarly, no more need be

said about the Prosecutor’s suggestion that § 455 and Canon

3(C)(1)(d) of the Code of Judicial Conduct apply only to

financial "interests" and are irrelevant unless the involve-

ment arises from an "extrajudicial source" (see Pet. 15-17).

*/ Inter alia, we wonder how the Prosecutor would square this
~urpor-~ principle (asserted at Response 23) with the consti-
tutional rule stated in such cases as In re Murchison, 349
~.S_ 133 (1955), where the disqualifying involvement had
been unquestionably judicial.

We also are amazed at the Prosecutor’s suggestion
(at 24) that there is no need for concern about any desire
for "vindication" since Judge Sirica has already been vin-
dicated by the commencement of this prosecution. Defendants
cannot be so confident that a desire to prosecute would not
naturally carry over into a desire that the prosecution suc-
ceed; otherwise, there would be no bar to a forme~ prosecu-
tor’s sitting on a case he had initiated.



This reply is submitted not to reiterate our statutory

arguments, which suffice as previously presented, but to

emphasize that disqualification could not be avoided even

if the statutes were properly parsed as narrowly as the

Prosecutor contends. For the Code of Judicial Conduct, which

now governs the federal courts, sets up a separately control-

ling standard that both Judge Sirica and the Prosecutor have

ignored -- a standard that calls for disqualification when-

ever a judge’s "impartiality might reasonably be questioned"

(Canon 3(C)(I); see also Pet. 20-21).

The Prosecutor’s perfunctory discussion of the Code

(Response 27-28) fails to take account of the two principle

elements of the standard codified in Canon 3(C)(I).

First, the Prosecutor misreads the word "impartiality"

*/ The April 6, 1973 resolution of the Judicial Conference
~f the United States, adopting the Code with modifications
not pertinent here, expressly stated that "to the extent
that any part of the enumerated statutes * * * is less re-
strictive than the Code, the latter will control" (emphasis
added). See also testimony of Rowland F. Kirks, Director,
Administrative Office of the U.S. Courts, in Hearings on
S.I064 Before the Subcommittee on Improvements in Judicial
Machinery of the Senate Committee on the ~udiciary0 93rd
Cong., ist Sess. at pp. 120’7123 (May 17, 1973). The Prose-
cutor does not dispute the applicability of the Code or this
Court’s duty to enforce it in the exercise of its supervisory
power (see Pet. 24).                                        ".

The entire text of Canon 3(C)(I) is set out in the
Appendix hereto.
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in equating it with an absence of "disqualifying interest or

bias" under the narrow standards of §§ 144 and 455 and sub-

parts (a)-(d) of the Canon (Response 28). The Reporter’s

Notes to the Code (published by the American BarAssociation,

show the error or such a reading:

"The disqualification section begins with a
general standard that sets the policy for dis-
qualification -- that is, ’A judge should dis-
qualify himself in any proceeding in which his
impartiality might reasonably be questioned.’
The general standard is followed by a series
of four specific disqualification standards
[subparts (a)-(d)] that the Committee deter-
mined to be of sufficient importance to be
set forth in detail. .Although the speciffc
standards cover most of the situations in which
the disqualification issue will arise, the
general standard should not be overlooked.
Any conduct that would lead a reasonable man
knowing ~’il the circumstances to the conclu-
sion t~t the judge"s ’impartiali~y’~ight ""
rea§onably be’questioned’ is a basis for the
judge’s disqualification." [At 60; emphasis
added.]

Thus, the Prosecutor errs in relying upon the proposition

that the Code would be satisfied by acceptance of his statu-

tory arguments that Judge Sirica’s "judicial duties were

properly performed and * * * personal hostility to petitioners

is absent" (Response 27).

Second, while the Prosecutor gives lip service to

the Code’s ’~’appearance of impartiality" principle and damns

with faint support Judge Sirica’s reliance on the superseded
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"duty to sit" principle,     he fails to give the Code’s choice

of the phras~ "might reasonably be questioned" its obvious

meaning. A proper understanding of that standard -- which

may accurately be rephrased in terms of "reasonable doubt" --

would not permit the cavalier assertion that Judge Sirica’s

publicized commitment to and detailed involvement in the present

prosecution offers no more reason for questioning his partial-

ity than would another judge’s casual exposure to the news

media (Response ii, 16, 29). Certainly -- as the Prosecutor

all but concedes -- the Code standard undermines the "duty

to sit" principle upon which Judge Sirica rested his ultimate

decision, that "mindful of its duty and finding the affidavits

insufficient as a matter of law, the Court must deny the

motions" (Pet. App. F at 22-24; emphasis added).

Apart from the statutory and constitutional questions,

this Court must utilize its supervisory power to direct Judge

Sirica to disqualify himself under the Code of Judicial Conduct

~/ The only argument on the point appears in footnote 20
on page 26 of the Response, where it is merely noted that
the opinion of Justice Rehnquist refusing to disqualify him-
self in Lafrd v. Tatum, 409 U.So 824 (1972), asserts the
same pro~ion. ~-at opinion did not even mention the Code
and preceded its adoption by the Judicial Conference. More-
over, the opinion relied upon special considerations ~elating
to Justices that do not apply in the district courts.
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if it answers the following question in the affirmative after

reviewing all of the factors described in the motions below

(and summarized in Response 3"7):

Under all of these circumstances -- with par-

ticular reference to Judge Sirica’s unusually

active role in developing these indictments

and the intense public praise and criticism

engendered by that role -- could a reasonable

man conclude that Judge Sirica’s "impartiality

might reasonably be questioned" in the fourth-

coming pretrial and trial proceedings in the

present case?

That question cannot, we submit, be given a negative answer

with the certainty appropriate to this "exceptionally impor-

tant case of profound national interest."

We ask the Court to bear in mind that there are no

reasons why this case should be tried before Judge Sirica,

except for the minimal (and~ we submit, prejudicial) efficiency

resulting frQm his "firsthand acquaintanceship" with much

of the evidence (see Response 29). There is no suggestion

that the proceedings would be disrupted by reassignment at

this preliminary stage. There would not even be an inter-

ference with the District Court’s regular assignment processes,
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since this case came to Judge Slrlca not by the operation of

those processes but by his own decision before he retired

as Chief Judge. In sum, no significant considerations weigh

against the decision that this Court must made to assure that

the judgment in this case will be free from any taint of par-

tiality.

The petition should be granted.

Respectfully submitted,

DICKSTEIN

vanR.
New York Avenu

hington, D.C. 20006.

Attorneys for Petitioner
Charles W. Colson*#

Dated: May 22, 1974

*/ Time has not permitted consultation with counsel for
t-he other petitioners with respect to this Reply Memorandum.
Such counsel have advised us that time will not permit them
to submit replies, except that Petitioner Strachan will sub-
mit a supplemental reply.                              ¯
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APPENDIX

Code of Judicial Conduct Canon 3(C)(I)

C.        DISQUALIFICATION

(I) A judge should disqualify himself in a proceedin$
in which his impartiality might reasonably be questioned, in-
cluding but not limited to instances where:

(a) he has a personal bias or prejudice concerning
a. party, or personal knowledge of disputed evidentiary
facts concerning the proceeding;

(b) he served as a lawyer in the matter in con-
troversy, or a lawyer with whom he previously prac-
ticed law served during such association as a
lawyer concerning the matter, or the judge or
such lawyer has been a material witness concerning
it.

(c) he knows that he, individually or as a fiduciary,
or his spouse or minor child residing in his house-
hold, has a financial interest in the subject matter
in controversy or in a party to the proceeding,
or any other interest that could be substantially
affected by the outcome of .the proceeding;

(d) he or his spouse, or a person within the third
degree of relationship to either of them, or the
spouse of such a person;

(i) is a party to the proceeding, or an officer,
director, or trustee of a party;

(ii) is acting as a lawyer in the proceeding;

(iii) is known by the judge to have an interest
that could be substantially affected by the out-
come of the proceeding;

(iv) is to the judge’s knowledge likely to be
a material witness in the proceeding.


	
	


