WATERGATE SPECIAL PROSECUTION FORCE

DEPARTMENT OF JUSTICE

Memorandum
TO

: James Neal

DATE :

October 15, 1973

:Messrs. o~x, Ruth and Doyle
FROM

: John Barker

SUBJECT:

Status of James Neal

I received a telephone call this morning from Don
Rothberg, Associated Press, who had just talked with attorney
John J. Wilson. Wilson expressed to Rothberg his opinion
that your status with the Watergate Special Prosecution
Force constituted a conflict of interest -- in spite of the
Attorney General’s ruling to the contrary -- and indicated
that he might use this "conflict" to his advantage in any
court proceeding in which you and he took part. Wilson cited
as an example that he did not believe that we were correct
in counting your working days in the manner we do, and told
Rothberg he would have counted them differently -- presumably
in a manner which would make you ineligible to retain your
present status. Rothberg said he believed Wilson was trying
to "plant a seed" with him and was not certain that Wilson
is committed to any such moves against you. Rothberg wanted
us to know about this but doesn’t want Wilson to know that
he contacted us.
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WATERGATE SPECIAL PROSECUTION FORCE

DEPARTMENT OF JUSTICE

Memorandum
TO

Leon Jaworski

DATE: March 7, 1974

FROM Richard Ben-Veniste

SUBJECT~equests by White House Counsel to Interview Prospective
Prosecution Witnesses in the Water@ate Cover-up Case
We learned this morning that Mr. St. Clair and
Mr. Buzhardt have telephoned attorneys for two important
Government witnesses in our case -- Howard Hunt and Fred
LaRue -- seeking to interview Hunt and LaRue, presumably
about the events surrounding the final payment of $75,000
to<:~Hunt on March 21, 1973. Mr. William Snyder, representing
Hunt, and Mr. Fred Vinson, representing LaRue, informed
us of these requests and asked whether we could offer any
guidance. We informed them that we could not do so at
this time. It is likely that White House counsel will
be contacting other prospective Government witnesses
with similar requests.
Although it would be improper for us to take any
position with counsel for prospective witnesses about
whom they canttalk to, the White House requests raise
very serious problems regarding invasion of our jurisdiction over this case by another part of the Executive Branch
and the possible consequences for upcoming trials. Messrs.
Buzhardt and St. Clair are Government attorneys employed
and paid by the Executive Branch who would presumably be
~interviewing Government witnesses in their official capacity.
It seems to us that defendants such as Haldeman and
Ehrlichman could reasonably claim that any notes of such
interviews constitute Jencks material and, possibly,
Brady material and should be turned over to the defense.
Because Messrs. Buzhardt and St. Clair represent the ¯
head of the Executive Branch and chief prosecutorial
officer of the United States, this might well be true
even if Buzhardt and St. Clair made strong disclaimers
to any witnesses they interviewed that they were acting
for the President "personally" and not as "agents" of the

Special Prosecutor or of the prosecution generally.
The consequences of the White House eliciting and
recording exculpatory, conflictZng or material from
our most important witnesses need not be spelled out.
Since this office has sole jurisdiction over
Watergate, it would appear to us that we have the
authority to object to White House counsel interviewing
potential trial witnesses just as we have the authority
to regulate interviews by attorneys for other Government
agencies and U.S. Attorneys of our witnesses in areas
which are within our jurisdiction and which ame being
actively pursued by us.
One position we might take, in order not to
infringe the rights of the President in any way, would
be to insist that anylinterviews conducted on the
President’s behalf with potential Government witnesses
in this case on matters directly related to Watergate
be conducted only by outside counsel retained by the
President in his personal capacity, as a prospective
witness and/or defendant in the case, and further that
as a condition of such interviews such counsel is
representing Richard M. Nixon in a personal capacity
and has no connection whatsoever with the Government or
with the President of the United States in his official
capacity.
To conclude, because of the possibility that
the White House is moving quickly to interview other
prospective witnesses we probably should arrive at and
act on any position with dispatch.
cc:

Ruth
Lauovara
Kre~ndleri
Volner
Frampton
Rient

HSR:bas

L~on Jawor~kl

Aprll 1, 1974

~enry Ruth

John J. Wilson
Sol Lindenbaum of the Attorney Ceneral’s Officm
called me this morning and~related tha followlng:
John J. Wilson came to visit Lindenbaum
on Friday afternoon, March 29. Wilson raised
three issues~
a. Could ~ilson have a copy of the
Department of Justice Memorandum that
approved Jim N~al foe 130-day service
under the ~onfli~t of interest
provi s ions;
b. Neal did not have a Grand Jury
authorization on file with the District
Court clerk and Wilson wanted to know
the normal Department procedures for
such filing;
c. Wilson challenged the Grand Jury
Extension Act as being not in accord
with the Federal laws of criminal
procedure.As to ~he conflict of interest memorandum,
Lindenbaum told Wilson to see WSPF if Wilson
really wanted a copy. As to Grand Jury
authorizations, Lindenbaumexplained the letter
and oath prouedures. As to whether Neal had
filed such a letter, Lindenbaum r~ferred Wilson
to WSPF. As to the Grand Jury Extension Act,
Lindenbaum told Wilson~hat he (Lindenbaum)
had not worked on that, and any way, Wilson
should direct his inquiries to ~gSPF.
Mr. Lacovara
Mr. Ben-Venlste
~Ir. Kreindler
File/Chron/Mr. Ruth

Peter Rient

May 17, 1974

James F. Neal

Trial Brief.
We should start preparing trial brief (or briefs)
on various legal issues including
i) our theory of obstruction of Justice on cash
payments vis-a-vis defendants’ probable theories of humane
or political motives;
2) breakdown of evidence of ~hite House horroms
e.g., Diem cables, Ellsberg break-in, etc.
I will add to this from time to time.

WATERGATE SPECIAL PROSECUTION FORCE

Memorandum
TO

:

FROM

George Frampton

DEPARTMENT OF JUSTICE

DATE: July 16, 1974

ames F. Neal

SUBJECT:

Exhibits

YOU should add to your witness list all possible
memoranda of conferences, the substance of which would be
admissible under the statements of a co-conspirator in
furtherance of a conspiracy rule where such memoranda were
made substantially contemporaneous with the event, where
we have the original or duplicate original of the memoranda
and where the witness can state that the memoranda do accurately express the substance of the conference or meeting.
As you know, writings made substantially co~mporaneous
with an event that~it is itself admissible a~admissible
under the rule of "past recollection recorded" if the witness can provide the following foundation: (a) the event
or conversation did take place; (b) the witness made a contemporaneous memorandum of the event or conversation; (c)
his memory at the time of making the memorandum was fresh
and the memorandum is accurate, and (d) he does not now
specifically recall the substance of the conversation.
am thinking specifically of the memoranda prepared by I
General Walters of his conversations on June 26, 27 and 28
with John Dean. The value, of course, of getting the memoranda
in evidence is that they would then go to the jury and could
be reviewed by the jury in their deliberations.
A copy of this memorandum will be given to Peter
Rient in order that he may give us a very brief memorandum
of law on the admissibility of memoranda under the rule of
"past recollection recorded."

cc.

All Watergate Task Force members.

WATERGATE SPECIAL PROSECUTION FORCE

DEPARTMENT OF JUSTICE

Memorandum
TO

: Watergate Task Force Members

DATE: July 22, 1974

F. Neal

SUB

leadings in United States v. Mitchell

Henceforth, all pleadings should carry the
signatures of:
Leon Jaworski, .Special Prosecutor
Philip A. Lacovara, Counsel to the Special
Prosecutor
James F. Neal, Associate Special Prosecutor
Richard Ben-Veniste, Assistant Special Prosecutor
Submit copies of all "filed" pleadings to
Sue Thevenet.

WATERGATE SPECIAL PROSECUTION FORCE

DEPARTMENT OF JUSTICE

Memorandum
DATE: Jan. 16,

TO

Richard Ben-Veniste

FROM

Peter F. Rient

SUBJECT:

White House Interference with FBI Watergate
Investi@ation.

1974 /

A. Introduction
This memorandum discusses the desirability of including as part of the conspiracy and obstruction of justice
to be charged in the main Watergate indictment the White
House efforts to influence the FBI investigation by misrepresenting CIA interest in certain aspects thereof. For the
reasons set forth below, I conclude that it would be unwise
to do so.
B. Summary of Facts
The facts, which are detailed in Haberfeld’s "Narzative Chronology of Events Connected with White House Efforts
to Implicate the Central Intelligence Agency in an Attempted
Cover-up of Watergate-Related Activities," can be summarized
as follows:
On June 21, 1972, Gray told Dean that the FBI investigation of Barker’s bank account revealed transactions involving a $25,000 Dahlberg check and four Mexican checks totalling
$89,000. (Dean) On the same day or the next day, Dean learned
from Mitchell and Stans that the latter was concerned about
the possible embarrassment that could result from continued
FBI investigation of these matters, and relayed this information to Ehrlichman and Haldeman. (Dean)
On June 22, 1972, Gray, in a telephone conversation
with Helms, explained the FBI’s concern that it might be
poking into a CIA operation,* and asked if Helms could conSeveral of the arrested burglars were former CIA employees,
and the nature of the operation had a CIA "flavor".
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firm or deny this. (Gray) Helms, who had already ordered
an internal CIA investigation into the matter, assured
Gray that the break-in was not a CIA operation, (Gray,
Helms) and that the FBI investigation would not jeopardize
any CIA operations. (Gray)
Following his June 22 conversation with Helms, Gray
met with Dean who had been instructed by Ehrlichman and
Haldeman to determine how the FBI was handling the investigation of the Dahlberg and Mexican checks. (Dean) Gray
told Dean that the FBI was seeking to interview the persons
who had drawn the checks and mentioned that one of his
theories of the case was that the break-in was a CIA operation. (Dean) Either at this meeting or in a phone conversation on the morning of June 23, Dean raised with Gray
the possibility that further investigation of the checks
might uncover CIA operations. (Gray)
Dean reported his conversation with Gray, to
Ehrlichman and Haldeman on June 23. (Dean) Haldeman then
told the President about it and was instructed by the President to meet with Ehrlichman, Helms and Walters to: I)
learn whether the CIA was involved in the break-in; 2) learn
whether the CIA was concerned about the Bay of Pigs activities
of some of the Watergate burglars; 3) inform the CIA that the
FBI wanted "guidance" concerning CIA interest in the investigation; 4) discuss White House concern over possible disclosure
of CIA or national security operations unrelated to Watergate;
and 5) request that Walters meet with Gray to express these
concerns and coordinate with the FBI so that the investigation would not disclose these activities. (Haldeman, President)
Pursuant to the President’s direction, Haldeman and
Ehrlichman met with Helms and Walters on June 23. After
adverting to the "noise" being caused by the Watergate
break-in, Haldeman inquired what the CIA connection was.
Helms denied any CIA connection, to which Haldeman replied
that pursuit of the FBI investigation in Mexico might uncover
some CIA assets or activities. (Walters) Not being completely
familiar with all aspects of CIA activities and interests in
Mexico, and not knowing what investigation the FBI was conducting there, Helms could not state flatly that the FBI

- 3 -

should go forward because no CIA interests would be jeopardized. (Helms)* Thereupon, Haldeman stated that "it
had been decided" that Walters should meet with Gray and
tell Gray that pursuit of the investigation in Mexico might
run into CIA operations there and that the investigation
should be tapered off. (Helms, Walters) Ehrlichman added
that Walters should meet with Gray as soon as possible,
(Helms) and Walters immediately made an appointment to do
so that afternoon. (Walters)
Following their meeting with Ehrlichman and Haldeman,
Helms and Walters had a brief discussion of what Walters
should say to Gray. Both men agree that Helms told Walters
to remind Gray of the CIA-FBI delimitation agreement and
to ask that Gray notify the CIA if the FBI ran into any
CIA operations in Mexico. (Helms, Walters)
Walters then met with Gray in Gray’s office. As
instructed by Helms, Walters reminded Gray of the interagency agreement. However, Walters went further and, as
instructed by Haldeman, told Gray that continued investigation in Mexico might uncover some CIA projects. (Gray,
Walters) Walters also told Gray that in view of the fact
that the ~ive men involved were under arrest, it would be
best to taper the matter off t.here. (Gray, Walters) Gray
replied that the FBI would handle the matter in a manner
that would not hamper the CIA, (Gray) or that he would
"see what he could do." (Walters) In response to a question from Gray about Dahlberg, Walters stated that the name
meant nothing to him. (Walters)
Following his meeting with Gray, Walters returned
to the CIA, reported to Helms, and made inquiries which
satisfied him that the "Mexican angle" was not a CIA operation and could not jegpardize any CIA sources or activities
in Mexico. (Walters, Helms)
Gray followed up the meeting with Walters by phoning
Dean immediately, reporting on the meeting, and telling
Dean that the FBI would hold up its interviews of Ogarrio

* Walters contradicts Helms, stating that Helms told Haldeman
that the FBI investigation would not in any way jeQpardize
any CIA activities.
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and Dahlberg, "until it was determined what had been encountered," a course of action in which Dean concurred.
Gray then gave instructions to this effect to Assistant
~BI Director Bates. (Gray)
On June 26, at the suggestion of Mardian and
Mitchell and with the approval of Ehrlichman, Dean met
with Walters to explore the possibility that the CIA might
provide financial assistance to the Watergate burglars.
(Dean) Walters told Dean that the CIA was not involved
in the burglary, had nothing to fear from the FBI investigation in Mexico, and would not participate in any attempt
to stifle the investigation. (Walters)
On June 27, Dean reported to Ehrlichman on his meeting with Walters and was instructed to push Walters a little
harder for CIA assistance, particularly concerning the unnecessary pursuit of investigative leads by the FBI. (Dean)
Accordingly, Dean met with Walters again on June 27. At
this meeting, Dean broached the question of covert CIA
financial assistance for the burglars, telling Walters
that they were getting scared and were "wobbling".* Walters
rejected the suggestion out of hand and told Dean that he
knew of no way the CIA could help. (Walters)
At about the same time as Dean and Walters were
meeting on June 27, Gray phoned Helms and asked Helms
whether the CIA had any interest in Ogarrio which would
preclude the FBI from interviewing him. Gray also asked
to meet with Helms and Walters the next day to discuss their
respective agency positions concerning the investigation.
Helms was unable to answer the inquiry about Ogarrio at
that time, but called Gray back later in the day to say
that the CIA had no interest in either Ogarrio or Dahlberg,
and to confirm the meeting for the next day. (Helms, Gray)
Moments after having heard from Helms of the CIA’s
lack of interest in Ogarrio, Gray received a call from Dean

* According to Dean, this subject came up in his June 26
meeting with Walters. Since Dean has not mentioned any
meeting with Walters on June 27, it may be that he has
mistakenly included the conversation which Walters describes as having occurred on the 27th in the meeting
which both men agree took place on the 26th.
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requesting that interviews of Ogarrio and Dahlberg be
held off because of CIA interest in these men. Gray
decided to take no further action on this matter until
after his meeting with Helms and Walters the next day.
(Gray)
On the morning of June 28, Dean learned in a phone
conversation with Gray that Gray had either ordered or was
about to order an interview of Ogarrio, and that Gray had
arranged to meet with Helms and Walters that afternoon to
resolve the CIA situation. (Gray) Less than an hour later,
Gray was told by Ehrlichman in a phone conversation to
cancel the meeting with Helms and Walters because it was
not necessary. (Gray) Gray cancelled this meeting as
ordered. (Gray, Helms)
Also on the morning of June 28, Dean met again
with Walters. Dean told Walters that Helms’ meeting with
Gray had been cancelled and that Ehrlichman wanted Gray to
deal with Walters instead. Dean also told Walters that "the
problem was how to stop the FBI from going beyond the five
suspects." (Walters) Once again, Walters warned against
any CIA intervention in the matter. (Dean, Walters) When
asked if he had any ideas, however, Walters suggested to
Dean that the Watergate burglary could be explained as
the work of anti-Castro Cubans. (Dean, Walters)
During the afternoon of June 28, Helms, who was
about to leave the country, dictated a memo to Walters
for the purpose of providing Walters with guidance concerning relations with the FBI during Helms’ absence. (Helms)
In this memorandum, Helms stated:
"We still adhere to the request
that they [i.e., the FBI] confine themselves to the personalities already
arrested or directly under suspicion
and that they desist from expanding
this investigation into other areas
which may well, eventually, run afoul
of our operations."*
Walters has denied that he saw this memo prior to May or
June of 1973. Helms insists that this memorandum is consistent with the CIA’s position that it had no involvement
in Watergate and no concern about the FBI investigation
in Mexico.
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On the afternoon of June 28, at a meeting with
his top aides, Gray decided that efforts should be made
to interview Ogarrio and Dahlberg. That evening a cablegram was sent to the FBI legate in Mexico City instructing him to interview Ogarrio. (Gray, Bates, Felt)
Early the following morning, June 29, Dean phoned
Gray at home and told him to hold off interviewing Ogarrio
and Dahlberg because of CIA interest and national security
grounds.* Gray promptly took appropriate steps to cancel
the requests for these interviews. (Gray)
On July 3, 1972 Gray met with his top aides and
decided not to hold off any longer on the Mexican phase
of the investigation unless the CIA provided him with a
written request not to interview Ogarrio and Dahlberg.
Gray communicated this decision to Dean the same day, (Gray)
and on July 5 telephoned Walters to request such a document.
Walters told Gray that an answer would be forthcoming by
the following morning. (Gray, Walters)
Walters and Gray met in Gray’s office on the morning of July 6, at which time Walters gave Gray a memorandum
to the effect that the CIA had no interest in Ogarrio or
Dahlberg. (Gray, Walters) Immediately after Walters left
Gray’s office, Gray ordered the interviews of Ogarrio and
Dahlberg. Gray then called MacGregor and asked MacGregor
to pass a message to the President that Gray was confused
and concerned by actions of White House staff members which
Gray felt were injurious to the FBI, the CIA and the President.
About half an hour later, Gray received a telephone call from
the President and told the President of his (Gray’s) and
Walters’ concern that members of the President’s staff were
trying to "mortally wound" the President by misusing the
FB~ and CIA. The President’s only response was "Pat, you
~ust continue to conduct your aggressive and thorough investigation." (gray)

This was the second occasion on which Dean invoked national
security as a reason for slowing down the investigation;
on the afternoon of June 28 he had asked Gray to defer an
interview of Kathleen Chenow, a secretary to the "Plumbers",
on the same grounds and Gray had agreed to do so. (Gray)
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C. Analysis
Leaving aside the question of the President’s
complicity, potential defendants in this attempted obstruction of the FBI investigation are Ehrlichman,
Haldeman, Mitchell and possibly Stans. Prosecution witnesses would be Dean, Walters, Helms, Gray, Bates and
Felt. Our theory would be that the defendants had no bona
fide concern that a thorough investigation by the FBI would
jeopardize CIA interests or national security matters, but
were concerned rather With the possible revelation of
politically embarrassing and perhaps illegal campaign
contributions to the President’s re-election effort.
For this reason, we would argue, the defendants sought
to prevent FBI interviews of Dahlberg and Ogarrio by misrepresenting to the FBI the CIA’s interest in these men.
The major difficulty with this theory is that the
jury may well conclude that we have not proved it beyond
a reasonable doubt. This is a distinct possibility in
view of the persuasive reasons for believing in late
June of 1972 that the CIA was somehow connected to the
Watergate break-in: several of the burglars were ex-CIA
men, the operation had a definite CIA "aroma" and there
was widespread speculation at the time that the CIA was
involved. Add to this the fact that the FBI had begun to
explore the possibility of CIA involvement even before Dean
raised it with Gray, plus the fact that Helms and Walters
were themselves initially uncertain whether the CIA could
be hurt by a thorough FBI investigation, and it can be
argued convincingly that there were legitimate motives
for the effort to slow down the investigation.
Moreover, this aspect of the case presents serious
conflicts within our own proof. Walters, Helms and Gray
have each contradicted themselves, for example, and Walters
and Gray contradict each other on a number of material
points. Most damaging in this respect is the conflict between Helms’ testimony and his June 28 memorandum. While
none of these conflicts detract from the essential fact
that an effort was made to limit the investigation, and
while we may be able to explain some of them away, they add
an unnecessary element of confusion to our case and it would
be foolish to expect the jury to disregard them entirely
in its determination of the central question of motivation.
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In addition, it must be realized that if the
jury is unconvinced by our proof on this aspect of
the case, there could be serious damage to the credibility of other aspects of the case, since some of the
defendants at least would appear to the jury to be acting properly at a time when we claimed they were embarking on a cover-up.
Next, one must consider the trial tactics which
might be employed by the defendants if this aspect of
the case were included in the indictment. At a minimum,
one would expect an attempt to subpoena the President.
It is also likely that subpoenas would be issued for CIA
evidence to show the legitimacy of the defendants’ concern that CIA interests or national security might be
threatened. Obviously, such tactics would hamper the
prosecution and tend to divert the jury from the issues
we consider to be central to the case.
Finally, there is the question of what is to be
gained by the inclusion of this episode in the indictment.
The other evidence against Mitchell and Ehrlichman is
virtually overwhelming. There is also more than ample
proof of Haldeman’s complicity in the cover-up. This
leaves Stans as the only potential defendant as to whom
our case would be strengthened materially, but we have
not been thinking in terms of indicting him for the
Watergate cover-up and I question whether this additional
evidence against him should alter our thinking in this
respect.
On balance, therefore, I conclude that the gains
to be derived from including this episode in the indictment are heavily outweighed by the drawbacks which such
a course of action would present.
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Me ora zdum . .:. ....
TO " : ....

FROM ¯ :.

¯

"::

The Files "

.

.

DATE: "June 21, 19-74

. Larry,. lason.,

’ SUBJE~:

Watergate Task Force Meeting,

..

It was. agreed:-t~at the witnesses--at the ~rial would be
,..’:- .... "
"
.."
apportioned, in the following manner: .
(i.1 ..Defendants

" "" - .....
Ben-Veniste

" " Neal " ¯
¯ ..:

Hald~man
Strachan

Mitchell
Ehrlichman
(2) "Case in Chief
Neal

’

¯ "-...::. ¯ ..

".’,’.:
Ben-Veniste

Voiner

." ’

’Parkinson
" Mardian Frampton- "
Volner Goldman

WATERGATE SPE~]’AL PROSECUTION FORCE

DEPARTMENT OF JUSTICE

Memorandum
TO

FROM

: Richard Ben-Veniste, et al

DATE: June 18, 1974

F. Neal

SUB’

Please give some thought to the following matters:
i. Our position with respect to voir dire by counsel
rather than or in addition to the Court; and should any voir
dire, by counsel or Court be conducted on each prospective
juror out of the presence of other jurors;
2. Please give some thought to the questions to be
asked on voir dire by Court or counsel. I think Larry should
secure a list of questions asked in the New York case of
United States v. Mitchell for our perusal;
3. What our position should be on additional challenges for defendants and government and our position as t~
how these challenges are split between defendants.
I would like for Larry to investigate and prepare
for us a memorandum on the method of the exercise of peremptory
challenges followed by Judge Sirica.

Monday, October 14, 1974

Discuss juror Plunkett with court.
o

Request ruling on use of Dean transcripts and arrange
with court to have or~"voice identification" change
made.
Request ruling on proof of pre-June 17 events.Request ruling on Ehrlichman double jeopardy claim.
Set up "trial run" for Halvorson with tapes.
Discuss moving our table and/or Haldeman’s with court.

TUESDAY,, OCTOBER 15,~ 1974

Respond to Parkinson motion re references
on tapes.
Request ruling on use of Dean transcripts
and one "voice identification" change.
Have Moore tape transcribed and review for
possible use at trial.
Consider whether to ask for hearing on
Silbert diary.

Friday~ October 25~ 1974

Offer defense counsel access to Moore tape and
transcript.
Discuss whether to inform defense counsel of Magruder’s
psychiatric treatments.

Friday, November 22, 1974
File memo re proof of Counts 3 - 12.
Request Court to have Wilson outline his
theory of admissibility of tapes not yet
played before he makes reference to them
in opening statement.
3. Rest.

_.,-e~-.-.-,-~., WATE RGATE SPECI AL PROSECUTION FORCE

DEPARTMENT OF JUSTICE

Memorandura
TO

Leon Jaworski
Special Prosecutor

DATE: August 22, 1974

FROM : Philip A. La
Counsel to the Spec!al
Prosecutor
SO~ECT: Court of Appeals Decision Regarding Delay
in Water,ate Trial

Since it appeared to me that the memorandum order of the
Court of Appeals today in Ehrlichman v. Sirica did not finally
dispose of the mandamus petitions, I called Deputy Clerk
Bonner of the Court of Appeals. I told him that I had a
technical question about the terms of the order, and he said
that he expected that I would. I said that there was nothing
in the decision that denied the petitions. He replied that
this was correct. I said that I assumed that this represented
something other than a mere oversight and that the mandamus
petitions are being carried as stil! alive on the Court’s
docket. Mr. Bonner replied that my understanding is correct.
My interpretation of these events is that the Court of
Appeals is trying the !ow key approach first, but is leaving
open its options to enforce a writ of mandamus :if Judge Sirica
declines to grant a continuance of at least a few weeks.
Should he decline to do so, either party, or the Court on its
own motion, could bring the matter to a head.
The majority is silent on the issue of what further delay,
if any, should be occasioned by the problems of pre-trial
publicity. Judge MacKinnon notes only that he "also" took into
account "prejudicial pre-trial publicity" in concurring in the
Court’s suggestion that a delay of three to four weeks would
be appropriate to allow the parties more time to prepare. Although it is always risky to speculate on the implications of
silence on an issue, my own judgment is that the majority of
the Court of Appeals does not at present see that a delay of
more than three or four weeks would be necessary to cope with
the problems of publicity. On the contrary, they seem to be
content with the suggestion that we made in our papers that the
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decision whether to grant a further continuance can reasonably
await the probing of the attitudes of potential jurors that
will take place when the case is called for tria!. It therefore seems to me to be especially important that we take every
precaution to see to it that the procedures Judge Sirica
follows for screening the veniremen comply in all respects
with the ABA recommendations on this subject which have been
endorsed by the Court of Appeals in earlier decisions. I will
work with the Watergate Task Force to submit formal suggestions
to Judge Sirica on the voir dire procedures as well as suggestions for preserving courtroom ~ecorum during the trial.

CC"

Mr.
Mr.
Mr.
Mr.
Mr.

Ruth
Vorenberg
Neal
Ben-Veniste
Kreindler

James F. Neal

Aug. 14, 1974

Peter F. Rient

Bill of Particulars.

I have reviewed our Bill of Partlculars in view of
our tentative decision to offer proof at trial of the use
of the CIA to limit the FBI investigation and have coneluded that no amendment of the Bill of Particulars is
needed to permit such proof. However, in order to avoid
charges of unfair surprise, I believe it would be prudent
to alert the defendants informally within a reasonable
period prior to trial that we intend to offer such proof.

co.

WG Task Force members.
WG II file

Peter Rient

Richard Ben-Veniste

Response to Defendants’ Motion for Continuance.

Mr. Jaworski has decided that we should respond to
defendants’ Motion for Continuance in the following manner:
We should indicate that for the pragmatic reasons
of listening to some 55 new tapes and digesting their
contents in connection with pretrial preparation we ought
to respond by agreeing that some continuance is in order.
Mr. Jaworski suggests that we do not get into the question
of pretrial publicity at this stage in our response.
Vo~enberg and Lacovara suggest that we include some
statement indicating our non-opposition to defense counsel
having full access to tape transcripts under the appropriate
protective order. I will discuss with Jim Neal tonight
whether to include such a statement.
For the timebeing why don’t you try your hand at
drafting up the type of response indicated above.

WG II
CF

WATERGATE SPECIAL PROSECUTION FORCE

DEPARTMENT OF JUSTICE

Memorandum
To

: Peter Kreindler

FROM :

DATE: October ii, 1974

David Kaye ~

Lack of Consent and the Admissibility of Recorded
Conversations

The Watergate Task Force anticipates that some
defendants in United States v. Mitchell, Crim. No.
74-110 (D.D.C.), may object to the ’introduction of
tape recordings on the ground, that a party to the conversation did not consent to the recording, i/ This
memorandum discusses the circumstances in which this
contention may have some validity. For ease of analysis,
recordings of personal conversations are first considered,
and recordings of telephone conversations are then discussed. ~t is concluded that as to bo~h ~orts of ~onv~rsations, as lon~ as a slngle speaker consented to
t_he ~ecordinq, lack ~ ~n~w1~d~ and consen~ on ~he
~art of~ the other, sDeakers does not render the rec~r~i~g
inadmlssible; but that we should not press for the
~missi~n of any tape unless at least one party to the
conversation consented to having the communication taped.
I.

Face to Face Conversations
Where a Participant in the Conversation Consents
to the Recordin9

The lack of consent objection has no merit as long
as at least one party to the conversation consented to
have his conversation recorded. To the extent that the

l/ Where the defendant objecting to the admission of the
tape was not a participant in the conversation, he has no
standing to raise any Fourth Amendment or statutory objections. See Alderman v. United States, 394 U.S. 165 (1969);
Goldstei~--~. United States, 316 U.S. 114 (1942).

LI:bd
WATERGATE SPECIAL PROSECUTION FORCE

DEPARTMENT OF JUSTICE

Memorandum
TO

" Files

DATE: August 14, 1974

FROM : Larry Iason

SUBJECT:

Watergate Task Force Meeting August 13, 1974
Tentative Trial Brief

Jim Neal suggests that the trial brief contains too much
material regarding events prior to June 17, 1972, especially
regarding Sloan, McCord and Hunt.
We made a tentative decision to prove the CIA obstruction.
Gray and Walters will be the witnesses. We will introduce
relevant portions of the tape of June 23, 1972. I will compile
the CIA material that must be turned over to the defendants.
Regarding the question of proceeding chronologically or
by covering a complete area with each witness, it was decided
that Dean should exhaust an area and then proceed. This will
be determined individually for the other witnesses, but
generally their testimony should proceed chronologically without exhausting each area.
We will not introduce the diaries of Haldeman, Ehrlichman
and Mitchell. The only exceptions are the page of Haldeman’s
logs showing his call to Mitchell on March 21, 1973 and the
two pages of Magruder’s diary related to his 1972 perjury.
These items must be added to the exhibit list. Haldeman’s
secretary, Pat McKee, must be lined up as a witness to introduce Haldeman’s phone logs for March 21, 1973.
We will not introduce Strachan’s Political Matters Memos.
Asbell and Moore remain on our witness list. No decision
has been made on Harmony. We must interview Baldwin’s lawyers
to see whether Parkinson said Baldwin should take the Fifth
Amendment.
Barker, Caulfield, Kehrli, Helms, Mason, Roberts,
Maroulis, Stans, Odle, Kleindienst and Higby are all offthe
witness list.
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The jury will be instructed that the two-witness rule
applies for every mistatement charged in the indictment in
order to avoid confusing them with two sets of instructions
depending on whether the mistatement was made to the Senate
or to the grand jury.
We will introduce a limited number of admissions, limiting
the rest to use on cross-examination. The admissions to be
introduced in our direct case are:
1. Haldeman’s admission in the grand jury that he
reviewed his notes of listening to the tape of the
March 21, 1973 conversation before testifying in the
Senate. We need the grand jury stenographer to prove
this admission.
2. Ehrlichman’s admission to the Select Committee
that on June 19, 1972 Dean told him that Liddy was
involved. We need the Senate stenographer.
3. Parkinson’s admission to the grand jury that he
shredded his notes of Magruder’s confession. Grand
Jury stenographer.
4. Mitchell’s admission to the House Judiciary
Committee that Dean played the Hunt-Colson tape
for him on November 15, 1972. Judiciary Committee
stenographer. (We might call Minnick in rebuttal to
corroborate Dean on 11/15. We must get his 302
from Lano.)
George Frampton will prepare a list of the witnesses we
need for the prior recorded testimony we will prove. We will
seek a stipulation regarding this testimony.
George will prepare a detailed mini trial brief on
perjuries and admissions.
Rick Ben-Veniste will prepare a trial brief on the tapes.
Peter Rient will prepare a separate chronology for each
defendant from March 16, 1973. He will add what each defendant
has said about the events in our chronology. Peter also will
continue his analysis of the tapes (I) to determine which
portions are relevant and should be introduced at trial;

(2) for inconsistencies between the tapes and the sworn testimony of the defendants; and (3) for additions to the prosecutive
memorandum on the unindicted co-conspirator.
Peter Rient will review the Bill of Particulars and
expand it if necessary, such as in the area of interference with
the CIA.
Jerry Goldman will research the problem posed if defense
counsel use tainted evidence in cross-examination.
Jim Neal will ask Phil Lacovara whether he has a lawyer
who can assist us.
cc:

Watergate File/
Mr. Iason
Mr. Neal
Mr. Ben-Veniste
Mrs. Volner
Mr. Goldman
Mr. Frampton
Mr. Rient
Central Files
Chron

WATERGATE SPECIAL PROSECUTION FORCE

DEPARTMENT OF JUSTICE

TO

DATE: 9/16/74

Incarceration of Government Witnesses.

At a meeting of counsel today in United States v.
~i~, defense counsel requested that Government witnesses
now imprisoned be kept at Fort Holabird in order that defense
counsel may more conveniently interview them if the particular
witness and his counsel are agreeable. On the basis of this
request we have decided that Messrs. Dean, Magruder, and
Kalmbach should be kept indefinitely at Fort Holabird.
I would appreciate it very much if you would take the
necessary steps to implement this decision.

WATERGATE SPECIA L PROSECUTION FORCE

DEPARTMENT OF JUSTICE

Memorandum
TO

:

Task Force members

DATE: Sept. 4, 1974

Neal
FRO~~Jame s F.
SUBJECT:

Prospective Witnesses Wno Are in Federal Institutions.

We must be sure that prospective witnesses have adequate security in their respective institutions and in travels
to and from this office, and to this end, our prospective
witnesses must not be placed in jails, or with other prisoners,
during movement from institutions to this office. With this
concern in mind, however, we must bring, and maintain, prospective witnesses to Fort Holabird only when it is in the
interests of the Government. The convenience of the prospective
witnesses should not be considered. Further, we should endeavor to minimize disruptions of the routine operations of
the Bureau of Prisons.
Each attorney who has a witness to interview must
take responsibility for observing these policies.

wA I~RGATE sr, EC/AL PROSECUTION FORCE

Memo’mndum
TO

DEPARTMENT OF JUSTICE

TASK FORCE
DATE:

FROM :

JIM NEAL

SUBJECT:

RE-ARRANGEMENT OF WITNESSES

9/25/74

Between now and Saturday morning please consider
the following re-arrangement of the order of witnesses:
i.
2.
3.
4.
5.
6.
7.

Dean
Magruder
Reasoner
Sloan
McCord
Hunt
Tape Foundation Witnesses

8.

(inc. Butterfield, et al.)
Moore
[Play June 23 Tapes]

!0.
ii.
12.

15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.

Walters
Gray
Fielding
Hall
Mahan, Dan (FBI Agent)
Lill, Robert (FBI Agent)
Denton, John (FBI Agent)
Stenographer for GJ
Pregelj, Vladimar (Foreman GJ)
Stenographer for SSC
Stenographer for HJC
Kalmbach
Ulasewicz
LaRue
Bittman
Fred Asbell
O’Brien
Shapiro
McKee
Milican
Unger
Krogh
[Play Remainder of Tapes]

TERGATE SPECIAL PROSECUTION FORCE

DEPARTMENT OF JUSTICE

morandum
TO

:

TASK FORCE

FROM :

JIM NEAL

SUBJECT:

SCHEDULE BETWEEN NOW AND
TUESDAY MORNING, OCTOBER 1

DATE:

9/25/74

I believe we have agreed on the following
schedule from today until Tuesday morning, October l:
i. George Frampton will prepare and disseminate
final, final transcripts, including complete set for the Court
of those portions of each transcript we propose to offer in
evidence.
2. Rick, Jill, George and Gerry will prepare
for and conduct the hearing on Monday, September 30. Division
of authority is as follows:
(a) Rick will.prepare and
examine David Kaye and Todd Kristofferson
(testimony will show that Todd located the
specific conversations on the reels for
copying and Kaye will testify that the copies
are accurate copies of the originals);
(b) Jill will prepare and
examine Carl Feldbaum ~ ~ .I - .... :
(testimony will show generally the system
of preparing the transcripts);
(c) Jill, with help from George
and Gerry, will prepare and examine Neal,
Ben-Veniste, Volner, Frampton and the others
of the Task Force who have reviewed the tapes
and transcripts (testimony will show that the
portions of the transcripts we are offering
in evidence accurately reflect what is on the
tapes)~
(d) Gerry Goldman will review the
tape and prepare final transcript of the January 8,
1973, conversation and will be prepared to testify
with respect to that.

Memo to Task Force
Page 2
9/25/74

3. Peter Rient will answer motion of
Parkinson’s lawyer.
o

Rick Ben-Veniste will work on opening

statement.
5. Gerry Goldman will be responsible, after
securing go-ahead from Rick, for delivery of Motion to Sever
Strachan to Todd Kristofferson by Friday.
6. Beginning Saturday morning the group will
commence going over witness statements.
7. Sunday Jim Neal and anyone else Rick wishes
will work with Rick on opening statement.
8. Immediately after the hearing on Monday
the team will meet and go over all opposed voir dire questions
as long as necessary.
9. Beginning next week Jill Volner is responsible
for overseeing the reviewing by Alexander Butterfield those
Presidential tapes and transcripts we propose to offer in
evidence excepting only the Presdiential conversations in which
John Dean was a participant. Jill should make sure that
Butterfield uses the transcripts identified as a result of
the hearing on Monday, September 30, and she should make sure
that Butterfield marks the specific tapes we expect to offer
in evidence in order that he can testify when shown a tape
and corresponding transcript that he recognizes the tape and
corresponding transcript, that he has reviewed this very tape
with this very transcript and that this very transcript accurately
identifies the speakers on the tape. As Butterfield will have
to do this job over a period of time in different settings,
we should provide Jill with the priority of tape conversations
as we will play them for the jury. Certainly, the tapes of
June 23, 1972, should be first.

Memo to Task Force
Page 3
9/25/74

i0. Jill is also responsible for supervising
the reviewing by John Dean of the Presidential tapes in which
Dean was a participant, as well as the Hunt-Colson belt and
the Dean cassette of the Hunt-Colson belt. Again, with
respect to the Presidential conversations, Dean should mark
in some way the specific tapes and the corresponding specific
transcripts we will offer in evidence in order that he can
testify on the stand the specific tapes and corresponding
transcripts and be able to testify that he has listened to
these specific tapes with the corresponding specific transcripts
and be able to testify that he was a participant in the conversation, that the tape is an accurate recording of the conversations (or so much as we propose to offer), that the transcript is an accurate transcript of the corresponding tape
and that such transcript accur&tely designates the individuals
speaking on the tape.
II. At some later date Jill is also responsible
for having Kalmbach review the specific tape and the specific
transcript of the Kalmbach-Ehlichman conversation of April 19,
1973, and that he will be prepared to identify the specific
tape and the specific transcript, and be able to say that the
tape recording is an accurate recording of the conversation,
that the transcript is an accurate transcript of the recording
and that the recording accurately designates the speakers on
the tape.
12. Gerry Goldman will prepare and file motion
regarding additional peremptory challenge.
13. Peter Rient is responsible for making sure
that we have at the Court House a full and complete pleading
file in good working order.
14. Larry Iason is totally and completely
responsible for the move to the Court House, for reviewing the
Silbert notes and for completing the turning over of Jencks
and Brady material.

Peter P~Len~

Sop~. 24, ~974

WATERGATE SPECIAL PROSECUTION FORCE

DEPARTMENT OF JUSTICE

Memorandum
TO

:

James F. Neal

DATE: September. 19, 1974
GTF : s fk

FROM

SUBJECT:

George T. Frampto~

Courtroom Arrangements for Trial.

I met this afternoon with Dennis Bracy, who is Judge
Sirica’s designated GSA representative in charge of preparing
the courtroom for trial; James Davey, Clerk of the District
Court; Jim Doyle and John Barker; Bob Halvorson; and several
technicians from GSA.
Some of what we discussed raised issues that should be
taken up with the Judge at next Tuesday’s pre-trial conference.
During the trial, Bracy will allocate 60-65 seats for
the press, 12 for defendants, 5 for our office, 5 for the
Judge, and only 10-15 for the public. Inside the bar., one
bench will be for members of the local bar, and other side for
associates of defense counsel.
Press will not be permitted inside the bar even at recesses.
We will provide the Judge’s courtroom clerk with two extra
copies of legal memoranda we file, important Government exhibits,
and tape transcripts. One of these will be given by the clerk
at the next recess to a designated press representative; the
other will be held by the Clerk of the District Court for copying in the event of other requests from the public for copies.
Thus we need not provide a large number of copies of tape
transcripts for the press and public.
The press also wants copies of the tapes that are played
for the jury. Bracy approached the Judge about this; the
Judge was noncommital but did not want his staff involved.
Halvorson can make a copy of whatever is played for the jury
as it is played, and give it to the Judge’s courtroom clerk
for later transmission to a media pool representative. Do
we want to suggest this to the Court? This should be brought
up at the pre-trial conference on Tuesday.
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Halvorson, together with several GSA people, will install
the wiring and listening stations for tapes in the courtr.oom
on the weekend of October 12 and 13--is this too late? A
second question that should be raised with the Court at the
pre-trial conference is who will pay for installation.
or the Court?
" us
A third issue for the conference: if earphones (and
listening stations) are removed from the courtroom for certain
intervals, they can be stored at the Courthouse, according to
Jim Davey. But who will be in charge of this security? The
Court or GSA or the prosecution?
We should consult Schrader Sound about renting a videotape
cassette machine with a four-by-six foot screen for use at
trial, according to the GSA technicians.
A final note for Tuesday. I learned informally from Jim
Davey that the Judge intends general voir dire questioning
to be conducted in the ceremonial courtro-----om an------d individual
questioning in his own courtroom. A "pool" of possibly some
120 jurors will then be assembled before individual questioning (?). When a potential juror passes individual questioning,
h°wever, ~he will not be sequestered. We want to be sure to
get straight on th-~procedures on Tuesday.
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Memorandum
TO

: James F. Neal

FROM

: Peter F. Rient

DA~E:

6-5-74

su~Ecr: Ar@ument of Pre-Trial Motions
Responsibility for the Government’s argument of pretrial motions in united States v. Mitchell has been assigned
as.follows:
I.

Motions to Dismiss (except on grounds of publicity)
A.

Extension of Grand Jury - ~ ~~

B.

Una0thorized Person in Grand Jury - Ben-Venis~e.

C.

Conflict of Interest - Ben-Veniste

D.

Non-compliance with Gaither - Ben-Veniste

E. Insufficiency of Indictment (except
Counts 3 and i0) - Rient
F.

Insufficiency of Counts 3 and i0 - Frampton

G.

Prosecution of Strachan Tainted - Goldman

H.

Failure to Warn Strachan of Rights - Rient

- I.

Recantation by Strachan - Goldman

J.

18 U.S.C. 1623(d) unconstitutional - Rient

K.

Mitchell Denied Due Process in Senate - Ben-Veniste

L.

Failure to Produce Exculpatory Material -~%~z~tT~.T~

M.

Leaks of Strachan Grand Jury Testimony - Ben-Veniste

N.

Grand Jury Selection Process Improper - 4~4-~Tr~ ~I)~

0.

Improper Influence on Grand Jury Proceedings - Ben-Veniste

,/
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II.

Motions to Sever - Volner

III.

Motions for Bills of Particulars - Rient

IV.

Motions for Discovery - Frampton

V.

Motions to Dismiss, for Change of Venue and
for Continuances- Ben-Veniste

