WATERGATE SPECIAL PROSECUTION FORCE

DEPARTMENT OF JUSTICE

Memorandum
TO

FROM

PETER KRIENDLER
RIENT

DATE: 9/24/74

rM NEAL

ACCURACY OF RECORDINGS OF PRESIDENTIAL
CONVERSATIONS

As you know, we must prove the accuracy (integrity)
of the recordings of those Presidential conversations, all or
portions of which we expect to offer in evidence in the case
of U. S. v. Mitchell, et al. For your information, we propose
to offer all or portions of some 33 Presidential conversations
and three non-Presidential conversations. With respect to all
three of the non-Presidential conversations, and approximately
seven of the Presidential conversations, we will prove the
accuracy and integrity of the recordings by a witness who was
a participant in such conversations, or by other means (the
Hunt-Colson tapes) equally effective. Our problem is how to
prove the accuracy of those remaining 26 Presidential conversations, all or portions of which we propose to offer, wherein
we do not have as a Government witness any participant in the
conversations.
With respect to these conversations, we believe we can
establish sufficient foundation for a judicial determination of
the accuracy of such recordings by the following evidence,
and I will use one specific conversation as an example -- the
conversation in the EOB on April 14, 1973, from 8:55 to 11:31
a.m., among former President Nixon, HRH and JE -- but the
argument applies equally to all such conversations:
i. We will offer proof that a recording system had
been installed in the President’s office in the EOB and was in
operation on April 14, 1973, during the period 8:55 to 11:31
a.m., and that such system was capable of picking up and
recording conversation among the above three individuals (of
course, this testimony will also include the details as to the
installation, operation and maintenance of the system, as well
as the method of retrieving the original recordings and maintaining them).
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2. We will offer proof from logs and diaries that
the above three individuals did meet in the President’s office
in the EOB on the above date and during the period 8:55 to
11:31 a.m.
3. We will offer the testimony of a witness familiar
with the system that he located from the numerous reels a
recording which, he will testify based on the system was a
recording made in the President, s office in the EOB on the
above date, during the period 8:55 to 11:31 a.m., and he will
explain how he is able to state that this specific recording
is a recording of that date, time and place.
4. We will offer the testimony of a witness familiar
with the voices of former President Nixon, HRH and JE, who
will testify that he has listened to the recording with the
aid of a designated transcript and that the identified transcript
accurately designates the speakers in the recording.
5. Finally, we will offer the recording itself to show
there is no indication of improper alteration.
The above proof appears to us to establish a satisfactory
basis for the Court to determine that the proposed recording
is an accurate recording of the conversation in the President’s
office in the EOB on April 14, 1973, from 8:55 to 11:31 a.m.,
among former President Nixon, HRH and JE. This foundation does
everything except negate the remote possibility of improper
tampering with the recording and appears to us to shift the
burden to the defendants of going forward and putting on some
credible proof of improper alteration.
We need your opinion on the sufficiency of the above
foundation and a memorandum of law for the Court in support.
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Memorandum
TO

:Messers. Lacovara, Neal,
Ben-Veniste and Rient

FROM

:Richard Weinberg ~ ~

DATE: September 20, 1974

SU~ECT: Authenticity of theTapes.
I wish to clarify the last paragraph of my
September 19, 1974 memorandum to Philip Lacovara and
Peter Rient. I did not mean to state or imply that
the government could support the authenticity of the
tapes without admitting any evidence on that issue
before the jury--there still must be sufficient
evidence to justify a jury considering this evidence
once admitted. All I meant to imply was that I
see no legal requirement that the evidence used to
justify a judge’s preliminary finding on authenticity,
must be the identical evidence presented to the jury.
The relevant question is w~at is the minimum amount
of evidence needed to support on appeal a jury considering the tapes as authentic. I understand from
Rick Ben-Veniste that the quandry here relates to
the minimum proof necessary to establish properly a
chain of custody, an issue I will now research.
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Memorandum
TO

: Peter Rient

FROM :

~-DEPAK~USTICE

,iD
DATE: September 20, 1974

Philip A. Lacovara
Counsel to the S~
Prosecutor

SUSJECT: Authentication of Tapes
In Richard Weinberg’s memorandum to you on September 19,
he suggests that it might be sufficient to make a prima facie
showing of authenticity to the court and then present less or
no evidence on this subject to the jury unless and until the
defendants attempt to disprove the authenticity of the tapes.
I disagree with that recommendation. Authenticity is a
question of fact which must be resolved in our favor by the
jury even after the court has made a preliminary ruling that
we have introduced sufficient evidence to justify the admission of the tapes in question. Therefore, it is our burden
to make a satisfactory showing that will enable the jury as
well to resolve this issue in our favor.
While it would be theoretically possible to make a
fuller showing to the district judge outside the presence
of the jury and then to make a more summary showing of
authenticity for the jury, that course would seem unduly
repetitious and would risk a conclusion by a reviewing court
that the jury did not have sufficient evidence before it to
conclude that the tapes were properly authenticated.
cc:

Mr. Neal
Mr. Ben-Veniste
Mr. Weinberg
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TO

FROM

Philip Lacovara, and
Peter Rient

¯ DATE:

September 19, 1974

Richard Weinberg ~ V

SU~ECT: Authentication of Tapes
I have been asked to research the question whether the
issue of the authenticity of the tapes is solely for the
judge or is an issue to be considered by the judge and jury.
The general rule is that this essentially factual issue is
.to be considered by both the judge and the jury.
The general rule is formul~ted in the Proposed Rules
of Evidence for United States Courts and Magistrates. The
Advisory Ccm~ittee’s Note for proposed rule 901(a) states
"[t]his requirement of showing authenticity or identity
falls in the category of relevancy dependent upon fulfillment of a condition of fact and is governed by the procedure
set forth in Rule 104(b). I/ The Advisory Con~ittee’s Note
for rule 104(b) provides, inter alia, 2/ :

Rules 901(a) states:
General provision. The requirement of
authentication or identification as a
condition precedent to admissibility
is satisfied by evidence sufficient to
support a finding that the matter in
question is what its proponent, claims.
Rule 104(b) states:
(b) Relevancy conditioned on fact.. When
evidence depends upon the fulfillment of
a condition of fact, the judge shall
admit it upon, or subject to, the introduction of evidence sufficient to support
a finding of the fulfillment of the condition.

TO

:

Task Force

FRO~I

George ~"., -

subJeCT:

~Veri f~.,i n. g transcri ~t~

September !7, 1974

Attached is a list of assigrh~.~ents for revie~,ing
transcripts of tapes we intend to offer at trial.
Each folder in our tape locksafe contains two
final transcripts. Please use one of these for reviev,."
purposes. Please write neatly on that copy of the
transcript in pencil - - not ink - - and make. only
substantive changes in the transcript.
~Review only the excerpts we propose to offer.
When you are finishedr put your initials and the
date on the front page of the transcript copy you used.
Also indicate on the front page whether the quality
of the tape was "good~" "fair", or
"poor."
Then give that copy of the transcript to me.
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: Messers. Kriendler, Neal,
Ben Veniste, and Rient

DATE: September 30, 1974

FROM : Richard Weinberg

stmJEOl’: Admissibility of Tapes_
This memorandum discusses the legal difficulties we
will have in authenticating the tapes of the 26 conversations wherein we have no government witness who
participated in the conversations. The memorandum
specifically develops the legal argument supporting
the method of authenticity as proposed in Jim Neal’s
September 24, 1974 memorandum to Peter Kriendler and
Peter Rient.
Conclusion:
A full and coherent statement of the rule governing
the admission of physical evidence is found in United States
v. S.B. Penick & Co., 136 F.2d 413, 415 (2d Cir. 1943)
(citations omitted):
~
It is true that before a physical object
connected with the commission of a crime
can properly be admitted in evidence,
there must be a showing that such object
is in substantially the same condition
as when the crime was committed. But
there is no hard and fast rule that the
prosecution must exclude all possibility
that the article may have been tampered
with.
In each case the trial judge
before he admits it in evidence must be
satisfied that in reasonable probability
the article has not been changed in
important respects. In reaching his
conclusion he must be guided by the
nature of the article, the circumstances
surrounding the preservation and custody
of it, and the likelihood of intermeddle rs
tampering with it.

-- 2" --

The cases in this Circuit discussed below indicate that
this is a fair formulation of the governing rule in this
jurisdiction.
Jim Neal’s proposed method of meeting this burden is
based on circumstantial evidence. Nothing in the case
law compels the government to meet its burden by either
calling a participant to the conversations who can testify
that the recording accurately reflects the conversation or
by proving that the recording system was capable of pick~-~g
up the pertinent conversations, that such a system was in
operation during the relevant time period, and by calling
each .individual who exercised custody and control over the
tapes once recorded (proving the chain of custody). While
I believe we can construct a respectable argument that the
evidence outlined in Jim Neal’s September 24, 1974 memorandum
will suffice to meet the government’s burden, we should bear
in mind one clear fact: this method of admitting this
physical evidence deviates from the normal method by which
physical evidence is identified and authenticated -- by
proving a chain of custody. The law does not require that
each person in the chain testify, but typically those who
have exercised substantial control and custody over the
tangible evidence will testify. Our method of proof will
either prove most of the chain except the one individual
who exercised the greatest control over the tapes or we
will forgo proving any of the chain relying solely on the
other circumstantial evidence. In either event I strongly
urge that we ponder what the government’s response on appeal
will be when asked why the prosecution failed to prove a
chain of custody. Obviously if there is a judicial
determination that Mr. Nixon is legally unavailable to
testify the government’s ability to handle this potential
problem is alleviated.
The thrust of our argument is that the following factors
combine to provide sufficient indicia of authenticity so that
the complete chain of custody need not be shown: (I) . the
nature of the evidence (tape. recordings which as opposed to
narcotics are unique whereby one used recording is not
readily interchangeable with another and evidence of tampering
is apparent); (2) the ability of the system to record
conversations; (3) the use of logs and diaries indicating
that a meeting on April 14, 1973 .among Nixon, Haldeman,
and Ehrlichman lasted for 156 minutes and the tape which
we assert by calling a witness familiar with

- 3the system was recorded on April 14, 1973 also runs for
156 minutes; (4) evidence from a witness able to identify
the voices on the recording; and (5) the recording itself
which shows no indication of improper alteration.
Case law exists to support our argument that the trial
judge in exercising his discretion should consider factors
such as the nature of the evidence, the actual evidence
of tampering, the potential for manipulation of the evidence,
and other circumstances surrounding the custody of the
evidence in deciding whether the government has adequately
shown that the possibilities of this recording not being
an.accurate reflection of the conversation it purports to
represent have been eliminated to a reasonable probability.
In asserting this position we should also rely on other
facts besides the nature of the recording to sustain our
position: (I) In most authentication questions dealing
with real evidence courts are sensitive to the problem that
either deliberately or accidently law enforcement officials
once seizing the real evidence may tamper with it, or
possibly prior to the police’s obtaining custody over the
item a third party alters the evidence. !/ Here; however,
we can argue that no one who had custody or control over
the tapes had a realistic motive.to make the conversations
incriminating; (2) Except for the June 20, 1972 recording
which we obviously do not intend to use, the tapes we
"contemplate using at trial contain no evidence of tampering.
While it may take an expert to conclusively prove the
integrity of a particular tape, a lay person can hear a
recording and detect any obvious tampering such as a
deleted conversation; (3) As a practical matter the defendants are in a better position to argue which conversations

i/ See United States ~. McKeever, 169 F. Supp. 426. 431
~S.D.N.Y. 195’2) where the court explained that an elaborate
foundation must be shown by the proponent of the tape .
recordings in order to prove its authenticity in order to
prevent fraud or other abuse in the use of such recordings.
Cases such as McKeever involving the admissibility of tapes
have stressed the importance of showing that the recording
has been properly preserved before it is admitted into
ewidence. See also Monroe v. United States, 234 F.2d 49
(D.C. Cir.) cert., denied,"352 U.S. 873 (i956); McKeeman v.
Commercial Cre~-~t Equipment Cor~.,.320 F. Suppi 9~8,~.944946 (D. Neb. 1970).

- 4 are not accurate than the government is in proving con-.
clusively that there was no possibility of tampering. We
should go easy on this po~-~t so as not to suggest that the
government does not have the burden of proof; (4) Analogize
to the business entry rule, although I have serious doubts
whether these recordings fall within the federal business
entry statute, 28 U.S.C. Sl732(a).
In sum while I believe our strongest legal position would
be to prove the entire chain of custody by calling Nixon,.if
other factors dictate that we not use Nixon as a custody
witness, then I believe we can construct a respectable
argument to gain admissibility of these tapes without
proving the entire chain of custody.
Discussion:
Introduction
The tape recordings of the 33 Presidential conversations
and three non~-Presidential conversations are admissible if
the recordings accurately reflect the contents of the conversations which they purport to rep{esent. Two essential
factors must exist t°o jus~i~y°a ~ecision that these recordings
are accurate representations of the relevant conversations:
(i) A taping system was installed capable of picking up and
thus recording the words spoken by the participants at a
particular conversation, and that system once installed was
operated in such a manner as to make such recordings; and
(2) The recordings we offer as evidence are the identical
recordings (or accurate copies) which were made at the t~me
of the pertinent conversations. The first factor involves
proof that the system was capable of, and did record conversations. The second factor concerns the integrity of
the~ tapes, and is analogous to the typica% situation where
the government tries to introduce any piece of physical
evidence. Physical evidence is relevant because it is an
object involved in or having something to do with the criminal
event, and, therefore, is probative on some issue at the trial,
provided the evidence is in substantially the same condition
as it was at the time of the relevant event.
This latter factor is commonly referred to as proving
’a chain of custody. The court’s concern is that the physical
evidence has not been tampered with and is in the same condition as atthe timeof therelevant event.
2__/ ~he rul~

" 2__/ The problem involved in admitting real evidence has (Con’t)

in this Circuit is that the government must make a prima
~a~ie s~o~ing that the possibilities of mi’sid~n-~i-fi-~n
"a~d adult~n~ion are e~iminated~ not aDsolute~y,
~matt~-o~ reasonable probabflity. United-st~tes-v~
Robins6n~M47 F~2d 1215, 1220 (D.C. Cir. 1971); Gassv.
United States, 416 F.2d 769, 770 (D.C. Cir. 1969 .~---3/ This
~ircuit has also held that the sufficiency of a showing
of authenticity of a document is in the sound discretion
of the trial judge, and "the judge’s assessment of admissibility is vulnerable only.if the error.is clear."

(fn. 2 con’t) been summarized as follows in McCormick,
Evidence ~212 at 527-528 (2d ed., 1972):
It will be readily apparent that when
real evidence is offered an adequate
foundation for admission will require
testimony first that the object offered
is the object which, was involved in the
incident, and further that the condition
of the object is substantially unchanged.
If the offered item possesses characteristics which are fairly unique and readily
identifiable, and if the substance of which
the item is composed is ~elatively impervious
to change, the trial court is viewed as
having broad discretion to admit merely.~
on the basis of testimony that the item
is the one in question and is in a substantially unchanged condition. On the
other hand, if the offered evidence is
of such a nature as not to be readily
identifiable, or to be susceptible to
alteration by tampering or contamination,
sound~exercise of the trial court’s discretion may require a substantially more
el~borate foundation. A foundation of the
latter sort will commonly entail testimonially tracing the "chain of custody" of’
the item with sufficient completeness to
render it improbable that the original
item has either been exchanged with another
or been contaminated or tampered with.
Other cases employing the rule that the government must
~liminate the possibility of misidentification.and adulteration
as~amatter of reasonable probability include: United States (Con"t

United States v. Sutton, 426 F.2d 1202, 1207 (D.C. Cir. 1969).
~ince the question of admissibility of the tapes is essentially
an issue of the authenticity of the tapes, I suspect the
question on appeal will be whether the trial judge abused his
discretion .in admitting these recordings. 4--/
There is a lack of cases concering the admission of tape
recordihgs when a participant to the conversation is not
available to testify that the recording being played in court
accurately reflects the conversation in question. ~/

(fn. 3 con’t) v. Jones, 362 F. Supp. 707 (E.D. Pa. 1973),
rev’d, 492 F.2d 239---~d Cir. 1974)(the trial court was
reversed because of an "accumulation of mishaps at the trial,"
but the Court’s handling of the chain of custody problem was
not cited as a "mishap"; West v. United States, 359 F.2d 50,
55 (Sth Cir. 1966); Unite~--~ates v. S.’B. Penick & Co., 136
F. 2d 413, 415 (2d Cir. 1943); United States v. Lavin, 480
F.2d 657, 662 (2d Cir. 1973) (~xplicity citing Ga--~v. United
States, supra, 416 F.2d at 770); United States v.-~apoccl.,
~33 F~2d 15’5, 157 (ist Cir. 1970)-(explicitly-citihg Gassv.
.United States, supra); United States v.~McFadden, 458-~.2d
~40, 441 (6th’C~r. 1972) (e~plicitly citing Gassv United
States, su__u~)%
------ "
4/ Othe{ cases holding that the trial judge’s determination
that a showing as to identification and the related concept
of reliability was sufficient to warrant admission of the
article will not be overturned except for a’clear abuse of
discretion include: United States v. Lavin, 480 F.2d 657,
662 (2d Cir. 1973);W~st v. United Sta~s~-359 F.2d 50, 55
(Sth Cir. 1966); Brew-~v. uhited States , 353 F.2d 260,
262 (8th Cir. 196~).
5_/ Typically tape recordings are used in a criminal trial
as evidence of an incriminating conversation between a law
enforcement agent and the defendant. Authenticating the
recording can be accomplished by having the agent testify
that the recording accurately represents his recollection of
his conversation with the defendant. In some cases, see,
~.~., United States v. Alston, 460 F.2d 48, 56 (5th Cir. 19
the agent also testifiesas to the steps he took in order
to protect the integrity of the recording such as placing
the tape in a sealed envelope, maintaing.the envelope in a
vault, and initialing the recording.. See also. Monroe v.
United States, 234 F.2d 49 (D.C. Cir. ), cert. denied
(Con ’ t)

- 7 The discussion below endeavors to survey the relevant .~
case law, first in the District of Columbia and then in
other jurisdictions, in order to determine if Jim Neal’s
proposed proof will satisfy the requirement of United
States v. Robinson, supra, and Gassv. United States,
supra, that the poss~ties o~’~-~sidentification and
adulteration be eliminated as a matter of reasonable
probability.
~
District of Columbia cases:
The two recent D.C. cases cited above for establishing
the government’s burden of eliminating the possibilities of
misidentification and adulteration, not absolutely, but as
a matter of reasonable probability involve chain of custody
for narcotics, United States v. Robinson, supra, and for a
vaginal smear, Gassv. united States, supra. In Robinson
police officer Jen~s arrested and seize--~rom appellant
14 gelatin, capsules. He placed the .capsules.in a package,
initialed the package, placed the package in his locker,
and the next day gave the package to officer Gorney. Jenks,
according to the court’s opinion, had the only key to his
locker. Gorney conducted a field test~ and placed the
capsules’in a sealed envelope which was initialed and dated
by both Gorney and Jenks. Approximately five days. later
Gorney gave~the locked sealed envelope to Steele, a government chemist. Steele tested the capsules and determined
that they contained heroin. At the trial Gorney was ill,
and could not testify. While appellant stipulated at trial
that the capsules went from Jenks to Gorne~ to Steele, he
contended that the break in the chain of custody caused.by
Gorney’s inability to testify should have required the trial

(fn. 5 con’t) 352 U.S~ 873 (1956), which is frequently cited
for the type of evidence needed to establish a proper. foundation for the admission of tape recordings. The court held
that there must be evidence from which one can infer that the
recordings are accurate. Such evidence was supplied by the
police officer who had been equipped with the taping devices
which recorded the conversations between the officer and the
appellants. The officer testified as to the operation of the
recording device, his method of operating it, the accuracy of
the recordings, and the identities of the personsspeaking.
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DEPARTMENT OF JUSTICE

Memorandum
TO

:

Files

DATE: July 16, .1974
LI:saf

FROM :

SUBJECT:

Larry Iason

Tape Copying by ;th~el .White House.

On July 16, 1974, at i0:[30 a.m. I went to Judge Sirica’s
chambers in response to a request from the White House that
we have an observer available so that they could copy one
conversation from one of the original White House tape recordings. At ii:00 a.m. Todd Christofferson took me and the
White House representatives to the vault where the tapes are
kept. Richard Hauser represented the office of the Counsel
to the President. Louis Sims of the Secret Service was
accompanied by Robert A. Hope and Tom R. Allen, two technicians from the Technical Security Division of the Secret
Service.
Hauser located the beginning of~the conversation that
took place on March 22, 1973, in the EOB. This conversation
was found on the tape marked "EOB; on 3/20, off 3/23."
Hauser cued up the tape on a Sony recorder. It then was
transferred to one of two Crown recorders that were to be
used in the duplicating process. The technician wound the
take up reel by hand in order to reduce the amount of slack
that resulted from playing the tape on the Sony. In spite ~f
this precaution, when the technician wound the machine on
fast forward in an attempt to locate the end of the conversation in question, the tape got off its track and became
caught between the plastic tape reel and the portion of the
tape that already had been wound on the reel. The technicians
were unable to release the tape until they broke the plastic
reel. They then wound the tape back onto the reel that had
held the entire tape.
The tape was mashed in a way that was easily noticeable
over a portion of about eigh~ inches. Hauser, Christofferson,
and I all listened to theaffected portion of the tape, which
begins toward the end of the March 22 conversation (at p.

- 2 -

179 in the ~Judiciary Committeetape !transcripts, starting
"Yeah, the ones sent to M~skie .... " .and finishing with the
sentence that begins "I get alittle ich~ll .... "). Each
of us thought that audibili~ty was affected by the accident.
There is an audible "waver" superimposed over the conversation.
After the tape had been rewound onto its original
reel, another take-up reel was~ located. Hauser then determined
where the conversation star.~ted and ended, and the technicians
proceeded to copy the conversation without any additional
mishaps.
Ruth
Ben-Veniste
Feldbaum
Central Files
Watergate Chron
Iason

JAD:bjr
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Memorandum
TO

FROM

: Files

DATE:March 3, 1975

Judith Ann Denn~

sLmjEc’r: Interview of Buzhardt, February 28, 1975
J. Fred Buzha~dt was interviewed by Denny and Michel
on February 28, 1975. Buzhardt presently resides at 40 South
Port Royal Drive on Hilton Head Island, South Carolina 29928.
His home phone number is Area Code 803, 785-5716; his office
number is Area Code 803, 785-4251. He works at the law firm
of Dowling, Dowling, Sanders & Dukes.
Background

Buzhardt began working at the White House as Special
Counsel for the Watergate matter on }~y ii, 1973. At that
time Garment was Acting Counsel to the President; Fielding
was the Deputy Counsel. Fielding left the White House near
the end of 1973.
Buzhardt became the Counsel to the .President in
January 1974. At that time Garment returned to his old job
working with cultural affairs, although he did act as a
consultant on Watergate matters from time to time.
Buzhardt’s duties during the first two weeks of his
tenure included working on new guidelines for executive
privilege with Parker and Harment. He worked on the search
for Ellsberg wiretap records which included making a search
of Ehrlichman’s files. Buzhardt was also very active in
preparing the May 22 statement made by the President. He
describes-the..l~-~p~ation of the-statement as a crash effort
in which they tried to release new facts about Watergate.
He had several meetings with the President about the statement and_~near the 22nd went over the statement with the
President word for word.
co:

uhron
Michel
Denny
Circ.
File No. 804
Ruth/

SEE CHRON OR CENTRAL FILE FOR
CCMPLEq~ COPY. SENT HOROWITZ
MR. RUIH’ s COPY.

i0

Miscellaneous
Buzhardt remembers having lunch with Johnnie Walters
at one time. They were good friends and Walters tried to
tell Buzhardt about the problems he would have working in
the White House.
Buzhardt remembers difficulty in getting truthful
answers to numerous questions. An example of this was
when he had a question from a Senate committee who was
looking into Nixon’s property at San Clemente. The questions
came through Bruce Harlow. He asked Frank D~Marco the
questions and from his answers, Buzhardt drafted a letter
to the committee. The answers later turned out to be
completely false and it was very embarrassing for both the
~ite House and Buzhardt.
Buzhardt remembers that he had numerous discussions
with Gemmill and Rose about the President’s taxes in the
summer of 1973. He recalls that Ed Morgan was called in
for advice. Morgan was working as Assistant Secretary to ~
the Treasury at the time. Buzhardt remembers that at one
point Rose and Gemmill asked to see the President personally
but he is not sure ~¢hether they ever actually saw him.
Buzhardt had no communications with Haldeman and
Ehrlichman about the Rebozo investigation nor did he have
any conversations with their attorneys about the investigation.
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DEPARTMENT OF JUSTICE

Memorandum
TO

Richard Ben-Veniste

DATE:

Feb.

13, 1974 ~j/

Henry Ruth

SUBJECT: March 22 Tape Transcript

On the afternoon of February 8, 1974, Jack McCahill
of Mr. St. Clair’s office called in response to my
request for a complete transcript of the March 22
tape in our possession. McCahill stated that he had
consulted Mr. Buzhardt who mid that he had not been
able to decipher the last several minutes of the
tape very clearly, that what he had heard seemed
not to relate directly or materially to the Watergate
matter, and that he therefore omitted transcribing
any part of that ~nal section of the tape. McCahill
also said that Buzhardt is the only person in the
White House who would have been assigned to transcribe
the March 22 tape.
/

Mr.
Mr.
Mr.
Ms.

Laeovara
Kreindler
Feldbaum
Volner

WATERGATE SPECIAL PROSECUTION FORCE

DEPARTMENT OF JUSTICE

Memorandum
: Leon Jaworski

DATE:

March 14, 1974

: Richard Ben-Veniste

SUBJECT: Expletive Deleted.
At about 2:15 today James St. Clair telephoned me
to ask whether we could assist him in looking for any reference to Judge Sirica as a "Wop" on any of the tapes. I told
Mr. St. Clair that I thought that someone here had heard
such a statement but that I did not offhand know where it
was and that I thought it might be on the March 21 tape. Mr.
St. Clair indicated that they wanted this information for
their own use so that they could avoid having to look through
all their tapes. Mr. St. Clair further assured me that this
information would be received in confidence and that the White
House intended to make no public use of any information from
us. Mr. St. Clair asked if I would check and get back to
either him or Richard Hauser.
After checking with Carl Feldbaum and Peter Kreindler
we located the March 13 transcript which had been used by
Grand Jury Foreman Pregelj during the tapes presentation to
the Grand Jury. It was recalled that Mr. Pregelj had heard
the "Wop" reference and had pointed it out to the staff at
that time. An inspection by Pregelj of the March 13 transcript indicated that he had written in the words "god darn
wop."
Carl Feldbaum, George Frampton and I then listened to
the copy of the tape to verify that these words appeared.
At page 33 of the White House version of the transcript we
are able to hear the President saying "He is a god darn wop"
at a portion marked "unintelligible" on the White House transcript.
I then telephoned Richard Hauser at the White House,
and after receiving assurance from him that the information
was being solicited solely for internal White House use, I
relayed the location of the President’s characterization to
him.

1201
Tile .COURT: Mr. Powers?
MR. PO~’~RS: If Your Honor please, we have no
questions.
Tl°,ank you, ~:r. Petersen.
THE COURT: Thank you.
[Witness excused. ]
T}~E COURT: Now, is t.hat the last witness for the
day?
~d~. BEN-VENISTE :

Yes, Your Honor.

THE COURT: ! understand you have about one or two
additional things to add to this statement?
MR. BEN-VENISTE: Yes, Your Honor.
T}~ COURT: You can take care of that to~,~rrow.
I will read the statement as it is now, and then you can add
those two items ~omorrow mo_~ningo
This ~tatement has been agreed to by counsel for
both sides.

I want to announce the following schedule in this

proceeding:
(I) After the completion of Mr. Buzhardt’s
testi~.ony, and as you know, Assistant Attorney General Petersen
has already testified, that will conclude the testi~..ony .relating
to the c~tody of and access to the tape recordings, except
for the test~.mony of Mr. Alexander Butterfle!d, which will
take place pro~ptly after his return from ,.~%broad on or abc, ut

1202

November 16, 1973.
The Special Prosecutor may call additional witnesses
at that time, on this issue, ~-~..
(2) The analysis and index of the subpoenad tape
recordings together with the subpoenad, tapes and other materials
will be presented by %,q~ite House counsel to this court no later
than November ~0, .1973.
This date may be extended only ..upon application to

the Court.
(3) It has been agreed to by both sides that
duplicates will be made of the subpo~nad tape recordings and
certain other tape recorddngs voluntarily made available
by White House counsel, and ~%is will be done by Wednesday,
November 14, using facilities and procedures agreeable to both
sides.
The original tape recordings will. be sealed in a
manner agreeable to both sides. They will be stored in a
White House Vault until delivered to the Court.
(4) On ~ovember 30, 1973, an in camera conference
will be held to discuss the analyses and indexes previously
referred to, and furrier to discuss ~e particularized clair~s
of privilege asserted on behalf of the President in accordance
with the decision of the Court of Appeals,
(5) Both sides hmve agreed that they will submit
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to the Court for the approval of the Court a jointly
formulated set of procedures and a jointly designated panel of

experts to examine the subpoenad tape recordings, and the other
tape recordings voluntarily submitted by the ~ite House for
the purpose of reporting to the Court onquestions relating
to any evidence of tampering or.alteratlons of the subpoenad

tape recordings.
_

And I would suggest for you gentlemen and the lady~

Mrs. Volner, to get together in the morning and add any~ling

you wish to be included in the statement, and have copies
made.

Anything further? Anything further now? Anythinq
further today?
MR. BENTVENISTE: No, Your Honor.
THE COURT: Adjourn until i0:00 o’clock tomorrow

morning.
[Whereupon, at3:40 p. m., the above-entitled
matteradjourned, to reconvene the next day, Tuesday,
November 13, 1973, at 10:00 o’clock a. m.]
CERTIFICATE OF PZPORTER
It is certified by the undersigned Official Reporter
of the United States District Court for ~e District of
Col~bia that the foregoing trenscript is the officiel record
of the proceedings indicated.

JBS : ams
WATERGATE SPECIAL PROSECUTION FORCE

DEPARTMENT OF JUSTICE

Memorandum
TO

: Files

FROM :

DATE: June i0, 1975

J. B.

SU~Ecr: Nixon Tapes - Documents Litigation (Interview of
Dick Jacobs)
This morning attorneys for Richard M. Nixon interviewed
Dick Jacobs, Deputy Assistant Archivist for Presidential
Libraries. Also present at the interview were Erwin Goldbloom,
representing the government, and representatives of other
plaintiff groups involved in this litigation. All the questioning was done by Mr. Mortenson and focused exclusively on
practices and procedures in the operations of various presidential libraries.
Hoover Library
Hoover offered to donate all of his papers in a letter
of intent in December, 1960, and the GSA accepted this offer.
Prior to 1960, Hoover’s papers had been stored at the Hoover
Institute at Stanford University dufing which period of time
the government had no control over the papers. Hoover also
kept some of his papers in an apartment at the Waldorf-Astoria
in New York. In his letter of intent, Hoover provided for a
coordinating committee and also provided that the Archivist
was to consult with this committee on issues of personnel and
access. While most of the material was opened in 1966, the
coordinating committee in conjunction with the director of
the library still maintain authority over restrictions on access
to the remaining material. Jacobs stated that with respect to
Hoover’s papers the Archives did not make a distinction between
purely private materials and presidential materials, but rather
made a division primarily on a chronological basis. According
to Jacobs, Hoover utilized his own materials for rather prolific
writing. Jacobs stated that he does not recall any request for
access to the Hoover materials by Roosevelt or by any other
President. However, Hoover did maintain control over access
prior to the establishment of the coordinating committee, and
Jacobs is quite sure that on one occasion Hoover did deny access
to a scholar named Robinson.
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Roosevelt Papers
In 1943 Roosevelt appointed a coordinating committee
and that committee established a series of categories and
restrictions which formed a pattern subsequently followed
by the Archives in dealing with presidential libraries.
Since there was no clear transfer of title of Roosevelt’s
papers until his death, his gift of the papers depended
upon a determination by the Surrogate Court. Jacobs acknowledged that Elliott Roosevelt had used the Roosevelt
papers for research, although it is not clear whether he
had access to restricted materials or whether he used only
those materials open to the general public.
Truman Libra~

The Truman Library, unlike other presidential libraries,
has no coordinating committee to supervise restricted
materials~ rather, the director of the library exercises
such authority.
Truman wrote an initial letter of intent
in 1953 and then submitted a revised letter in 1957 providing
for the donation of papers. However, part of the papers were
initially withheld, particularly those which pertained to his
official duties as president; not until October, 1974, were
the remainder of his papers given to the Truman Library by
.operation of Truman’s will. During his post-presidential
years, Truman maintained an office at the Truman Library and
had eccess to his materials.
Eisenhower Library
The coordinating committee of the Eisenhower Library
participates actively in continuing consultation on the operation of the Library and in review of restrictions on access.
According to Jacobs, President Johnson requested a document
from the Eisenhower Library, but was denied that document,
eithe~ by the coordinating committee or by Eisenhower himself.
Kennedy Library
The Kennedy family wrote a statement permitting access
by President Johnson to the Kennedy papers, but Jacobs knows
of no actual request by Johnson, or by any other incumbent
president, for access to papers of a prior president. The
Kennedy letter is on file at the Archives. Like most other
presidential libraries, the Kennedy Library has a coordinating
committee which has final approval or veto power over all
requests for access.
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Johnson Librar~
Jacobs stated that the Archives has not made a distinction
in the past between private papers and presidential papers, although the Archives looks to earlier donor restrictions for
guidance; traditionally such items as family correspondence and
personal business transactions were not considered part of presidential papers. Jacobs noted that the Presidential Libraries
Act refers to "historical materials." Jacobs emphasized that
the general practice for arriving at appropriate restrictions
is for negotiations between the donor and the Archives. Jacobs
also indicated that Johnson had tapes of a number of conversations stored in the vault of the Johnson Library; presumably
upon the order of Walt Rostow, these tapes are to be sealed for
a period of 50 years. According to Jacobs, what amounts to at
least 8 cartons of tapes were previously in Rostow’s custody.
Nixon Library
With respect to the proposed Nixon Library, Jacobs was
aware that in May 1969, an announcement was made for a proposed
Nixon Foundation and knew that a limited number of Archives
personnel were employed to work at the White House to set up an
appropriate record retention system. Jacobs stated that he had
no involvement with the Nixon Foundation other than a telephone
conversation with Frank DeMarco, Jr., in which DeMarco requested
copies of prior letters of intent of presidential donors.
Right of Access
On the issue of access, Jacobs acknowledged that the
Rockefeller Commission and the Church Committee investigating
CIA activities have both requested access to materials of
President Johnson and President Kennedy. With respect to materials
under national security classification, the requesting body must
first obtain clearance from the agency of origin in order to get
such classified material. The Rockefeller Commission did this in
some cases while the Church Committee is still negotiating access.
With respect to non-classified material, the Archives will look
at donor restrictions and consider these in making a determination
on access; if a document is restricted by the donor, Jacobs indicated that such a document would not be given to the Church Committee for "to do otherwise would be to break the law." While there
is no formal appeal route regarding access to restricted materials,
if national security classified material is sought, the first step
is to take that request to the agency of origin to get the particular material declassified. If the restriction stems from a
donor restriction, either the Archives or the requesting party
may eventually take the issue to the coordinating committee of a
particular library whose decision is final. Kacobs also conceded
that pressure for early release of presidential material would
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likely endanger the creation of an historical record.
Note:

More complete notes of this interview are in
my files.

cc: Chron
Davis
Kreindler
Ruth (2)
Seller
Stephens

7/10/74

GTF

If the Court asks our position on whether verified
transcripts might be used as evidence at trial:

If counsel for de~endants concur, we would be
be willing to pursue ~e:~_~lon of verified
transcripts
to be offered at ~ ur.~al
"
-~
under the
following conditions:
- - the Court appoint a Special Master to
listen to the pertinent recordings and
prepare transcripts;
- - the Specia! ~<aster has adequate listening
equipment and staff;
- - the Special Master receives from the
President’s counse! the full, original
recordincs of the pertinent conversations;
- - counsel for def’endants and the Special
Prosecutor have full access to listen to
the recordings and .-u~
~=~ suggestions to the
.......... n~.ern~n~ prep&zation of

WATERGATE SPECIAL PROSECUTION FORCE
United States Department of Justice
1425 K Street, N.W.
Washington, D.C. 20005

September 16, 1974

The Honorable John J. Sirica
Judge, United States District’Court
United States Courthouse
3rd and Constitution Avenue, N.W.
Washington, D. C.

United States v. Mitchell, et al.
Criminal No. 74-110
Dear Judge Sirica:
On September 3, 1974, the Court ordered the Government
to submit to the Court and to defense counsel on September 16,
1974, transcripts of those Presidential tape’recorded con~ersations any portion of which the Government intended to
offer in evidence at trial, together with a designation of
those portions of each such conversation that would be offered.
The Court also ordered the Governmedt to submit two memoranda
of law: one concerning the admissibility of these tape recordings and use of transcripts thereof at trial; and the other
concerning the Court’s authority to call certain individuals
as Court witnesses.

Pursuant to this Order, the Government herewith submits
to the Court and to defense counsel:
(i) A designation of the thirty-three Presidential and
three non-Presidential tape recordings the Government pres-~tly
intends to offer in its case-in-chief at trial in United
States v. Mitchell, et al., and a designation of the portions
of each such recording the-Gqvernment intends to offer.
(2) Transcripts of all but one of the Watergate-related
Presidential tape recordin-~ in the possession of the Special
Prosecutor, together with transcripts of. three non-Presidential
recordings that have not yet been made available to defense
counsel but which the Government intends to offer at trial.
This is a totalof seventy transcripts in all.
The one Presidential recording for which no transcript
exists is that of a telephone conversation on June 20, 1972,
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The Honorable John J. sirica
September 16, 1974
~
between former President Nixon and Mr. Charles Colson; the
Government is presently attempting to improve the audibility
of this recording. The Government is also attempting to
improve the audibility of’ two other recordings of conversations between Mr. Nixon and Mr. Colson on January 5 and 8, 1973.
Draft transcripts of these latter two conversations are being.
provided. However, pending efforts to improve their audibility, the Government is unable todetermine at this time
whether it will offer any portion of any of these three recordings at trial.
As you know, we have been making the transcripts supplied
herewith
to on
thea court
available
defense
counsel
over the
last month
rolling
basis astosoonas
they
were available
to the Special Prosecutor’s Office. We are today hand-carrying
to defense counsel the few remaining transcripts that have not
previously been available to them.
.
We also submit herewith, pursuant to the court’s Order,
two memoranda of law:
(i) Memorandum for the Unite~ States in Support of the
Admissibility of Tape Recordings and the Use of Transcripts
Thereof By the Jury; and
(2) Memorandum for the United States in Support of the
court’S Power To Call court Witnesses.
Sincerely,

[ames F. Neal
Associate Special Prosecutor

Enclosures

.

cc: All Defense Counsel

September 16, 1974
TRANSCRIPTS MADE AVAILABLE

Conversation

Transcript
Total [~@es

Government
Will Offer

Portion
Offered i/

June 20, 1972
2:20-3:30 PM
Meeting, President/Colson
(EOB Office)
June 20, 1972
8:04-8:21 PM
TC, President/Colson

June 23, 1972
10:04-11:39
Meeting, President/Haldeman
(Oval Office)

Cannot Determine

*

..3-8, 16-17

June 23, 1972
1:04-1:13 PM
Meeting, President/Haldeman
(Oval Office)

All

June 23, 1972
2:20-2:45 PM
Meeting, President/Haldeman
(EOB Office)

1--3 "

June 30, 1972
12:55"2:10 PM
Meeting, President/Haldeman/
Mitchell (Oval Office)
Sept. 15, 1972 ’5:27-6:17 PM
(First Installment) Meeting,
President/Haldeman/D.~&l~
.
(Oval Office)

i_/Where

All

less than the entire recording is designated, the Government
intends to offer the portion or portions of the recording corresponding
to material falling within the indicated p~ges on the transcript
supplied herewith.
’-.
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Transcript
TotalPages

Conversation

Government
Will Offer

Portion
Offered

14

Sept. 15, 1972
(Second Installment, No. 7,
supra) Meeting, President/
Haldeman/De.~ (Oval Office)

January 5, 1973
12:02-1:02 PM ~ 23
Meeting, President/Colson
(Draft)
(EOB Office)

Cannot Determine

I0.

January 8, 1973
4:05-5:34
Meeting, President/Colson
(EOB Office)

Cannot Determine

ii.

February 13, 1973 9:48-10:52 AM
Meeting, President/Colson
(Oval Office)

6-I0

February 14, 1973 10:13-10:49
Meeting, President/Colson
(Oval Office)

7-14

¯ 12.

~
"

14
(Draft)

2/
13.

February 27, 1973 3:55-4:20 PM-- ~ " 21
Meeting, President/Dean
(Oval Office)
~

14.

February 28, 1973 9:12-10:23 AMMeeting, President/De_~D
(Oval Office)
-

Several
2--/

48

*

37-39, 46-4

very short portions of the. February 27 recording contain
highly sensitive national security information unrelated to Watergate;
these portions have been excised from the transcript.

./
-- 3 ’--

Conversation

Transcript
Total.PageS

Government
Will Offer

Portion
Offered

42-53
March 13,1973
12:42-2:00 PM
Meeting, President/Haldeman/
Dean (Oval Office)
16.

17.

March 17, 1973 . 1:25-2:10 PM
Meeting, President/~n/
Haldeman (Oval Office)

26

5-9, 17-23

March 20, 1973
10:47 AM-12:10 PM 3
Meeting, President/Haldeman
~0~
(Oval Office)

lob 26

All

March 21, 1973 i0:12-i1:55 AM I~I108
Meeting, President/~.~/Haldeman
(Oval office)

All

18.

March 20, 1973
6:00-7:10 PM
Meeting, President/Haldeman
(Oval Office)

19.

March 20, 1973
7:29-7:43 PM
TC, President/eP.~

20.

~

All
21.

March 21, 1973 5:20-6:01 PM ~ea~27
Meeting, President/Dean/Ehrlic
Haldeman ( EOB office~
Ii

22.

5-8

TC, President/Colson

13-41
23.

March 22, 1973
9:11-i0:35 AM
Meeting, President/Haldeman
(EOB Office)

Conversation

Transcript
TOtal Pa@es

24.

March 22, 1973
1:57-3:43 PM
Meeting, President/D..~ean/
Ehrlichman/Mitchell/Haldeman
(EOB Office)

25.

March 27, 1973
ll:10 AM-I:30 PM
Meeting, President/Haldeman/
Ehrlichman/Ziegler (EOB Office)

26.

March 30, 1973
12:02-12:18 PM
Meeting, President/Ehrlichman/
Ziegler (Oval Office)

Government
Will Offer

Portion
Offered

18-25, 42-4
59-72

72

i, 13-22,
46-51,
67-74

TC, President/Colson

1-57, 71-72
79-1!5

Meeting, President/Haldeman/
Ehrlichman (EOB Office)

Meeting, President/Haldeman
(Oval Office)
30.

April 14, 1973 2:24-3:55 PM ~0 56
Meeting, Haldeman/Ehrlichman
6~
(Oval Office).

1-24, 53-54

31.

April 14, 1973 - 5:15-16:45 @M~}~% b
Meeting, President/Haldeman/ ~
Ehrlichman (EOB Office)

1-13, 40-42
49-51

32.

April 14, 1973 11:02-11:16 PM ~ 14
TC, President/Haldeman

51
"

1-6, 12-14
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Conversation

Transcript
Total’ Pages

April 14, 1973 ii:22-11:53 PM ~ 29
TC, President/Ehrlichman

Government
Will Offer

Portion
Offered
1"6, 20-28

1-21

34.

April 15, 1973
i0:35-11:15 AM ~ 25
Meeting, President/Ehrlichman
(Oval Office)

35.

April 15, 1973
3:27-3:44
TC, President/Haldeman

36.

April 16, 1973 9:50-9:59 AM/ ~ 15
Meeting, President/Ehrlichman0
Haldeman (Oval Office)

All

37.

April 16, 1973
10:00-10:40 AM
Meeting, President/~
(Oval Office)

All

38.

April 16, 1973 i0:50-ii:04 PM
Meeting, President/Haldeman/
Ehrlichman (Oval Office)

All

40.

21

April 16, 1973 12:00 noon12:31 PM
Meeting, President/Haldeman
(Oval Office)

22

April 16, 1973 3:27-4:02
Meeting, President/Ehrlichman/
Ziegler (EOB Office)

2O

April 16, 1973
4:07-4:35 PM
Meeting, President/~
( EOB Office)
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Conversation

Transcript
TOtal Pages

42.

April 17, 1973
9:47-9:59 AM
Meeting, President/Haldeman
(Oval Office)

43.

April 17, 1973 12:35 AM-2:20 PMi 95
Meeting, President/Haldeman/~
Ehrlichman/Ziegler (Oval Office)

44.

April 17, 1973 3:50-4:35 PM
Meeting, President/Ehrlichman/
Ziegler (Oval Office)

45.

April 17, 1973 5:50-7:14 PM ~.~., 65

Government
Will Offer

Portion
Offered
3-5

14-15, 61-68

Meeting, President/Rogers/
Haldeman/Ehrlichman (EOB Office)
46.

April 18, 1973
3:05-3:23 PM
Meeting, President/Ehrlichman
(Oval Office)

4¸7 ¯

April 19, 1973 9:31-i0:12 AM ~"~ 27
Meeting, President/Haldeman/
Ehrlichman (Oval Office)

48.

11-15
Meeting, President/Ehrlichma~
(Oval Office)

49.

April 19, 1973
5:15-5:45 9M
Meeting, President/Ehrlichman
(EOB Office)

50.

April 19, 1973
9:37-9:53 PM
TC, President/Haldeman

1-2

-7-

Conversation
51.

Transcript
Total Paqes

Government
Will Offer

Portion
Offered

April 20, 1973
8:15-8:39 AM
Meeting, President/Haldeman
(Oval Office)

52.

.Meeting, President/Haldeman
(Oval Office)
53.

54.

5¸5 o

April 20, 1973 12:16-12:34 PM ~ 16
Meeting, President/Haldeman/
Ehrlichman (Oval Office)
April 25, 1973
ll:06 AM-I:55 PM 114
Meeting, President/Haldeman/
Ehrlichman (EOB Office)
~April 25, 1973
4:40-5:30 PM
Meeting, President/Haldeman
(EOB Office)

26-30

All

56. April 25, 1973
6:57-7:14 PM
TC, President/Haldeman
57.

April 25, 1973
7:17-7:19 PM
TC, President/Ehrlichman
-

58.

April 25, 1973
7:25-7:39 PMTC, President/Ehrlichman
All

: 59.
TC, President/Haldeman

- 8-

Conversation
60.

61.

Transcript
Total.Pages

April 26, ’1973 8:55-10:24 AM ~vJ’-14
Meeting, President/Haldeman
(Oval Office )

Government
Will Offer

Portion
Offered
29-74

Meeting, President/Haldeman/
others (EOB Office)

62.

June 4, 1973
10:05-i0:20 PM ¯
TC, President/Haldeman

63.

June 4, 1973
10:21-10:22 PM
TC, President/Haldeman

64.

June 4, 1973
Meeting (excerpt), President/
Haig (EOB Office)

19

65. .June 4, 1973
Meeting (excerpt), President/
Ziegler (EOB Office)

16
(HJC)

66.

June 4, 1973
Meeting, President/others
(EOB Office)

166
(HJC)

67.

June 20, 1972 Nixon dictabelt-

68.

March 21, 1973 Nixon cassette

69.

November, 1972
TC, Hunt/Colson
(Dictabelt)

3
17

All
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Conversation

Transcript
Total Pages

Government
Will Offer

Portion
Offered

70.

November, 1972
TC, Hunt/Colson
(Cassette copy of No. 69)

17

All

71.

april 19, 1973
TC, Ehrlichman/Kalmbach

ii

All

W~TERGATE SPECIAL PROSECUTION FORCE

DEPARTMENT OF JUSTICE

Memorandum
TO

FROM

: Messrs. Ruth, ~.:cBride, Merrill,
Ben-Veniste, Connolly and Davis

DATE:

January 16, 1974

: Philip A. Lacovar~/

SO~ECT: Use of Tape Recordings as Evidence
The availability of White House tapes presents some procedural problems dealing with the admissibility of such evidence before the grand jury and at trial. David Kaye has
prepared the attached memorandum which thoroughly canvasses
these questions. Please note especially his conclusions about
the foundation that must be laid at trial for showing the
capability of the recording system to monitor the conversations in question and also about the methods of authenticating
the conversations. The memorandum also presents the authority
for using copies of original recordings as well as transcripts
during the trial.
Another issue covered by this memorandum relates to the
admissibility of conversations against particular defendants
who may or may not have been participants in the conversations.
Also included is a discussion of the significance of any
failure to name a participant in a conversation either as a
defendant or as an unindicted co-conspirator. I concur in
Mr. Kaye’s conclusion that under reasonably settled principles,
neither the hearsay rule nor Bruton would stand in the way of
using tested conversations against any and all persons shown
by-other evidence to have been members of the conspiracy at
the time of the conversations if, of course, the conversations
are shown to have been in furtherance of the conspiracy. In
addition, for purposes of admissibility under the co-conspirators exception to the hearsay rule, what is decisive is whether
the evidence a% trial shows that the recorded statements of a
particular individual are those of a co-conspirator, and it is
not necessary that he be a co-defendant in the trial or even
named in the indictment as an unindicted co-conspirator.
This memorandum does not deal with such questions as
whether, either in responding to a motion for a bill of
particulars or through discovery, we would have to identify
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an unindicted and unnamed co-conspiretor ~hose admissions we
intended to use against the named defendants at trial. In my
judgment, trials involving the use of Presidential tapes will
be of such consequence that the court will go to unusual
lengths to ensure that there are no surprises being kept by
the government on such fundamental questions. Therefore, I
would recommend that we be prepared to acknowledge, at least
after indictment, the identity of all persons we believe the
evidence at trial would show to be-~-conspirators, whether
or not they are named in the indictment.

Attachment

CC"

(~ithout enclosure)
~[r. Jaworski
Mr. Kaye
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PLATO CACHERIS

[709 NEW YORK AVENUE, N.W.

JAMES E. SHARP

WASHINGTON, O. C. 20006

VIRGINIA OFFICE
I;)8 N. PITT STREET
ALEXANDRIA, VIRGINIA 22314
(703) 549-1188

(2021 833-35e,3

July 15, 1974

James Neal, Esquire
Watergate Special Prosecution Force
1425 K Street, N.W.
Washington, D.C. 20005
Dear Jim:
This will acknowledge receipt from your
office of copies of:
i) Transcript Prepared by the Watergate
Special Prosecution Force of the Recording
of the Meeting Between the President and
Messrs. Dean and Haldeman of March 21, 1973,
from 10:12 to 11:55 A.M., and
2) Transcript Prepared by the Watergate
Special Prosecution Force of the Recording
of the Meeting Between the President and
Messrs. Dean, Ehrlichman, Haldeman and
Mitchell on March 22, 1973, from 1:57 to
3:43 P.M.
Sincerely,

William G. Hundley
WGH:jms

WATERGATE SPECIAL PROSECUTION FORCE
United States Department of Justice
1425 K Street. N:W.
Washington, D.C. 20605

September 24, 1974

The Honorable John J. Sirica
Judge, United States District Court
United States Courthouse
Washington, D. C.
All Defense Counsel
Re:

United States v. Mitchell,
et al., Cr. No. 74-110

Gentlemen:
The Goverr~ent’s trial team has now personally.
reviewed in detail those conversations and portions of
conversations the Government intends to offer at trial,
and has made certain minor revisions in the transcripts
made available to you over the past weeks.
Enclosed herewith is a new set of complete transcripts of each of the thirty-three Presidential and three
non-Presidential recordings the Government intends to offer
in whole or in part at trial, incorporating these revisions.
Appendix A to this letter lists, for your convenience, the
pages on which any revision has been made; in the vast
majority of cases, only a single letter or word or a few
words have been changed on each such page.
These are the transcripts the Government proposes
that the jury use at trial to aid them in listening, to the
pertinent recordings. This set of revised final transcripts
also indicates, in the case of conversations the Government
will offer only a portion of rather than the entire conversation, precisely the words where the Government proposes
to begin and end the playing of the recording for the jury.
,-." rely,

._._.~-~ :

/~James F. Neal
" "~-~""
Associate Special Prosecutor

APPENDIX A

of Conversation the
~-r~--~ent Intends to Offer
at T r_ial (Keyed to List of
Zcnversations in Letter of
Sept~ber 16, 1974)

3

Pages on Which
.Chan@e Made
5, 16, 17

4

i, 2

5

2, 3

7

9, 30

ii

"7

12

no changes

14

35

15

44, 51, 52, 53

16

7, 20, 23

18

5

20

19, 20, 26, 93,
94, 100, 106

21

i, 4, 6, 8, I0,
12, 13, 21, 23,
25, 27

22

no changes

23

13,
21,
28,
37,

24

23a, 45, 46, 59, 65,
66

14,
22,
29,
38,

17,
25,
33,
39,

18, 20,
26, 27,
34, 36,
41

25

28

I, 13, 16, 17, 18,
19, 21, 22, 46, 47,
48, 71, 72,73, 74
6, 13

30

7, 9, ii, 13, 15, 21,
23, 24, 53, 54

31

6, 12, 13,41, 42

32
33
34
36

2, 4
3, 24
4, 9, I0, 20
i’ 2, 3, 4, 5, 7, 8,
15

37
38
42
43

48

I, 2, 4, 5, 9, i0, ii
3, 4, 5
14, 15, 61, 62, 63,
64, 65, 66, 67,68

ii, 12, 13, 14

49

2

54

29, 30

55

59

3, 4, 6, 7,
12, 14, 15,
19, 20, 21,
29, 30, 31,

8, ll,
17, 18,
22, 24,
34, 35, 36

i, 3, 4, 5, 7, 8

6O

30,
37,
55,
65,

69

i, 2, 3, 6, i0, 11, 13

70

I, 2, 3, 6, i0,
ii, lla, llb, 13

71

32,
44,
56,
68,
73

4, .8

34,
47,
58,
69,

36,
50,
61,
71,

f

WITNESS STATEMENT

~’~
~GEOFFRY SHEPA~

Background
?
Prior to White House
White House
legal counsel’s staff since
worked under Buzhardt, mostly on non Watergate
issues
Responsibilities re While House tapes [office interview]
July 26 - August 2, 1974
Hauser and Shepard located the appropriate conversations on the reels of tape to be produced by the White House
in compliance with the WSPF trial subpoena. Once the conversation was located, a copy of that conversation was made as
well as a copy of the entire reel of tape. The technical
work was done by the Secret Service Technical Security per. ....
sonnel and the room and the tapes were secured by Secret
Service agents from the Washington Field Office. The room
was swept before the process began and a machine to detect
magnetic fields was installed at the doorway.
The agents kept a ~g book which was signed each time
anyone entered or left the room. Duplication forms were
kept for each tape copied and signed by those checking
the tapes and those present in the room.
Hauser and Shepard followed Schedules A, B and the D
of the WSPF subpoena and used Presidential diary entries
to locate the specific conversations. They would physically
mark the tape with "white out", one mark at the beginning
of the conversation and two marks at the end. They
worked on recorders whose record function had been disabled.
They spot checked the originals and the copies after the
process to detect any changes.

SHEPPARD

REVISED WITNESS STATMENT

Background
Prior to White House
White House
legal counsel’s staff since
worked under Buzhardt, mostly on non Watergate issues
REsponsibilities re White House tapes [office interview]
reviewed some tape transcripts ,but only with copies of
tapes for those tapes subpoenaed
July 25, 1974
In the evening of July 25, Shepard was called at home
and asked by JOnes to open Buzhardt’s safe so that some
tapes could be returned to the vault. Shepard obtained the
combination from Buzhardt and went to his office and opened
the safe and delivered the tapes to Jones at 11:06 p.m.
DOCUMENTATION:

July 25 receipt between Jones and Shepard
marked as Government’s Exhibit

THOSE TAPES INVOLVED THAT ARE B~ING OFFERED BY

THE GOVERNMENti

Oval 6/23/72
June 23, 1972 10:04 - 10:39 a.m.
Nixon, Haldeman
June 23, 1972 1:04 - 1:13 p.m.
Nixon, Haldeman
EOB 5/22/72 - 6/26/72
June 23, 1972 2:20 - 2:45 p.m.
Nixon, Hlademan (Ziegler parttime)
July 26 - August 2, August 8, 1974
Hauser and Shepard were instructed to locate the
appropriate conversations on the reels of tape to be
produced by the White House in compliance with the WSPF
trial subpoena. Once the conversation was located, a copy
of that conversation was made as well as a copy of the
entire reel of tape. The technical work was done by the Secret
Service Technical Security personnel and the room and the
tapes were secured by Secret Service agents from the Washington
Field Office. The room was swept before the process began
and a machine to detect magnetic fields was installed at the
doorway.

~

Rep~oouced at the ’~al c,~’ai rarer" ,~es

2

The agents kept a log book w~ch was signed each time
anyone entered or left the room. Duplication forms were
kept for each tape copied and signed by those checking
the tapes and those present in the room.
Hauser and Shepard followed Schedules A, B and the D
of the WSPF subpeena an d used Presidential diary entries
to locate the specific conversations. They would physically
mark the tape with "white out", one mark at the beginning
of the conversation and two marks at the end. They worked on
recorders whose rec~ function had been disabled.
They
spot checked the originals and the copies after the prosess
to detect any changes.

!

RECEIPT
25 3u1¥. 1974

Removed from the ~afe of J. Fred Buzhardt this date the following h~pes:

Start 5/ZZ/TZ
611ZlTZ (107)
(Skipped 3 lines)

3:10 p.m. 6126/7Z
EOB Office
Shaft 6120172

(1500) 3/4 reel

3~45 p, m.

6/ZO/7Z
363
(1145)
3:35 p,m.
61ZZ/7Z
6/ZZ/TZ (699) 5 p.m. End 3/4 reel
Altern~te ,
1

WH Telephone Start

5125172 (2p. m. )
(Skipped 7 litxes)

61Z3/TZ (Z:5O p.m,)

(89Z)

complete

Copy" #1

#~,~’ (Sigrm~ture)

(~lme/dale)

~,

WATERGATE SPECIAL PROSECUTION FORCE
United States Department of Justice
1425 K Street, N.W.
Washington, D.C. 20005

November 2, 1974
HAND
DELIVERY

William Casselman, II, Esq.
Counsel to the President
The White House
Washington, D. C. 20500
Re :

United States v. Mitchell,
et al., Cr. No. 74-110 __

Dear Mr. Casselman:
In accordance with the Supplemental Order
District Judge Charles R.
issued by United States
Richey on October 22, 1974, we would appreciate it
if you could locate and transmit to us notes made by
Geoffry Shepard and Richard Hauser. These notes
were made in connection with locating certain conversations on reels of Presidential tapes for the
purpose of complying with the Watergate Special
Prosecutor’s trial subpoena in the above captioned
case.
It is necessary for us to obtain these notes
in connection with the trial now in progress. As
Mr. Shepard and Mr. Hauser are expected to testify
early in the week of November 4, we would appreciate
your help in expediting this process.
Very truly yours,

Richard Ben-Veniste
Assistant Special Prosecutor

