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MR. NEAL:
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All right, Mr. Neal?

May it please the Court, the Government

submits what may be its final memorandum. It is a response of

the United StaHes to objections of Defendants Mitchell and

Haldeman to the Court’s proposed charge to the jury.

THE COURT: All right, I will look them over after.

Are we ready for the jury?

MR. BEN-VENISTE: Yes, Your Honor.

THE COURT: Call the jury.

(~Unereupon, the jury entered the courtroom.)

REBUTTAL ARGUMENT ON BEHALF OF THE UNITED STATES

MR. BEN-VENISTE: May it please the Court, counsel

for the defense, ladies and gentlemen of the jury:

I will spend some time rebutting or answering the

points made by Messrs. Wilson and Strickler on behalf of their

client, Mr. Haldeman, and I will take about a half hour to do

that, although Mr. Wilson and Mr. Strickler spoke for about foul

hours combined. But before I do that, I would like to express

my appreciation for the opportunity to address you this last

time and to express the honor which I feel to represent .the

United States as I ha~e for the last six years, but particularly

in this case in a trial which we all understand could not have

been conducted in any but a small handful of countries througho~



12,28(

this world which have the type of freedom and the confidence

that our country has to have such a trial.

As one of the younger participants in this trial, I

feel particularly privileged for of course the young people in

this country just like any other segment of the population has

a stake in the successful operation of the judicial process in

the demonstration that the system does, in fact~ work. This is

accomplished when justice is done no matter how hi’gh or how

powerful the defendant on. trial. If the verdict you return is

one based solely on the evidence which you have heard, seen,

and handled throughout the course of this trial as applied to

the law as Judge Sirica will~give it to you, then justice will

be done.

Now a long time. ago it seems I stood before you and

made an opening statement on behalf of the Government and I

spoke for about three hours -- a long time. Now the reckoning

day for a prosecutor or lawyer who oversteps his bounds or who

goes beyond that which he will prove or says something which

is refuted by the evidence as it actually comes out in the cour’

room is the day of final argument. That is when the defense has

an opportunity to point to the items that we said we would prove

but we didn’t prove.

As you have seen, the defense counsel in this case

have not done so and that is because we have proved each and

everything we said we would prove.
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NOW what has happened is that we have had dust raised

a sort of the kind of cloud you saw in the old cowboy movies

when the outlaws would pull sagebrush behind them to cover up

their tracks, to raise a lot of dust, where you have a lot of

people trying to fit between the cracks in the evidence.

Now as respects Mr. Wilson and Mr. Strickler I will

point out some of the things they said in their closing argu-

ments which we feel are contrary to the evidence and contrary

to logic. In doing so I don’t mean to criticize in any way

Mr. Wilson or Mr. Strickler. In fact, I have nothing but the

highest regard particularly for Mr. Wilson and a great deal of

affection for him and if he were here now instead of taking his

Christmas holiday a little earlier than the rest of us he would

have a twinkle in his eye knowing I am doing the appropriate

thing now in making this argument.

Let’s go to the evidence.

With respect to the contact of the CIA on the Dahlber~

and Ogarrio checks, what was Mr. Wilson’s explanation to you

ladies and gentlemen?

He said that this was all done because they feared

embarrassment of a political nature. That was Mr. Haldeman’s

only motive, that it was all about the fact that Mr. Andreas

had made this secret contribution.

a mountain made out of a molehill.

He said the CIA thing is jus

Well, consider, ladies and gentlemen, if the heads of
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the CIA and the head of the FBI at the time had given in to the

pressure which came from their bosses at the White House, what

would have happened with Watergate?

If the CIA had become involved in blocking the

investigation and later on in paying the money Or handling the

deliveries, would we have atrial?

What would we have in this country if the CIA were to

have done such a thing?

Some molehill~

Mr. Wilson and Mr. Strickler argued to you that the

contact of the CIA had nothing to do with the Watergate investi

tion, it was an attempt to call in the CIA chiefs to block the

FBI, they would have you believe merely to avoid embarrassment

of this man Andreas who was a Humphrey supporter but who was

playing both sides of the fence in secretly contributing to the

Nixon Finance Committee, they would have you!ib~lieve that this

is the reason to protect this Humphrey supporter who was playin

both sides, for calling in the highest officials of the CIA to

block the FBI.

Now there are a couple things wrong with that. In

the first place Mr. Haldeman, their client, was obliged to

admit on cross-examination from that witness stand that he had

never even heard of Mr. Andreas as of June 23, number one.

Number two, they argue that there was nothing to do

with Watergate involved in that attempt to get the CIA to block
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the FBI.

What do we have from the tape, itself? June 23, the

conversation between Mr. Nixon and Mr. Haldeman, the President

says:

"Is it Liddy, is that the fellow? He must be

a little nuts.

"Haldeman: .He is.

"President: I mean he isn’t well screwed on,

is he? Isn"~t that the problem?~

"Haldeman: No, but he was under pressure

apparently to get more information, and as he got

more pressure he pushed on the people harder to move

further on.

"President:

"Haldeman:

Pressure from Mitchell?

Apparently."

If this isn’t Watergate, ladies and gentlemen, what i~

And yet they say to protect Mr. Andreas not to protecl

the fact that there is now a direct tie to the Committee to

Re-elect the President if they can trace these checks.

Then they bring Liddy in who hasn’t been identified

because Liddy gave Barker the checks and they have to go to°~a"

completely differentfall back~position for the cover story and

that is the Magruder story that eventually came out to explain

the $250,000. But if Liddy was never identified, they wouldn’t

have to do that. And if they could have prevented the FBI from
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tracing back the checks, maybe they thought Liddy would not be

identified.

Then Mr. Strickler on the same subject cited to you

LaRue~s testimony tosay that all they cared about was this

political embarrassment.

Let’s look at Mr. LaRue’s testimony at Page 6606 of

the transcript where he said:

"rt became apparent that the ensuing investiga-

tion would probably very quickly tie these checks

into the Finance Committee to Re-elect the President."

And later on testified that he and Mardian and

Mitchell and Dean sat down to discuss this and they decided

that maybe the CIA could block the investigation and Dean was

given the assignment to try to carry that out which we all kno~

he dfd, in going to Mr. Haldeman.

Now let’s go to the question of hush money, Count

Seven, whfch~charges Mr. Haldeman with perjury in saying no one

at the White HoUSe, including himself, knew that these payments

to the defendants were for hush money prior to the time he hear.

it on March 21.

And Mr. Strickler made the statement: You will never

find any reference on the tapes that Mr. Haldeman knew itwas

hush money.

Before I get to the question of what is on the tapes,

the direct evidence which came from Mr. Haldeman’s own mouth as
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recorded, I would like to talk to you a minute about circum-

stantial evidence; and that applies not only to Seven but to

Counts One and Two of the indictment and all Defendants named

therein.

Circumstantial evidence is just as probative as

direct evidence and His Honor will instruct you on that. Let

me give you an example of circumstantial evidence.

A young mother is in the dining room setting the

table and she hears a crash in the kitchen. She runs in the

kitchen and she sees a jar of jam broken on the floor. Now,

what caused the jar of jam to fall off wherever it was and

break? A number of things could account for it, maybe a gust

of wind, maybe something else came along. Then she looks on

the counter where she left the jam and therein front of the

counter is a little kitchen stool and there is her three-year-

old sitting on the counter with jam all over his hands and face

Now common sense will tell us how that jam. got broken. There

won’t be any question in that mother’s mind, the little child

obviously climbed up and was eating the jam and it slipped and

broke on the floor. That is circumstantial evidence.

That is the kind of things that. go~ithrough our minds

in everyday matters that leads us.to conclusions.

What is the circumstantial evidence in this case?

What is the jam in~this case? .There are 429,500 jars of jam in

this case, ladies and gentlemen -- the money which was paid to
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the Watergate burglars by these Defendants or with their knowl-

edge and implementation.

Have you heard a single credible explanation in this

whole trial for why that money was paid by the people who paid

it toi.~hose burglars, other than the fact that it was paid to

keep them quiet about what they knew?

Have you heard a single explanation from any of the

Defendants, and they all took the stand, as to why that money

was paid?

That is the jam, the circumstantial evidence in this

case which would be enough.

Let’s look at the direct evidence.

Mr. Strickler says, and I don’t know if you could

believe your ears when you heard it, there was nothing on the

tapes to show Mr. Haldeman knew it was hush money.

Let’s look first to March 21, Page 86 of the tran-

script where Mr. Haldeman said -- this is a conversation with

Haldeman, Dean and President Nixon:

"Haldeman: See then, it is the way you can

live with, because the problem with blackmail, and

that is the thing we kept raising with you when you

said there is a money problem. When we need 20,000

or a hundred thousand or something was yeah, that is

what you need today, but what do you need tomorrow

and next year and five years from now?
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"President: How long?

"Dean: Well, that was just to get us through

November 7, though.

"~aldeman: I recognize that we had to. give to

November 7, there is no question."

This is from Mr. Haldeman’s own mouth. And what was

his explanation?

On cross-examination for what hemeant by November 7t]

"QueStion: Is there any other interpretation "

that you had to. give that money because if you[kn°ew

the ~atergate defendants talked the chances of

President Nixon being re-elected would be sub-

stantially diminished because the planning and

authorization of the Watergate break-in would lead

right back toihis top advisors?

"Answer: No, I had no reason to believe that

the investigation would lead back to his top advisors.

"Question: What other explanation can you. give,

Mr. Haldeman, for why you made the statement that it

had to be done up through November 7th, the day of the

election?

"Answer:

that explanation.

"Question: You don’t know?

that you would accept, please.

I don’t know, but I would not accept

Well, give us one
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I am not able at this point because

What

"Answer:

I don’t know what,s in my mind at the time.

I was referring¯ to.

"Question: There is no other explanation, is

there, Mr.. Haldeman, isn’t that the case?

"Answer: No, it is not the case.

"Question: Well, have you ever given an

explanation that was satisfactory?

"Answer: I don’t believe I ever tried to."

Here is thejam, ladies and gentlemen, it is on~

Mr. Haldeman’s hands and on his face and he can’t get it off.

The second instance. On March 22nd, conversation

between Mr. Nixon and Mr. Haldeman. Mr. Haldeman states:

"So they got back to a crunch once in a while

when a guy had to have another $3,000 or something

or he was going to blow, blow."

Then he w-as questioned about that on cross-examinatio,

What did th±s mean?

"Question: So they got back to a crunch once

in a while and a guy had to have another $3,000 or

something or he was going to blow, blow, you recall

making that statement?

"Answer: I see it in the transcript.

"Question: Does this¯guy was going to blow mean

other than he was going to talk if he didn’t get the
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money?

"Answer:

More jam.

I don’t know."

He can’t expllin it, ladies and gentlemen,

because I submit you may find there is only one explanation.

Let me givei~you another example of the tapes, at Page

35 of the transcript of March 22nd:

"Haldeman: Just try and cov -- in putting

up this money and everything else, we’re trying to

keep, when you. get right down to it as Dean says

the only White Houseguilt culpability is in the

cover-up.

"President: Yeah.

"Haldeman: And what is the purpose of the

cover-up -- to protect the White House? No, to

protect some other individuals of the Committee,

Mitchell and Magruder."

What other evidence could you ask for, ladies and

gentlemen?

Then, of course, we have been over and over.@gain

Mr. Ehrlichman’s statement in Mr. Haldeman’s presence: We had

to keep them on the reservation. And there was no explanation

for that, either.

Let’s go to Count Eight, that is the, "It would be

wrong", perjury count.

Both Mr. Wilson in his opening remarks and in his
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closing summation gave, argued the explanation to you that it

would be wrong in connection with paying the million dollars

was a summary, of everything thathad transpired in that meeting

on March 21st that Mr. Haldeman was testifYing about.

Why was this not a successful argument?

First of all, because Mr. Haldeman from that stand

was obliged to admit that it was not an accurate argument

because he couldn’t argue otherwise~ because there are at least

a dozen instances on that tape where the President says, Okay,

we can get it, shouldn’t we get it; so forth and so on. It is

all there and you heard it.

So Mr. Haldeman winds up saying that was a summary of

a very small .portion of the tape where Mr. Dean is talking abou

money and then he is talking about clemency and I lumped it all

together. So what he is really saying is I made a mistake.

Now, in the first place it is quite clear from the

tape,I submit, that Mr. Nixon didn’t say raising the money was

wrong, he didn’t say that it was wrong morally, legally, or

for any other reason. In fact, he said get it, shouldn’t we ge~

it, buy time, so forth and so on.

But if there’s any question in your minds, listen to

the portion of the tape or recall the portion of the tape after

the clemency business where Dean essentially talks the former

President out of the notion of~giving clemency because it would

be politically disasterous for him to do so where the President
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sortof sums up and that is at Page 81 of the March 21 conver-

sation where the President says:

"No problem, we could, we could get the money.

There is no problem in that. We can’t prowide the

clemency. The money can be provided, Mitchell could

provide the way to deliver it, that could be done.

See what I mean."

Is there any question of the difference between the

question of clemency and the question of raising funds? Here

it is in black and white and you heard it. If there is any

doubt, look at Mr. Haldeman’s notes, Exhibit 90. In asking

for evidence obviously you don’t have to remember obviously the

numbers. This is Mr. Haldeman’s notes when he listened to the

tapes in the summer of ’73. And on Page ii he says exactly the

same thing in his own notes:

"President: We can get the money, no problem

with that, but we can’t provide the clemency. Money

can be provided, Mitchell can provide the way to

deliver it."

If there is any question that Mr. Haldeman made a

mistake when he was testifying before the Senate on this point,

recall the April 25th tape where Mr. Haldeman is having a con-

versation with the President with respect to the March 21st mee~

ing and he is talking about Rose Mary Woods. Remember when tha~

c~me up during Mr. Haldeman’s cross-examination? Page 9089,
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"President: Remember I told you later I could

12,298

get a hundred thousand dollars.

"Haldeman: That rings a bell because youtalked

about Rose having some money or something, I remember

that."

Then I asked the question:

"Is it consistent with the President having said

it was wrong to raise the money that the President

told you later that there was a hundred thousand

dollars available for it?"

And Mr. Haldeman says:

"I don’t think it is consistent or inconsistent,

it says what it says."

Now, ladies and gentlemen, the conversation obviously

took place, it is on tape. The President says:

"Remember we talked about Rose having a hundred

thousand dollars that could be used somehow."

Do you think Mr. Haldeman forgot about that? Do you

credit his testimony? Do you believe that testimony that the

secretary to the President had a hundred thousand dollars to

spend, they discussed it and then he still made a mistake in

saying thinking the President thought this was all wrong to pay
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money to the burglars?

Then while he was on cross-examination I questioned

him: What Rose was this?

And finally we dragged out that it was Rose Woods.

Then at Page 9095 Mr. Haldeman testified, being

questioned about the meeting with Mr. Nixon when they discussed

Rose Woods and the hundred thousand dollars:

"I have no recollection of such a meeting.

"Question: You have forgotten about it then?

"Answer: I have no recollection of such a

meeting."

And we go on with respect to the fact that how could

he forget a meeting like that when he says to you under oath:

I have no recollection.

And finally, do you recall the tape on which

Mr. Nixon and Mr. Haldeman discussed the March 21 meeting and

the fact that John Dean was surprised at the position that the

President took because the President said we could get the mone~

and how Dean was so taken back. Do you think Mr. Haldeman made

a mistake when he testified, ladies and~gentlemen, is there any

question that testimony was false, it was perjurious, deliberat~

contrived both to protect Mr. Haldeman and Mr. Nixon and to dis-

credit John Dean who as you recall testified that during that

meeting the President said the money could be raised but said

Y
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nothing about it would be wrong and-how Senators Ervin and

Baker, both sides of the aisle, honed right in on this question

the difference between what Mr. Dean .said and the difference

between what Mr. Haldeman was telling them under oath.

In listening to some of the arguments made defense

counsel in this case it would seem they put the tapes entirely

out of their minds, that they attacked Mr. Dean, they attacked

Mr. Magruder, they attacked Mr. LaRue and all the other Govern-

ment witnesses, these are the convicted felons. This is their

defense.

Who do you believe, the fine upstanding people who

held the highest office or the convicted felons? Where.have

you heard that before? Is that a little sense of dejas v0us?

That is exactly what they were talking about in March and April

’73 when planning their strategy, isn’t it? We’ll attack them,

these are the convicted felons against our word.

The only thing they forget is that up to the Supreme

Court, as has been mentioned in other arguments here, and

through the courts they gave up, the President gave up, but no-

body believed he would have given up, certainly not these

Defendants, those tapes which have their own words on which the

can’t walk away from.

Count Nine -- I’ll spend just a moment on. There is

no question with respect to Count Nine and that is the count

where Mr. Haldeman is charged with perjury, saying that Magruder S
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perjury wasn’t discussed in the March 21 meeting.

There is no question that that testimony is false.

The element of falsity is clear because everyone can see it was

discussed in that meeting. The only question is whether

Haldeman made a mistake, was he in error, or was it del~beratel~

false?

I ask you to consider in addition to everything else

we talked about the tape that Mr. Haldeman made of his phone

conversation with Mr. Magruder on April 14. You recall in that

conversation Mr. Magruder’s talking about the fact that he

perjured himself, so forth and so on, he has had it, he is    ’

down to the prosecutor.’s office and Mr. Haldeman says: Well,

I didn’t know that. Of course he did know that. There is no

question about that, at least in early March of 1973 and pro-

bably before, according to the evidence that has been presented

But did he make the mistake, ladies and gentlemen,

when he made the self-serving statement on the tape that he

made of his conversation with Mr. Magruder in saying, I didn’t

know the perjury, or was that a deliberately made self-serving

statement? And what is the key to this? This is the one tape

that has been presented to you that Mr. Haldeman comes up with,

he delivers that to the authorities and says, Here, look, I

didn’t know that Magruder perjured himself, here is the tape th£

proved it. Of course it was from his own mouth.

Do you think that when he did that, when he came up
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with this tape, he didn’t know that it was erroneous, that he

learned that he didn’t know in April of Magruder’s perjury, or

was this all part of the same structure that he, himself, was

fashioning in order to protect himself from the knowledge which

he had after getting Magruder, the perjurer, in the first trial

the obstructor of justice, nobody quarrels with that. But who

got him a GS-18-plus job in the Government after knowing that?

Mr..Haldeman.. That is why I submit to you the perjury.

Now, very briefly, Mr. Strickler argued to you that

the $350,000 fund was not a secret fund. The transcript, 11833

could you believe your ears? Itwas not a secret fund. A

stranger was asked to take out a safety deposit box in a bank

in Virginia and put Mr. Haldeman’s $350,000 in it under his

name. There were no base motives. This was not a secret fund?

Forget about the $10,000-plus in interest if you put it in the

bank or anything else, is this how you would handle moneY

assuming you could have such a mountain, such a stack of hundre~

dollar bills in your possession at some time, would you give it

to somebody over inVirginia who you didn’t know to put it in

a safety deposit box in his name? And this is not a secret

fund? Then Mr. Strickler argues, well, when it was delivered

to Mr. LaRue via Mr, Haldeman’s assistant Strachan, Mr. Haldemar

thought it was on the up-and-up, he asked for a receipt. But

you remember there were two deliveries. The first was 50,000,

around the beginning of January, the end of December and the
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second one in February was 280,000. The first delivery he

doesn’t get a receipt. Now if you don’t get a receipt on the

first try with 50,000 and you really want a receipt and you

want to do something legitimately, do you give 280,000 to the

same fellow who didn’t give you a receipt in the first place?

Or was this all done without any bookkeeping, any receipts,

totally in cash in someone apartment because it was to be kept

secret or is Mr. Strickler right, it was not a secret fund?

Remember, this is the man, Mr. Haldeman, the second

most powerful man in the country at the time, the stickler for

detail from his own mouth on that witness stand, who approved

a $25 -- 25, no more zeros -- raise for the gardner at

San Clemente and he didn’t know the 350 was secret, he didn’t

know what the other money, was being paid for? More jam, ladie~

and gentlemen, and he cannot remove it. Of course he knew.

Mr. Strickler says it is not unusual for someone to

say, I.don’t recall, in testifying about events a long time ago

Okay on its face but does it strike you as a coincidence that

this avalanche, this tidal wave of I don’t recalls before the

Senate and Grand Jury follows a discussion on March 21 the tape

of which you heard ~here the President, Mr. Dean, and

Mr. Haldeman discuss how they will go about testifying.

After an hour and a quarter or so of Dean telling

everything he knew about Watergate then. they say~ well, when

you go up there you can say I don’t recall, I don’t remember.
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Does that strike you as a coincidence? Was Mr. Haldeman being

candid in saying he didn’t recall in all those times or was he

trying to avoid telling the truth?

Recall Mr. Strickler saying that Magruder testified.-.

this is with respect to whether Mr. Haldeman had any preknowledc

about the break-in and so forth -- Mr. Magruder he says never

gave Mr. Haldeman a thing and he testified to that. But he

doesn’t point to the fact that Mr. Magruder through Mr. Stracha~

sent the $250,000 budget over to Mr. Haldeman through the

liaison, Mr. Strachan.

And then Mr. Haldeman testified on~the~stand you re-

call what happened on the weekend following the break-in soon at

he came back to Washington, he meets with Strachan and he says,

Strachan, go through the files and particularly look for any-

thing that might show the fruits of wire tapping, the fruits of

wire tapping of the DNC. That was on his direct examination.

Cross-examination: Mr. Haldeman, how did you know

there has been any fruits from the wire tapping? The press

release said there was no connection between CRP and the break-~

there was no report in the press, was there, that there was a

previous break-in. How did you know there might be fruits?

Wh~t was Mr. Haldeman’s answer -- and I’ll never for-

get this: This was an error of overamplification.

An error of overamplific&tion!

Was he telling you ladies and gentlemen: What I
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should have said was I don’t recall, I made a slip.

Sure, it was a slip.

Some more dust, a few minutes’ worth. Remember

through the whole trial Mr. Frates, Mr. Wilson, Mr. Strickler

and others stood up and said: Well, just a portion of the tape

is being played, of course, should we play more now, should we

wait till later? Did they play a second more of tapes than we

offered in our case with the exception of Mr. Mitchell?

MR. FRATES: Excuse me, Your Honor.

MR. BEN-VENISTE: They didn’t play another second.

MR. FRATES: We offered in evidence, Your Honor,

these tapes; we didn’t play them because we didn’t want to impos

on the jury. I think this is highly improper. We offered these

tapes and the jury knows that.

THE COURT: Let’s proceed with the argument. How much

more time do you need?

MR. BEN-VENISTE: Five minutes, Your Honor.

THE COURT: Very well.

MR. BEN-VENISTE: If they were important, if they were

probative, wouldn’t they have played them? More dust.

Mr. Strickler says that Mr. Haldeman was much too busy

with other things to get involved in the cover-up. Watergate

was a pimple on the mound of his other affairs.

What does he cite to you? February 1973, he says

Mr. Haldeman was engaged in planning Mr. Nixon’s trip to China.
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Well, Mr. Strickler had the mound in the wrong place

because the trip to China happened in February of 1972, about

six months before the break-in and this is the great cQncern

with national affairs and so forth. They will grasp at anythin~

to throw in here, raise the dust, fit between the cracks.

Remember Mr. Strickler saying nothing went from the

Committee to Mr. Haldeman which contained any suggestion of

illegality. You remember Mr. Reisner’s testimony? He said,

where .Mr. Reisner said he never transmitted anything suggesting

illegality to Mr. Haldeman.

W~at did Mr. Reisner really say? At. Page 5365 of

the record Mr. Strickler didn’t mention:

"Question: I.believe it was Mr. Wilson that

asked you about certain envelopes and contents of

them and you said there were two types, confidential

and other?

"Answer: Yes.

"Question: Did you ever open a confidential

any confidential envelopes.

Let me spend two minutes on some points that are sort

of legal points that have been argued to you.

And again, I implore you to listen to Judge Sirica,

envelope?

"Answer: Not while I worked for Mr. Magruder. "

Well, that is very probative, except he didn’t open
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this is the only authoritative source of the law that you will

have and you must follow his instructions.

Overt~.acts -- there are 45 overt acts contained in

the conspiracy count, Count One.

The Government in order to satisfy its burden of proo~

on the element of proving overt acts need prove only one of

those 45 overt acts was made by a conspirator in furtherance of

the conspiracy -- only one of them. And the act, itself, need

not be illegal, it can be a telephone call, it could be a meet-

ing, it could be eating a ham sandwich if you find it was in

furtherance of the conspiracy.

So much for overt acts.

With the perjury counts of the indictment, some of the

counts have what we call more than one assignment of falsity.

That means within the count, itself, say, Count Eight, there are

two different answers that are underlined. In order to find a

verdict of guilty as to a perjury count, you need find and agree

on only one assignment of falsity in that count if you all ~gree

that there is one answer that is false although five may be

underlined, that is sufficient. Please bear that in mind.

And finally the question of reasonable doubt, ladies

and gentlemen. Reasonable doubt is our burden. We accepted it

at the beginning and we submit to you that the evidence has

satisfied it.

Reasonable doubt is not a standard which is singular t
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this case. It is not a standard which involves a case only of

such a magnitude as this. Reasonable doubt is a standard which

is applied and has been applied in every criminal case since

this Courthouse was built, and well before that. There is

not~_ing, it is not a scientific certainty, it is not an impossik

Please listen to His Honor’s instructions on reasonakstandard.

doubt.

I have gone five minutes beyond what I promised, I

apologize to the Court for that and I thank you ladies and

gentlemen.

THE COURT: All right. Mr. Neal.

MR. NEAL: May it please the Court, counsel, members

of the jury:

One week and one day ago I stood up in front of this

jury, you ladies and gentlemen, and I discussed for four hours

the Government’s case beginning with that date in November 1971

when Mr. Liddy was taken in to meet Mr. Mitchell with an agenda

that included the possibility of an intelligence gathering

operation. Truly the very date of this trial.

What I said, members of the jury, those several days

ago was based on the record of this case. For everything I sai~

I had a transcript page to back it up. What I said those severa.

days ago is just as valid today as it was then. It would be a

gross imposition for me to go back and to redo or rerelate the

Government’s case. I will remind you of a couple of things I
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said during that presentation and then I will move on to what

the Defendants, the other four Defendants -- I will not deal

with Mr. Haldeman -- have said in their presentation.

I stated to you that the defense counsel would get up

here and attack Mr. Dean. This was planned many months ago in

the White House of the United States.

I said that they would get up here and they would

point fingers at Mr. Dean. I couldn’t have predicted with any

greater accuracy what they would do.

Someone, however, was even more prescient than I was.

Back in March 1973 when the cover-up was beginning to crumble

Mr. Dean and Mr.Krogh met in their office. They recognized

that the moment of truth was about to arrive. And they said

that when the cover-up finally came apart, the Defendants in

this case would begin to pin it on~-each other, to tear each

other apart, to lay the blame elsewhere.

I think you may remember Mr. Krogh on the stand going

like that (indicating with arms~ How eloquent and how foresight~

Mr. Dean and Mr. Krogh were.

With all the defense counsel standing up here and

talking so many hours no one to my recollection has denied that

there was a massive effort to obstruct justice in this case.

No one has denied that clemency was offered. However, not-in

those terms. No one has denied that $429,500 had been paid in

the strangest sort of way. No one has denied that there were
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massive and repeated efforts successful to destroy documentary

evidence. No one has denied that the Deputy Director of the

CIA was sent to the FBI to seek to. get them to taper off their

investigation.

What they have done is to say it was someone else who

did it, it was not I. It was Mr. Colson, or it was the

President, or it was a conspiracy between Mr. Dean, the

President, and Mr. Haldeman.

How relieved Mr. Dean, Mr. LaRue, Mr. Kalmbach,

Mr. Hunt, yes, Mr. Colson must be that they have confessed

their sins and retained their dignity.

Let me get to the cases of the remaining four

Defendants, leaving Mr.Haldeman aside.

What did Mr. Mitchell say? His counsel spent almost

half of his time arguing to you that Mr. Mitchell did not

approve the Watergate break-in. He follows that by saying

since he didn’t approve the break-in he had no motive to cover

up. He followed that by saying rather enormously, therefore,

he was not involved in the cover-up.

Mr. Hundley admitted that Mr. Mitchell was in on

meetings where the cover story was developed. Mr. Mitchelll

admitted it, himself, from the stand.

Mr. Hundley admitted that he was always around a

number of meetings where others discussed raising money for

these defendants but somehow or other he was not involved, it
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was always them, they, or somebody else.

As a matter of fact, there seems to be some sort of

lack of communication between Mr. Mitchell and his counsel.
Let

humanitarian purposes.

Again, there is a lack of communication. Mr. Ehrlicbm

was on the stand three days. Not once did he articulate the

theory this money was for humanitarian purposes. He said, Oh,

when Mr. Dean came to me to get Mr. Kalmbach, I just sort of

me explain.

Mr. Mitchell on the stand, you will remember, said

he had this urge to get the truth out. Mr. Hundley, in summing

up his case, said to you Mr. Mitchell’s answers before the

Grand Jury may have been artful, even evasive. Those are direct

quotes from Mr. Hundley.

Mr. Ehrlichman,.giving a thumbnail sketch of his

position, is that he didn’t do anything. It was the President,

President Nixon, and Mr. Dean and by inference Mr. Haldeman who

conspired against him and he was a victim. He says he wanted

to. get the truth out.

Isn’t it odd to you that there were so many people in

this conspiracy who had this urge to get the truth out? How

difficult it was, how well they constrained themselves. He sai~

when it comes to an approval of money and when he was approached

by Mr. Dean to get Mr. Kalmbach to raise this half million

dollars for the defendants, Mr. Frates said, Oh, this was for
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said, Herb, if ~it is something you want to do, go ahead, do it;

and if it is all right with you, it is all right with me.

Mr. Mardian takes the position that the President,

again the President, is to blame. He takes the rather unusual

position that the President of the United States was directing

the Committee to Re-elect the President and further that somehow

or other all this prosecution as to him is all badfaith on behal

of the Government. Even indicted.

And Mr. Parkinson states he is a~good man with no

motive and he was misled by Mr. Mitchell, Mr. Mardian, Mr. LaRue

Mr. Dean and others.

One thing they have in common -- they all attacked

John Dean.

Let me take them one-by-one briefly.

Mr. Mitchell stated to you that he didn’t approve the

Watergate break-in on June 17, 1972 and he says let me point you

the way as to why I didn’t approve it. He sayd only Magruder

says I approved it.

LaRue -- and he said LaRue is an honorable man, not a

man with motive to lie -- LaRue says I rejected it.

That, members of the jury, is not accurate.

On March 30th down in Key Biscayne, Mr. Mitchell,

Mr. LaRue, and Mr. Magruder were present. Mr. Magruder says

Mr. Mitchell approved. This is the third time the hQrrible

Liddy budget has been proposed. Mr. Magruder said Mr. Mitchell
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approved it.

Mr. Mitchell says, I threw it back, I said, Not again

and I rejected it.

Mr. LaRue said, I was present.

Mr. Mitchell said:

do you think about it?

LaRue said:

LaRue, have you seen this, what

I don’t think there is much in it.

Mr. Mitchell set it aside and said, We don’t have to

decide it now.

And Mr. LaRue has no motive to lie in this case and

we will talk about that more in a moment.

Mr. LaRue does not support Mr. Mitchell. Let’s see

what supports Mr. Magruder, however, that Mr. Hundley did not

mention.

What are the items that support Mr. Magruder?

Well, Mr. LaRue said and Mr. Hundley said this is a

man with no motive to lie, and I agree. Mr. LaRue sa~d in May

1972 that he, Magruder, and Liddy were all meeting with

Mr. Mitchell and Mr. LaRue said Liddy brought up a plan to bug

Senator McGovern’s suite in Miami during the Democratic Con-

vention.

Now, if Mr. Mitchell had rejected the Liddy plan, why

was he in a meeting discussing bugging of Senator McGovern’s

suite in May 1972? Why would he even have Liddy back in his

office after January 27 of ’72? February 4, ’7~ a~. ~~.~    ~-~
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Mr. Dean. and Mr. LaRue, who had no motive to lie, admitted he

participated in the refinement of that story. As a matter of

fact, you need go no further than Mr. Parkinson’s testimony.

Do you know that one aspect of the cover story was

the explanation of the two meetings in Mr. Mitchell’s office in

January and February 1972 when Mr. Liddy was present and they

discussed the Liddy plan. Mr. Parkinson goes to Mr. Mitchell,

according to Mr. Parkinson’s testimony, with these diary entrie~

in Mr. Magruder’s diaryshowing these meetings. And what does

Mr. Mitchell say? He gives the cover story to Mr. Parkinson,

saying, Ah, one meeting was canceled and the other was to dis-

cuss election laws. He admits from the stand that is not the

truth -- both meetings concerned the discussion of the Liddy

horrors.

Mr. Mitchell said in regard to the event on June 19,

two days after the cover-up, that he did not say to Mr. Magrude~

Why don’t you have a good fire in your fireplace with the

Gemstone files. Mr. LaRue said he said that, said he was there

he heard him say it.

Members of the jury, if there is one thing perfectly

clear in this case,it is that Mr. LaRue will not lie to get

Mr. Mitchell in trouble. They were close, they are close.

Mr. LaRue will give Mr. Mitchell the benefit of the doubt. And

I have no fault with that.    So if Mr. LaRue says it happened

where Mr. Mitchell is involved, you can count on it, it happene~
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plan of March 30, 1972?

Let’s look at other evidence that supports Mr. Magrud,

Mr. Colson testified, and we didn’t ask him this,

Mr. Hundley did. Mr. Colson said: I think Mr. Mitchell approw

¯ theplan because four days prior to the Watergate break-in I

told him I would like to find out what was going on in a hotel

room in New York and he says, Give me the room number and I’ll

give you every word.

Mr. Reisner, with no motive to lie, either, says one

day after the first break-in in May and June 17 break-in, I put

the Gemstone file in Mr. Mitchell’s file so Mr. ~Magruder could

discuss it with Mr. Mitchell.

Mr. Mardian, a Defendant in this case, says in June o~

1972 after the break-in I said to Mr. Mitchell, Mr. Magruder

says you approved a $250,000 budget for Liddy and Mr. Mitchell

didn’t deny it.

What other $250,000 budget have you ever heard except

the horribleLiddy plan?

Mr. LaRue again says Mr. Magruder admitted to him

shortly after the break-in that this was a Mitchell-Magruder-

CRP operation.

Why in the world would Mr. Magruder have admitted

that this was that kind of operation in June or July of 1972

when the cover-up is in full swing?

Mr. Mitchell, and it is ironic, has adopted the
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He blames

Now in regard to that the proof shows therefore that

Mr. Magruder is rfght and Mr. Mitchell is wrong. But be that

as it may, it is not the Government’s burden to prove that

Mr. Mitchell approved the ~atergate break-in.

As I told you~. when I was up here several days ago,

the break-in, who approved it,.what it was about, is simply

background, it shows the interest of the people.

But Mr. Mitchell had one other interest and he admits

this from the stand -- he hadone other interest in going along

and participating in the obstruction of justice, the cover-up,

and that is to insure the re-election of former President Nixon

Mr. Mitchell was involved in the obstruction of ~

justice. The best evidence of that comes from his own mouth

on this stand. He was in several meetings when Mr. Magruder

came in and said, Look, I got this story I am .going to tell th,

Grand Jury. I got this story.. I am going to tell the FBI.

Does anybody have any better idea? And Mr. Mitchell admitted t~

you on the stand he was present and he also said Mr. Mardian wa~

present.

Does Mr. Mitchell contend that he didn’t know that

story was false? No, he knew it was false. He says, I

reluctantly admitted I had direct suspicions it was false. And

he stood there and listened to the story and according to
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NOW when Mr. Hundley got to money he got a little bit

vague for a good reason. He admitted Mitchell might have been

in on some meetings, might have heard it discussed~ but did not

have any participation in it.

I am kind of leaving Dean aside now, I will talk on i

later.

Mr. LaRue s~ys before the money was raised Mr. Mitche

said: Fred, you work with John Dean to raise the money to meet

these commitments. That was Mr. LaRue’s testimony and that is

at Page 6615 and 6616 of.the transcript.

Mr. LaRue and Dean both testified that Mr. Mitchell

and Mr. Mardian discussed the contact with the CIA to use CIA

covert funds and procedures to raise money for the Watergate

defendants.

Mr. LaRue testified that it was Mr. Mitchell who told

him to get $50,000 from Bebe Rebozo and use $25,000 for some

other political purpose and put~$25,000 in his fund and

Mr. LaRue said, I only had one fund. Obviously Mr. Mitchell

knew what that fund was, that was the defendants’ fund.

Mr. LaRue -- and this is at Page 6708 and 6709 of the

transcript, Mr. LaRue testified -- and he was ’corroborated by

Mr. Dean -- that in early 1973 when they needed more and~ more

and more money to pay the defendants, it was Mr. Mitchell who

said to Fred LaRue: Go see Stans and get some names from Stans

of some new donors. It is Mr. LaRue who testified that he did
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go to Mr. Stans, he. got five names and he contacted Mr. Lindner

but couldn’t tell him what the money was for and Mr. Lindner

refused to pay and it was Mr. LaRue testified that he reported

that back to Mr. Mitchell.

It was Mr. Kalmbach not Mr. Dean who said on January

19, 1973, I was in a meeting with Mr. Mitchell and Mr. Dean and

they tried to get me back in the money raising business and I

refused. That is Mr. Kalmbach not Mr. Dean.

Now Mr. Hundley inadvertently misquoted the record in

regard, to Mr. Pappas. He said that in regard to seeking to tie

up money raising for the defendants with Mr. Pappas’ oil deal

that LaRue gave the only testimony here and he said Mitchell

didn’t suggest anything.

He forgot to tell you that Mr. Dean testified that

Mr. Mitchell suggested tying the Pappas oil deal to money for

the defendants. And that ±s transcript Pages 3,014 and 3,015.

Finally, Mr. LaRue testified that it was John Mitchel

who approved the final payment of the $75,000 to Fred LaRue to

Howard Hunt on March 21, 1973 when the last drop was made in

dead of night in a mailbox in Potomac, Maryland.

Mr. Hundley inadvertently again misstated the record

when he said that well no one told Mitchell about the threat

that Hunt had made. Mr. Dean testified that, I called him that

night, thenight of March 20th, the night before the money was

paid and said, We got into a conversation of Greeks bearing
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While it was a guarded conversation I did get out the Hunt

threat and money demand.

Mr. Hundley doesn’t really deny that Mr. Mitchell was

at these meetings where the cove~ story was developed and at

these meetings where all the discussions of paying the half

million dollars was raised and worked out. What he said was

Mr. Mitchell could not direct the minute details of the operati.

Mr. Mitchell was the general and directed and set in motion the

over-all plan to pay the defendants to keep them qui~t. He

would let the privates like Fred LaRue and John Dean do his

dirty work. It is ironic that he would now attempt to use this

as a defense.

Mr. Mitchell is charged with perjury here in this

case on~.three counts and that is important for his credibility.

In September 1972 -- September 14 -- the day before

the indictment was returned against Liddy and the other people

caught red-handed in the break-in, Mr. Mitchell appeared before

the Grand Jury and the Grand Jurors asked him if he knew of any

plan or efforts to conduct an illegal operation to secure infor-

mation on the Democratic Party and he said, No, had I known it,

I would have turned it off.

That answer, members of the jury, is not artful, it

is not evasive, it is down right untrue. It reflects on the

credibility of Mr. Mitchell then and it reflects on the credi-

bility of Mr. Mitchell now. That was Count Four.
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In Count Five, which charges Mr. Mitchell with perjury

when he told the Watergate Grand Jury on April 20th, 1973 that

Mardian and LaRue did not report to him any confession of Liddy.

You remember he got hung up, he said, on the word,

confession, whereas he didn’t think mention of involvement was

a confession.

Check the indictment. As I told you, the last word

doesn’t mention anything about confession. It says was there

report to you of Liddy’s involvement in the break-in. And his

explanation for that was, that, well, the report was that he

was involved in the planning of the break-in and the Grand Jury

asked if there was a report.that he was involved in the break-il

That is not an artful answer; it is not an evasive answer; .it is

a down right untruth. It reflects on Mr. Mitchell’s credibility

then and it reflects on Mr. Mitchell’s credibility in this

trial when he takes the stand.

Mr. Hundley argued there is no reason for him to con-

ceal the Liddy confession because he later on told the Ervin

Conmlittee. What Mr. Hundley didn’t tell you was he told the

Ervin Committee some three months later after it had already

been divulgedby others.

We say, based on the record and proven in this case,

that Mr. Mitchell did commit perjury before the Grand Jury on

thos~occasions and we say he has a motive to do it now.

On the other hand, if you will take Fred LaRue, John
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Dean, Herbert Kalmbach, Jeb Stuart Magruder, Krogh, and Colson,

all these peoplehave confessed, are paying for their sins, the

Government submits that these people are the people without a

motive to come in here now and lie to you. These are the peopl~

who are now rebuilding their lives. The one with the motive to

lie or to be artful or evasive as ~. Hundley likes to phrase

it, is the one who admits nothing and stonewalls it all --

John Mitchell¯

Let me go to Mr. Ehrlichman briefly.

Mr. Ehrlichman says he even had a John Dean chart.

Mr. Frates, his counsel, says that Dean coached Magruder to lie

but it was Ehrlichman who told this young man Krogh that every-

body admits is a good young man, it was Ehrlichman who told

Krogh after he heard of the Hunt threat to expose the seamy

things that well., we can say that Hunt and Liddy were on a lark

of their own and it was ~. ~rogh who had to tell Mr. Ehrlichmar

no, we can’t do that, that wouldn’t be true.

Mr. Frates says Dean told Krogh to lie about the

Plumbers but Krogh told you Mr. Dean had nothing to hide about

the Plumbers, he had no participation in it but Mr. Ehrlic~an

did.

Mr. Frates says Dean destroyed Hermes notebooks, but

it was first Mr. Ehrlichman who told Mr. Dean to deep six the

electronic gear from Hunt’s safe. Mr. Frates and Mr. Ehrlichman
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says well, that is a recent concoction by Dean when he was

bargaining for immunity so we brought Mr. Fielding in who says

why in June 1972 Dean ca~te to me and says they told me to deep

six this attache case with electronic gear and Fielding says

you can’t do that and Dean says what am I going to tell

Ehrlichman then? In June 1972 when admittedly Dean, as he has

admitted, was involved in the cover-up, why would he say that

to Fielding then if it wasn’t true?

Mr. Frates said that Dean obstructed the FBI investi-

gation but it was Mr. Ehrlichman who sat with Mr. Helms and

Walters and heard ~.~. Hald~san say: Look, the Democrats are

causing us political problems with this Watergate investigation;

you, General Walters, go over and tell ~. Gray you have got the

five men arrested, now is the time to taper off the investigatio,

It was Mr. Ehrlichman who handed Mr. Walters or General Walters

the phone and said: Here, use my phone and do it now.

Mr. Frates attributes other things to Dean but it was

Ehrl~chman who suggested to Mr. Dean when Dean reported to him

at the Newport Beach Hotel in July on the Watergate cover-up that

Dean should not keep his notes on that yellow pad from which he

was reading. And it was Ehrlichman who out there in the hills of

San Cle/xLente on April 6, 1973 when he talked to Mr. Kalmbach said

Herb, be sure and tell them it was John Dean who directed you in

this, and it was Herb Kalmbach who said: You, too, John.

There was a time when ~,~. Ehrlicl~man didn’t condemn
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John Dean. There was a time in March and April when Mr. Ehrlich

was among the rest of them praising John Dean. Do you know that

~. Frates in his argument up here even said that when this hap-

pened Ehrlichman was never around, he said to you, and I trust

you remember this, Mr. Frates said: Oh, when they were praising

John Dean ~hrlichman was always out of the room.

Let me tell you that is not true. I will read to you

from Government’s Exhibit 18-A, a taped conversation of April

14, 1973 commencing at 8:55 in the morning between the President

Mr. Haldeman, and Mr. Ehrlichman. Let’s see if they praised Job

Dean then and see if Mr. Ehrlichman was present and participated

in that praise. Listen and listen to it if you want to when you

deliberate:

"President: Dean is not like Mitchell in the

sense that Dean only tried to do what he could to

pick up the goddamn pieces and --

"Haldeman:

"President:

it had to be done.

"Ehrlichman:

Certainly.

Everybody else around here knew

Guess what --

Certainly."

I am reading from Government Exhibit 18-A, Mr. Frates.

Mr. Frates’ other main point in his argument was that

he wanted to get the truth out. But when he met with the

Attorney General of the United States on June 20th, 1972, three

days after the break-in, he didn’t tell him a thing.

Ln
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~en he was interviewed by the FBI on July 21, 1972,

a month after the break-in, he told the FBI agents:. All I know

about Watergate is what I read in the newspapers.

Ehrlichman knew and approved Kalmbach’s making secret

payments to the defendants and yet he told you on d&rect examina

tion from this stand: I didn’t know anything about the secret

hocus-pocus until I heard it in the summer of ’73 in the Ervin

Committee Hearings.

On cross-examination he had to admit that on July 14,

1972 Kalmbach told him of the use of Ulasewicz as a reliable

courier, the use of cash in making these payments and of the

drop on top of a telephone booth.

Do you know what he told you? He said: I would have

told the jury this but I forgot it.

He knew of secret payments to defendants on top of

telephone booths and when did he tell the President of the

United States, the man he is accusing now of conspiring against

him? You remember I asked him. He couldn’t tell me the month ol

year. He thinks he told the President but he couldn’t reme~ber

the month or the year when he told him about the secret payments.

He says he wants the truth out.

But listen to the tapes of March 21 and March 22, 1973

when they are discussing a report that Dean might write. And

Mr. Ehrlichman says: You need a report, Mr. President, because 1

~is thing comes unstuck then you can hold up the report and say
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£ relied on this report, if some corner becomes unstuck and you

man fire A, B, and C.

And later he says: Mr. Dean will write a report and

we will say nobody is involved. That was a predicted report

~. Ehrlichman had made before the report had been written.

And finally he says on March 22 in discussing the

)ean report, he says: Well, it’s going to be a limited hang. out.

tnd we asked what a limited hang out meant and he says it is

5omething less than the truth.

That is the man who wanted to get the truth out.

Finally, when he does write this report, he called it,

~hat does he not include in the report? He does not include the

tact that there was a secret $350,000 White House fund used to

~ay the defendants. He does not include the fact of Liddy’s

~pproach to Kleindienst on June 17, the day of the break-in, in

~etting the burglars out of jail. ~e does not include the fact

~at Dean reported to him on June 19, 1972 of Liddy’s involvement

ie does not include the fact that Dean came to Ehrlichman and

{aldeman to get approval for Kalmbach’s money raising, and listen

~ it on the tapes, "To keep the defendants on the reservation."

He does not include the fact he sent Colson to Bittman

~ot as he says to mention clemency but, to quote Colson, to keep

~unt happy.

He does not mention LaCosta where he now admits they

sent Moore to New York to broach the subject with Mitchell of
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raising more money for the defendants. And finally he says, and

here is a real key, he says, Kalmbach may have helped, knowing

¯ t the time and admitting from the stand Kalmbach not only helpe4

but he told him of the secrecy of the money drops.

He also says he didn’t have, anything to do wi~h

clemency but you remember it was Colson didn’t want to meet

Bittman in January of 1973 and it was Ehrlichman told him to do

it. Sure, Ehrlichman saye don’t mention the word, clemency,

because they have got that veiled way of speaking whereby he and

the President are discussing it and when they talk about clemenc

the President says: Give him my falicitations, tell him how

much I think of him, that is the way the so-called clemency is

hand led.

gave Mitchell you goodwill} and the President says:

huh?

When he comes back to see the President he says: I

He got that

A couple miscellaneous matters and I will leave

Mr. Ehrlichman.

Mr. Ehrlichman says: I wouldn’t have tried to con-

ceal or deep six anything in Hunt’s safe because the Secret

Service and the GSA knew about it. He called the Secret Service

agent and the GSA agents to the stand here and they said we

didn’t know anything about the contents of the safe, we opened

the safe and backed off. He also says, I wouldn’t conceal the

Ellsberg break-in. The Ellsberg papers were in the Hunt safe,
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it is in the inventory, you heard Mr. Hunt’s testimony that ther~

is nothing in those papers that would connect people with the

Ellsberg break-in.

Ehrlichman says that the case against him is Dean.

The case is also Herb Kalmbach, who says Ehrlichman told me I

must raise the money, it must be done and it must be done in

absolute secrecy or they will have our heads in their laps.

That is not Dean, that is Kalmbach.

The case against Mr. Ehrlichman is also the tapes

where he says in Government Exhibit 20-A that Dean came to us to

raise money to keep the defendants on the reservation. It is

18-A, Goverr~ment’s Exhibit 18-A where Ehrlichman says Hunt is

getting jittery. Dean would say Hunt is getting jittery, it was

never expressed but it was understood. And it’s finally

Government’s Exhibit 29-A, another taped conversation, where

~. Ehrlichman says regarding the cover-up: First, it was to

protect your re-election, but thereafter it was pure Mitchell.

Finally, the case against him is his own admissions,

his false statements and his perjuries.

THE COURT: Mr. ~eal, excuse me, before you..getinto

another part of the argument, I think the jury has been in the

box about an hour and fifteen minutes and maybe we ought to take

our afternoon recess.

MR. NEAL: I will be brief when we come back, Your Hon,

(Recessed at 2:50 p.m.)
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AFTER RECESS -- 3:13 p.m.

MR. STRICKLER: May it please the Court, before

the Government proceeds with their argument, we have had

repeated reference by Mr. Neal by way of statements he is

making to facts being supported by the record.

I would like to call attention to one of Mr.

Ben-Veniste’s arguments, that pertaining to a tape of a

conversation between Mr. Haldeman and Mr. Magruder.

The argument, if the Court will recall, went some-

thing to the effect t~at Mr. Haldeman came up with the tape

which exonerated hlmself of having knowledge of Mr. Magruder

committing perjury. There is such a tape and it does contain

the statement that Mr. Ben-Veniste said. It is not in evidence

in this case and Mr. Haldeman did not come up with t!~e tape, he

did not refer to it in this case in the sense that Mr. Ben-

Veniste has used it in his argument.

What has occurred is that Mr. Ben-Veniste has

transported into this case a very effective argument to the

jury based on an exhibit, a recording of a tape, which, to my

knowledge and according to my perusal of the exhibit list, is

not in evidence.

THE COURT:

is.

Honor.

Well, let’s see what the explanation

MR. BEN-VENISTE: The explanation is twofold, Your

On direct examination and again on cross-examination,
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Mr. Haldeman was questioned about this tape in his Senate

Select testimony and he based his recollection as to when he

learned about Magruder’s perjury on that tape and was questioned

about it, and I don’t have the page reference here but I can

find it.

THE COURT: That is all right.

An~0~ay, you were referring to other testimony?

MR. BEN-VENISTE: Quite clearly, Your Honor.

THE COURT: Ali right.

Call the jury.

MR. FRATES: May it please the Court, there have

been several statements that Mr. Neal has made that I don’t

agree with but I think Your Honor has already set the ground

rules and I have not objected other than to only one matter of

the tape because I think it is up to the jury to recall the

evidence, and I think that is what Your Honor has ordered us

to do with the one exception of the tapes, the statements Mr.

Ben-Veniste made about that.

So we are not objecting but we are not waiving

anything.

MR. HUNDLEY: I want to join in the motion Mr.

Frates made. We certainly do not agree to the accurate reflec-

tion of the record by Mr. Neal.

TI~E COURT: All right.

MR. STRICKLER: So that the record may be clear --
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THE COURT: Well, I suppose, without being critical

of anybody, I suppose you could go through the record on both

sides and make an argument as to whether or not a certain

statement is supported by the evidence or not. That is the

reason we have a jury trial.

~IP.. STRICKLER: That is so, Your Honor, there is

no doubt about that.

But in this particular instance, the tape referred

to by Mr. Ben-Veniste is not in evidence in this case.

THE COURT: I understand that.

If his explanation is truthful, and that is a matte~

for the jury, and it is in the record the way Mr. Ben-Veniste

said it is, I don’t see anything improper about his argument.

MR. STRICKLER: I would agree, Your Honor, to this

extent, if Mr. Ben-Veniste’s argument is supported by the

record, and I submit that it is not -- he submits that it is

but I submit that it is not -- the Court must rely on its

own recollection in making this ruling.

It is my request because it is my recollection that

the argument is not supported by this record and that the jury

be so instructed.

MR. BEN-VENISTE: Your Honor, may I provide Mr.

Strickler with the reference?

It is at page 9270 of the transcript.

"Question: Is it not a fact, Mr. Haldeman, you
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testified as follows, referring to the Senate Select Committee,

the first full paragraph, page 288? ’On April 14, I phoned

Magruder at the President’s request asking to meet with

Ehrlichman that day. I have turned over to the Committee a

tape recording of this conversation. ’"

Then he goes on to say what I said he said, Your

Honor.

THE COURT: All right.

Let’s call the jury.

(Jury in the box)

MR. NEAL: May I proceed, Your Honor?

THE COURT: All right.

REBUTTAL SUI’s~ATION ARGUMENT ON
BEHALF OF THE UNITED STATES

MR. NEAL: Members of the jury, I recognize that

a rebuttal argument, by necessity, must hit here and hit there

and it does not purport to be a full exposition of the evidence

in the case, what we are doing here is simply pointing out what

the Government suggests is a rebuttal to statements made by

defense counsel.

If you think that sometimes I am sort of lighting

here and lighting there, well, that is true, that is the way

a rebuttal argument goes.

Let me move to Mr. Mardian and then I will go on

to Mr. Parkinson.
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Mr. Mardian, the Government submits, based on the

evidence in this case, at the directions of Mr. Mitchell called

Mr. Liddy on the morning, California time, of June 17, 1972,

and really put in motion the first event of the cover-up.

He called Mr. Liddy and told Mr. Liddy to go to

Burning Tree, the country club here, as you know, to see Mr.

Kle±ndienst, the Attorney General, and have Mr. Kleindienst

get the five arrested men out of jail before Mr. McCord’s true

identity and his connection with the Committee to Re-elect the

President was discovered.

Mr. Magruder so testified and Mr. LaRue testified

that Mr. Mitchell did, indeed, tell Mr. Mardian to call Liddy

to go see Kleindienst.

And there was a call. Do you remember Mr. Mardian

brought in the hotel’s record and said, as I recollect, no

calls from the hotel phones. The Government then, in rebuttal,

brought in the fact that ~here was a private phone in Mr.

Mitchell’s suite and that at 9:48 a.m., California time, on

June 17, 1972, there was a call from this phone to the number

in Washington in the office occupied by Mr. Liddy.

That would be at 12:48, as I calculate it,

Washington time. The Government submits that within a few

moments thereafter, Liddy and Powell Moore left for Burning

Tree. Why do we submit that is a few minutes thereafter? No

one can truly and totally recollect within moments of when they
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left, and when they arrived but there is one significant thing

here that you can look to. Mr. Moore testified, and the record

in this case reflects that he returned to 1701, the CREP’s

offices at 2:24 p.m., and he said as they went out there they

stayed 15 or 20 minutes and turned around and came back. He

said it took 23 minutes to get there because he traced it,

23 minutes to get back and they stayed there 15 or 20 minutes.

That would place the departure of Liddy and Powell Moore for

Burning Tree to see Kleindienst    at an hour and five minutes

prior to 2:24 or roughly at 1:15 - 1:20 p.m., Washington time,

which would be shortly after i0 o’clock, 10:15 - 10:20,

California time. There is no question that somebody directed

Liddy to go to Burning Tree for that nefarious purpose to see

the Attorney General.

Mr. Mardian would have you believe that it was

Mr. Magruder. There is one thing, another thing clear in this

record and that is that Mr. Magruder and Mr. Liddy did not get

along, they fought, they fought in the past, and isn’t it

doubtful that Mr. Liddy could go out to Burning Tree to see

Mr. Kleindienst on Mr. Magruder’s instructions?

Thereafter, and about the second act of the cover-

up also occurred on June 17, and that is the press release

you have heard about whereby t~e line was basically so

that McCord and the four other arrested people were on a lark

of their own, and you have heard the testimony that Mr. Mardian
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was in the planning of t~at press release.

Moving on, with respect to Mr. Mardian and two

or three days later, June 20 or June 21, according to Mr. LaRue,

they met with Mr. Liddy and Mr. Liddy said to Mr. Mardian,

this is a Committee operation, it was funded with Committee

money, Magruder approved it, Mitchell approved it, and he told

all about the prior break-in and everything else.

Mr. Mardian took this information to Mr. Mitchell.

Knowing that, knowing that he had talked to Mr. Liddy and Mr.

Liddy said this is a CBP operation, it is funded by CRP money,

it was approved by the Deputy Director of the Committee and

by the Director of the Committee, nevertheless, when he sees

Mr. Parkinson, he says to Mr. Parklnson, these people were on

a lark of their own. The Committee has nothing to do with it

and no connection with this affair at all.

Now, members of the jury, it is one thing for an

attorney to not tell what he has been told, it is another thing

entirely for him to go out and mlsrepresent the facts to his

co-counsel, Mr. Parkinson. Perhaps it could be argued that

Mr. Mardlan could have thought that he was under some obliga-

tion and the Government does not agree to this but assume for

the purpose of argument that Mr. Mardian did think that he was

under some obligatlon not to tell what Liddy had told him, he

was under obligation, however, unless he is a part of the

conspiracy, he was under another obligation to tell Mr. Parkins~
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either tell him the truth or not tell him anything. I agree

in this respect with Mr. Ste±n. Mr. Mardian could have said

to Mr. Parkinson on June 22, 23, 24, or 25, you remember as

many times Mr. Parkinson said he told me they were on a lark

of their own, Mr. Mardian could have said to Mr. Parkinson,

Ken, there is something I can’t tell you; Ken, this is somethin

I can’t divulge; or, Ken, I don’t want you to take anything

from me, get the information yourself.

What did he do? He affirmatively and totally

misrepresented the facts to Mr. Parkinson.

And then, finally on July 13, 1972, he took --

before that, let me back up a moment.

Knowing that this was not a CIA operation, knowing,

according to Mr. Liddy, it was a CREP operation funded and

approved by CREP and Magruder and Mitchell, he then had the

conversation with Mr. Mitchell and Mr. Dean wherein he suggeste4

that they might get CIA covert funds and procedures to pay the

defendants.

Then on July 13, he takes Mr. Parkinson in to see

Mr. Magruder and he says, now, tell Mr. Parkinson the truth,

and so with Mr. Parkinson there and after a little skirmishing

whereby Mr. Magruder was a little bit unsure whether he should

tell the truth or the cover story, he said simply tell Mr.

Parkinson the truth.

And Mardian hears about this and he goes to Dean



12,338

and he goes to LaRue -- and both LaRue and Dean have so testi-

fied -- that he was upset. He says to these two people separate

I took Parkinson in to Mr. Magruder and said, Magruder, tell

the truth and you know what, he told the truth. And he was

agitated and mad. He even said the stupid so-and-so told the

truth. Sure, they had then to get Mr. Parkinson back on the

track and Mr. Mitchell did that by saying, oh, well, he is

just engaging in all this foolishness but that is not true and

that sort of thing.

It is true, now, the Government would not attempt

to overstate the matter. It is true that Mr. Mardian, the

activities of Mr. Mardian were over a briefer period of time

than the activities of the others, but the Government does

submit that he did his job, he misled Mr. Parkinson, he set

the thing in motion and he is an essential part of the conspira(

to obstruct justice, and that is ~hat he is charged with and

that is all that he is charged with.

And then we move to Mr. Parkinson. And I want to

be very careful here because Mr. Stein has not given you the

Government’s position with respect to Mr. Parkinson.

Let me recite a few items. It is certainly true,

as I just said, that Mr. Mardian deliberately, we say, and

with malice misled Mr. Parkinson in early June or late June,

or early on after the break-in by telling him these people

were on a lark of their own and he knew better.
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And it is true that Mr. Mitchell misled Mr.

Parkinson when he told him the cover story about these two

meetings in Magruder’s diary, oh, we just canceled one and the

other was about the re-election laws or the election laws.

It is true that on July 3, as Mr. Stein said, a

Mr. Kilcullen did suggest that the Republicans or the Committee

to Re-elect the President should pay these burglars, and it is

true that Mr. Parkinson was quite properly upset about this.

It is true that on July 6, 1972, Mr. Bittman asked

Mr. Parkinson who was Mr. Rivers and Parkinson found out from

LaRue and called him back and said, I have it on reliable

authority that Rivers is all right to talk to.

Where Mr. Stein goes wrong, the Government submits,

in his statements that the Government contends Mr. Parkinson’s

statement to Bittman that Rivers is all right to talk to is a

criminal act. We don’t contend that was a criminal act. As a

matter of fact, I said in my opening statement here and I

repeat again, as of July 6, Mr. Parkinson was a victim of

Magruder. He had been deceived, he had been started out on the

wrong track and we don’t say that that was a criminal act.

He then goes on to July 13 and he goes in to see

Mr. Magruder. He is taken in there and then Mr. Magr°Ider tells

him the truth. At that point, we don’t say that Mr. Parkinson

was involved in a criminal offense. He goes back and somehow

or another they get Mr. Parkinson back on the track, and on
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July 15, Parkinson takes a statement from Mr. Magruder, that

is basically the cover story. You can see it. It says there

was $i00,000 to protect surrogates, and that is the first

cover story, the story of money to Liddy prior to the break-in.

And we don’t say at that point that Mr. Parkinson had been

injected with criminality. The Government does, based on the

record, begin to wander at this point, however, because what

does Mr. Parkinson know by now?

He knows that Bittman has told him that Hunt and

Liddy are not kooks, there are others. He knows that Baldwin

has said the wiretap laws went to Mr. Mitchell. He knows that

Magruder has said and told the whole thing, Mitchell approved,

Magruder approved it himself, CREP money, and so forth, he

knows that Sloan says it was the Committee to Re-elect the

President money. So he is not totally in the dark. He takes

the confession from Magruder on July 13, then he gets Magruder

in his office on July 15 and he takes thid other statement

and it is passing strange, members of the jury, that:not once

does he say, Mr. Magruder, what is this, what did you tell me

the other day, now which is the truth. You have got to come

down on the truth, man, tell me the truth. He takes that

story and, apparently, for the purpose of giving it to the

Assistant Attorney General of the United States and never once

does he question Mr. Magruder about the confession he received

two days earlier.
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He then five days later, on July 20, sits with

Mr. Magruder while Mr. Magruder tells the cover story to the

FBI.

He then, members of the jury, shreds his notes of

a Magruder confession. Mr. Stein turned to me when he was into

the aspect of shredding his notes and he said, why he has taken

notes like Mr. Neal is taking notes. When Mr. Neal is through

with his notes, I assume, he will put them in the waste basket.

Ladies and gentlemen, I don’t have any confession

on my notes. When I am through with my notes and totally

through with my notes and with all the doodling I do with my

notes, I put them in the waste basket. When I am through with

them, I put them in the waste paper basket. The Government is

concerned that when Mr. Parkinson was through with the confes"

sion of Magruder, when Magruder was committed to the cover

story, Mr. Parkins.on didn’t throwhis notes in the waste

paper basket, he shredded them so there c~uld never, never be

anything legible on t~ose notes again.

Mr. Stein says that Mr. Parkinson gave the infor-

mation that he shredded his notes to the Government. He gave

that information, ladies and gentlemen of the jury, according

to the evidence in this case sometime in July or August of

1973. He told the investigators over a year later that he had

shredded his notes. He dad not tell even his co-counsel, Mr.

O’Brien, by has own admission, that Magruder had confessed to
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him and that he had then shredded hls notes. But, members of

the jury, the Government does not even know now at that point

when he starts shredding his notes whether Mr. Parkinson has

been fatally injected.

But there does come a time in September, October,

and November, 1972, with all the information in his possession,

Mr. Parkinson carries messages back and forth, ~e commitments

aren’t being met, the commitments must be met. He meets with

Bittman and t!~en he gives those messages to Dean and LaRue.

He meets with Mr. Bittman in art galleries and parked cars and

other places.

How could a man who starts out so well intended,

it seems to the Government, so well intended and so right-

thinking that on July 3, 1~72, he would immediately reject

Kilcullen’s suggestion that somebody ought to pay the burglars

and end up three months later carrying the messages so the

burglars could be paid? How could a man like that, if you

believe Mr. Bittman, and you know it is strange here that Mr.

Stein will take Mr. Bittman’s word for some things but he

rejects it on others. He notes that Mr. Bittman said he never

read the Hunt memo to Parkinson but Mr. Bittman did say that

he delivered the Hunt account to Mr. Parkinson, which showed

where the money goes. Be that as it may, there is no dispute

that in September, October, and November, there were numerous

meetings where Bittman was saying commitments haven’t been made~
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Clemency is one of those commitments and Mr. Parkinson is

carrying that message.

And you know, significantly, when he gets one of

these things in writing, this laundry list of needs of the

defendants he says to you he Xeroxed this but he didn’t look

at what he was Xeroxing. He held it away from him after he

took it from Bittman, he Xeroxed it, didn’t look at it, and

put it back in his pocket.

And he says, of course, I would take messages

to my clients because they are my clients. But where did he

take that laundry list? lie took it to Dean in the White House

and he admits Dean was not his client.

It would be nice to be able to isolate the precise

point where Mr. Parkinson became fatally involved in this

conspiracy. I can’t do it based on the record, I can only

submit to you, based on the record, and I submit to you sadly

that sometimes an upright man, sometime between July 3 and

October and November, September, October, and November, became

fatally involved.

I can’t, the Government can’t even tell you with

great precision, based on the record, why he would do it. It

is sad.

There is no doubt in my mind that when Mr. Parkinso,

stepped into this lion’s den he didn’t realize t/~ere were lions

in there with him. He was deceived by Mr. Mardian, he was
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deceived by Mr. Mitchell. He was dealing with the big boys,

Haldeman, Ehrlichman, Dean, and LaRue, and Kalmbach but he

wasn’t naive and he couldn’t see the teeth in their mouths.

He was impressed. And he was innocent.

MR. FRATES: Excuse me, Your Honor.

I must object to that. There is no evidence that

Mr. Parkinson ever had any conversation with Mr. Ehrlichman

about this matter at all.

THE COURT:

MR. FRATES:

Did he say he had any conversations?

Mr. Neal did and the evidence is

clear there is not any question or anything or any inference

that can be drawn from it.

And I am sure Mr. Neal inadvertently made that

statement.

THE COURT:

own recollections.

MR. STRICKLER:

to Mr. Parkinson talking to Mr. Haldeman.

The jury will have to rely on their

I make the same point with regard

all took the contention that Mr. Parkinson talked to Mr.

Haldeman and Mr. Ehrlichman. No, they were too exalted in

their places, they were back there telling Dean go to Kalmbach

and get the money raised to keep them on the reservation.

Kalmbach was back there dealing out the $350,000

THE COURT: All right.

MR. NEAL: I don’t contend and I don’t think you
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What the Government does contend, based on ~%e

evidence in this case, is that lion’s den did include Ehrlichman

and Haldeman even though they didn’t meet and talk to Mr.

Parkinson.

~. Stein said, what was the motive of Mr.

Parkinson, what was the motive for Mr. Parkinson? The Governmer

would remind you quietly that it need not prove a motive. Was

there a motive? Mr. Stein suggested one and I will suggest

another.

Mr. Stein, without using these words, said that

Mr. Parkinson was not a politician, when he got involved in

this, he was very impressed meeting Mr. Mitchell, very impresse~

meeting Mr. Dean, the counsel to the President. How many people

have gotten into trouble trying to impress those or to stay

with those who impressed them?

I have quoted it before and I can’t think of any-

thing more apt than describing Mr. Parkinson’s sad journey

through this mess better than a poem by a man named Alexander

Pope, who observed something about human nature and its

frailties.

He said: Vice is a monster of such frightful

mien as to be hated need but to be seen, but seen too often

familiar with his face we first endure, then pity, then

embrace.
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When did Mr. Parkinson? I know when Mr. Parkinson

saw the monster. I know when he endured him. That is when

Mr. Kilcullen said we ought to pay the burglars. I know when

he pitied him, when Mr. Magruder confessed to him, and he was

put back on the track by Mr. Mitchell and Mr. Mardian and Mr.

LaRue, but I don’t know when he embraced him.

The Government submits, however, that based on the

record in th±s case, it is a sad fact that some time when he

was Xeroxing that document and not looking at it, he says,

he had embraced it.

Members of the jury, let me ask you this question

and then I will be right there at the point of saying the last

word. Isn’t it strange that all the defendants in this case

take the position that this whole massive cover-up was really

concocted, planned, executed, carried out by the little private~

in this army, Dean, LaRue, Magruder, Kalmbach, Ulasewicz, and

they were not a part of it?

If you believe that, find the defendants not guilty.

In closing, I want to assure you that the job of

a prosecutor is not a happy one. A great teacher in the past

said something about let those ~.;ho are without sin cast the

first stone. It is no fun casting stones and this Government

as represented here doesn’t cast stones with joy and happiness.

But, to keep society going, stones must be cast

and people must be called to account. It is no fun being a
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juror, but it must be done. This case is not a political

case. It is not a case of one party against the other. We

condemn the lawlessness whether by one side or the other.

Members of the jury, in a country, in a democracy

where government exists with the consent of the people being

governed, the only salvation for everyone and for the retention

of our form of government is the faith of the people that their

That thehigh officials will be fair, honorable, and la%;ful.

officials of the land will not play ignoble roles. They may

strike hard blows but they must not strike foul blows. They

may prosecute an Ellsberg, but they may not at the same time

engage in covert operations to secure his private doctor’s

files in order to destroy his image. They may attack their

political opponents in the press and by all sorts of propoganda

but they may not engage in illegal entries to tap their

opponent’s headquarters.

They may mahe mistakes, these government officials,

but they may not cover up those mistakes by misuse of agencies

such as the CIA to thwart an FBI investigation. They may not

make veiled offers of clemency, perjure themselves and

suborn perjury, destroy evidence and make payments of hush

money to keep those wlth knowledge quiet. They may not

commit, crimes. They may not, in an effort to perpetuate

themselves in power, assault the temples of justice in a

massive effort to obstruct justice.
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When these things occur, society must call those

responsible to account. No one at this Government table

suggests any verdict be rendered. But, as representatives of

the people in a free society, you are the ones who must now

silence the accounts and close the ledger plates of Watergate.

Thank you.

THH COURT: Now, members of the jury, you will

recall at the beginning of the trial I suggested several things

that you keep in mind during the trial and I told you that I

would simply say when you would adjourn at the end of each

day you would keep in mind the admonition of the Court.

I again ask you to do that and you will be excused

until Monday morning at 9:30.

THE DEPUTY MARSHAL:

courtroom.

Everyone remain seated in the

(The jurors departed from the courtroom.)

THE DEPUTY MARSHAL: This Honorable Court stands

adjourned until 9:30 Monday morning.

(Recess as noted at 4:50 p.m.)




	
	


