Rule 34

RULES OF APPELLATE PROCEDURE

been authoritatively decided, the amended language no longer sta~es that the ~ssue must have been "recently" decided.
The Advisory Committee does not intend any substantive
change, but thinks that the use of "recently" may be misleading.
Subdivision (d). A cross-reference to Rule 28(h) has been
substituted for a reiteration of the provisions of Rule 28(h).
2005 Amendments
Subdivision (d). A cross-reference in subdivision (d) has
been changed to reflect the fact that, as par~ of an effort to
collect within one rule all provisions regarding briefing in
cases involving cross-appeals, former Rule 28(h) has been
abrogated and its contents moved to new Rule 28.1(b).

Rule 35. En Banc Determination

filed separately, unless separate filing is
local rule.
(c) Time for Petition for Hearing or Reh
En Banc. A petition that an appeal be heard
en bane must be filed by the date when the
brief is due. A petition for a rehearing-en bane
be filed within the time prescribed by Rule
filing a petition for rehearing.
(d) Number of Copies. The number of copies
be filed must be prescribed by local rule and may
altered by order in a particular case.
(e) Response. No response may be filed to
petition for an en banc consideration unless the
orders a response.
~

(a) When Hearing or Rehearing En Banc May
(f) Call for a Vote. A vote need not be
Be Ordered. A majority of the circuit judges who are
in regular active service and who are not disqualified determine whether the case will be heard or
may order that an appeal or other proceeding be en banc unless a judge calls for a vote.
heard or reheard by the court of appeals en banc. An (As amended Apr 30, 1979, eff. Aug. 1, 1979; Apr. 29
en banc hea~:ng ~r r~hearing is not Iavored and eff. Dec. 1. 1994; Apr. 24, 1998, elf. Do~ ’,
2005, eff. Dec. 1, 2005.)
ordinarily will not be ordered unless:

(1) en banc consideration is necessary to secure
or maintain uniformity of the court’s decisions; or
1967 Adoption
(2) the proceeding involves a question of excepStatutory authority for in banc hearings is found in~
tional importance.
U.S.C. § 46(c). The proposed rule is responsive to the.
(b) Petition for Hearing or Rehearing En Bane. Supreme Court’s view in Western Pacific I~y. Corp. u West.
A party may petition for a hearing or rehearing en ern Pacific Ry. Co., 345 U.S. 247, 73 S.Ct. 656, 97 L.Ed. 986
banco
(1953), that litigants should be free to suggest that a particu(1) The petition must begin with a statement that lar case is appropriate for consideration by all the
court of appeals. The rule is addressed to the
either:
whereby a party may suggest the appropriateness of conven(A) the panel decision conflicts with a decision mg the court in banc. It does not affect the
of the United States Supreme Court or of the of appeals to initiate in banc hearings sun sponte.
court to which the petition is addressed (with
The provision that a vote will not be taken as a result of
citation to the conflicting case or cases) and con- the suggestion of the party unless requested by a judge of
sideration by the full court is therefore necessary the court in regular active service or by a judge who was ~
to secure and maintain uniformity of the court’s member of the panel that rendered a decision sought to be
decisions; or
reheard is intended to make it clear that a suggestion of a
(B) the proceeding involves one or more ques- party as such does not require any action by the court. See
tions of exceptional importance, each of which Western Pacific Ry. Corp. v. Western Pacific Ry. Co.,
must be concisely stated; for example, a petition 345 U.S. at 262, 73 S.Ct. 656. The rule merely authorizes a
may assert that a proceeding presents a question suggestion, imposes a time limit on suggestions for rehearof exceptional importance if it involves an issue on ings in banc, and provides that suggestions will be directed
which the panel decision conflicts with the author- to the judges of the court in regular active service.
itative decisions of other United States Courts of
In practice, the suggestion of a party that a case be
reheard in banc is fi’equen~ly contained in a petition for
Appeals that have addressed the Issue.
(2) Except by the court’s permission, a petition rehearing, commonly styled "petition for rehearing in bane."
Such a petition is in fact merely a petition for a rehearing,
for an en bane hearing or rehearing must not with
a suggestion that the case be reheard in banc. Since no
exceed 15 pages, excluding material not counted
response to the suggestion, as distinguished from the petition
under Rule 32.
for rehearing, is required, the panel which heard the case
(3) For purposes of the page limit in Rule may quite properly dispose of the petition without reference
35(b)(2), ff a party files both a petition for panel to the suggestion. In such a case the fact that no response
rehearing and a petition for rehearing en banc, they has been made ~o the suggestion does not affect the finality
are considered a single document even ff they are of the judgment or the issuance of the mandate, and the final
sentence of the rule expressly so provides.
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a statement will cause the drafter of a petition to focus on
the narrow grounds that support en banc consideration and
to realize that a petition should not be filed unless the case
meets those rigid standards.
Intercircuit conflict is cited as one reason for asserting
that a proceeding involves a question of "exceptional importance." Intercircuit conflicts create problems. When the circuits construe the same federal law differently, parties’
rights and duties depend upon where a case is litigated.
Given the increase in the number of cases decided by the
federal courts and the limitation on the number of cases the
Supreme Court can hear, conflicts between the circuits may
remain unresolved by the Supreme Court for an extended
period of time. The existence of an intercircuit conflieL often
generates additional litigation in the other circuits as well as
in the circuits that are already in conflict. Although an en
bane proceeding will not necessarily prevent intercircuit conflicts, an en banc proceeding provides a safeguard against
1994 Amendment
unnecessary intercircuit conflicts.
Some circuits have had rules or internal operating proceSubdivision (d). Subdivision (d) is added; it authorizes
dures that recognize a conflict with another circuit as a
the courts of appeals to prescribe the number of copies of
suggestions for hearing or rehearing in banc that must be legitimate basis for granting a rehearing en banc. An interfried. Because the number of copies needed depends directly circuit conflict may present a question of "exceptional imporupon the number of judges in the circuit, local rules are the tance" because of the costs that intercircuit conflicts impose
on the system as a whole, in addition to the significance of
best vehicle for setting the required number of copies.
the issues involved. It is not, however, the Committee’s
intent to make the granting of a hearing or rehearing en
1998 Amendments
banc mandatory whenever there is an intercircuit conflict.
The language and organization of the rule are amended to
The amendment states that "a petition may assert that a
make the rule more easily understood. In addition to changes proceeding presents a question of exceptional importance if it
made to improve the understanding, the Advisory Committee involves an issue on which the panel decision conflicts with
has changed language to make style and terminology consis- the authoritative decisions of every other United States
tent throughout the appellate rules. These changes are in- Court of Appeals that has addressed the issue." That lantended to be stylistic only:
guage contemplates two situations in which a rehearing en
Several substantive changes are made to this rule, howev- banc may be appropriate. The first is when a panel decision
er.
creates a conflict. A panel decision creates a conflict when it
conflicts with the decisions of all other circuits that have
One of the purposes of the substantive amendments is to
treat a request for a rehearing en banc like a petition for considered the issue. If a panel decision simply joins one side
panel rehearing so that a request for a rehearing en banc will of an already existing conflict, a rehearing en banc may not
suspend the finality of the court of appeals’ judgment and be as important because it cannot avoid the conflict. The
telay the running of the period for filing a petition for writ of Second situation that may be a strong candidate for a
certiorari. Companion amendments are made to Rule 41. rehearing en banc is one in which the circuit persists in a
Subdivision (a). The title of this subdivision is changed conflict created by a pre-existing decision of the same circuit
from "When hearing or rehearing in banc will be ordered" to and no other circuits have joined on that side of the conflict.
,’When Hearing or Rehearing En Banc May Be Ordered." The amendment states that the conflict must be with an
change emphasizes the discretion a court has with "authoritative" decision of another circuit. "Authoritative" is
regard to granting en banc review.
used rather than "published" because in some circuits unpubSubdivision (b). The term "petition" for rehearing en banc lished opinions may be treated as authoritative.
Counsel are reminded that their duty is fully discharged
i~ substituted for the term "suggestion" for rehearing en
banc. The terminology change reflects the Committee’s in- without filing a petition for rehearing en banc unless the case
tent to treat’ similarly a petition for panel rehearing and a ’meets the rigid standards of subdivision (a) of this rule and
for a rehearing en banc. The terminology change even then the granting of a petition is entirely within the
delays the running of the time for filing a petition for a court’s discretion.
writ of certiorari because Sur. Ct. R. 13.3 says:
Paragraph (2) of this subdivision establishes a maximum
if a petition for rehearing is timely filed in the lower court length for a petition. Fifteen pages is the length currently
by any party, the time to file the petition for a writ of
used in several circuits. Each request for en banc considercertiorari for all parties...runs from the date of the denial ation must be studied by every active judge of the court and
for rehearing or, if the petition for rehear- is a serious call on limited judicial resources. The extraordinary nature of the issue or the threat to uniformity of the
the subsequent entry of judgment.
:The amendments also require each petition for en banc court’s decision can be established in most cases in less than
consideration to begin with a statement concisely demon- fifteen pages. A court may shorten the maximum length on a
strating that the case meets the usual criteria for en banc case by case basis but the rule does not permit a circuit to
Consideration. It is the Committee’s hope that requiring such shorten the length by local rule. The Committee has retained

1979 Amendment
Under the present rule there is no specific provision for a
response to a suggestion that an appeal be heard in banc.
This has led to some uncertainty as to whether such a
response may be filed. The proposed amendment would
resolve this uncertainty.
While the present rule provides a time limit for suggesLions for rehearing in banc, it does not deal with the timing of
a request that the appeal be heard in banc initially. The
proposed amendment fills this gap as well, providing that the
suggestion must be made by the date of which the appellee’s
brief is filed.
Provision is made for circulating the suggestions to members of the panel despite the fact that senior judges on the
panel would not be entitled to vote on whether a suggestion
will be granted.
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page limits rather than using word or line counts similar to
those in amended Rule 32 because there has not been a trative machinery that will be followed and the right to
suggest that the en banc procedure be set in motion in his
serious enough problem to justify importing the word and
line-count and typeface requirement that are applicable to case." Id. at 5. Shenker did stress that a court of appeals has
broad discretion in establishing internal procedures to handle
briefs into other contexts.
requests for rehearings--or, as Shenker put it, "’to devise its
Paragraph (3), although similar to (2), is separate because own administrative machinery to pro.vi,’,d,e the means whereby
it deals with those instances in which a party files both a
a majority may order such a hearing. ’ Id. (quoting Western
petition for rehearing en bane under this rule and a petition Pac. R.R. Corp. u Western Pac. R.R. Co., 345 "U.S. 247, 250
for panel rehearing under Rule 40.
(1953) (emphasis added)). But Shenker did not address what
To improve the clarity of the rule, the material dealing is meant by "a majority" in § 46(c) (or Rule 35(a), which did
with filing a response to a petition and with voting on a not yet exist)--and Shenker certainly did not suggest that
petition have been moved to new subdivisions (e) and (f). the phrase should have different meanings in different cirSubdivision (c), Two changes are made in this subdivision. cuits.
First, the sentence stating that a request for a rehearin~ en
In interpreting that phrase, 7 of the courts of appeals
bane does not affect the finality of the judgment or stay the follow the "absolute majority" approach. See Marie Leary,
issuance of the mandate is deleted. Second, the language Defining the "Majority" Vote Requirement in Federal Rule
.permitting a party to include a request for rehearing en bane of Appellate Procedure 35(a) for Rehearings En Bane in the
m a petition for panel rehearing is deleted. The Committee United States Courts of Appeals 8 tbl.1 (Federal Judicial
believes that those circuits that want to require two separate
Center 2002). Under this approach, disqualified judges are
documents should have the option to do so.
counted in the base in calculating whether a majority of
Subdivision (e). This is a new subdivision. The Substance judges have voted to hear a case en bane. Thus, in a circuit
of the subdivision, however, was drawn from former subdivi- with 12 active judges, 7 must vote to hear a case en bane. If 5
sion (b). The only changes are stylistic; no substantive
of the 12 active judges are disqualified, all 7 non-disqualified
changes are intended.
judges must vote to hear the ease en bane. The votes of 6 of
Subdivision (f). This is a new subdivision. The substance the 7 non-disqualified judges are not enough, as 6 is not a
o.f the subdivision, however, was drawn from former subdivi- majority of 12.
stun (b).
Six of the courts of appeals follow the "case majority"
approach. Id Under this approach, disqualified judges are
Because of the discretionary nature of the en bane procedure, the filing of a suggestion for rehearing en bane has not not counted in the base in calculating whether a majority of
required a vote; a vote is taken only when requested by a judges have voted to hear a case en banc. Thus, in a case in
judge. It is not the Committee’s intent to change the discre- which 5 of a circuit’s 12 active judges are disqualified, only 4
tionary nature of the procedure or to require a vote on a judges (a majority of the 7 non-disqualified judges) must vote
petition for rehearing en bane. The rule continues, therefore, to hear a case en bane. (The First and Third Circuits
to provide that a court is not obligated to vote on such
explicitly qualify the case majority approach by providing
that a case cannot be heard en bane unless a majority of all
petitions. It is necessary, however, that each court develop a
procedure for disposing of such petitions because they will active judges--disqualified and non-disqualified--are eligible
suspend the finality of the court’s judgment and toll the time to participate.)
for filing a petition for certiorari.
Rule 35(a) has been amended to adopt the ease majority
Former subdivision (b) contained language directing the approach as a uniform national interpretation of § 46(c). The
clerk to distribute a "suggestion" to certain judges and federal rules of practice and procedure exist to "maintain
indicating which judges may call for a vote. New subdivision consistency," which Congress has equated with "promot[ing]
the interest of justice." 28 U.S.C. § 2073(b). The courts of
(f) does not address those issues because they deal with
internal court procedures.
appeals should not follow two inconsistent approaches in
deciding whether sufficient votes exist to hear a case en
bane, especially when there is a governing statute and gov2005 Amendments
erning rule that apply to all circuits and that use identical
Subdivision (a). Two national standards--28 U.S.C.
§ 46(c) and Rule 35(a)--provide that a hearing or rehearing terms, and especially when there is nothing about the local
conditions of each circuit that justifies conflicting approaches.
en bane may be ordered by "a majority of the circuit judges
The ease majority approach represents the better interprewho are in regular active service." Although these standards
tation of the phrase "the circuit judges ... in regular active
apply to all of the courts of appeals, the circuits are deeply
divided over the interpretation of this language when one or service" in the first sentence of § 46(c). The second sentence
of § 46(c)--which defines which judges are eligible to particimore active judges are disqualified.
The Supreme Court has never addressed this issue. In pate in a case being heard or reheard en bane--uses the
Shenker u Baltimore & Ohio R.R. Co., 374 U.S. 1 (1963), the similar expression "all circuit judges in regular active setCourt rejected a petitioner’s claim that his rights under vice." It is clear that "all circuit judges in regular active
§ 46(c) had been violated when the Third Circuit refused to service" in the second sentence does not include disqualified
rehear his ease en bane. The Third Circuit had 8 active judges, as disqualified judges clearly cannot participate in a
judges at the time; 4 voted in favor of rehearing the case, 2 case being heard or reheard en bane. Therefore, assuming
against, and 2 abstained. No judge was disqualified. The that two nearly identical phrases appearing in adjacent senSupreme Court ruled against the petitioner, holding, in es- tences in a statute should be interpreted in the same way,
sence, that § 46(c) did not provide a cause of action, but the best reading of "the circuit judges ... in regular active
instead simply gave litigants "the right to know the adminis- service" in the first sentence of § 46(c) is that it, too, does
not include disqualified judges.
Complete Annotation Materials,

see Title 28 U.S.C.A.
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This interpretation of § 46(c) is bolstered by the fact that
case majority approach has at least two major advan~ over the absolute majority approach:
First, under the absolute majority approach, a disqualified
judge is, as a practical matter, counted as voting against
a case en banc. This defeats the purpose of recusal.
, the extent possible, the disqualification of a judge should
not result in the equivalent of a vote for or against hearing a
banc.
the absolute majority approach can leave the en
court helpless to overturn a panel decision with which
a~ost all of the circuit’s active judges disagree. For examin a case in which 5 of a circuit’s 12 active judges are
the case cannot be heard en bane even if 6 of the
7~non-disqualified judges strongly disagree with the panel
permits one active judge--perhaps sitting on a
with a visiting judge--effectively to control circuit
even over the objection of all of his or her
Colleagues. See Gulf Power Co. v. FCC, 226 F.3d 1220,
(llth Cir. 2000) (Carnes, J., concerning the denial of
en banc), rev’d sub nom. National Cable & Telecom~
Inc. v. Gulf Power Co., 534 U.S. 327 (2002). Even
though the en banc court may, in a future case, be able to
an erroneous legal interpretation, the en banc court
~ never be able to correct the injustice inflicted by the
on the parties to the case. Moreover, it may take many
before sufficient non-disqualified judges can be musto overturn the panel’s erroneous legal interpretation.
meantime, the lower courts of the circuit must apply-citizens of the circuit must conform their behavior
of the law that almost all of the circuit’s
believe is incorrect.
amendment to Rule 35(a) is not meant to alter or
the quorum requirement of 28 U.S.C. § 46(d). In
the amendment is not intended to foreclose the
~ that § 46(d) might be read to require that more
of all circuit judges in regular active service be
participate in order for the court to hear or rehear

Entry of Judgment; Notice
A judgment is entered when it is noted
The clerk must prepare, sign, and

¯ " g the court’s opinion--but if setof the judgment’s form is required, after
settlement; or
a judgment is rendered without an opinion,
instructs.
(b) Notice¯ On the date when judgment is entered,
°must serve on all parties a copy of the
the judgment, if no opinion was written-notice of the date when the judgment was
Dec. 1, 2002.)

24, 1998, eft. Dec. 1, 1998; Apr. 29, 2002,

1967 Adoption
This is the typical rule. See 1st Cir. Rule 29 [rule 29,
U.S.Ct. of App. 1st Cir.]; 3d Cir. Rule 32 [rule 32, U.S.Ct. of
App. 3rd Cir.]; 6th Cir. Rule 21 [rule 21, U.S.Ct. of App. 6th
Cir.]. At present, uncertainty exists as to the date of entry
of judgment when the opinion directs subsequent settlement
of the precise terms of the judgment, a common practice in
cases involving enforcement of agency orders. See Stern
and Gressman, Supreme Court Practice, p. 203 (3d Ed.,
1962). The principle of finality suggests that in such cases
entry of judgment should be delayed until approval of the
judgment in fin!l form.
1998 Amendments
The language and organization of the rule are amended to
make the rule more easily understood. In addition to changes
made to improve the understanding, the Advisory Committee
has changed language to make style and terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.
2002 Amendments
Subdivision (b). Subdivision (b) has been amended so that
the clerk may use electronic means to serve a copy of the
opinion or judgment or to serve notice of the date when
judgment was entered upon parties who have consented to
such service.
Changes Made After Publication and Comments No
changes were made to the text of the proposed amendment
or to the Committee Note.

Rule 37. Interest on Judgment
(a) When the Court Affirms. Unless the law
provides otherwise, if a money judgment in a civil case
is affirmed, whatever interest is allowed by law is
payable from the date when the district court’s judgment was entered.
(b) When the Court Reverses. If the court modifies or reverses a judgment with a direction that a
money judgment be entered in the district court, the
mandate must contain instructions about the allowance of interest.
(As amended Apr. 24, 1998, eft. Dec. 1, 1998.)
1967 Adoption
The first sentence makes it clear that if a money judgment
is affirmed in the court of appeals, the interest which attaches to money judgments by force of law (see 28 U.S.C.
§ 1961 and § 2411) upon their initial entry is payable as if no
appeal had been taken, whether or not the mandate makes
mention of interest. There has been some confusion on this
point. See Blair v. Durham, 139 F.2d 260 (6th Cir., 1943)
and cases cited therein.
In reversing or modifying the judgment of the district
court, the court of appeals may direct the entry of a money
judgment, as, for example, when the court of appeals reverses a judgment notwithstanding the verdict and directs

Complete Annotation Materials, see Title 28 U.S.C.A.
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Rule 35. En Banc Determination
(a) When Hearing or Rehearing En Banc May Be Ordered. A majority of the circuit judges who are
in regular active service and who are not disqualified may order that an appeal or other proceeding be
heard or reheard by the court of appeals en banc. An en banc hearing or rehearing is not favored and
ordinarily will not be ordered unless:
(1) en banc consideration is necessary to secure or maintain uniformity of the court’s decisions; or
(2) the proceeding involves a question of exceptional importance.
(b) Petition for Hearing or Rehearing En Banc. A party may petition for a hearing or rehearing en
banc.
(1) The petition must begin with a statement that either:
(A) the panel decision conflicts with a decision of the United States Supreme Court or of the court
to which the petition is addressed (with citation to the conflicting case or cases) and consideration by the
full court is therefore necessary to secure and maintain uniformity of the court’s decisions; or
(B) the proceeding involves one or more questions of exceptional importance, each of which must
be concisely stated; for example, a petition may assert that a proceeding presents a question of
exceptional importance if it involves an issue on which the panel decision conflicts with the
authoritative decisions of other United States Courts of Appeals that have addressed the issue.
(2) Except by the court’s permission, a petition for an en banc hearing or rehearing must not exceed
15 pages, excluding material not counted under Rule 32.
(3) For purposes of the page limit in Rule 35(b)(2), ifa party files both a petition for panel rehearing
and a petition for rehearing en banc, they are considered a single document even if they are filed
separately, unless separate filing is required by local rule.
(c) Time for Petition for Hearing or Rehearing En Banc. A petition that an appeal be heard initially
en banc must be filed by the date when the appellee’s brief is due. A petition for a rehearing en banc
must be filed within the time prescribed by Rule 40 for filing a petition for rehearing.

(d) Number of Copies. The number of copies to be filed must be prescribed by local rule and may be
altered by order in a particular case.
(e) Response. No response may be filed to a petition for an en banc consideration unless the court
orders a response.
(f) Call for a Vote. A vote need not be taken to determine whether the case will be heard or reheard en
banc unless a judge calls for a vote.

Rule 35

Circuit Rule 35
Petition for Panel Rehearing and Petition
for Hearing or Rehearing En Banc
(a) Time Within Which to File. A petition for panel rehearing or a petition for rehearing en banc, in a
case in which neither the United States nor an agency or officer thereof is a party, must be filed within
30 days after entry of judgment or other form of decision. In all cases in which the United States or an
agency or officer thereof is a party, the time within which any party may seek panel rehearing or
rehearing en banc is 45 days after entry of judgment or other form of decision. The time for filing a
petition for panel rehearing or rehearing en banc will not be extended except for good cause shown.

(b) Number of Copies and Length. An original and 4 copies of a petition for panel rehearing, and an
original and 19 copies of a petition for hearing or rehearing en banc must be filed. Such petitions must
conform to the page limits of FRAP 35. This court disfavors motions to exceed page limits, and such
motions will be granted only for extraordinarily compelling reasons.
(c) Panel Opinion, Certificate of Parties, and Disclosure Statement to be Attached. A copy of the
opinion of the panel from which rehearing is being sought; a certificate of parties and amici, as
described in Circuit Rule 28(a)(1)(A); and a disclosure statement, as described in Circuit Rule 26.1,
must be attached as an addendum to the petition. Any required disclosure statement must also be
attached to any response to a petition.
(d) Disposition of Petition. A petition for rehearing ordinarily will not be granted, nor will an opinion
or judgment be modified in any significant respect in response to a petition for rehearing, in the absence
of a request by the court for a response to the petition.

A petition for panel rehearing will not be acted upon until action is ready to be taken on any timely
petition for rehearing en banc. If rehearing en banc is granted, the panel’s judgment, but ordinarily not
its opinion, will be vacated, and the petition for panel rehearing may be acted upon without awaiting
final termination of the en banc proceeding. Upon termination of the en banc proceeding, a new
judgment will be issued. If the en banc court divides evenly, a new judgment affirming the decision
under review will be issued.
(e) Filing Copies of Brief. When a petition for rehearing is granted, the court will issue an appropriate
order if further briefing is needed or if more copies of the original briefs are required.
(f) Brief of an Amicus Curiae. No amicus curiae brief in response to or in support of a petition for
rehearing en banc will be received by the clerk except by invitation of the court.
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WHEN THE STATE KILLS: CAPITAL PUNISHMENT AND THE AMERICAN CONDITION
by Austin Sarat. Princeton: Princeton University Press, 2001. 324 pp. Cloth $29.95. ISBN: 0-69100726-8.
Reviewed by Barry Latzer, Department of Government, John Jay College of Criminal Justice.

Austin Sarat’s WHEN THE STATE KILLS is a sophisticated and provocative anti-death penalty
polemic. Without intending to, it raises anew the question: What accounts for the intensity of opposition
to the death penalty in the academy? There are, to be sure, compelling arguments against, and equally
strong (even stronger, in my view) points to be made in favor of capital punishment. However, at least
among the professorate that publishes, the treatment of the death penalty tends to be emotional and
almost totally one-sided.
Professor Sarat’s book suggests that the explanation for this is ideological. The death penalty is based on
a theory of personal responsibility that is fundamentally at odds with liberal orthodoxy. The liberal
model of crime (and of society generally) downplays individual responsibility in favor of"contextual"
explanations for criminality. For instance, in his discussion of capital trials (Chapter 4), Sarat finds,
"two different cultural narratives [that] compete for prominence. One turns crime and punishment into a
simplifying and reassuring story of individual responsibility, of evil people doing evil deeds and calling
down upon themselves a just and inevitable punishment. The other, while not denying that individuals
can and should be held responsible, tries to contextualize crime by focusing on the social conditions that
bring it about" (p. 88).
And in his analysis of recent movies about the death penalty (Chapter 8, one of his most interesting
essays), he offers this version of the same point.
"Although in different ways, THE GREEN MILE joins LAST DANCE and DEAD MAN WALKING in
providing cultural affirmation of the social necessity of responsibility against those who would blur the
distinction between criminals and victims or those who would ask us to attend seriously to the
conditions that breed crime. They refute broad narratives of responsibility that would implicate us all in
the circumstances that produce crime and would undermine the moral and legal scaffolding on which the
apparatus of punishment is built" (p. 232).
In the same vein, Chapter 5 criticizes capital jurors for refusing "to accept the picture of a social world
of events governed by causes beyond human control; instead they constructed a moral world of free
agents making choices for which they could be held to account" (p. 143). This remark was triggered by a
jury’s rejection of a proffered intoxication mitigator. Sarat
Page 293 begins here
quotes a juror as recounting how, when they deliberated, "it was brought up fairly often that the person
was under the influence. However so what? I mean a lot of people get drunk, but they don’t take guns
and go shoot up the Jiffy Store." The role of intoxicants in criminal law is complex and ambiguous, but
the juror’s conclusion that drunkenness did not diminish responsibility is legally and socially sound. To
deny that inebriates may be moral agents is to raise the specter of an intoxication defense to criminal
charges, a perilous course in a world in which drunkenness is so strongly correlated with violent crime.
http://www.bsos.umd.edu/gvpt/lpbr/subpages/reviews/sarat6.htm
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In Professor Sarat’s view, however, it is only a "conservative cultural politics" (p. 213) that accepts "a
tight link between crime and punishment such that those personally responsible for the former can be
legitimately subject to the latter" (p. 212). Liberals, like Sarat, reject that "tight link." They focus on
"racial injustice, poverty, and abuse that often shape the life of killers" (p. 91). To Sarat, the death
penalty rests on a simplistic narrative of individual responsibility: anyone who intentionally and
unjustifiably takes the life of another human being deserves to die. To reject this superficial conservative
model, he urges us to break the link between crime and punishment and work instead toward
"reconciliation and social reconstruction" (p. 15). Thus, Sarat~s book suggests that the death penalty is
hated so intensely by the liberal academy because it epitomizes the conservative archetype-the
individual hdd responsible for his own misconduct.
However, can such a line of attack be sustained when confined to a discussion of the death penalty?
Notice, that in the indented quotation above, it is the whole "apparatus of punishment," not just "capital
punishment," that is Sarags target. A slip? Perhaps. To be logically consistent, however, Sarat should be
attacking the entire criminal justice system, because the very foundation of that system is personal
responsibility. Capital punishment is only a tiny part of the personal responsibility superstructure-a
sentencing option imposed perhaps 300 times a year in a nation with roughly 13.5 million annual
prosecutions and 15,500 murders. To undercut the death penalty by attacking personal responsibility is
to undercut the entire criminal law. To do so persuasively requires a serious alternative model of
penology, a project well beyond the scope of this book.
During the 1970s, the heyday of liberal influence on criminal justice, there was a serious debate over the
role o~’rottea social backgro, mdu (RSB) in criminal culpability. Judge David Bazelon (1979) suggested
that a defendant’s social and economic history should be a defense to criminal charges. Though he
seemed to allow for detaining violent RSB defendants who successfully interposed the defense, Bazelon
thought that the ultimate solution to our crime problem lay in income redistribution and other social
reforms. In a rebuttal, Professor Stephen Morse (1979) pointed out that environmental adversity rarely
eliminates completely a person’s power of choice, that poor people may experience more pressure to
commit crime, but most resist the temptation, and that therefore when they do yield, the criminal law
may justifiably punish them.
The country never took Judge Bazelon’s proposals seriously, and in the 1980s, in the face of an
enormous rise in violent crime, America seemed to repudiate altogether liberal approaches to penology.
Ironically, the contemporary death penalty trial otters one of the few opportunities for injecting RSB
into a criminal proceeding. During the
Page 294 begins here
penalty phase, the Supreme Court has allowed virtually any evidence that might convince the jury to
spare the life of the defendant they just convicted. (LOCKETT v. OHIO (1978) permits "any aspect of a
defendant’s character or record" to be presented to the sentencing jury.) Consequently, defense lawyers
will present all sorts of troubled background testimony, what Sarat calls "a narrative about violence that
the defendant himself had endured" (p. 107).
Although death penalty proceedings would seem to salisfy his demand for a context-sensitive criminal
trial, Sarat is very critical of them. Chapter 2, for instance, is devoted to a critique of victim-impact
statements, the sentencing hearing testimony of the family of the murder victim. Sarat considers this
mere vengeance in disguise, although one could validly claim that the impact of the murder on the
victim’s family also "contextualizes" the crime.
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Sarat takes scant notice of Chief Justice Rehnquist’s defense of victim- impact statements in PAYNE v.
TENNESSEE (1991) in which he argued that fairness, or at least symmetry, demands that the State be
permitted to offer "’a quick glimpse of the life’ which a defendant ’chose to extinguish’" as a
counterweight to the virtually unlimited mitigating evidence permitted the defense.
Sarat also dismisses the Rehnquist-Scalia contention that the harm caused by the defendant as a result of
the crime "has understandably been an important concern of the criminal law" in determining
punishment, even though the extent of the harm may be unrelated to a defendant’s blameworthiness.
(Ironically, the PAYNE Court here cites an earlier work co-authored by Sarat in support of its position.)
As Scalia pointed out, the bank robber who aims his gun and fires at the security guard may be executed
if the bullet kills the target, but the bank robber who aims, fires and misses--while just as morally
blameworthy-cannot be sentenced so harshly. The criminal law is filled with instances of differential
treatment based on harm (the entire law of inchoate crimes is an example). To reject the calibration of
punishment to harm, as Sarat does in his attack on victim impact testimony, is to reject huge swaths of
the criminal law itself.
WHEN THE STATE KILLS is idiosyncratic, as is often the case with books that draw on previously
published articles. Thus, there is a chapter on methods of execution (painless methods, such as lethal
injection, are designed to "differentiate state killing from murder" p. 65). Also, a chapter on televising
executions (which the author favors because it "would reveal the sadism that is at the heart of the state’s
tenacious attachment to capital punishment" p. 208) There is even a chapter on death penalty appeals,
which Sarat sees as vehicles for presenting compelling narratives-"a source of consolation in a world
that knows violence and pain" (p. 161). This is Sarat’s weakest essay, and his encomium to defense
lawyers ("part of an ongoing political struggle to ensure fairness to the poor, the downtrodden, the
dispossessed") (p. 161) verges on idolization.
A concluding chapter recommends that abolitionists seek to redirect public discourse from unhelpful
debates over the merits of "killing the killers" to more fruitful discussions of "the imperatives of due
process," i.e., procedural fairness (p. 253). Sarat thinks that death penalty opponents can win this one
because, in his view, capital punishment is not (and perhaps cannot be) fairly administered. However,
once again,
Page 295 begins here
to persuade the impartial, he will have to prove more than he bargained for. The evidence suggests that
death penalty cases are, on the whole, the fairest, most carefully conducted, most scrupulously reviewed
prosecutions in the entire criminal justice system. If they don’t meet due process requirements, then what
can be said for the legitimacy of the rest of the justice structure?
REFERENCES:

Bazelon, David. 1976. "The Morality Of The Criminal Law," SOUTHERN CALIFORNIA LAW
REVIEW 49: 385.
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THE PAPERS OF JUDGE DAVID L B~
Introduction I Provenance
The professional papers of Judge David L. Bazelon were donated to the Biddle
the University of Pennsylvania Law School by Richard L Bazelon as Trustee fo~
was created in connection with the career of David L. Bazelon as a judge on the
Court of Appeals for the District of Columbia. They were donated on December
received on May 28, 1987.
Biographical Note
David Lionel Bazelon was bern in Superior Wisconsin in 1909, the ninth child of
immigrants. His father had been a peddler who later owned a general store. He
David was two, and shortly thereafter the family moved to Chicago, where Davi~
schools. In the twenties he worked as a movie theater usher and store clerk whil
University of Illinois and Northwestern University Law School. He was the first p~
family to go to college. Many years later, after he had been the Chief Judge of tt
Court of Appeals for the District of Columbia for several years, he admitted that
childhood, spent in less than comfortable circumstances, contributed to the dew
well known sympathy for society’s underdogs.
In 1932 after graduation from law school and admission to the Illinois Bar, Bazel
private practice of law, but not for long. He joined the United States Attorney’s O
in 1936, where he specialized in tax cases. He handled the dvil tax cases broug.
of Chicago’s most notorious gangsters of the thirtias.
In 1940 he returned to private practice, this time with the law firm of Gotlieb and
Chicago. In a short time he became one of five senior partners in this firm of 32.
the youngest senior partner. He was also an active supporter of Roosevelt and became fdendly with people connected with the Truman administration. In 1946
practice for the last time to join the United States Jus~ios Department as Asslsta
General in charge of the Land ~. Hesoon mo~ed to head the departmen~
....
Prepedy; "
ffmpasition.afthe assets of more than two hund
previousty owned by Gewnans or Japanese whose assets had been frozen dud~
.~.4949 Presiderl~ ~dtean new federal judgeships and David Ba2
a~ toltll one of these in the United Stated Court of Appeals forlhe Distd(
He was forty and became one of the youngest people ever appointed to a feder~
From 1949 to 1984, David Bazelon served on this court, and for sixteen of thos~
1962 to 1978, he served as Chief Judge.
During this time the Circuit Court of Appeals for the District of Columbia was oft~
the nation’s "second highest" court. Becat,se of its location, this court heard not
originating in the District, but also appeals brought involving the ever increasing
government agencies located in Washington. David Bazeion and his liberal coll~
.....
~.~__fi_~ : :~: :-~--~~;;~~-~,,,exx)urt and also infi
~,,~L-,,~Itl~,-"maldr~~t~’~l~:Through thesixties most of the d~,
Dlstdct of ~:~ir-cdttCourt of Appeals which were ~’Rm-Suprer
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affirmed. Of course, this changed in the seventies. With his former colleague, W
Chief Justice, and new conservative justices on the Supreme Court, and newer,
judges on the District of Columbia Circuit Court of Appeals, Bazelon and his coil
themselves out of fashion.
In his years on the court Judge Bazelon was involved in decisions on matters ra
use of DDT to the definition of insanity. His real interest, however were in the an
relationship of science to law, the rights of defendants (especially the rights of in
defendants to adequate counsel), the rights of children, and the rights of those c
mental institutions to treatment. From the late sixties through the seventies Judc~
served on many commissions and boards of organizations which dealt with thes
he gave numerous speeches and lectures on these subjects. He was on the fac
Department of Psychiatry of George Washington University, a member of the Nz
of Sciences, and a regular lecturer at Johns Hopkins University. His speeches o
controversy, which, of course, is what he wanted them to do. He was an activist
and off. For years he was a pivotal figure in a circle of Washington D.C. liberals
only lawyers and judges, but professors, congressmen, psychiatrists, writers, an
journalists.
In the mid 1980s Judge Bazelon stopped hearing cases and finally retired from
died on February 19, 1993, of Alzheimer’s disease.
Arrangement
The papers are arranged in nine series: 1) Cases, 1964-1981; 2) Speeches, Le(
Writings, 1957-1984; 3) Court Administration; 4) Organizations; 5) Miscellaneou~
Subjects; 7) General Correspondence, 1962-1979; 8) Biographical and Career,
Tapes and Photographs. The colle~on also includes 24 loose-leaf binders of th
Judge’s speeches, his set of the Federal Reporter Second, and books from his
Scope and Content
The case files (28.5 liner feet) are arranged chronologically by year starting in 1,
alphabetically by appellant within each year except when the United States is th,
when it is listed alphabetically by the appellee. The material in the remains as Jt
kept it, with memoranda, notes, intra-court correspondence, drafts of opinions, v
some briefs, and occasional extraneous material like clippings or pertinent a~d~
together. These documents give insights into not only the history of high profile
DeCoster cases or Environmental Defense Fund v. Ruckelshaus (leading to the
DDT), but also into the general decision making process of the court.
The Speeches, Lectures, and Writings
This series (17 linear feet) is filed chronologically and runs from 1957 through 1 ,~
Judge Bazelon’s continued interest in both legal and social problems like the so~
crime and the relationship of law to science and technology, and it also shows tt
legal community and the general public in the Judge’s views on these topics. Dr;
memoranda, and correspondence are included in these folders. Also of interest
fdends, former clerks, and colleagues to whom he sent copies of drafts. These li
picture of the liberal circles in which the Judge traveled. In some instances, for e
speech delivered in 1981 entitled, "Crime: Towards a Constructive Debate," whi,
Chief Justice Burger’s views on how to handle crime in Amedca, there are clippi
copies of articles pro and con, as well as correspondence.
The Administrative Papers
This series (4 linear feet) shows the bureaucratic side of the Chief Judge’s positi
supervising defendants sent to St. Elizabeth’s Hospital, implementing provisions
Justice Act, and coping with problems with the court’s switchboard.
The Organization Series
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This series (22 linear feet) is arranged alphabetically by the name of the organiz
folders contain meeting minutes, memoranda, and correspondence from organi;
committees on which the Judge served on a confinuing basis, and they show a I
interest ranging from the District of Columbia’s Model Schools program to the C~
Accreditafion for Corrections.
Miscellaneous Meetings
This series (2.5 linear feet) contains documents from meetings or panels to whic
was invited to speak or pa~cipate on a one-time basis, and is filed chronologica
Subject Files
This series (31 linear feet) is filed alphabetically by subject. The files contain cot
with colleagues and experts, and related a~cles, clippings, reports, etc., on a wi
subjects including alcoholism, capital punishment, psychiatry, mental health, ins
defendants, speedy trial, etc. There is an extended correspondence on religion z
with then Attorney General Nicholas Katzenbach on criminal interrogations, muc
became public just before the Supreme Court decided the Miranda case. At the
series is a subeeries of 6.5 linear feet containing Judge Bazelon’s colle~on of h
Some of the briefs are from cases that came before him, but many are from oth{
subseries obviously reflects Judge Bazelon’s interest in the concept of insanity ~
defense which started in the mid 1950s with his Durham decision and continued
career.
General Correspondence, Biographical and Career material, and Photogra
General Correspondence covers from 1962 through 1979 and consists primarily
speak or serve on panels. The Biographical and Career documents consist of eli
him, letters of congratulations relating to his appointment to the Justice Departm
memoranda about his appointment and duties as Senior Judge.
Besides these series there are also 24 loose-leaf binders containing the texts of
books from office library, and his set of the Federal Reporter Second. The book,.
Federal Reporter volumes have been listed, bookplated and integrated into Bidc

Website of Interest: The Judge David L. Bazelon Center for Mental Health Law
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summary
HOUSE JOINT RESOLUTION NO. 771
On the death of Judge Spottswood W. Robinson III.

Agreed to by the House of Ddegates, January 29, 1999
Agreed to by the Senate, February 4, 1999
WHEREAS, Spottswood W. Robinson III of Richmond, an influential civil fights lawyer, former dean
of the Howard University Law School, and the first African American to serve as chief judge of the
United States Court of Appeals in Washington, died on October 11, 1998; and
WHEREAS, a native of Richmond, Spottswood Robinson graduated from Virginia Union University in
three years and at age 20 entered Howard University’s Law School at the fight time to be influenced by
Charles Hamilton Houston, who was in the process of creating a body of civil rights law that would later
bring about great change; and
WHEREAS, after graduating from Howard and leaving an academic record that remains unmatched 60
years later, Spottswood Robinson established, with Oliver Hill and the late Martin A. Martin, a
Richmond law firm that became, and still is, one of the most influential in the city; and
WHEREAS, with Oliver Hill and the late Thurgood Marshall, Spottswood Robinson argued civil rights
cases throughout Virginia and the south, ultimately arguing and winning the landmark Brown vs. The
Board of Education case that outlawed enforced racial segregation in public schools; and
WHEREAS, Spottswood Robinson participated in important civil rights cases that outlawed segregated
seating on interstate buses, opened Virginia state parks to African-American residents, and abolished
real estate covenants that barred house sales to African Americans; and
WHEREAS, in 1960 Spottswood Robinson was named dean of the Howard University Law School and
served on the United States Civil Rights Commission until he was nominated by President Kennedy for
the federal bench; and
WHEREAS, in 1964 Judge Robinson was sworn in as the third African-American federal district judge
in American history, and three years later he was nominated by President Johnson as the first AfricanAmerican United States Court of Appeals judge; and
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WHEREAS, Judge Robinson served as chief judge of the United States Court of Appeals for the District
of Columbia from 1981 until 1986 and continued to serve as senior judge until his retirement in 1992;
and
WHEREAS, during his long and extraordinarily productive career, Judge Spottswood Robinson went
from brilliant law student to history-making lawyer to distinguished federal judge, all the while retaining
his meticulous, scholarly approach to the law, his unquestioned courage in defending it, and his warm
and modest demeanor; now, therefore, be it
RESOLVED by the House of Delegates, the Senate concurring, That the General Assembly note with
great sadness the passing of one of the few remaining civil rights giants, Judge Spottswood W. Robinson
HI; and, be it

RESOLVED FURTHER, That the Clerk of the House of Ddegates prepare a copy of this resolution for
presentation to the family of Judge Spottswood W. Robinson I[I as an expression of the deep and
abiding respect in which his memory is held by the members of the General Assembly and the people of
Virginia.
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On December 2, 1971 Gordon S~rachan reported in writing
H. R. Haldeman, Assistant to President Nixon, on a~tivi=ies relating
to the Presldent’s~re-elacnlon campaign. In his Political Matters
Memorandum of rhar date Strachan reported:

£ohn Dean -- The Attorne7 General discussed with
John Dean the need ~o develop a political in~elligence capability. Sandwedge has been scrapped.
Xns~ead~ Gordon Liddy, who has been working wlth
Bud Krogh, will become general counsel to ~he Committee, for the Re-Elec~ion of nhe President, effective December 6, 1971. He will handle political
in~elligence a~ well as legal ma~ters. Liddy will
also work with Dean on the "political enemies" proJack.
Jack Caulfield will go over to =he Committee when
the Attorney General moves. Caulfield will handle
the same pro~ects he currently does. In addition
he Will assume responsibility for ~he personal protectlon of the Attorney General.
~age
1.1 Memorandum from Gordon Strachan to H. R.
Haldeman, De~ember 2, 1971 (received from
White House) ...........................................

1.2 Gordon Strachan ~estimony, 6 SSC 2448-49 ..............

.32

37

1.3 President Nixon statement, May 22, 1973,
9 Presidential Documents 693, 695 .....................39
1.4 John Dean ~estimony,3 SSC 92~-25 ....................41
1.5 ~ohn Caulfield testimony, 1 SSC 251-5~..-~ .........

Geoff Shepard
From:
Sent:
To:
Subject:

Lisa_Einsel@cadc. uscourts.gov
Thursday, June 04, 2009 8:48 AM
Geoff Shepard
Fw: Watergate Cases

Mr. Shepard,
Per Judge Silberman’s request, I am forwarding to you an e-mail from our Clerk of Court re Watergate.
Lisa A. Einsel
Secretary to the Hon. Laurence H. Silberman
United States Court of Appeals for the D.C. Circuit
Washington, DC 20001
(202) 216-7353
..... Forwarded by Lisa EinselICADClDCIUSCOURTS on 06/04/2009 08:45 AM .....
Mark LangedCADCIDClUSCOURTS
To Laurence H. Silberman~,cadc.uscourts.,qov~,USCOURTS
06/02/2009 04:22 PM

cc Lisa Einsel/CADC/DC/USCOURTS@USCOURTS
Subject Watergate Cases

Here is what we found, Judge:
1. The president’s challenge to the special prosecutor’s subpoena was filed as a mandamus on September 6, 1973. It
included a request for initial hearing en banc which was granted by the court on that same day. The case was argued five
days later on September 1 lth and decided on October 12, 1973. This information comes from the docket.
2. In October 1973 several Watergate defendants appealed Judge Sirica’s orders refusing to allow release pending
appeal. We discovered a vote sheet date October 23, 1973 from the Clerk of Court, Hugh Kline, to the "Judicial Council"
asking whether the motions filed in these appeals should be decided by the en banc court or the "motions division."
(during that time, the Judicial Council was comprised of the Court of Appeals judges only - no district judges).
We don’t have the final votes of the judges on whether to go en banc - but the dockets show that these matters were
disposed of by the en banc court.
3. A non-agenda item at the March 12, 1974 meeting of the Judicial Council (the equivalent of the Court of Appeals
Judges’ meeting) simply notes that the appeals from the criminal judgments of conviction of several of the Watergate
defendants will be scheduled for argument before the en banc court on June 14, 1974. A memorandum from the Clerk to
the Judicial Council, dated April 4, 1974 confirms this without any further details. And the dockets show that all matters
were considered by the court en banc.
4. Finally, the minutes of the December 10, 1974 Judicial Council reflect that in discussing when to schedule the en banc
argument in the later case of United States v. Dwi.qht Chapin, Judge Leventhal questioned whether it was still necessary
for the en banc court to consider all Watergate matters. The Council decided that Chapin would be decided by a regular
three-judge panel.

Ronald G. Carr
Bazelon Law Clerk, 1974-75

Must have graduated from University of Chicago Law School in 1973; clerked for
Bazelon in 1974-75; then became Special Assistant to Attorney General Edward Levi,
who had been President of the University before Ford named him AG. Presumably, he
went into private practice when Ford left office.
Authored an antitrust law review article in 1972: The University of Chicago Law Review,
Vol. 39, No. 3,566-587. Spring, 1972.
Clerked for Bazelon in 1974; interviewed with Louis Powell on Supreme Court following. Their
interview is quoted in Sorcerers’ Apprentices: 100 Years of Law Clerks at the United
.States Supreme Court, by Artemus Ward, David L. Weiden -2006. See p.102 and
footnote 178. (Notes from Interview with Ronald Carr, September 21, 1973, Powell
Papers, Box 1292)
Ronald Carr was Deputy Assistant AG for Antitrust in 1981 and working on the AT&T antitrust case. He
was acting AAG in 1982 and is referred to as AAG in some entries.
Remarks of Ronald G Carr, Deputy Assistant Attorney General, before the American Gas Association
(Mar. 31, 1982), reprinted in Public Utility Holding Company Act Amendments: Hearings on S. 1869, S.
2870 and S. 1871 Before the Subcommittee. on Securities of the Senate Comm. on Banking, Housing
and Urban Affairs, 97th Cong., 2d Sess. 350-54 (1982);
3. Letter from Ronald G Carr, Acting Assistant Attorney General. Antitrust Division, U.S. Department of
justice, June 22, 1982 to Donald E. Sowle, Office of Management and Budget commenting on Revised
OMB Circular A-119.
He wrote a law review article, Mr. Levi at Justice, for the University of Chicago Law Review 52 (1985),
300. He is listed as being a partner in Morrison Foerster’s Washington, DC office.
Carr argued for petitioner in CARGILL, INC. v. MONFORT OF COLORADO, INC., 479 U.S. 104
(1986). Case below was Monfort v Cargill, 761 F2d 570. Cargill was represented by Morrison Foerster.
Carr was counsel to one of the law schools involved in the 1990 antitrust case on scholarships
(Overlay): www. abanet.org/antitrust/at-committees/at-exemc/pdf/application.pdf-.
"The Spring Meeting, on the other hand, continued until Spring 1990 when Assistant Attorney
General James Rill sent a letter to counsel for several schools, warning them that the Division
was seriously concerned about Overlap’s legality."61

61 Letters from James F. Rill, Assistant Attorney General, Antitrust Division, U.S. Department
of Justice,
to Daniel Steiner, Donald Baker, Thomas Leary, Ronald Carr, Stanley Robinson, George
Marshall Moriarty. (March 26, 1990).
There is no further intemet record.
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Mr. Levi at Justice
Ronald G. Carrel
Edward H. Levi became Attorney General of the United
States on February 7, 1975. At the swearing-in ceremony, President Ford, who had succeeded President Nixon some five months
before, spok~ of the new Attorney General’s responsibilities, particularly his responsibility to make "the Department the great Department that it has been and must be if all of our citizens are to
have faith in the laws of our land." That f~aith, the President said,
"is vitally important for our country at this very troubled time.’’1
After taking the oath of office, Mr. Levi recalled his service in
the Department of Justice from 1940 to 1945, as special assistant
to the Attorney General and as first assistant, consecutively, in the
War Division and in the Antitrust Division. He then spoke, perhaps intending an implied contrast with the earlier period, of the
circumstances that had occasioned his return:
We have lived in a time of change and corrosive ske
and cynicism concerning the administration of justice.
ing can more weaken the quality of life or more imperil
realization of the goals we all hold dear than our failures
make clear, by word and deed, that our law is not an
ment of partisan purpose and it is not an instrument to 1
used in ways which are careless of the higher values
within all of us.2
Just under two years later, with the change in administration
lowing the election of President Carter, Mr. Levi’s term as
ney General ended. In his farewell remarks to the DeI
repeated the sentences quoted above. He then said, "Of
problems remain--that is the life of the law. But we have
willingness to confront problems directly, to deal with
openly as possible, to have placed the administration of
¢ Partner, Morrison & Foerster, Washington, D.C.; Special Assistant to
General,
1975-1976.
i Remarks
at the Swearing In of Edward H. Levi as Attorney General
States, 1975 PuB. PAPE~S 203, 204-05 (Feb. 7, 1975).
s Remarks of Edward H. Levi at His Swearing In as Attorney General
States, 11 WEEKLY CO~4~’. PRES. DOC. 164 (Feb. 7, 1975).
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a foundation of fairness and not upon favor."3 Mr. Levi’s remarks
emphasized an institutional, rather than a personal, achievement--an achievement that renewed the strength of the Department’s tradition. It was, he trusted, a tradition of ideals that would
continue to characterize the Department’s work: "fairness, candor,
sensitivity to the needs of the people, a willingness to face hard
¯
¯ -4 "We
choices, and non-parhsansh~p,
have5been engaged," Mr.
Levi concluded, "in a ministry of justice.
I. THE CRISIS OF LEGITIMACY

The language that Mr. Levi used to describe the problems the
Department confronted at the outset of his tenure and what he
believed had been accomplished suggest the difficulty of providing
any obvious gauge of his achievement. Mr. Levi did not perceive
the problems as programmatic in the usual management sense, and
program of the Department--the set of immediate objectives
and tasks that guided the Department’s day-to-day activities-remained, at the end of Mr. Levi’s tenure, essentially what it had
at the beginning. In areas of enforcement responsibility and
there was no significant departure from what had gone
Nor were the problems in any direct way related to personbe sure, there were comings and goings throughout Mr.
term, but the changes in general marked no necessary diswith what had gone before. The problems, in short,
not of the kind implied by the stock of journalistic
g out deadwood, cleaning house, and the like-to describe vigorous executive action for reform.
it is not very helpful to speak in terms of "problems"
term implies breaches of accepted norms, departures
standards of performance. Such problems there
the most serious kind. But by the time Mr. Levi beGeneral, those problems had been exposed and, in
largely removed. The task Mr. Levi faced was not
the problems themselves as to address their coton the legitimacy and integrity of the Departin critical areas of its work. Most important was
whether such legitimacy could be restored at all so
~t remained an integral part of the executive
Before the Employees of the U.S. Department of Justice 3
News Release).
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branch.
This "crisis of legitimacy," as Mr. Levi termed it,e ran much
more deeply and was much more dangerous than may now appear.
Its clearest source was, of course, the complex set of events called
"Watergate." That set of events had many aspects, but a central
element was the apparent effort by the White House to avert the
Department’s investigation and prosecution of a politically motivated crime by invoking national security considerations. This element of Watergate was seen, in turn, against the backdrop of a
profoundly unpopular war a war peculiarly identified with the executive branch in origin, execution, and consequence. Its history
had made invocations of national security to many automatically
suspect, to some automatically fraudulent. Indeed, I think it is accurate to say that to some parts of the press, some parts of the
public, some parts of the Congress, and even some parts of the executive branch itself, the shock that the Watergate revelations produced was mixed with a certain satisfaction, the kind of satisfaction that comes from having one’s darkest suspicions confirmed.
The Watergate inquiries led to a canvassing of what appeared
to be associated episodes and enterprises--the "Plumbers,’’~ the
"Enemies List,’’S the "Huston Plan’’e all apparently designed
employ law-enforcement resources, or White House agents in lieu
of law-enforcement resources, for political ends. The lines
law-enforcement policy and politics, between protecting the
tional security and suppressing political opposition, seemed to
deliberately blurred. Other revelations followed pointing to
Justice Department itself. In particular, longstanding
about the Federal Bureau of Investigation turned out to have
basis in fact. In Mr. Levi’s first testimony before Congress as
torney General, he confirmed that former Bureau Director J.
Hoover had maintained dossiers on politically prominent fi
and that the Bureau had been used, at various times
Hoover’s tenure, to gather political intelligence, to investigate
’ Levi, Address Before the American Assembly on Law and a Changing
(June 28, 1975) (Dep’t of Justice News Release).
7 See SENATE SELECT COMM. ON PRESIDENTIAL CAMPAIGN ACTIVITIES, THE FINAL
S. REP. No. 981, 93d Cong., 2d Sess. 12-16 (1974) [hereinafter cited as SZNAT~

COMMIttEE].

8 See id. at 7.

~ See id. at 3-7.
~o FBI Oversight: Hearings Before the Subcomm. on Civil and Co
the House Comm. on the Judiciary, 94th Cong., 1st Sess. (set. no. 2, pt. 1) 10
ment of Attorney General Edward H. Levi).
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gressional critics of the Administration, and to disseminate to the
Administration information about critics for possible use in discrediting them.ll
The flagrant political use of the Bureau, as well as its use by
its own director in ways apparently designed to protect his bureaucratic domain, had no possible justification. But coupled with revelations of such plain abuse came revelations of a different sort.
There was information that, on presidential orders, the Bureau
had conducted electronic surveillance of present and former executive branch officials and newspaper reporters who were suspected
by various Presidents of being involved in leaks of classified information.12 There was information that, for over twenty years, ending only in 1973, the CIA had intercepted mail between United
States citizel~s and residents of the Soviet Uni0n~ and that the
National Security Agency, using extraordinarily sophisticated
equipment together with a "watch list" of individual names, had
monitored international telecommunications24 These are only a
sample of the kinds of practices that came to light. Many had been
pursued for decades and some were common knowledge. Yet they
came to be discussed as if they were of a piece with the Watergate
events, part of a continuum of the threat that Watergate represented to the liberties of the country.
There was an element of truth in that view. Watergate was a
scandal, at least as American political scandals go. It innot venality, but the desire to obtain and preserve political
As in most incidents in history in which extra-legal means
been used to achieve political ends, there is no reason to
that the participants thought they were acting for the good
country--that, in their view, their political causes and the
needed to save the country were identical. But if this is so,
how much difference is there, in terms of motivation at least,
for example, the Ellsberg break-in and the Bureau’s wireof National Security Council staff and former staff?. Were
both concerned, in essence, with protecting the Presi-

see also 6 Intelligence Activities, Senate Resolution 21: Hearings Before
Comm. to Study Governmental Operations with Respect to Intelligence
94th Cong., 1st Sess. 471-82 (1976) (reprinting staff report on political abuse and
cited as Intelligence Activities].
Activities, supra note 11, at 479-80.
ON CIA ACTIVITIES WITHIN THE UNITED STATES, REPORT TO THE PRESl-

Activities, supra note 11, at 20-24 (statement of Lt. Gen. Lew
90-91 (statement of Attorney General Edward H. Levi).
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dent’s national security program by silencing or discrediting its
critics or, what might be even worse, by concealing the program
from its critics’ view? It was very difficult to keep a grip on the
possible differences among the various kinds of conduct that came
to be known; it was tempting to view the whole range of conduct as
potentially--and given what had come to be known, almost presumptively-corrupt. Against the palpable threat to individual security and liberty’there seemed to appear, again and again, only
the vague justification of national security. And even if some national security concerns might be real, their precise contours could
be known, if at all, only to the very sorts of executive branch officials who, it was widely thought, had proved themselves so ready
to abuse their trust. The problem thus was aggravated by the very
secrecy that, according to executive branch officials, national security matters inherently require.
All of this had serious consequences for the Department of
Justice. In the most obvious way, it called into question programs
for which the Bureau and, therefore, the Department, continued to
have direct operational responsibility. In a speech toward the end
of his term, Mr. Levi described an event that occurred in his first
hours as Attorney General:
Just as I was settling into my chair and observing the
some wood paneling of the office, an FBI agent appeared at:
my door without announcement. He put before me a piece
paper asking my authorization for the installation of a
without court order and he waited for my approval.. ¯
asked the agent to leave the request with me--I think,
haps, to his surprise--so that I could consult other
the Department.1~
Almost every day brought the necessity of like de(" "
that had significant consequences both in themselves and in
they said about similar decisions in the past and for the
Mr. Levi’s predecessor, Attorney General Saxbe, had
important steps, under the direction of the President, to
procedural regularity and to require clear authorization by
torney General for all warrantless electronic surveillance
United States.16 But, as I shall describe below, the law, so
was embodied in statutes and judicial decisions, was
~ Levi, Address Before the Los Angeles County Bar Association 2-3
(Dep’t of Justice News Release).
~ Id. at 5-6.
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left the President and the Attorney General free to act--indeed,
required to act--but at risk that their actions subsequently might
be found unlawful.l~ And the likelihood of this outcome, to many
observers, seemed to have increased in light of the "
,,
Watergate
prosecutions,
in which
various defendants
to prevail
with defenses
based on
the President’s
authorityfailed
to engage
in otherwise
unlawful acts to protect national security interests.18
These cases reflected a distinctive aspect of the Department’s
dilemma. On the one hand was the Department’s responsibility,
delegated to it by the President and implemented by the Bureau,
to conduct national security investigations. These investigations
might occasionally require actions that, absent lawful authori.ty,
would have been crimes. On the other hand was the Department’s
responsibiliSy to enforce the law. The Department was in the position of having to decide both what kinds of national security investigative activities were unlawful and who should be punished for
engaging in them. Of course, this was strictly true only with respect to criminal prosecutions; Bivens v.. Six Unknown Named
Agents of Federal Bureau of Narcotics~ had given a private right
of action for violations of fourth amendment rights. Still, the Dewas generally left to be the judge of its own cause, and
ordinarily this might seem to be a comfortable position, in
post-Watergate circumstances it was not. Failure to prosecute
Bureau conduct opened the Department to the accusation
it was shielding the unlawful and itself behaving lawlessly.
The heart of the dilemma was the Department’s position as a
of the executive branch. To many minds, the position was,
legally and even ethically ambiguous. The dilemma was
perhaps, with resp.ect to the Department’s own intelL-gathering responsibilities. But there were other effects, the
consequences
of which
weretobroader
and, if possible,
::dangerous.
Watergate
appeared
have demonstrated
the
of the Department to political influence in making
decisions. For example, the ITT matter suggested
minds that antitrust settlements might be encouraged by

States v. United States Dist. Court, 407 U.S. 297, 321-22 (1972) (holding
andforAttorney
General
lack
constitutional authority to authorize warrantless
domestic
security
purposes).
United States v. Ehrlichman, 546 F.2d 910, 924-28 (D.C. Cir. 1976) (reclaim of presidential authority to burglarize office of Daniel Ellsberg’s
national security interests), cert. denied, 429 U.S. 1120 (1977).
(1971).
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partisan considerations.2° Even more reprehensible, perhaps, was
the thought that criminal prosecutions might be avoided, miti
gated, or, worst of all, induced in part or in whole by calculations
of political consequence. Watergate--speaking generically--thus
opened the Department to contentions that political calculations
had been at work in a wide array of cases21
Here, too, the possible distinctions appeared to be, for many
minds, .most elus~ive. The notion seemed to be that if a President
had interposed himself in some cases to achieve a partisan politica
purpose, there was a risk that impermissible considerations inevitably could creep in whenever the l~resident sought to guide the
Department’s policy decisions. Thus, for example, in civil right
cases--in particular, school desegregation cases--was it permissible
for the President to decide what remedies the Department should
seek? There was an argument that it was not--that the question, of
remedies was one of law and therefore could be decided only on
the basis of previous judicial decisions. If this was so, the President, as a political officer, could have no voice.
To many who viewed the events of the time, there seemed to
be only two institutional possibilities. First, the Department o
Justice could remain an integral part of the executive branch
within the President’s responsibility and subject to his direction
In that event, however, the Department would be viewed as little
more than the President’s shili, retailing the views of the law t
served presidential prerogative and that happened also to serve
President’s political convenience. Alternatively, the Justice
partment could be made, in whole or in significant part,
dent of the executive branch and effectively converted into the
vestigative and prosecut0rial arm of the federal courts. The
alternative could take a variety of forms, some of which might
quire no explicit constitutional change. One device
merely to establish a pattern of complete operational
dence between the Department and the White House,
ing the Department from presidential direction. Another
to spin off functions of the Department to independent
created by Congress and to make the agencies’ actions
~o It was alleged that the International Telephone & Telegraph Company had
$400,000 contribution to the Nixon Campaign on condition that the Justice
drop an antitrust suit against the company. See S~.NATZ S~.~.~.CT COM~dITT~E, supra
127-29; id. at 1175 (statement of Sen. Weicker).
~ See, e.g., United States v. National Broadcasting Co., 65 F.R.D. 415, 417
1974) (discussing television network’s claim of improper political motive in
of antitrust suit against it), appeal dismissed, 421 U.S. 940 (1975).
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subject to judicial review. At various times in the post-Watergate
era, measures were proposed reflecting one or another of these
methods.22
In The Coming of the French Revolution, Georges Lefebvre
described the revolution’s violence against the French aristocracy
as a reaction, not to the aristocracy’s stren th but t
¯ ¯ observation
g , about the
.
o itsPresidency
weakness.2aA similar
has been made
~,
of the Watergate era, and there is considerable truth to the point.
Although the President seems to preside over a vast bureaucratic
apparatus, there are very powerful centrifugal forces within the
government that resist presidential leadership. The stability and
growth of governmental programs are commonly assured through
horizontal, tacit alliances among executive branch offices, congressional committees and their staffs, and interest.groups that stand
to gain fro~ the programs. This is true as much of "legal" programs as it is of others. But legal programs display a very powerful
additional element to the same effect. It is not an attack on the
good faith or good intentions of government lawyers and officials to
suggest that, within the government itself, there are significant
pressures to place decisions beyond the control--even beyond the
consideration--of policymaking officials by identifying policy questions as questions of law and therefore as peculiarly within the
province of the courts.
The intense--and largely legitimate--fears that Watergate
of an executive branch seemingly incapable of governing itgave significant impetus to the view that the President, in a
range of matters, ought to have very little independent auThe model of the executive branch seemed to be that of a
force within the government, seeking to secure its own
as against all other branches and institutions, principally by
the national security interests that it claimed uniquely to
In contrast with this model of the executive branch was
model of Congress as the representative of the general
e.g., H.R. 14,476, 94th Cong., 2d Sess., 122 CONG. REC. 19,538 (1976) (bill to
the standing to ask the Attorney General to appoint a special prosecutor
executive branch officials have a direct personal stake in the outcome of
investigation or prosecution, and to obtain judicial review of his failure
see also Rogovin, Reorganizing Politics out of the Department of Justice, 64
857 (1978) (advocating civil service appointments of Department officials and
involvement in the judicial selection process).
LEFEBVRE, THE COMING OF THE FRENCH REVOLUTION (1947).
the Subcomm. on Legislation of the House Permanent Select
’, 95th Cong., 2d Sess. 219 (1978) (statement of Ambassador Laurence

308

The University o[ Chicago, Law Review

[52:300

and complex interests of the people, defending itself and the people against assertions of presidential prerogative. Finally, there was
the model of the courts as the unique institution of law. To be
sure, the law was statutory as well as constitutional, and to that
extent it required congressional sanction; but the sanction often
seemed little more than a general congressional grant to the judiciary of authority to govern. Within these models, the Department
of Justi~ce, as park of the executive branch and yet charged directly
with enforcement of the law, seemed to sit with some discomfort.
How could it be at once in the service of the executive and in the
service of the law?
II. RESPONSIBILITIES

OF THE EXECUTIVE BRANCH

Anyone who had read The Crisis in the Nature of Law, Mr.
Levi’s 1969 Cardozo Lecture,25 would have known that he rejected
both this way of posing the question and the concepts on which
the terms of the question are based. The grounds of this rejection
did not lay in any special faith in the virtues of the executiv
branch. To the contrary, Mr. Levi expressed deep concern about
overweening executive power as one of the phenomena testing the
rule of law: "With the almost disappearance of any doctrine of unlawful delegation, the growth of executive orders, the reliance on
inherent authority, government executives at many levels pursue
good ends as far as compulsion can take them, finding necessity ..
whatever they do.’’2e The grounds of rejection lay, instead, in
Levi’s concept of the meaning of the rule of law and its function
the source of governmental legitimacy. The concept, Mr. Levi
was "old-fashioned.’’~7 It viewed law in its primary role neither
social science describing how institutions behave nor as a tool
predicting what courts will say and do. These services, Mr.
said, are subsidiary to "law’s major commitment.’’~e That
ment "is to develop concepts, and to maintain and operate
dures which enable a sovereign community to be governed
for the common good, the attainment of human values,
make that rule effective.’’~9 Law, in Mr. Levi’s view, is the
of thought--the analytical structure with "customary
momentum"--that allows the society to order itself, to
Levi, The Crisis in the Nature o[ Law, 25 R~,c. A.B. CITY N.Y. 121
Id. at 128.
Id. at 132.
Id. at 132-33.
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its values and to respond to changing patterns and needs.3O Mr.
Levi described the law in these terms, although more formally, in
An Introduction to Legal Reasoning:
Legal reasoning has a logic of its own. Its structure fits it to
give meaning to ambiguity and to test constantly whether the
society has come to see new differences or similarities. Social
theories and other changes in society will be relevant when
the ambiguity has to be resolved for a particular case. Nor can
it be said that the result of such a method is too uncertain to
compel. The compulsion of the law is clear; the explanation is
that the area of doubt is constantly set forth. The probable
area of expansion or contraction is foreshadowed as the system works. This is the only kind of system which will work
when people do not agree completely2~
In the Cardozo lecture, Mr. Levi emphasized that fidelity to
the analytical structure and rules of law could impede action, to
possible frustration of those fixed on achieving certain social
A central purpose of law is to delimit the legitimate field of
official action in light of society’s valuations of the interests it aflaw "assumes and guards particular structures--governmen_
and private arrangements for determinations; inherited and deconcepts within the legal system for scrutinizing and eslegitimacy, for protecting the private areas of life, and
and enforcing rules which are backed by the special
of the state."~
concept of law that Mr. Levi described has important irafor legal institutions and their relationships, although
implications are ideals, not always realized in practice. Mr.
that the function of law does not belong exclusively
with all other institutions merely to act as advocates
or to set the courts in motion. Instead, the obligations
with the special reasoning and candor it requires, fall on
exercise public responsibility:
decrying the decline in quality and status of legislation,
absence of proper standards or habits for administraexecutive action, there is a natural tendency--in part
the complexity of these interrelationships__to think

LEvi, AN INTRODUCTION TO LEGAL REASONING 104 (1949).

note 25, at 133-34.
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of formal law as reflected solely in the work of courts. But the
concerns of a system of law cannot be limited to the work or
reactions of courts,u

To limit law in this way, Mr. Levi continued, would overwhelm the
courts, placing on them burdens that they are unqualified to carry
and posing to them questions that they cannot readily answer--or
can answer only~in ways skewed by the inherent limitations of
their Sl~ecial procedures.8~ To treat law in this way seems to suppose that other institutions are essentially lawless, except to the
extent that their actions are susceptible to judicial review.
For Mr. Levi, the discipline of law must have broader scope; it
must inhere in the function of every public officer, indeed of every
citizen. It is not something essentially foreign to, and impose
upon, government by the judicial apparatus, but a vital part of the
way in which policy is formed and evolves in a freely cooperating
society:

If there is any validity to the concept of a commitment of law
as a whole upon the workings of society, then law does relate
to political realities and to policy, not as an equivalent of
cial policy, but with special purposes which it seeks to
ment. These special purposes.., go beyond the support
disciplining of legitimacy; they include the guidance of the
ciety into a direct discussion and understanding of values,
icies, and their consequences26
These basic concepts appear repeatedly in Mr. Levi’s
ments as Attorney General. In his 1975 Law Day address
University of Nebraska,sT Mr. Levi said that "the appeal
judges as the only spokesmen of justice results from a
recognize the more subtle nature of the rule of law in
tion.’’s6 The rule of law, "if it means anything . ..,
disciplined application of words or ideas to the situations
called upon to influence.’’s9 Seen in this way, the rule of
not be the. exclusive province of the courts: "The whole
uses and interprets the law. And because of that, the law
something deep and important about the values we
ld. at 138-39.
~ Id. at 139.
Levi, Law Day Address, 55 NF~S. L. R~.v. 35 (1975).
~ Id. at 40.
Id. at 39.
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people.
Just as the courts have power to speak the law because of "the
unique tone in which they render their judgments,,,,1 so the other
branches of government have their special obligations to the development of the law. In the Law Day address, Mr. Levi emphasized
the obligation of the legislative branch to clarify areas of ambiguity
in the law by appropriate statutory enactments. In particular, he
praised legislation, then pending before the Congress, comprehensively revising the federal criminal laws as "an effort to go deep
into the reservoir of our values and take the measure of the rules
that are supposed to embody them.,,~
For Mr. Levi, the Presidency and the Department of Justice
were to be seen within the same framework, as part of the lawm~l~ing structure of the society. "The oath of the President is to defend the Constitution, and the Constitution requires that he take
care that the laws are faithfully executed.,,~8 The President, to be
sure, is elected, but that does not necessarily make the office or its
execution partisan. To the contrary, Mr. Levi said, election makes
the President accountable for the exercise of his duties, which include the faithful execution of the laws:
The executive branch--no less than the legislative or judicial-is composed of many persons acting sometimes in concert and sometimes in opposition with one another. But when
the executive branch acts, the President is accountable. And
that is as it should be. It is one of the strengths of the office
we should take care to preserve.~
would be--had been--instances of partisanship in the enof the laws, and Mr. Levi in no way dismissed these as
aberrations: "The administration of justice must albe non-partisan .... IT]here is nothing mora destructive
belief that justice is to be used by those in power to refriends or punish their enemies.,,~ But the importance
instances lay precisely in the fact that they were, and should

41.
Before the American Bar Association Convention 3 (Aug. 13, 1975)
News Release), reprinted in 64 ILL. B.J. 216, 216 (1975).
the University of Chicago Law School Alumni Luncheon/Amer.
6 (May 21, 1975) (Dep’t of Justice News Release).
Before the Dedication Ceremonies of the Texas Law Center 9 (July 4,
News Release).
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be perceived as, aberrations, betrayals of the basic functions of the
office. Far from demonstrating a need to remove responsibility
from the President, they required a renewed understanding and
clarity about what that responsibility is--about what it means
"faithfully to execute the laws."
In considering the functions of the Presidency, Mr. Levi insisted on a radical distinction between partisanship--the manipulation o.f law enforcement for political advantage--and the interaction of law and policy. The former it was the precise duty of the
President to prevent; the latter it was the President’s central duty
to further. This most apolitical of Attorneys General might we
have been able to operate the Department of Justice, had he chosen to do so, with complete disregard of the President’s judgments.
He altogether rejected that role. He repeatedly asserted that the
policies of the Department were, and had to be, the policies of the
President, that the Department was the President’s arm in enforcing the laws and in helping to assure the lawfulness of executiv
branch actions. This last point was perhaps most important. For
Mr. Levi, the Presidency and the Department of Justice did not
represent isolated or parochial interests--interests somehow distinct from the law’s general concerns. To be sure, the President has
unique responsibilities to protect the country in times of nation
peril. But these responsibilities neither require nor allow other va
ues to be ignored. Together with the executive branch’s
bilities, in national security as much as in other matters, comes
obligation to consider all values that the exercise of those
bilities might affect. This is so, not because executive action
come before the courts and might be found unlawful, but
of the executive branch’s independent duty to conform itself
law and thus to legitimize its conduct. Because of the
constitutional duty, Mr. Levi said,
[t]he Department has to be a special advocate, not only
fending governmental decisions at law, but in the
infuse into them the qualities and values which are
most importance to our constitutional system .... It is ~
times said that, so far as the Department is concerned,
alone have this duty. I do not agree.46
If anything, in Mr. Levi’s view, the obligation of the
the Department was at its strongest precisely when
tion was least susceptible to judicial review. It was
Levi, supra note 43, at 4, 64 ILL. B.J. at 216.
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strong, therefore, in the area of national security, where the law
had created a "realm of ambiguity" about the executive branch’s
duties and their consequences for individual rights. "Where the
values are in conflict, the law is not as clear as it should be, and
the matter is of great importance to the safety of our country, the
burden upon the Department is heavy.’’4~

III. GOVERNMENT BY DISCUSSION
In these circumstances, the burden could be carried only by
setting out the conflicting values as clearly as possible and by articulating the Department’s own tentative efforts toward resolving
them:
[A] prime and useful function of the law as it operates is to
help explain the conflict in values and often to bring to issue
theproblems which are involved. This is not always possible;
discussion may be difficult. The central position and power of
the Department are such that it ought to attempt to be articulate about these conflicts in values.~8
Discussion was the critical term, central to Mr. Levi’s conception of what responsible government is all about. In discussing sepof powers--which he frequently was called upon to do in
course of his term--Mr. Levi rejected the notion that the Conmodel of government was one of constant contentiousand striving among the branches, with the courts as ultimate
"We are sometimes said to be a litigious people, but the
while it establishes a rule of law, was not intended to
a government by litigation. A government by representation
different branches, and with interaction and discussion,
be much nearer the mark.’’4~ What was intended was not the
of adversaries, but a government by discussion, in
effort would be made to respect the functions and integbranch and to assist in articulating values and seeking
of resolution.
phrase "a government by discussion" recurs repeatedly in
speeches and testimony as Attorney General2O It would
5, 64 ILL. B.J. at 216.
Aspects of Separation of Powers, 76 COLUM. L. Re.v. 371, 387 (1976).
Address Before the Boston College Bicentennial Convocation 7 (Sept. 28,
News Release); Levi, Address Before the University of Miami School
Exercises 4 (May 18, 1975) (Dep’t of Justice News Release).
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be very wrong to suggest, however, that Mr. Levi found the ideal o
a government by discussion very frequently met. "A major dif
culty today," he said, "has been the lack of discussion within soc
ety as to the basic problems we face.’’51 At one point, Mr. Le
referred to Frank Knight’s great skepticism about the frequency
genuine discussion, even in the academy, to say nothing of the
stitutions of government22 In fact, Mr. Levi’s model of a gover
ment. by discussion and the implications of that model for the d
ties of the President and the Department do not seem widel~
shared, among either friends or enemies of executive authori
Nonetheless, for two years, Mr. Levi, with the support of the Presi
dent, conducted a discussion about the Department, about presi
dential responsibilities, and about the policies of the law--a di
cussion that frequently was unilateral and, too often, had li
apparent result. But much of the value lay in the effort itself.
Robert Bork has said that Mr. Levi’s achievement as Attorney
General had to do, in significant part, with "the quality of d
sionmaking"--the quality that "determines an institution’s in
rity" but whose "nature can never be reported in the press.’’
Often the decisions themselves could not be publicly disclose
without doing harm to individual reputations and interests or ir
trievably defeating the purposes sought to be served. To the pres~
and to the public, the dark figure of the Department’s work mu
always be unknown--investigations not opened, warrants n
sought, surveillances not authorized. Even more important to pu
lic understanding, and equally impossible to disclose, was the de
sionmaking process itself. As Judge Bork described it, the proces
often took on the appearance of "good seminars.., with
ity to competing claims and the basic values of law.’’~
Perhaps the most remarkable quality about the
61 Levi, Address Before the National Conference on the Causes of Popular
tion with the Administration of Justice 21 (Apr. 9, 1976) (Dep’t of Justice
6s FRANK KNIGHT, The Planful Act: The Possibilities and Limitations
tionality, in FREEDOM AND REFORM: ESSAYS IN ECONOMIC AND SOCIAL PHILOSOPHY

Genuine, purely intellectual discussion is rare in modern society, even in
and academic circles, and is approximated only in very small and
groups. On the larger scale, what passes for discussion is mostly
bate. The intellectual interest is largely subordinate to entertainment, i.e.,
and being entertained, or the immediate interest of the active parties
dominance, victory, instructing others, or persuading rather than
in the impartial quest of truth.
~8 Bork, Presentation of Citation of Merit to Edward Levi, YALe. L.
1978, at 6, 7.
~Id.
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the perfect congruence between the process itself and the way in
which Mr. Levi publicly described its consequences, whenever it
was possible to do so. This quality is remarkable, not because it is
uncommon in government, then or now, but because a great many
observers assume, and continue to assume, that it is. Thushto
take one example--many observers assumed that Mr. Levi’s opinion as Attorney General, informing a Cabinet officer that a statute
authorized him to withhold information from a House subcommittee,~ did not represent Mr. Levi’s considered judgment on the law,
but was merely a gambit in a game of confrontation between the
executive branch and Congress. These observers were wrong. The
opinion, correct or not, was exactly what it purported to be. Moreover, it was based onhand, in Mr. Levi’s judgment, it had ~ be
based on~--Congress’s intent in the statute, and not in any way on
executive prerogative.~6 The incident was one of many in Mr.
Levi’s term in which some observers would not believe what Mr.
Levi claimed to be doing, instead regarding his actions as feints or
dodges to ward off more severe judicial or congressional restrictions on what the executive branch wanted to do. Uniformly, the
observers were wrong. The concept of government by discussion,
which Mr. Levi repeatedly described in public statements, was exthe process that he made to work in the Department of Jusand it was exactly the process that he hoped to see replicated
discussion, particularly in discussions with Congress.
There are many examples of these efforts. Thus Mr. Levi
to develop principles, for the Department’s own goverto determine when a federal prosecution should follow a
~n for the same conduct. In a similar vein, the Dedeveloped principles and procedures to govern subpoereporters’ sources.~ In each instance, the Supreme Court
the constitutionality of the Department’s prior practhat did not, for Mr. Levi, exhaust the obligation of the
to conduct itself in ways that were sensitive to the
Duces Tecum of House Committee--Confidentiality Requirement of ExAct, 43 Op. Att’y Gen. No. 4 (Sept. 4, 1975).
1975 A. AM. L. ScH. Paoc. (pt. 2) 101, 104-05 (discussing the reacand Mr. Levi’s attitude toward the decisionmaking process).
Address Before the Ninth Circuit Judicial Conference 1-10 (July 28, 1976)
News Release) (discussing development of Department procedures).
v. United States, 359 U.S. 187 (1959) (upholding federal prosecution,
acts that led to prior state conviction, against double jeopardy claim);
408 U.S. 665 (1972) (upholding subpoena of reporter against first
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values that the Department’s actions might affect.
In other areas, the affected values were much broader, deeper,
and more volatile. For example, Mr. Levi early introduced discussion of the desirability of limited but effective gun control.59 Toward the end of his term, he led in the development of proposed
legislation, under the direction of the President, designed to guide
use of the busing remedy in school desegregation cases in order to
achieve the purpoges articulated in the courts’ decisions while interfering as little as possible with other values, including, preeminently, the value of local responsibility and autonomy,es
In many respects, but especially in light of the pressures of
that period, the most critical of all the efforts that Mr. Levi undertook was the effort to discuss, both within the Department and the
executive branch and with Congress, the issues that had been
raised concerning abuses of the investigative process. These internal discussions led to singular achievements--in particular, the de
velopment of guidelines to govern the most sensitive areas of the
FBI’s investigative responsibilities21 The guidelines articulated
with care and detail the bases on which investigations properly
could be initiated and the circumstances that could justify the
of particular investigative techniques. They also clearly fixed responsibility for initiating (and terminating) investigations
strictly limited the use that could be made of the information
the investigations had discovered. The guidelines addressed
plex processes involving vital and sensitive interests. In the
tic security guidelines, they had to balance the danger to
potentially violent, albeit politically motivated, activity against!
risk of suppressing peaceful political dissent. That the
were devised at all--and devised, not in spite of the FBI,
the Bureau’s constant participation--was the result of the
tion of government on which Mr. Levi insisted, both in
in practice.
To be sure, the guidelines did not receive a
favorable reception. Some of the critics addressed the
dards the guidelines employed; others objected that certain
gative techniques or preventive actions should be 1:
~ See Levi, Address Before the Law Enforcement Executives
(Apr. 6, 1975) (Dep’t of Justice News Release).
~ See S. 3618, 94th Cong., 2d Sess., 122 CONG. REC. 20,282-85 (1976)
Desegregation Standards and Assistance Act of 1976).
e~ See Levi, supra note 56, at 103-04 (discussing the process of
gative guidelines).
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circumstances whatsoever. Mr. Levi regarded such criticisms, even
if he might have thought them misguided or wrong, as responsible
elements in the process of consideration, so long as they were directed to the substance of the issues: "The guidelines are extremely controversial, as is to be expected if they are to mean anything. They speak directly to many issues on which people
disagree.’’62 Mr. Levi found nothing surprising or objectionable
about such disagreement; areas of disagreement were exactly the
areas in which thoughtful efforts at resolution, however temporary,
were most necessary.
But there was another kind of criticism that saw the guidelines, not as an effort to help achieve rules for governance of important and sensitive activities, but as a feint to avoid control.of
the Bureau’s functions by Congress and by the .courts.68 It is true
that Mr. L~vi vigorously opposed suggestions that courts make
day-to-day decisions about the conduct of investigations, suggestions that would radically expand the scope of the fourth amendment’s warrant requirement. He opposed such suggestions, however, not because of an abstract concern about executive prerogative, but because they would distort the functions of both the
executive branch and the courts24 His response to such suggesions, moreover, had nothing to do with resistance to statutory
To the contrary, Mr. Levi said that a principal purpose of
effort to establish guidelines was to assist both Congress and
executive branch in determining the areas in which clear statuauthorization and control might be necessary.@8
For Mr. Levi, legislation governing executive functions did not
in itself, a defeat or an invasion of the constitutional
of the President. The effects on the authority conferred by
II depended not on the fact of legislative guidance, but on
The critical distinction was between legislation that
executive authority--for example, by removing executive
to independent agencies or to the courts--and legislation
executive authority intact but established the appropriate
means of its exercise.
the best example of this during Mr. Levi’s term was
103.
at 103-04 (discussing criticism by the New York Times).
ings Before the Subcomm. on Civil and Constitutional Rights of
on the Judiciary, 94th Cong., 1st Sess. (set. no. 2, pt. 3) 253, 255 (1976)
Attorney General Edward H. Levi).
note 56, at 104.
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the effort to deveiop legislation to govern foreign intelligence elec
tronic surveillance. The practice had gone on, under presidential
direction and authorization, for forty years. When it began, it
seemed to present no significant legal question, at least in the
usual sense, since the Supreme Court, in the Olmstead case, had
held wiretapping (with or without judicial warrant) to be outside
the scope of protection of the fourth and fifth amendments.~e
Forty years later~ in Katz v. United States,e~ the Court overruled
Olmstead, holding both that electronic surveillance can invade
constitutionally protected interestsee and that, in general, elec
tronic surveillance could satisfy the fourth amendment’s reasona
bleness requirement only if undertaken pursuant to a judicial war
rant29 But Katz reserved the question of whether the warrant
requirement applied to surveillances undertaken, under authority
of the President, for national security purposes. And Congress, in
enacting Title III of the Omnibus Crime Control and Safe Streets
Act of 196879 to govern electronic surveillance for law enforcement
purposes, disclaimed any intention of limiting the President’s con
stitutional authority to protect the national security against cer
tain foreign or domestic threats.7~ In 1972, in the Keith Case, the
Supreme Court addressed the President’s power in domestic security cases.72 It held that, in such cases, particularly because of the
risks that unsupervised executive action might pose to domest
political dissent,~2 the fourth amendment requires prior judicia
authorization.~ Again, however, the Court reserved any decisio
concerning application of the warrant requirement to national
curity matters involving foreign powers or their agents.~
Thus, by 1975, both Congress and the Supreme Court had
frained from interfering, even by inference, with the use of
tronic surveillance for foreign intelligence purposes, even
such use had been publicly acknowledged. Moreover, the two

~ Olmstead v. United States, 277 U.S. 438, 464-66 (1928), overruled, Katz
States, 389 U.S. 347, 352-53 (1967).
’~ 389 U.S. 347 (1967).
~ Id. at 352-53.
o~ Id. at 357-59.
7o Omnibus Crime Control and Safe Streets Act of 1968, Pub. L. No. 90-351,
212, tit. III (codified as amended at 18 U.S.C. §§ 2510-2520 (1982)).
7~ 18 U.S.C. § 2511(3) (1970), amended by 18 U.S.C. § 2511(2)(e), (f)
~! United States v. United States Dist. Court, 407 U.S. 297 (1972)
the Keith Case after the district judge whose orders were under review).
~s Id. at 314.
7~ Id. at 320-21.
7~ Id. at 321-22.
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cuit courts that had considered the question had squarely held
that, at least where electronic surveillance is employed against foreign powers or agents of foreign powers, under presidential authorization, no judicial warrant was required.~6 To be sure, in an extravagant display of judicial overreaching, the plurality opinion in
Zweibon v. MitchelP~ purported to find a warrant necessary with
respect to all national security surveillances, whether or not they
involved criminal offenses, and whether or not they involved foreign powers or their agents. But the holding of Zweibon, given the
facts of the case and the opinions necessary to the majority, did
not go beyond Keith itself.~6
In 1975, therefore, it seemed reasonably likely, although by no
means certain, that the Supreme Court would excuse foreign intelligence surveillances from the warrant requirement should it be
called upffn to decide the question. Given this legal climate, and
given the actual practice as of 1975, it may seem difficult, in retrospect, to discern why further action was necessary. The number of
foreign intelligence surveillances authorized at any given time was
very small: in 1974, there were 190 telephone wiretaps and 42 surveillances by microphoneY~ The surveillances were conducted only
with the specific, personal approval of the Attorney General, after
elaborate review by other officers of the Department. Mr. Levi approved surveillances only
when the requested electronic surveillance is necessary to protect the Nation against actual or potential attack or other hostile acts of a foreign power; to obtain foreign intelligence
deemed essential to the security of the Nation; to protect haUnited States v. Butenko, 494 F.2d 593, 604-05 (3d Cir.) (en banc), cert. denied, 419
(1974); United States v. Brown, 484 F.2d 418, 426 (5th Cir. 1973), cert. denied, 415
(1974).
516 F.2d 594, 614 (D.C. Cir. 1975) (en banc), cert. denied, 425 U.S. 944 (1976). The
opinion deserves recognition as a particularly straightforward exposition of a very
school of thought concerning the role of the courts in our society. The exposition
opinion’s approach to judicial decisionmaking and in certain candid statee following: "[W]e are mindful that the judicial system is the focal point
and controversies of our society, and that the task of a judge, though not
or a simple one, is to resolve those controversies in the fairest manner of
516 F.2d at 650-51 (plurality opinion) (emphasis added).
involved wiretaps of the offices of the Jewish Defense League, which, alengaged in anti-Soviet activities having an impact on foreign relations, 516
was not itself the agent of a foreign power. Thus the holding of the case does
wiretaps
of foreign
collaborators.
Id.the
at 614.
In addition,
of the eight
sat on the
en bancagents
panel, or
only
four endorsed
blanket
warrant requirement.
Levi).

Activities, supra note 11, at 66, 69 (statement of Attorney General
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tional security information against foreign intelligence activi
ties; or to obtain information certified as necessary for the
conduct of foreign affairs matters important to the national
security of the United States.8°

In addition, the subject of the surveillance had to be actively and
consciously engaged in assisting a foreign power or foreign-based
political group, and there had to be assurance that the surveillance
would involve the minimum necessary physical intrusion21
But despite the relative infrequency of the surveillances, and
despite the stringent procedures and standards that had been developed, foreign intelligence surveillance received an extraordinary
amount of attention in Congress, in the press, and in the legal
literature. The reason, I suppose, is clear enough. It was the preeminent area in which important principles of individual right
seemed to conflict with very practical--indeed, critical--national
security needs. The last point deserves special emphasis. I believe
it is accurate to say that, by the very nature of the foreign intelligence enterprise, electronic surveillance is an essential and irreplaceable tool. Indeed, the terms of the debate seemed almost to
assume that this was so. The cases and the commentary seemed to
focus on the question of whether the judicial warrant requirement
ought to apply, with little if any attention given to the circum
stances in which a warrant should issue. The discussion by
large had not addressed whether the criteria articulated by the Attorney General were the right criteria. Instead, the problem,
ently, was that the Attorney General could not be trusted to
them.
Mr. Levi saw the problem very differently. As noted
electronic surveillance for foreign intelligence is, at least in
circumstances, of critical importance. At the same time, the
veillance itself and the circumstances that call for it must be
tained in confidence. But this very secrecy presented a
fear of possible abuse, abuse the more to be feared because
difficulty of detection. In sum, the question for Mr. Levi
to legitimate the use of a vital intelligence technique. The le
tion, in his view, could take place only through discussion
the extent possible, agreement concerning the
sions for surveillance. Moreover, although few
~o Id. at 90.
~ Id.
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seemed to recognize the fact,s2 an understanding of the justifications for foreign intelligence surveillance had a great deal to do
with whether a judicial warrant requirement made any sense. If
the surveillance were deemed reasonable--hence constitutional-only when the foreign intelligence activity constituted a
crime, then application of the ordinary warrant requirement might
be justified. But foreign intelligence surveillance has great significance to national security interests even when its purpose is unrelated to gathering evidence for eventual criminal prosecution.
Quite unlike law-enforcement surveillances, a principal interest is
simply to know what the foreign agent is up to. In short, what supports the reasonableness of the surveillance--if anything--is the
value to national security and foreign policy interests of the information sought.
For much of Mr. Levi’s term, an effort was made to develop
legislation articulating the legitimate purposes of foreign intelligence surveillances and, in light of those purposes, devising procedures that would provide assurances against abuse. The legislation
that eventually was proposed sought both~ to preserve executive responsibility and, at the same time, to provide an independent determination that the objective conditions required for surveillance
been met.a3 The legislation would have required both confirmation by
executive
branchpurposes
that the information
sought was
forthe
foreign
intelligence
and a determination
by
officer, specially selected and acting under special confiprocedures, that the subject of the surveillance was the
of a foreign power.
There were those who objected vigorously to the propoon the ground that it allowed surveillance without probto believe that the subject had engaged in criminal acts,
on the ground that it called upon courts to exercise power
beyond the scope of the authority conferred by article III.
of historical understanding--as a matter, quite possiwise policy in a wiser world--the latter argument almost
was correct.8~ Mr. Levi by no means dismissed this con-

exceptionHw~s
Presidential
to Gather
TenandLacovara,
Amendment
IV, LAw & Power
CONT~Mp.
Pso~s.,Intelligence:
Summer 1976,The
at 106,
12,750, 94th Cong., 2d Sess., 122 CONG. R~.c. 7720 (1976); S. 3197, 94th
122 CONG. R~.c. 27,292 (1976).
T^~LOR, Search, Seizure and Surveillance, in Two STu]}I~.S IN CONSTI19, 85-88 (1969) (approval of surveillance orders is outside art. III
~uirement).
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cern. But he believed that the bill placed the critical obligation to
determine need where it belonged--in those officials who had the
knowledge, experience, and responsibility to make the necessary
judgments. "With such responsibility clearly placed," Mr. Levi
said, "there comes.. ¯ accountability--to the President, of course,
but ultimately to the Congress, and to the people.’’a~
The foreign intelligence surveillance bill did not pass in the
form Mr. Levi had supported. A significantly different bill became
law two ~ears later.86 The wisdom of that law--indeed, the wisdom
of the bill Mr. Levi had proposed--is a matter of debate. As Mr.
Levi said of the Guidelines, debate could not be avoided if such
standards of official behavior were to mean anything.
CONCLUSION

Near the end of his term as Attorney General, Mr. Levi spoke
of the possible contribution of the academic world to government:

The greatest influence of [the academy’s] collective wisdom on
policy in government may be the demonstration of how inquiry proceeds, the patience which can be exercised to find
the truth, the willingness to admit error; the ability to hold
strong views and yet to exercise what Martin Buber in speaking of the requirements for a community of communities
called "a great spiritual tact.’’8~
Looking back now on the period, it may seem d
whether the crisis in American government was as deep as it
appeared. In part, the doubt may arise from the fact that
passed through the period without the radical changes in the
ture of government that were seriously discussed and that, at 1
time, seemed at least possible. But there have been
the changes run, I believe, much more deeply than may be
posed. The changes have come in the degree of consc
responsibility for governmental acts, and in a
pering of the enthusiasm for governmental power, focused
85 Electronic Surveillance Within the United States for
Hearings on S. 3197 Before the Subcomm. on Intelligence and the Rights
the Senate Select Comm. on Intelligence, 94th Cong., 2d Sess. 76, 80 (1976)
Attorney General Edward H. Levi).
88 Foreign Intelligence Surveillance Act of 1978, Pub. L. No. 95-511, 92
(codified at 50 U.S.C. § 1801 (1982)).
57 Levi, Address Before The Conference on the Place of Philosophy
American Nation, The Graduate School of the City University of New York
1976) (Dep’t of Justice News Release).
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the executive branch, but on the arrogation of power generally,
whatever branch may engage in it.
Mr. Levi provided, in that critical period, a unique and
uniquely powerful voice. He brought to the ofiice of Attorney General a coherent understanding of the meaning of the rule of law
and of its implications for public responsibility. From that understanding, he conducted the discussion inside and outside the Department in what may have seemed, to many observers, unaccustomed terms--terms drawn from the basic sources of our legal and
constitutional tradition. I do not know, and cannot demonstrate,
that Mr. Levi caused significant changes in the way the government works or in the way we think about how the government
ought to work. Too many forces and elements have played roles.
But the force of Coherent understanding can~ be powerful, especially whe~ it is reflected clearly in public statements and acts, and
especially when it is accompanied by "a great spiritual tact." What
mattered most was not the specific proposals or the specific acts
but the intellectual and ethical integrity with which they were approached, the insistence on thoughtfulness and candor about the
values they might affect. The achievement was perhaps elusive, but
there is none of greater service to society.
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EHRLICHMAN v. SIRICA ET

No. A-93. Decided August 28, 1974
Application for stay of District Court’s order setting applicant’s
criminal trial date, on alleged grounds that pretrial publicity
pr.ec]uded applicant’s receiving a fair trial in the venue at the
time set and that he lacks sufficient time to prepare his defense,
is denied. The responsibility for passing on a claim for a change
of venue or delay in a trial because of prejudicial pretrial publicity
calls for the exercise of the highest order of sound judicial discretion by the District Court, and doubts about the correctness
of the order, particularly after the Court of Appeals has reviewed
it and denied mandamus, do not constitute sufficient basis for
contrary action by an individual Circuit Justice absent the most
extraordinary circumstances. Denial of the application here indicates no view on the issues presented, and any errors in the
exercise of discretion in resolving those issues are subject to
appellate review.
MR. CI-IIEF JUSTICE BURGER, Circuit

Justice.
This application comes before me as Circuit Justice
for a stay of the District Judge’s order setting trial for
September 30, 1974, of United States v. Mitchell, D. C.

Crim. No. 74-110. Defendant Ehrlichman seeks this
stay alleging that past and continuing prejudicial publicity has made it impossible for him to receive a fair
trial in this venue at the time now set, and that he will
not have sufficient time to prepare his defense.
The trial had been set for September 9, 1974. When
both the prosecution and defense asked for more time
to prepare for trial the District Court denied the requests,
and applicant, inter alia, petitioned for a writ of mandamus from the United States Court of Appeals for the

District of Columbia Circuit to delay the trial. That
court, sitting en banc, did not rule directly on the petition,
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but instead remanded and recommended that the District
Judge consider delaying the trial three or four weeks so
all parties would have more time to prepare; one judge
based his concurrence on prejudicial publicity as well.
The District Judge then ordered the trial to be deferred
for three weeks from September 9, 1974.
The present application is presented to me, as Circuit
Justice for the District of Columbia Circuit, to delay the
start of the trial until January 1975. The application
puts forth the same reasons as were before the Court of
Appeals. The United States has filed a response opposing any further delay.
The function of a Circuit Justice in these circumstances
is limited. It do~s not ordinarily encompass overseeing
pretrial orders in pending criminal prosecutions. Such
matters are essentially within the sound judicial discretion of the trial judge who must be presumed to be intimately aware of the case at hand and other, factors
which bear upon the relief sought. Frohwerk v. United
States, 249 U. S. 204 (1919) ; Goldsby v. United States,
160 U. S. 70 (1895); Isaacs v. United States, 159 U. S.
487 (1895).
The limited power of a court of appeals, whether by
way of mandamus or in its supervisory function over
trial courts, must be looked to as the primary source of
relief since such courts are in closer touch with the facts
and factors presented in the workings of the regular
activities of the district courts within a circuit.
Here the Court of Appeals has denied mandamus relief, but exercised something in the nature of a de facto
supervisory function by remanding the issue to the District Court with intimations that some delay would be
appropriate. It is only a coincidence that the location
of this trial is in the same city as the seat of this Court,
giving Members of this Court essentially the same ex-

OCTOBER TERM, 1974
Opinion in Chambers

419 U. S.

posure as that of the trial judge and the Court of Appeals
to the pretrial publicity which forms a partial basis for
the relief requested. Except for cases coming from the
District of Columbia Circuit, ~ Justice of this Court is
ordinarily far removed from the setting of the trial.
General principles about the function of ~ Circuit Justice
in a situation of this kind are not to be formed from such
a unique settihg. An individual Circuit Justice does not
possess the supervisory powers of a court of appeals
concerning the activities of the district courts within its
circuit.
One course open in this setting and in light of the
gravity of the claim of prejudicial pretrial publicity
would be to refer this ~pplication to the full Court for
action at the opening of the October 1974 Term on October 7. However, this in itself would defer starting of the
trial to at least sometime in the latter half of October
since neither party would be expected to go to trial immediately following this Court’s action. To follow this
course would have the operative effect of an additional
stay of three or four weeks, assuming denial of the relief
requested.
The responsibility for passing on a claim for change of
venue or delay in a trial because of prejudicial pretrial
publicity calls for the exercise of the highest order of
sound judicial discretion by the District Court. Doubts
about the correctness of a district court decision fixing
a trial date in these circumstances, particularly after the
Court of Appeals has reviewed the matter and denied an
application for mandamus, are not sufficient to form a
basis for contrary action by an individual Circuit Justice.
The District Court bears responsibility commensurate
with its authority in such matters, and only in the most
extraordinary circumstances should an individual Circuit
Justice intervene.

EHI~LICHMAN v. SIRICA
Opinion in Chambers

The application for a stay is therefore denied, but this
action is not to be taken as intimating any view whatever on the issues presented by the order of the District
Court or the action of the Court of Appeals. The resolution of these issues should they arise after verdict must
await the normal appellate processes. Sheppard v. Maxwell, 384 U. S. 333, 362 (1966).
Application denied.
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David Lionel Bazelon

David Lionel Bazelon (September 3, 1909-February 19, 1993) was a
judge on the United States Court of Appeals for the District of Columbia
Circuit.

Born in Wisconsin, David Bazelon grew up in Chicago and earned a B.S.L
from Northwestern University in 1931. He worked in private practice for a
few years and then worked as the assistant U.S. attomey for the Northern
District of Illinois from 1935 to 1946. He then worked as the assistant U.S.
attorney general for the U.S. Lands Division form 1946 to 1949. In 1949,
when he was 40 years old, President Harry S. Truman named him in a
recess appointment to the United States Court of Appeals for the District of
Judge Bazelon, courtesy of Bazelon.org
Columbia Circuit; he was the youngest judge ever appointed to that court.
From 1962-1978 he served as chief judge and semi-retired in 1979 into
Chief Judge of United States Court of Appeals
senior status. He died in 1993 of Alzheimer’s disease.
for the District of Columbia Circuit
In office
Judge Bazelon’s former law clerks include prominent figures such as Alan
1962- 1978
Dershowitz, Loftus Becker, and Thomas Merrill. The Bazelon Center for
Preceded by
Wilbur Kingsbury Miller
Mental Health Law, an organization devoted to legal advocacy on behalf
James Skelly Wright
Succeeded by
of persons with mental disabilities, is named after him.
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Influencing the United States Supreme Court

Judge of United States Court of Appeals for the
District of Columbia Circuit
In office
1949 - 1979
Nominated by
Harry Truman
Preceded by
none
Harry T. Edwards
Succeeded by
Born

Died
Judge Bazelon was for decades the senior judge on the US Court of
Nationality
Appeals in the District of Columbia, and a close associate of Justice
William Brennan’s; the pair had met in 1956.[1]. Justice William Douglas Religion
and President Johnson would be their sometime companions on trips to
baseball games.[2]

September 3, 1909
Superior, WI
February 19, 1993
Washington, DC
American
Jewish

Bazelon served with Warren Burger on the same DC Court of Appeals for over a decade, and the two grew to be not just
professional rivals, but personal enemies as well.[3]
The Washington Post would note in 1981 that during the Warren Court era, lawyers who wanted a Bazelon opinion upheld
would do well to mention the judge’s name as many times as possible in their briefs... "One mention of this name was worth 100
pages of legal research."[4]
Bazelon became a primary source of Justice Brennan’s law clerks.[5]

Career
Bazelon had a broad view of the reach of the Constitution.[6] Conservatives viewed the judge as dangerous for his tendency to
rule in favor of the lower class, the mentally ill, and defendants.[7] Bazelon authored many far-reaching decisions on topics as
diverse as the environment, the eighteen-year-old vote, discrimination, and the insanity defense.[81 Many of his radical rulings
were upheld by the Supreme Court.[9]
Bazelon was the first appellate judge to suggest that civilly-committed mental patients had a right to treatment, in the 1966 case
Rouse v. Cameron.[10]
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Feud with Burger
Bazelon was the nemesis of Chief Justice Warren Burger beginning from the time both served on the Court of Appeals. [11]
Bazelon was a nationally recognized advocate for the rights of the mentally ill, and his opinion in 1954’s Durham v. United
States (which adopted a new criminal insanity test) set off a long clash between the two judges.[12] Under Bazelon’s Durham
rule, a defendant would be excused from criminal responsibility if a jury found that the unlawful act was "the product of mental
disease or mental defect," rather than the product of an "irresistible impulse" (which was the old test).[13] Burger found the
Durham rule deeply objectionable, and this was one of many serious disagreements the two would have over the course of their
careers.[14] Bazelon’s reach extended to Burger’s tenure on the Supreme Court, thanks to Bazelon’s close friendship with Justice
Brennan.

External links
¯ Biography on Federal Judicial Center web page
¯ Biography at Judge David L. Bazelon Center for Mental Health Law
¯ David L. Bazelon Papers
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DESCRIPTIVE SUMMARY
Biddle Law Library Archives
Repository:
Bazelon, David Lionel, 1909-1993
Creator:
Title:

David L. Bazelon Papers

Dates:

1941-1993 and undated

Quantity:

About 15,000 items, 212 linear feet

Biog raphical/Historical Abstract: David Lionel Bazelon (1909-1993) graduated from Northwestern University Law School in 1932. In
1936, Bazelon joined the United States Attorney’s Office in Chicago, where he specialized in tax
cases. In 1949, President Harry S. Truman appointed Bazelon to the newly-created United States
Court of Appeals for the District Columbia, making Bazelon, at forty years old, one of the youngest
people ever appointed to a federal judgeship. He served on the court from 1949 to 1984, acting as
Chief Judge from 1962 to 1978. During this time the Circuit Court of Appeals for the District of
Columbia was often considered the nation’s second highest court. In his years on the court Bazelon
was involved in decisions on matters ranging from the use of DDT to the definition of insanity. In the
mid-1980s Bazelon stopped hearing cases and finally retired from the bench. He died on February
19, 1993, of Alzheimer’s disease.
Scope and Content Abstract:

The collection, 1941-1993 and undated, includes case files related to Bazelon’s activities as judge on
the District of Columbia Court of Appeals, including case and subject files. The collection also
includes papers related to Bazelon’s organizational affiliations, speeches, lectures, and writings. The
largest part of the collection comprises subject files related to Bazelon’s legal and social advocacy
activities, including issues related to mental health law. The collection also includes a series of
personal and career files, as well as a selection of audiovisual materials.

Identification:

MSS2

Language:

English

BIOGRAPHICAL NOTE
David Lionel Bazelon was born in Superior, Wisconsin in 1909, the ninth child of Russian Jewish immigrants. His father had been a
peddler who later owned a general store. He died when David was two, and shortly thereafter the family moved to Chicago, where
David attended public schools. In the twenties he worked as a movie theater usher and store clerk while attending the University of
Illinois and Northwestern University Law School. He was the first person in his family to go to college. Many years later, after he had
been the Chief Judge of the United States Court of Appeals for the District of Columbia for several years, he admitted that his own
childhood, spent in less than comfortable circumstances, contributed to the development of his well known sympathy for society’s
underdogs.
In 1932 after graduation from law school and admission to the illinois Bar, Bazelon entered the private practice of law, but not for
long. He joined the United States Attorney’s Office in Chicago in 1936, where he specialized in tax cases. He handled the civil tax
cases brought against some of Chicago’s most notorious gangsters of the thirties.
In 1940 he returned to private practice, this time with the law firm of Gottlieb and Schwartz in Chicago. In a short time he became one
of five senior partners in this firm of 32. He was by far the youngest senior partner. He was also an active supporter of Roosevelt and
Truman, and became friendly with people connected with the Truman administration. In 1946 he left private practice for the last time
to join the United States Justice Department as Assistant Attorney General in charge of the Land Division. He soon moved to head
the department’s Office of Alien Property, where he oversaw the disposition of the assets of more than two hundred companies
previously owned by Germans or Japanese whose assets had been frozen during the war. ’
In 1949 President Truman created fifteen new federal judgeships and David Bazelon was appointed to fill one of these in the United
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Stated Court of Appeals for the District of Columbia. At forty years old, he became one of the youngest people ever appointed to a
federal judgeship. From 1949 to 1984, David Bazelon served on this court, and for sixteen of those years, from 1962 to 1978, he
served as Chief Judge.
During this time the Circuit Court of Appeals for the District of Columbia was often considered the nation’s "second highest" court.
Because of its location, this court heard not only the appeals originating in the District, but also appeals brought involving the ever
increasing number of government agencies located in Washington. David Bazelon and his liberal colleagues on the court (in
particular Judge J. Skelly Wright) set the tone for the court and also influenced much of the decision-making of the Supreme Court.
Through the sixties most of the decisions from the District of Columbia Circuit Court of Appeals which were appealed to the Supreme
Court were affirmed. Of course, this changed in the seventies. With his former colleague, Warren Burger, as Chief Justice, and new
conservative justices on the Supreme Court, and newer conservative judges on the District of Columbia Circuit Court of Appeals,
Bazelon and his colleagues found themselves out of fashion.
In his years on the court Bazelon was involved in decisions on matters ranging from the use of DDT to the definition of insanity. His
real interest, however were in the areas of the relationship of science to law, the rights of defendants (especially the rights of indigent
defendants to adequate counsel), the rights of children, and the rights of those committed to mental institutions to treatment. From
the late sixties through the seventies Bazelon served on many commissions and boards of organizations which dealt with these
problems, and he gave numerous speeches and lectures on these subjects. He was on the faculty of the Department of Psychiatry of
George Washington University, a member of the National Academy of Sciences, and a regular lecturer at Johns Hopkins University.
His speeches often stirred up controversy, which, of course, is what he wanted them to do. He was an activist on the bench and off.
For years he was a pivotal figure in a circle of Washington D.C. liberals that included not only lawyers and judges, but professors,
congressmen, psychiatrists, writers, and noted journalists.
In the mid 1980s Bazelon stopped hearing cases and finally retired from the bench. He died on February 19, 1993, of AIzheimer’s
disease.
(back to top)
COLLECTION OVERVIEW
The David L. Bazelon Papers, 1941-1993 and undated, include case files related to Bazelon’s activities as judge on the District of
Columbia Court of Appeals, including case and subject files. The collection also includes papers related to Bazelon’s organizational
affiliations, speeches, lectures, and writings. The largest part of the collection comprises subject files related to Bazelon’s legal and
social advocacy activities, including issues related to mental health law. The collection also includes a series of personal and career
files, as well as a selection of audiovisual materials.

Arrangement of Collection
1. Cases
2.Speeches, Lectures, and Writings
3.Court Administration Papers
4. Organizational Papers
5. Meeting Papers
6. Subject Files
7. Correspondence
8. Biographical and Career Papers
9.Audiotapes and Photographs
(back to top)
RESTRICTIONS
Conditions Governing Access
The archives reserves the right to restrict access to materials of sensitive nature. Please contact the department for further
information.
Access is restricted to portions of the David L. Bazelon Papers that remain unprocessed.
Copyright Notice
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Copyright is retained by the authors of items in these papers, or their descendants, as stipulated by United States copyright
law.
(back to top)

ADMINISTRATIVE INFORMATION
Acquisitions Information
Donated by Richard L. Bazelon as Trustee for the Trust, which was created in connection with the career of David L. Bazelon
as a judge on the United States Court of Appeals for the District of Columbia. They were donated on December 30, 1986 and
received on May 28, 1987.
Processing Information
Processed by Melissa Backes.
Encoded by Jordon Steele, July 2007.
Preferred Citation
[Identification of item], in the David L. Bazelon Papers, in Manuscripts Collection #2, Biddle Law Library, University of
Pennsylvania Law School.

Additional Descriptive Resources
A folder-level container list is available offline in spreadsheet form.
(back to top)

DETAILED DESCRIPTION OF THE COLLECTION
1. Case Files, 1964-1981.57 linear feet.

Box

1-57
Arrangement: Chronological, then alphabetical by appellant within each year. In cases where the United States is the
appellant, the file is arranged alphabetical by the appellee.
Scope and Content: Memoranda, notes, intra-court correspondence, drafts of opinions, vote sheets, some briefs, and
occasional extraneous material like clippings or pertinent articles. These documents give insights into not only the
history of high-profile cases like the DeCoster cases or Environmental Defense Fund v. Ruckelshaus (leading to the
banning of DDT), but also into the general decision-making process of the court.
(back to top)
2. Speeches, Lectures, and Writings, 1957-1984. 36 linear feet.

Box
5893

Arrangement: Chronological.
Scope and Content: This series reflects Bazelon’s continued interest in both legal and social problems like the social
causes of crime and the relationship of law to science and technology. It also shows the interest of the legal community and
the general public in the Bazelon’s views on these topics. Drafts, memoranda, and correspondence are included in these
folders. Also of interest are the lists of friends, former clerks, and colleagues to whom he sent copies of drafts. These lists
give a good picture of the liberal circles in which Bazelon traveled. In some instances, for example a speech delivered in
1981 entitled, "Crime: Towards a Constructive Debate," which challenged Chief Justice Burger’s views on how to handle
crime in America, there are clippings of editorials, copies of articles pro and con, as well as correspondence.
(back to top)
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3. Court Administration Papers, 1950-1985. 6.5 linear feet.

Box 94-Box
101, Folder 5

Arrangement: Alphabetical by subject, with one topic, titled "Criminal Justice Act," filed at the end.
Scope and Content: This series shows the bureaucratic side of the Bazelon’s position as Chief Judge,
including supervising defendants sent to St. Elizabeth’s Hospital, implementing provisions of the Criminal
Justice Act, and coping with problems with the court’s switchboard.
(back to top)
4. Organizational Papers, 1952-1985. 34 linear feet.

Box 101,
Folder 6-Box
134

Arrangement: Alphabetical by organization name.
Scope and Content: Meeting minutes, memoranda, and correspondence from organizations and committees on
which the Judge served on a continuing basis, and they show a breadth of interest ranging from the District of
Columbia’s Model Schools program to the Commission on Accreditation for Corrections.
(back to top)
5. Meeting Papers, 1966-1982. 5 linear feet.

Box135139

Arrangement: Chronological by year of meeting.
Scope and Content: Documents from meetings or panels to which the Judge was invited to speak or participate on
a one-time basis, including materials related to congressional testimony.
(back to top)
6. Subject Files, 1941-1986 and undated. 67.5 linear feet.

Box
140207

Arrangement: Alphabetical by subject, with one subseries, "Insanity," filed at the end.
Scope and Content: Correspondence with colleagues and experts, and related articles, clippings, reports, etc., on a wide
range of subjects including alcoholism, capital punishment, psychiatry, mental health, insanity, indigent defendants, and
speedy trial. There is an extended correspondence on religion and a dialogue with then Attorney General Nicholas
Katzenbach on criminal interrogations, much of which became public just before the Supreme Court decided the Miranda
case.At the end of this series is a subseries of 13 linear feet containing Bazelon’s collection of Insanity Briefs. Some of the
briefs are from cases that came before him, but many are from other courts. This subseries reflects Bazelon’s interest in the
concept of insanity and the insanity defense which started in the mid 1950s with his Durham decision and continued
throughout his career.

(back to top)
7. Correspondence, 1962-1979. 3 linear feet.

Box 208-210

Arrangement: Generally filed alphabetically by sender, although there are a few general correspondence files.
Scope and Content: Primarily invitations to speak or serve on panels.
(back to top)
8. Biographical and Career Papers, 1946-1993. 1.5 linear feet.

Box 211-Box
212, Folder4

Scope and Content: Clippings about Bazelon, letters of congratulations relating to his appointment to the
Justice Department, memoranda about his appointment and duties as Chief Judge, obituaries following his
death in 1993, and related papers.
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(back to top)
9. Tapes and Photographs, t966-1982 and undated. About 20 items.

Box 212,
Folder 5-6

Scope and Content: Primarily photographs of Bazelon is various capacities, including Chief Judge. This
series also include 3 audio cassette tapes of speeches given by Bazelon.
(back to top)
Copyright 2007 University of Pennsylvania Law School 3400 Chestnut Street Philadelphia, PA 19104
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Geoff Shepard
From:
Sent:
To:
Subject:

robert edwards [rledwards@voicenet.com]
Thursday, August 28, 2008 8:20 AM
Geoff Shepard
Re: Moving forward to Chester

Geoff,

The effort to condense the project to 3 pages demonstrates my fear about it being still born if it ever sees the light of day--not
that it was difficult, it’s that I’m bored stiff with reiteration. I think the one about Philadelphia needs to start right off with the
idea you described about the mayor wanting to find common cause with surrounding communities, but I found I didn’t
remember the reasons you put forth. I think it had something to do with security and I’m hoping you’ll be able to provide a draf
of the concept. The list of financial aid potential could probably be longer in both cases, but I think throwing in a lot of
unsubstantiated names risks seeming ridiculous if anyone with a firmer grip on funding reads it. Would Walter Clayton know
U of P should be on the list for either or both Philadelphia and Chester?
The Deshong 3 pages should come with hard copy of some stuff I found on the Internet, but I think it’s easier for you to edit
these in this form so I’ll put the paper pages in your mailbox later today. As late as February of this year, the place was being
discussed at the PA house of representatives appropriations committee hearing on the budget. Remind me to be careful of what I
say when the proceedings are being recorded by a stenographer! The building was tumed over to the county by the orphan’s
court, which makes the likelihood of a permanent job as curator fade in my mind.

I think you said it didn’t matter if we were proposing to sell sardines to visiting Shriners, but I thought some description of the
Arts and Crafts movement had to be included in both to try to demonstrate particulars.
Thinking up 2 other Page Talbotts is going to be the hard part.., no, maybe convincing you to care about this for its own sake
rather than for mine might be harder.
Thanks.
Robert
THE YEAR OF ARTS AND CRAFTS, PHILADELPHIA

The city of Philadelphia and its suburban neighbors including towns and boroughs like New Hope, Doylestown, Bryn Athyn,
Valley Forge, Bryn Mawr, Merion, Paoli, Rose Valley, and Chadds Ford have a unique as yet uncelebrated bond: They form the
core of the Arts and Crafts movement in Pennsylvania. Indeed historians agree that the movement’s British roots took hold at
Philadelphia’s Centennial Exposition and quickly spread with profound effect on the entire nation.

Despite its name, the Arts and Crafts movement was not only about the aesthetics of individual art objects. It was primarily
about societal reform wherein the dignity of each individual life would be wrested from enslavement to rampant
industrialization. The Quaker philosophy pervasive in Southeastern Pennsylvania provided the right conditions for bringing t
needs of industry together with the needs of the people through education. Other parts of the country viewed industry as the
enemy of quality of life, whereas the Philadelphia area founded schools where men and women learned how to design for
industry. Women in particular were given the opportunity to determine their own quality of life through education in industria
arts--the Philadelphia Museum of Art began as the Philadelphia School of Industrial Arts. The Moore College of Art began as
the Fleischer Art Memorial began as
Even the above short summary of the evolution of the Arts and Crafts movement reveals how central Philadelphia was to an
intellectual process that continues to shape the way we live. The city of Philadelphia is a museum of the movement’s legacy-every block is enhanced with buildings designed by Frank Furness, Wilson Eyre, and Will Price decorated with Mercer tiles,
Willett stained glass, and Samuel Yellin ironwork.
>The surrounding smaller communities are often dominated by their Arts and Crafts heritage if they were not in fact formed
because of the Arts and Crafts movement:

>Henry Chapman Mercer built his home, museum and tile factory in Doylestown, where they are now the town’s primary
tourist draw.
>John Pitcaim oversaw the building of the national cathedral of the Church of the New Jerusalem; His church and home now
define the town of Bryn Athyn.

>Wilson Eyre’s ideas about country houses influenced Americans from coast to coast; His most important houses are sprinkled
over Chestnut Hill.
>The Borough of Rose Valley did not exist before Philadelphia architect Will Price built a village based on Arts and Crafts
principles; His Utopian experiment is still a vibrant community.
>The Brandywine school of artists learned illustration crafts and found inspiration in Chadds Ford; Andrew Wyeth and his son
Jamie continue the vision ofN. C. Wyeth and Howard Pyle.

"The Year of Arts and Crafts" concept is an opportunity to unify all of Southeastern Pennsylvania in celebration of one
common theme. Most of the communities involved already have institutions poised to illuminate the Arts and Crafts legacy. A
that is needed is a plan of coordination whereby institutions like the Athenaeum, the University of Pennsylvania, and Bryn
Mawr College Library mount exhibitions scheduled to run during the same time period. Once maps of the participating
communities and institutions are developed that show physical structures with Arts and Crafts significance, bus and walking
tours can be designed to encompass the various exhibitions and lecture series. Existing annual events like the Philadelphia
Museum of Art Craft Show, the Philadelphia Antiques Show, and US Artists would use the Arts and Crafts movement as their
theme and subject for their special exhibitions thereby extending activities to both sides of the summer months.
The Arts and Crafts movement is the focus of intense national interest. Philadelphia is not generally thought of as a summer
destination. Bringing the movement and the city together creates a big bang, which will reverberate long after the end of the
Year of Arts and Crafts.
Funding for the exhibition organization would be available from many state, federal, and private sources including:
The National Endowment for the Arts
The National Endowment for the Humanities
Pennsylvania Council on the Arts
The Commonwealth of Pennsylvania, Department of Community & Economic Development
The Barra Foundation
The Pew Charitable Trusts
The William Penn Foundation
The Chipstone Foundation
The Andrew W. Mellon Foundation
The exhibition has the potential to travel throughout Pennsylvania.

DESHONG AND THE ARTS AND CRAFTS MOVEMENT

Despite a glorious start in 1916, the Alfred O. Deshong museum building has had a sad history and now stands empty, for all
intents and purposes, useless to the present owners Delaware County. The marble building is of substantial architectural
importance and is a jewel among the county’s properties. It needs to be repurposed for the benefit of Chester, Delaware County,
and Pennsylvania.

The the remains of the art collections intended to be housed in the museum building are now in the permanent collections of
Widner University, where they are well cared for and available to the public as they were supposed to be according to Alfred
Deshong’s wishes. It is not practical or desirable to reunite the original collection with the building nor does the county or state
need another generic art museum. What is needed is a unique museum, which can make a cultural contribution, not just to the
immediate area, but also to the State of Pennsylvania and the entire country.

The Arts and Crafts movement in Pennsylvania (1876-1930) provides that unique opportunity. The legacy of the Movement is
concentrated in several parts of Delaware County that are recognized for their national importance, perhaps most notably Rose
Valley, but also Philadelphia and many of its suburbs.
An exhibition about the Arts and Crafts movement in Pennsylvania is now in development and seeks a sponsoring venue. The
Deshong museum building needs a focus for rehabilitation. Reconstituting the museum and opening the restored building with
the Arts and Crafts exhibition is an exciting way to bring cultural revitalization to the city of Chester and Delaware County
without competing with the many other art institutions in the immediate area.
The building is already eligible for listing on the Historic Register -it has qualified for and has received government funding.
The exhibition could serve as the nucleus for a permanent collection with lasting relevance that would position the museum to
receive state and federal funding beyond restoration grants. Even the most significant decorative-arts objects defining the
Pennsylvania Arts and Crafts movement can be acquired at a fraction of the cost of acquiring and maintaining a purposeful fine
arts collection. In fact a virtual study collection in conjunction with the actual collection would expand the museum’s profile
from local to global utility, which is something Deshong could not have imagined.
While many of Pennsylvania’s Arts and Crafts object remain without context within the families of the original artisans or with
the original owners, there are a number of collections forming that have no facilities to house and display their holdings. The
Rose Valley Museum and Historical Society is one example of the latter and the vast family collection of the works of iron
craftsman Samuel Yellin is another.
Because the Arts and Crafts movement continues to influence artisans, community outreach need not be rooted in the past. An
exhibitions and education program involving Pennsylvania’s contemporary craftsmen would ensure a vitality not often available
to history-based museums. The fortuitous location of the Deshong building avoids the logistic difficulties of access associated
with center city Philadelphia.
Funding for the exhibition and museum organization would be available from many state, federal, and private sources
including:
The National Endowment for the Arts
The National Endowment for the Humanities
The National Trust for Historic Preservation
Save America’s Treasures
Pennsylvania Council on the Arts
The Commonwealth of Pennsylvania, Department of Community & Economic Development
The Barra Foundation
The Pew Charitable Trusts
The William Penn Foundation
The Chipstone Foundation
The Andrew W. Mellon Foundation
The exhibition has the potential to travel throughout Pennsylvania.
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David Bazelon Dies at 83; Jurist Had Wide Influence
By MARILYN BERGER

David L. Bazelon, who as a Federal appeals court judge for three decades wrote landmark opinions extending the rights of the individual
and expanding the rights of criminal defendants, died on Friday at his home in Washington. He was 83.
Judge Bazelon stepped down from the United States Court of Appeals for the District of Columbia in 1985, saying he was having problems
with his memory. In his last years, he suffered from what was believed to be Alzheimer’s and Parkinson’s diseases, his family said.
As Chief Judge of the appeals court from 1962 to 1978, Judge Bazelon presided as the court was breaking ground in criminal law and on
issues as diverse as Presidential power and nuclear power, broadcasting and the use of the powerful insecticide DDT.
His court’s broad reach resulted from its jurisdiction over Federal regulatory agencies and its role as the appellate court for the nation’s
capital. As the Federal Government grew, so did the influence of Judge Bazelon’s court. Next to the Supreme Court, his was considered the
most influential court in the country. As its Chief Judge, he was one of the most influential jurists in the land. He was also the focus of
sharp debate among admirers and detractors. Pursuit of Faimess
In a career spanning eight Presidential administrations, Judge Bazelon (pronounced BAA-zeh-lawn) became a familiar figure in
Washington society, a welcome guest with a warm sense of humor, who stayed trim by jogging regularly.
He was a handsome, white-haired man, given to peering down from the bench over his half-glasses, often to ask a penetrating question.
Rather than follow precedent set in a simpler time, he questioned the status quo and sought to apply new findings in the social sciences and
psychiatry to issues the court faced.
In an interview as he stepped down as Chief Judge, he said: "In this job, you have to ask the questions that tend toward greater fairness.
Without the right questions, you’ll never get the facts that will lead you to better answers."
Judge Bazelon, who believed that the judiciary should reach beyond the bench and speak out on social issues, was assailed by
conservatives as being soft on crime and by some legal scholars for bringing the judiciary into the regulatory process.
There was a spirited and bitter antagonism between Judge Bazelon and Chief Justice Warren E. Burger, who had served with him on the
appellate court. ’Judicial Intervention Run Riot’
In a scathing Supreme Court opinion in 1978, Justice William H. Rehnquist, reflecting the views of the Burger Court, accused the Bazelon
court of "judicial intervention run riot." In the 7-to-0 opinion, with two Justices not voting, the Supreme Court overturned a decision by
Judge Bazelon’s court to block the operation of nuclear reactors at the Vermont Yankee power plant. The lower court took the action even
though the Nuclear Regulatory Commission had issued an operating license for the plant.
The Justices declared that the lower court, which had based its decision mainly on environmental grounds, had no business imposing its
own "notion of which procedures are best or most likely to further some vague, undefined public good."
But Judge Bazelon was a heroic figure to many liberals. Joseph L. Rauh Jr., the Washington lawyer who served as a clerk to Justices
Benjamin Cardozo and Felix Frankfurter, wrote to Judge Bazelon in 1979, "I have worked for great judges and have known many more
great judges, but I believe you have had the most socially useful judicial career in my lifetime."
Former Justice William J. Brennan Jr. of the Supreme Court, long a close friend of Judge Bazelon, said his major contribution was in
extending the Bill of Rights to restrict state power. Justice Brennan said in an interview in 1989 that Judge Bazelon was particularly
instrumental in expanding the right of defendants in criminal cases to be represented in court and in extending to the states, through a series
of rulings during his years on the appellate court, the right to prohibit evidence that was improperly acquired.
It was not enough, in Judge Bazelon’s view, for a defendant to have legal representation. He believed that the Constitution required the
court to look at the quality of that representation. When he saw a lawyer who did not put enough effort into a case, he would often point at
the lawyer and say, "There goes a walking violation of the Sixth Amendment." Redefining Criminal Insanity
In 1954, applying modem psychiatric theories, Judge Bazelon established a new definition of insanity as a defense in criminal cases.
Previously, for almost a century, the test was whether the defendant knew right from wrong. Judge Bazelon wrote in his decision in
Durham v. United States that "an accused is not criminally responsible if his unlawful act was the product of mental disease or mental
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defect."
In 1972 Judge Bazelon concurred in his three-judge court’s decision to establish a more restrictive test, but his opinion in the Durham case
generated new consideration of the insanity rule.
Much of his activity on and off the bench was aimed at removing the causes of criminal behavior, making prisons less brutal and assuring
greater fairness in sentencing. He vigorously opposed mandated prison sentences that did not give a judge flexibility to set the term. He
also urged that society deal with injustices that he believed bred crime: poverty, broken families, racial discrimination and lack of
educational opportunity.
In an article in The New York Times in 1977, Judge Bazelon wrote: "It is always easy to concede the inevitability of social injustice and
find the serenity to accept it. The far harder task is to feel its intolerability and seek the strength to change it." Compassion for Underdog
As the youngest of nine children, David Lionel Bazelon once said he came by his feelings for the underdog almost as a birthright. He was
born in Superior, Wis., on Sept. 3, 1909, to Israel and Lena Bazelon. His father, who ran a general store, died when David was 2 years old.
The family, virtually penniless, moved to Chicago, where the future judge attended public schools. He attended the University of Illinois
but transferred to Northwestern University, graduating in 1931 with a law degree. All the while he worked as a store clerk or movie usher
to pay his way.
He entered private law practice in Chicago and became active in Democratic politics. In 1935 he was appointed an assistant United States
attorney for the Northern District of Illinois.
In 1936 he married Miriam M. Kellner. Besides his wife, his survivors include two sons, Richard of Philadelphia and James of San Diego;
a brother, Gordon of Palm Springs, Calif.; a sister, Anne Safer of Milwaukee, and four granddaughters. Called Upon by Truman
In 1940, he returned to private practice. But six years later he went back into Government service after President Harry S. Truman named
him an assistant Attorney General. He was put in charge of the lands division of the Justice Department. In 1947 he became administrator
of the Justice Department’s Office of Alien Property.
J. Edgar Hoover, Director of the Federal Bureau of Investigation, was an early friend and patron, despite differences in political views. It
was Hoover who urged Mr. Bazelon to take the job in the Justice Department and who supported him for the judiciary.
In 1949, Mr. Bazelon was named to the appeals court in Washington, becoming the youngest judge in the court’s history. He became Chief
Judge in 1962 and was the leader of the court’s liberal majority before he stepped down in 1978. In 1979 he accepted senior status on the
court and continued to hear occasional cases and write opinions until 1985.
Judge Bazelon wrote a series of opinions affecting the major issues of his time, from McCarthyism to the Watergate scandals. In the early
1950’s, when Senator Joseph R. McCarthy of Wisconsin held his highly publicized hearings on supposed Communist influence in
government, Judge Bazelon upheld the rights of individuals to refuse to answer Congressional committees’ questions that were not shown
to be pertinent to the authorized inquiry.
In October 1973, he ruled that President Richard M. Nixon was required to hand over certain tape recordings sought by the Watergate
grand jury and that claims of executive privilege were invalid. Three years later, he supported the dissemination and sale of recordings of
Presidential tapes that were used as evidence in the Watergate trials. The possible embarrassment of Mr. Nixon, he wrote, "is largely that
which results whenever misconduct or questionable conduct is exposed." Other Major Decisions
Among his other opinions were these:
*A 1963 reversal of the conviction of the Communist Party for failing to register under the Internal Security Act. He wrote that under the
Fifth Amendment, no one can be forced to declare an association with a party that has been labeled criminal.
*A 1966 ruling that patients in public mental institutions were entitled to treatment. He wrote that ’~indefinite confinement without
treatment may be so inhumane as to be ’cruel and unusual punishment.’"
*A 1971 order directing the Environmental Protection Agency to cancel all uses of DDT.
*A 1977 ruling barring newspapers from owning radio or television stations in the same city.
*A 1979 finding in which he overturned a year-old order that prevented an anti-war group from making public information about spying by
the Central Intelligence Agency.
Judge Bazelon watched America become a litigious society and he welcomed it.
"For nearly 200 years of this nation’s history, few blacks, Hispanics or Asian-Americans, to name only a few of the victims of oppression,
would have thought of taking their claims to court," he said in 1983. "If the so-called litigation crisis is due in any significant part to the
increase in social expectations of the disadvantaged and to society’s growing sensitivity to these issues, then in my opinion the increase in
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UNITED STATEe~ ATTORNEY
ROOM
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~RD AND CONSTITUTION AVENUE NW.

April 23,

1975

Honorable David L. Bazelon
Chief Judge
United States Court of Appeals
United States District Courthouse
Washington, D. C. 20001
Dear Chief Judge Bazelon:
This is in reply to your latest letter to me dated
March 27, 1975, concerning the Government’s handling of
the case of United States v. Beachey Wright, D.C. Cir.
No. 74-1603.
The decision not to quote the passage in question
in the Government’s brief was that of the Assistant
United States Attorney assigned to this case, Mr. Paul
Murphy. It was made by him alone, without discussing
whether or not to cite it with any of his supervisors
or superiors. Mr. Terry, Chief of our Appellate Division, who reviewed the brief prior to its submission
to the Court, was not aware of the passage in question
and since dependent upon the research done by the Assistant, was in no position to determine whether it should
be cited. Neither the Executive Assistant, the Principal
Assistant, nor I was aware of the litigation in your
Court of the issue of post-commitment procedures in cases
involving a judge sua sponte raising the defense of insanity
and of the omission from our brief of the passage in
question until receipt of your letter to me dated February
3, 1975. It is.the view of all of us -- Mr. Terry, the
Executive Assistant, the Principal Assistant and myself -as I have stated to you previously in our correspondence
on this case, that Mr. Murphy should have cited the passage
in question in the~Government’s brief.

Honorable David L. Bazelon

-2-

With respect to your more general remarks concerning
the Government’s responsibility to comply with the Disciplinary Rules and its obligation to see that justice
is done, it has always been my view that within the context of the adversary system and the prosecutor’s responsibility to be a forceful and vigorous advocate on behalf of
his client, he nevertheless clearly has responsibilities
.
different from those of defense attorneys. See e.~., Brady
v. Ma[.yland, 373 U.S. 83 (1963); Moore v. Illinois, 408 U.S.
786 (1972). It seems to me that thos-----~ obligat±ons were put
in perspective forty years ago by Mr. Justice Sutherland in
Berger v. Onited States, 395 U.S. 75, 88 (1935) when he wrote:
The United States Attorney is the representative not of an ordinary party to a controversy,
but of a sovereignty whose obligation to govern
impartially is as compelling as its obligation
to govern at all; and whose interest, therefore,
in a criminal prosecution is not that it shall~
win a case, but that justice shall be done. As
such, he is in a peculiar and very definite sense
the servant of the law, the twofold aim of which
is that guilt shall not escape or innocence suffer. He may prosecute with earnestness and vigor-indeed, he should do so. But, while he may strike
hard blows, he is not at liberty to strike foul
ones. It is as much his duty to refrain from
improper methods calculated to produce a wrongful
conviction as it is to use every legitimate means
to bring about a just one.
This passage has not only been cited often by your
Court and others in describing the prosecutor’s responsibilities, but has for many years served as the lead page
in the Criminal Trial Manual of this Office. While there
may on occasion be honest, good faith differences of opinion
as to the scope of these special responsibilities of the
prosecutor as articulated in Berber and other cases decided
by the Supreme Court, we in this Office take them very
seriously and make a continuing, conscientious effort to
maintain compliance with them.

Again, I appreciate very much your courtesy in bringing these matters to my attention.
Sincerely,,
EARL J. SILBERT
United States Attorney

Watergate Related Appeals

~~l~

et al, 487 F2d 700 (1973). Upheld Sirica-approved subpoena for nine WH tapes. Argued
d 10/12/73, as amended 10/12/73 and 10/25/73

Judges: Bazelon, Wright, McGowan, Leventhal, Robinson, MacKinnon, Wilkey sitting en banc
Per Curiam decision; dissents by MacKinnon and Wilkey

Haldeman v Sirica, 501 F2d 714 (1974). Upheld Sirica decision to transmit GJ Roadmap to House of
Representatives. Argued 3/21/74; decided 3/21/74, as amended 3/27/74
Judges Bazelon, Wright, McGowan, Leventhal, Robinson and MacKinnon.
Unsigned Order; dissent by MacKinnon

Senate Select Committee v Nixon, 498 F2d 725 (1974). Upheld Gesell’s dismissal of Ervin Committee
subpoena for WH tapes. Argued 4/2/74; decided 5/23/74.
Judges Bazelon, Wright, McGowan, Leventhal, Robinson, MacKinnon and Wilkey.
Bazelon opinion; MacKinnon and Wilkey issued separate concurring opinions.

Mitchell v Sirica, 502 F2d 375 (1974). Denied Writ of Mandamus disqualifying Sirica from hearing Coverup case. Issued without oral argument 6/7/74; MacKinnon dissent filed 7/9/74
Judges Bazelon, Wright, McGowan, Leventhal, Robinson and MacKinnon.
Per Curiom denial without comment; lengthy MacKinnon dissent

In re Liddy, 506 F2d 1293 (1974). Upheld Sirica’s order of contempt when Liddy refused to testify before
GJ even after grant of immunity. Argued 6/14/74; decided 10/10/74
Bazelon, Wright, McGowan, Leventhal, Robinson, MacKinnon and Wilkey, sitting en bonc.
Wilkey opinion

US v Lidd¥, 509 F2d 428 (1974). Denied Liddy appeal based on Sirica misconduct during trial. Argued
6/14/74; decided 11/8/74.
Judges Bazelon, Wright, McGowan, Leventhal, Robinson, MacKinnon and Wilkey.
Leventhal opinion

US v Lidd¥, 510 F2d 669 (1974). Denied Liddy appeal of contempt sentence being added on to existing
sentence he already had begun to serve. Argued 6/14/74; Decided 12/12/74
Judges Bazelon, Wright, McGowan, Leventhal, Robinson, MacKinnon and Wilkey, sitting en banc.
Wilkey opinion; MacKinnon dissent

US v McCord, 509 F2d 334 (1974). Upheld McCord conviction in Break-in case. Argued 6/14/74;
decided 12/12/74.
Judges Bazelon, Wright, McGowan, Leventhal, Robinson, MacKinnon and Wilkey, sitting en
Bazelon opinion; MacKinnon filed separate concurrence.

US v Hunt, 514 F2d 270 (1974). Upheld Sirica denial of Hunt effort to withdraw guilty plea in Break-in
case. Argued 6/14/74; decided 2/25/75.
Bazelon, Wright, McGowan, Leventhal, Robinson, MacKinnon and Wilkey, sitting en t~nc
Per Curium opinion; MacKinnon and Wilkey filed separate concurrences.

US v Chapin, Denied Chapin’s appeal of conviction before Gesell, 515 F2d1274 (1975). Argued 2/7/75;
decided 7/14/75.
Judges Wright, Leventhal, and Davis (of US Court of Claims, sitting by designation). Only one of thirteen
Watergate-related cases not heard en banc from outset.
Davis opinion.

US v Mardian, 546 F2d 973 (1976) Reversed Mardian’s conviction in Cover-up case because he was not
severed when his lawyer became ill during trial. Argued 1/6/76; decided 10/12/76
Judges Bazelon, Wright, McGowan, Robinson and MacKinnon, sitting en/~nc.

Wright opinion

US v Haldeman, et al, 559 F2d 31 (1976). Upheld Cover-up convictions for Haldeman, Ehrlichman and
Mitchell. Argued 1/6/76; decided 10/12/76; rehearing denied 12/8/76.
Judges Bazelon, Wright, McGowan, Leventhal, Robinson and MacKinnon, sitting en banc
Per Curiam opinion, blistering dissent by MacKinnon

Missing:
¯
¯

Ehrlichman appeal in Plumbers case
Strachan appeal in Cover-up indictment

NIXO, S VICTOP, Y

exploded onto the scene in the late 196os and early x97os. Indeed, in the
minds of many Americans, "ghetto riots, campus riots, street crime, a ntiVietnam marches, poor people’s marches, drugs, pornography, welfarism,
rising taxes, all had a common thread: the breakdown of family and social
discipline, of order, of concepts of duty, of respect for law, of public and
private moralit3:" Americans still considered the war in Vietnam the "most
important" issue during the campaign. However, as Scammon and Wattenberg noted, voters were not ,primarily" choosing their candidates based
on their positions on the war, but they were on "the social issue.’’7
Strikingl}; the institution allegedly responsible for causing much of this[
deterioration of the moral fabric of American society was the Supreme
Court of the United States. Indeed, in the hands of Nixon (and third-party
candidate George Wallace), the Supreme Court became a powerful tool
for attracting votes, a device for constructing a new electoral coalition. In
Nixon and Wallace’s framing, the Earl Warren-led Court, in its drive to
oust inequality and racial discrimination from the core of .tile American
experience, had done more wrong than right. And while they would focus
on just ;a few Supreme Court issues in their campaigns for the presidency,
for other conservative critics there was much more to complain about.
Specifically, by the summer of ~968, the Court’s recent rulings had aided
Commnnist forces, abetted criminals intent on causing harm, threatened
to dislodge schoolchildren from the security of their neighborhoods, unleashed a wave of pornographic smut, released murderers from death
row, forced prayer out of the schools, and loosened society’s constraints
on sexual promiscuity,s In the next few years, the Court would provide
more fuel for these fiery critics by--in their eyes--sanctioning the spilling of the nation’s military secrets, allowing antiwar messages~like "Fuck
the Draft ~into the nation’s courthouses and classrooms, giving free rein
to those denouncing the authority of the badge, encouraging women to
devalue their traditional role in American life, beginning the process of
guaranteeing those unwilling to work a monthly check, and unleashing a
massacre on the nation:s unborn? It did it all, moreover, in tile name of the
Constitution, a document nearly two centuries old but interpreted by the
(2ourt ’s.....
rune nnelected w~se men to keep np w~th the times, .to live even /
though its drafters had died Ioug ago.
~"
With decisions so easily typecast as unflinchingly liberal, it didn’t take
much to convince voters unnerved by the rebellious spirit of the sixties
that the Supreme Court was at least partially responsible for the unrest
throughout the land. And if anyone needed a push to make the connection,
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Richard M. NIXON, President of the United States, Petitioner
v.
The Honorable John J. S/RICA, United
States District Judge, Respondent
and
Archibald Cox, Special Prosecutor, Watergate Special Prosecution Force,
Party in Interest~

UNITED STATES of Ame~ca,
Petitioner
V.

sumption of privilege premised on the
public interest in confidentiality must
fail in face of the showing of need.
Petition and appeal of the United
States dismissed; President’s petition
for mandamus denied except insofar,as
modification was directed.
~
MacKinnon, Circuit Judge, ~concurred in part and dissented in part4and
filed opinion.
~
Wilkey, Circuit Judge, concurred in
part and dissentVed in part and filed
opinion.

The Honorable John J. SIRICA, Chief
Judge, United States District Court for
the District of Columbia~fRespondent 1. Grand Jury ~=~36
District court which empaneled
Richard M. Nixon, President of the United grand jury, and the Court of Appeals,
~ States, Party in Interest.
had jurisdiction to consider claim of
In re GRAND JURY PROCEEDINGS. privilege asserted by President in response to subpoena duces tecum.
Nos. 73-1962, 73-1967 and 73-1989.
2. Mandamus ~=~26
United States Court of Appeals,
Although jurisdiction, for purposes
District of Columbia Circuit.
of
peremptory
writ of mandamus, need
Argued Sept. 11, 1973.
not be defined in its narrow, technical
Decided Oct. 12, 1973.
sense, only exceptional circumstances
As amended Oct. 12 and Oct. 25, 1973.
amounting to a judicial usurpation of
power will justify the invocation of that
extraordinary remedy. 28 U.S.C.A. §
Special prosecutor petitioned for an 1651(a).
order to show cause, directed to the
President, why the President or any ap- 3. Mandamus ~=~4(1, 3)
propriate subordinate official should not
Peremptory writ of mandamus may
not be used as a substitute for an approduce certain tape recordings pursupeal, nor to subvert the general congresant to grand jury subpoena duces tecum.
The United States District Court for the sional policy against appeals from interDistrict of Columbia, John J. Sirica, locutory orders. 28 U.S.C.A. § 1651(a)~
Chief Judge, 360 F.Supp. 1, ordered production for examination in camera and 4. Criminal L~w ~=~1023(3)
General congressional policy against
both the President and special prosecutor
appeals
from interlocutory orders is parchallenged legality 0f the order. The
ticularly
strong in criminal cases. 28
Court of Appeals held that immunity
U.S.C.A.
§ !651(a).
from court process could not be inferred
from the President’s political mandate 5. Courts ~=~404(3)
nor from his vulnerability to impeachInasmuch as question raised by
ment. The COurt also held that the Con- President’s petition for mandamus as to
stitution did not confer upon the Presi- whether district court exceeded its audent the absolute discretion to withhold
thority in ordering an in camera inspecmaterial subpoenaed by a grand jury tion of certain tape recordings pursuant
and that it was for the court and not the to grand jury subpoena duces tecum was
President to determine the applicability a jurisdictional problem of first impresof executive privilege, and that the pre- sion, and in light of great public inter-
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12. Witnesses ~=~16
est in prompt resolution of issues
A "subpoena duces tecum" is an orpresented by the petition, circumstances
der
to
produce documents or to show
warranted the exercise of court’s review
cause
why
they need not be produced.
power under the all writs act. 28 U.S.
See
publication
Words and Phrases
C.A. § 1651(a).

6. Courts ~=~405(12.1)
The final-order doctrine, as a normal prerequisite to a federal appeal, is
not a barrier where it operates to leave
the suitor powerless to avert the mischief of the order.
7. Mandamus ~=~187.2
Direct appeal by President provided
basis for review of district court order
commanding President, or any subordinate official, to produce certain items
identified in grand juy subpoena duces
tecum.

for other judicial constructions and
definitions.

13. Witnesses ~=~16
An order to comply with subpoena
duces tecum does not make the subpoena
more compulsory; it simply maintains
its original force.
14. Witnesses ~=~5
The President’s special interests
may warrant a careful judicial screening
of subpoenas directed to the President
after the President interposes an objection, but some subpoenas will nevertheless be properly sustained by judicial orders of compliance.

8. Courts ~=~405(12.1)
15. United States ~:~26, 47
Criminal Law ~=~1023(3)
District court order commanding
Immunity from court process cannot
President, or any subordinate official, to be inferred from the President’s politiproduce certain items identified in cal mandate; sovereignty remains at all
times with the People, and they do not
grand jury subpoena duces tecum was
forfeit through elections the right to
unappealable at the instance of the Wathave the law construed against and apergate special prosecutor, either under
statute relating to final decisions of dis- plied to every citizen.
trict courts or statute relating to interlocutory decisions, nor could order be 16. United States ~=~26
The impeachment clause does not
deemed an order suppressing or excludimply
immunity of the President from
ing evidence, or otherwise within the
routine
court process. U.S.C.A.Const.
contemplation of the Criminal Appeals
art.
1,
§
6, cl. 1.
Act. 18 U.S.C.A. § 3731; 28 U.S.C.A.
§§ 1291, 1292.
17. Constitutional I~w ~=~76
Grand Jury ~:~36
9. Mandamus ~=~3(1)
United States ~26, 28
Mandamus is generally withheld
The Executive’s prosecutorial diswhen relief is available in another man- cretion does not imply an unreviewable
ner. 28 U.S.C.A. § 1651(a).
power to withhold evidence relevant to a
grand jury’s criminal investigation.
10. Courts
Want of physical power to enforce
18. Grand Jury ~=~1, 25, 36
]
its judgments does not prevent a court
The federal grand jury is ~ constifrom deciding an otherwise justiciable tutional fixture in its own right, legally
case.
independent of the Executive, and may,
with the aid of judicial process, call wit11. United States ~=~135
nesses and demand evidence without the
As a matter of comity, courts Executive’s impetus.
should normally direct legal process to a
lower executive official even though the 19. Grand Jury ~:~25
Although the President may cripple
effect of the process is to restrain or
a grand jury investigation by denying
compel the President.
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staff assistance to the jury and may
refuse to sign an indictment, it is the
President who must exercise those
choices and the court will not assume
that burden by eviscerating the grand
jury’s independent legal authority¯
20. Constitutional Law <~:~67
Grand Jury ~:~36
United States ~:~26
Whenever, in response to a grand
jury. subpoena duces tecum, the President interposes a formal clai~ .of privilege, it is the courts that determine the
validity of the assertion and the scope of
the privilege¯ U.S.C.A.Const. art. 1, § 6,
cl. 1.
21. Constitutional L,~w ~:~50, 79
A breach in the separation of powers must be explicitly authorized by the
Constitution, or be shown necessary to
the harmonious operation t)f workable
government.
22. Grand Jury ~:~36
United States ~::~26
Although views of the Chief Executive on whether his executive privilege
should obtain with respect to grand jury
subpoena are properly given the greatest
weight and deference, they cannot be
conclusive.

session of President and the great public
interest a[taching to the effective functioning of the grand jury, and fact that
the conversations were no longVr confidential, required that the Presid}nt’s
general confidentiality privilege resede.

26. Criminal Law ~:~438.1
~
Where it is proper to testify ~[bout
oral conversations, taped recordm,,~gs of
those conversations are ad~missible as
probative and corroborative of the truth
concerning the te~stimony.
27. Grand Jury ~:~36
United States ~:~26
Rejection of President’s claim of
privilege with respect to tape recordings
subpoenaed by grand jury did not require a finding that the President was
not engaged in the performance of his
constitutional duty¯
28. Grand Jury ~::~36
An in camera inspection of tape
recordings sought from the President by
grand jury subpoena duces tecum was a
necessary and appropriate method of
protecting the grand jury’s interest in
securing relevant evidence.
29. Gland Jury ~::~36
An in camera inspection of tape recordings
sought from the President by
23. Grand Jury ~:~36
grand
jury
subpoena duces tecum is perUnited States ~:~26
missible,
even
though it involves what
Application of executive privilege
with respect to grand jury subpoena di- the President’s counsel agreed is a "limited infraction" of confidentiality, in orrected to evidence in President’s possession depends on a weighing of the public der to determine whether there is inexinterest protected by the privilege tricable intermingling of items that
should be held confidential with portions
against the public interest that would be
that relate to the investigation.
served by disclosure in a particular case.
30. Grund Jury ~:~36
Grand
Jury
~:~36
24.
Items obtained by grand jury subUnited States ~:~26
In view of the great public interest poena duces tecum may be examined by
in maintaining the confidentiality of courts in camera, even though this inconversations that take place in the volves a .limited intrusion upon what
President’s performance of his official ultimately may be held confidential,
duties, such conversations are presumpwhere it appears with reasonable clarity
tively privileged against revelation by that some access is appropriate, and in
grand jury subpoena duces tecum. U.S. camera inspection is needed to determine
C.A.Const. Amend. 5.
what should and what should not be
revealed.
25. Grand Jury ~=~36
United States ~:~26
31. Grund Jury ~::~36
The grand jury’s showing of need
Insofar as the President makes a
for production of tape recordings in pos- claim that certain material sought by
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grand jury subpoena duces tecum may
not be disclosed because the subject matter relates to national defense or foreign
relations, he may decline to transmit
that portion of the material and ask the
district court to reconsider whether in
camera inspection of the material is necessary, and the Special Prosecutor is entitled to inspect the claim and showing
may be heard thereon, in chambers, and
if judge sustains the privilege, the text
of the government’s statement will be
preserved in the court’s record under seal.

grand jury of those portions of an item
that bear on possible criminality and
the district court shall provide a reasonable stay to allow the President an opportunity to appeal.

35. Courts ¢=~405(12.13)
Criminal Law ~==~1024(1)
District court’s ruling on particularized claims of privilege by President
as to materials obtained pursuant to
grand jury subpoena duces tecum would
be appealable by the President as final
judgments and by the Special Prosecutor
under statute providing for appeal by
32° Grand Jury
In response to grand jury subpoena
the United States in a criminal case. 18
duces tecum directed to material in pos- U.S.C.A. § 3731; 28 U.S.C.A. § 1291.
session of the President, the President
will present to the district court all items 36. Appeal and Error ~:=820
Records ~=~14
covered by the order as to which no
In case of an appeal from district
claim is made that the subject matter
court
order either allowing or refusing
relates to national defense or foreign
disclosure
to grand jury of materials obrelations, with specification of which segments he believes may be disclosed and tained pursuant to subpoena duces tecum
which not and on request of either coun- directed to the President, Court of Apsel, the district court shall hold a hearing peals would provide for sealed records
in chambers on the claims and thereafter and confidentiality in presentation.
the court shall itself inspect the disputed
items.
Charles Alan Wright, Austin, Tex.,
33. Grund Jury ~=~36
with whom Douglas M. Parker, and
District court may give Special Pros- Robert T. Andrews, Washington, D. C.,
ecutor access to materials obtained from were on the brief, for petitioner in No.
the President pursuant to subpoena duces
tecum for the limited purpose of aiding 73-1962.
Archibald Cox, Washington, D. C.,
the court in determining the relevance
of the material to the grand jury’s in- with whom Philip A. Lacovara and Pevestigations, but if court decides to allow ter M. Kreindler, Washington, D. C.,
access to the Special Prosecutor, it were on the brief, for petitioner in Nos.
should, upon request, stay its action in
73-1967 and 73-1989.
order to allow sufficient time for apAnthony C. Morella, and George D.
plication for a stay to the Court of Horning, Jr., Washington, D. C., for reAppeals.
spondent.
34. Grand Jury ~=~36
Sherman Cohn, Eugene Gr~ssman,
Following in camera hearing and Jerome A. Barron, Samuel D~6~, Chief
inspection of materials obtained from Counsel, Rufus Edmisten, Deputy’~’J Counthe President pursuant to grand jury
sel, James Hamilton, Asst. Chief Counsel,
subpoena duces tecum, the district court
and Ronald D. Rotunda, Asst. Counsel,
may determine as to any items to allow were on the brief as amicus curiae.
the particular claim of privilege in full,
to order disclosure to the grand jury of
Before BAZELON, Chief Judge, and
all or a segment of the item or items, WRIGHT, McGOWAN, LEVENTHAL,
or when segmentation is impossible, ROBINSON, MacKINNON and WILKfashion a complete statement for the EY, Circuit Judges, sitting en banc.
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PER CURIAM:
This controversy concerns an order of
the District Court for the District of
Columbia entered on August 29, 1973, by
Chief Judge John J. Sirica as a means
of enforcing a grand jury subpoena
duces tecum issued to and served on
President Richard M. Nixon. The order
commands the President, or any subordinate official, to produce certain items
identified in the subpoena so .that the
Court can determine, by in:~camera
inspection, whether the items" are ex*
empted from disclosure by evidentiary
privilege.1

clarified and modified in part, and otherwise deni~s the relief requested.

We deem it essential to emphasize
narrow contours of the problem that
compels the Court to address the issVes
raised by this case. The central q~estion before us is, in essence, whethe~,Uthe
President may, in his sole ,discretion,
withhold from a grand jury gvidence in
his possession that is relevant to the
grand jury’s investigations. It is our
duty to respond to this question, but we
limit our decision strictly to that required by the precise and entirely
[1] Both the Presidenj7 and Special unique circumstances of the case.
Prosecutor Archibald Cox; acting on beOn July 23 of this year, Special Prosehalf of the grand jury empanelled by the cutor Cox caused to be issued a subpoeDistrict Court in June, 19727 challenge na duces . tecum directed to the
the legality of this order. All members President.4 The subpoena called upon
of this Court agree that the District the President to produce before the
Court had, and this Court has, jurisdic- grand jury certain documents and obtion to consider the President’s claim of jects in his possession--specifically, tape
privilege.3 The majority of the Court recordings of certain identified meetings
approves the District Court’s order, as and telephone conversations that had
~. The District Court’s order is reproduced
here in its entirety :
This matter having come before the
Court on motion of the Watergate Special
Prosecutor made on behalf of the June
1972 grand jury of this district for an order to show cause, and the Court being
advised in the premises, it is by the Court
this 29th day of August, 1973, for the
reasons stated in the attached opinion,
Ordered that respondent, President Richard M. Nixon, or any subordinate officer, official or employee with custody or
control of the documents or objects listed
i~ the grand jury subpoena duces tecum of
July 23, 1973, served on respondent in this
district, is hereby commanded to produce
forthwith for the Court’s examination in
camera, the subpoenaed documents or objects which have not heretofore been produced to the grand jury ; and it is
Further Ordered that the ruling herein
be stayed for a period of five days in
which time respondent may perfect an appeal from the ruling ; and it is
Further Ordered that should respondent
appeal from the ruling herein, the above
stay will be extended indefinitely pending
the completion of such appeal or appeals.
2. By Order of the Attorney General No.
517-73, 38 Fed.Reg. 14, 688 (June 4, 1973),

the Special Prosecutor is designated as the
attorney for the United States to conduct
proceedings before the grand jury investigating the unauthorized entry i_~, the Democratic National Committee Headquarters and
related offenses. He is specifically authorized "to contest the assertion of ’executive
privilege.’" See also Hearings before the
Senate Comm. on the Judiciary, 93d Cong.,
1st Sess. 159, 180~1 (1973). The Special
Prosecutor, as Attorney for the United
States, appears in this Court and the court
below as counsel to the grand jury and an
officer of the court.
3. This, of course, does not signify agreement
on the scope of the President’s privilege, the
proper content of any judgment by the
Court, or the District Court’s constitutional
authority to issue an order to the President.
Circuit Judges MacKinnon and Wilkey concur in part II of the Court’s opinion and
otherwise dissent for the reasons stated in
their separate opinions.
4. The subpoena, issued by the clerk under
seal of the District Court pursuant to F.R.
Crim.P. 17(a) and (c), was addressed to the
President or "any subordinate officer, official or employee with custody or control" of
the documents and objects specified in the
attached schedule.
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taken place between the President and
his advisers in the period from June 20,
1972 to April 15, 1973.5 In a letter dated July 25, 1973, addressed to the Chief
Judge of the District Court, the President declined to produce the subpoenaed
recordings. The President informed the
Court that he had concluded "that it
would be inconsistent with the public interest and with the Constitutional position of the Presidency to make available
recordings of meetings and telephone
conversations in which [he] was a participant.
,, 6
On July 26, at the instruction of the
grand jury, the Special Prosecutor applied to the District Court for an order
requiring production of the evidence.
Having determined by poll in open court
the grand jury’s desire for the evidence,
the District Judge ordered the President, or any appropriate subordinate official, to show cause "why the documents and objects described in [the subpoena] should not be produced
.... " On August 7, in answer to
the order, .the President filed a Special
Appearance and Brief in Opposition,
stating that the letter of July 25 constituted a "valid and formal claim of executive privilege" and that, therefore, the
District Court "lack[ed] jurisdiction to
enter an enforceable order compelling
compliance with the subpoena.
":
The District Court then allowed the
Special Prosecutor to submit a memorandum in response to that of the President and in support of the Court’s order.
This memorandum contains a particularized showing of the grand jury’s need
for each of the several subpoenaed
tapes ~--a need that the District Court

subsequently and, we think, correctly
termed "well-documented and imposing." 9
The strength and particularity of this
showing were made possible by a unique
intermeshing of events unlikely soon, if
ever, to recur. The President had previously declared his intention to decline
to assert any privilege with respect to
testimony by his present and former
aides, whether before the grand jury or
the Select Committee of the Senate on
Presidential Campaign Activities, concerning what has come to be known as
the "Watergate" affair.1° As a result,
detailed testimony by these aides before
the Senate Committee enabled the Special Prosecutor to show a significant
likelihood that there existed conspiracies
among persons other than those already
convicted of the Watergate break-in and
wiretapping, not only to commit those
offenses, but to conceal the identities of
the persons involved. Moreover, the
Special Prosecutor was able to show
from the public testimony that important evidence relevant to the existence
and scope of the purported conspiracy
was contained in statements made by the
President’s advisers during certain conversations that took place in his office.
Most importantly, perhaps, significant
inconsistencies in the sworn testimony
of these advisers relating to the content
of the conversations raised a distinct
possibility that perjury had been committed before the Committee and, perhaps, before the grand jury itself.
Thus, the Special Prosecutor was able
to show that the tape recordings of the
disputed conversations--conversations
specifically identified as to time, place,

5. For the Special Prosecutor’s explanation of
the relevance of those discussions, see Appendix II, infra. The subpoena also required production of two memoranda that
had been written by and sent to certain of
the President’s advisers. The President has
complied with the subpoena in so far as it
concerned these items.
6. Appendix to the Supplemental Brief for the
United States (Special Prosecutor), at 3031.

7. Special Appearance at ¶¶ 3 and 6~in re
Grand Jury Subpoena Duces Tecu~.~ to Nixon, 360 F.Supp. 1 (D.C.D.C.1973). ~

487 F. 2d--..45

8. Memorandum in Support at 3-11, id.
9. In re Subpoena to Nixon, supra note 7, 360
F.Supp. at 11.
I O. See text at note 81, infra.
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Harry R. HALDEMAN, Petitioner,
v.
Honor~tble John J. SIltICA, Judge (formerly Chief Judge), United States District Court for the District of Columbia,
Respondent.

pened and to se_ek relief ranging from
continuance thro~ugh change of venue to
dismissal of indictments, even though
aides had been unsuccessful in obtaining
prohibition against transfer of the materials from the grand jury to the House
of Representatives. Fed.Rules Crim.
Proc. rule 6(e), 18 U.S.C.A.

Gordon C. STRACHAN, petitioner,

2. Prohibition ~=~5(4)
Former presidential aides, w!~o had
been
indicted by grand jury, were not
Honorable John J. SIRICA, United gta.tes
District Judge, United States Dig:trict entitled to prohibition against district
Court for the District of Columbi~t, Re- ~ourt order which di]~ected that grand
jury materials be turned over to House
spondent.
of Representatives Committee on the JuNos. 74-1364, 74-1368.
diciary for consideration in its inquiry
United States Court of Ap~als,
into possible grounds for impeachment
District o.f Columbia Circuit.
of the President of the United States,
even though aides claimed that public
Argued March 21, 1974.
disclosure would create an atmosphere of
]:~ecided March 21, 1974.
prejudice in which fair trial might not
As Amended March 27, 1974.
be possible. Fed.Rules Crim.Proc. rule
6(e), 18 U.S.C.A.
Vo

Former presidential aides who had
been indicted by grand jury sought to
prohibit district court from turning over
to House of Representatives Committee
on the Judiciary certain materials which
the grand jury had considered. The
Court of Appeals held that the aides
were not entitled to prohibition, even
though they argued that public disclosure would result in an atmosphere in
which a fair trial might not be possible;
and that, if events predicted by aides
should in fact transpire, aides would be
free to raise claims at trial and seek traditional relief.
Petitions denied.
MacKinnon, Circuit Judge, concurred in part and dissented in part and
filed an opinion.

John J. Wilson, Washington, D. C., for
petitioner Harry R. Haldeman, with
whom Frank H. Strickler, Washington,
D. C., was on the petition.
John M. Bray, Washington, D. C., for
petitioner Gordon C. Strachan.
Philip A. Lacovara, Counsel to the
Special Prosecutor, Watergate Special
Prosecution Force, for respondent, wish
whom Leon Jaworski, Special Prosecutor, and Peter M. Kreindler, Executive
Asst. to the Special Prosecutor, were on
the responsive pleadings for respondent.
Before BAZELON, Chief Judge, and
WRIGHT, McGOWAN, LEVENTHAL,
ROBINSON and MacKINNON, Circuit
Judges.
ORDER

1. Prohibition ~=~3(1)
If disclosure to public of grand jury
material being turned over to House of
Representatives Judiciary Committee
should take place and create an atmosphere in which former presidential
aides could not receive a fair trial, aides
would be free, at trial, to raise that
claim in light of what had actually hap-

This matter came on to be heard on
the separate petitions for writs of prohibition or mandamus filed by Harry R.
Haldeman and Gordon C. Strachan, the
memorandum in opposition filed by the
United States on behalf of the respondent and the grand jury, and the oral
arguments of counsel.

I~IALDEMAN v. SIRICA
Cite as ~01 F.2d 714 (]974)

This relief by extraordinary writ is
sought to prohibit the respondent District Judge from transmitting, as recommended by the grand jury, to the House
Judiciary Committee a sealed report and
accompanying grand jury evidence. The
grand jury has characterized that material as bearing upon the inquiry currently being made by that Committee, pursuant to the authorization of the entire
House, into possible grounds for impeachment of the President of the United States. The burden of the petitions
is that the District Judge has abused his
discretion in this instance and should be
curbed by the use of our power to issue
extraordinary writs. Although it was
argued in the District Court that the
grand jury was wholly lacking in power
to make the report and recommendation
in question, now it is said by petitioner
Haldeman that it has never been the
custom for grand juries in this circuit
to issue reports, and that the question
is, in any event, not one of law but of
policy. Petitioner Strachan at oral argument represented that he was raising
no objection to the grand jury’s power
to report, and that this question is unimportant to the position he asserts.
The position of both petitioners essentially is that the District Judge should
not disclose to the Judiciary Committee
evidence taken before the grand jury
that returned the indictment against petitioners. It has been asserted, both in
the District Court and here, that the
discretion ordinarily reposed in a trial
court to make such disclosure of grand
jury proceedings as he deems in the
public interest is, by the terms of Rule
6(e) of the Federal Rules of Criminal
Procedure, limited to circumstances incidental to judicial proceedings and that
impeachment does not fall into that caregory. Judge Sirica has dealt at length
with this contention, as well as the question of the grand jury’s power to report,
in his filed opinion. We are in general
agreement with his handling of these
and we feel no necessity to
pand his discussion.
We think it of significance that the
President of the United States, who is
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described by all parties as the focus of
the report and who presumably would
have the greatest interest in its disposition, has interposed no objection to the
District Court’s action. The interest of
the petitioners is said ~by them to be
that of persons under indictment who
may be unable to receive a fair trial because of unfavorable publicity likely to
result from the disclosure of grand jury
evidence to the House Committee. As
did the District Judge, we note that this
is at best a slender interest on which to
support standing to seek the relief in
question, but we do not turn the petitions aside on that ground.
[1] We note, as did also the District
Judge, that, if the disclosures to the
public so feared by petitioners do in fact
take place and have the consequences
that petitioners predict, they will be free
at trial to raise these claims in the light
of what has actually happened, and to
seek the traditional relief ranging from
continuance through change of venue to
dismissal of their indictments. It appears to be premature at the least to
make their speculations about future
prejudice the basis for present employment of our extraordinary writ power.
With respect to the substance of those
speculations, we cannot be unaware of
the fact that the Special Prosecutor has
concluded that his interests in successful
Prosecutions can be reconciled with this
transmittal for consideration in the impeachment process--thereby suggesting
that the dangers in his estimation are
not great. The District Judge who received the indictment, perused the materials accompanying the report, and expressed his general interest in the fairness of the trial over which he will preside later this year, also concluded that
it is unlikely that this transmittal wi~
interfere with a fair tria!.
~
[2] We are asked to employ our extraordinary powers now primarily because it is said that the District Judge,
being the judge who will later try the
indictment and who presently has under
his control grand jury evidence which,
when and if disclosed publicly, may possibly create a climate of prejudice in
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which a fair trial may not be possible, Committee this grand jury report and
should take no chance in this regard and the selective ~evidence accompanying it.
exercise his discretion in favor of the Congress would only be forced to come
more cautious course. This claim is, ob- back for additional testimony if it is to
judge credibility, as it certainly should
viously, that we should intervene by pro~
hibition or mandamus to exert our su- do.
pervisory power as a barrier to a step
I would expunge the entire grand jur~y
by the District Judge which, although
report and permit the House Judicia~
within the legal limits of his authority, Committee, on request to the District
is not sound policy. It almost goes
Court, to have access not only to the l~.~no
without saying that this is not the kind ited testimony accompanying ~.e report
of abuse of discretion or disre~gard of" and index but to the entire grand jury
law amounting to judicial usurpation for proceedings under~ supervision of the
which the extraordinary writs v~ere con-" court in the manner generally followed
ceived.
by Chief Judge Bryan in In re Petition
for Disclosure of Evidence, 184 F.Supp.
Now, therefore, it is
38 (E.D.Va.1960). In this way the
Ordered that the petition~,’pending be- House Committee would be better able
fore us for prohibition or mandamus are
itself to pass on credibility without hayhereby denied ; and it is
ing credibility prejudged for it. Chief
Fur~er ordered that execution of the Judge Bryan, in his opinion, supra, deDistrict Court’s order is st6yed until ferred disclosure to the state and local
5:00 p. m. March 25, 1974, to permit pe- authorities until after the federal trials
titioners to apply to the Supreme Court were completed. He thus protected
for such relief as they may deem advisa- those who were the subject of federal inble.
dictments. Those indicted here are not
MacKINNON, Circuit Judge, concur- receiving that protection. The prosecutor here, however, has indicated that he
ring in part and dissenting in part:
is knowledgeably and intentionally takI concur in the implicit finding that ing a calculated risk that the transmisthe petitioners have standing to seek the
sion of this evidence with the risk of its
relief here requested. My view of the premature disclosure may make it imrecord, however, after the limited re- possible for those indicted to receive a
search permitted by the rapidity with fair trial. In my view that is a hazard
which this court has handled this mat- the Special Prosecutor is permitted to
ter, convinces me that the grand jury take at this stage of the criminal proexceeded its authority in releasing (1) ceedings.
the report, (2) the so-called index, and
As for the argument made by the Spe(3) the selective evidence. Application
of United Electrical, Radio & Mine cial Prosecutor that Rule 6(e) does not
Workers, 111 F.Supp. 858 (S.D.N.Y. limit disclosure by the judge in releas1953); see conflicting authorities in ing grand jury testimony, it is my view
Judge Sirica’s opinion. The process of that said rule is a codification of longcomposing the index and selecting the standing decisions that hold to the "inevidence supporting it necessarily re- dispensable secrecy of grand jury
except where there
flects a conscious and focused judgment ceedings
by the grand jury on the credibility of is a compelling necessity," United States
v. Procter & Gamble, 356 U.S. 677,
witnesses and the inferences to be
drawn from the totality of evidence 78 S.Ct. 983, 986, 2 L.Ed.2d 1077
presented to it. Moreover, potentially (1958); United States v. Johnson, 319
exculpatory material may have been ex- U.S. 503, 513, 63 S.Ct. 1075, 87 L.Ed
cluded. For these reasons, it is my 1413 (1943), and that the judge is
opinion that the interests of justice will much bound by this rule as other per°
not be furthered by transmitting to the sons. A contrary interpreta~,ion strains
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the language and obvious intent of Rule Columbia, June L. Green, J., dismissed
6(e) and frustrates its operation.
the complaint and plaintiff appealed.
At oral argument the prosecutor rep- The Court of Appeals, J. Skelly Wright,
Circuit Judge, held that, depending on
resented that this disclosure of the
grand jury material to the House Judici- congressional action in making appropriary Committee and eventually possibly ation, postal service may phase some or
to the House and Senate is being made all temporary rates, and that service’s
"preliminarily to [and] in connection interpretation of congressional intent in
with a judicial proceeding," Fed.R.Crim. appropriating, for subsidization of
P. 6(e),1 in which due process of law phased introduction of temporary rate
will be available. My concurrence in the increases, as intended not to subsidize
release of the grand jury material has phasing of third-class mail service was
reasonable in view of presidential rectaken this representation into consideraommendation expressly excluding phastion.
ing of third class mail and senate committee’s notation that recommended bill
excluded revenue for phasing third class
rates.
Affirmed.

DIRECT MAIL/MARKETING ASSOCIATION, INC., Appellant,
v.
UNITED STATES POSTAL SERVICE.
No. 74-1272.
United States Court of Appeals,
District of Columbia Circuit.
Argued June 6, 1974.
Decided June 28, 1974.

Action by mail-marketing association for declaration that schedule of
temporary mail rates, imposing full rate
increase immediately on third class mail
while phasing rate increases on other
mail, was discriminatory. The United
States District Court for the District of
(e) Secrecy of Proceedings and Disclosure.
Disclosure of matters occurring before the
grand jury other than its deliberations and
the vote of any juror may be made to the
attorneys for the government for use in
the performance of their duties. Otherwise a juror, attorney, interpreter, stenographer, operator of a recording device, or
any typist who transcribes recorded testimony may disclose matters occurring before the grand jury only when so directed
by the court preliminary to or is connection with a judicial proceeding or when
permitted by the court at the request of
the defendant upon a showing that

1. Post Office ~=~15
Postal Reorganization Act does not
require phasing of temporary rates but
postal service may set temporary rates
equal to corresponding permanent rates
requested or may introduce temporary
rates some or all of which are at phased
levels. 39 U.S.C.A. §§ 2401(c), 3626,
3627, 3641(c) (1).
2. Post Office ~:~15
When postal service chooses to introduce temporary rates at phased levels,
and seeks appropriations as support,
Congress has power to determine,
through appropriation process, which
temporary rates shall be phased and
which shall not.
3. Post Office ~=~15
Inter-rate discrepancies resulting
from proper invocation of phasing provigrounds may exist for a motion to dismiss
the indictment because of matters occurring before the grand jury. No obli~gation
of secrecy may be imposed upon a~y/ person except in accordance with ~is rule.
The court may direct that an indictment
shall be kept secret until the defendant is
in custody or has given bail, and in that
event the clerk shall seal the indictment
and no person shall disclose the finding of
the indictment except when necessary for
the issuance and execution of a warrant
or summons.
(Emphasis added.)

SENATE SEL~.CT COMMITTEE ON PRES. CAM. ACT. v. NIXON 725
Cite as 498 F.2d 725 (1974)

ry for companies confined to the producing function.
SENATE SELECT COMMITTEE ON
We find a rate of return of approxiPRESIDENTIAL CAMPAIGN ACTIVmately 15 percent proper to be used in
ITIES, suing in its own name and in
the name of the United States, et al.,
these proceedings. (R. 2670.)
Appellants,
Continental argues that the Commisv.
sion improperly determined initial rate
levels solely on the basis of cost com- Richard M. NIXON, Individually and as
President of the United States.
ments, and that in any event the rates
established were inadequate to promote
No. 74-1258.
necessary and future gas supplies.
United States Cour~ of Appeals,
Distric~ of Columbia Circuit.
[5,6] We need not labor the point
Argued April 2, 1974.
that the Commission has wide discretion
in deciding what factors to consider in
Decided May 23, 1974.
certifying initial r~tes as required by
public convenience and necessity, FPC v.
Sunray DX Oil Co., 391 U.S. 9, 88 S.Ct.
Suit by Senate committee for en1526, 20 L.Ed.2d 388 (1968); Unitedforcement of subpoena duces tecum
Gas v. Callery Properties, 382 U.S. 223, served on President for production of
86 S.Ct. 360, 15 L.Ed.2d 284 (1965), re-tape recordings of conversations between
hearing denied, 382 U.S. 1001, 86 S.Ct. President and presidential aide. The
526, 15 L.Ed.2d 491 (1966); Atlantic United States District Court, Gerhard
Refining Co. v. Public Service Commis- A. Gesell, J., 370 F.Supp. 521, dismissed
sion of N.Y. (CATCO), 360 U.S. 378, 79 the action, and the committee appealed.
S.Ct. 1246, 3 L.Ed.2d 1312 (1959), andThe Court of Appeals, Bazelon, Chief
cost is one factor which may be consid- Judge, held that Court would not enforce
ered, Permian Basin Area Rate Cases, subpoena in light of fact that subpoe390 U.S. 747, 815, 88 S.Ct. 1344, 20 L.
naed material was not critical to comEd.2d 312 (1968). As we have indicated mittee’s performance of its legislative
moreover the record discloses that the functions.
Commission did consider factors other
Affirmed.
than cost comments; contrary to the
MacKinnon, Circuit Judge, filed a
contention of Continental evidence conconcurring
opinion; Wilkey, Circuit
cerning intrastate sales and supply and
Judge,
filed
a
concurring opinion.
demand was considered. We must also
decline Continental’s invitation to hold
that the rates established were too low.
There is no showing that the rates are 1. United States ~:~26
outside "the ’zone of reasonableness’
Presumption that presidential conwithin which the courts may not set versations are privileged, premised on
aside rates adopted by the Commission." public interest and confidentiality of
FPC v. Sunray DX Oil Co., 391 U.S. 9, presidential decision-making process, can
29, 88 S.Ct. 1526, 1537, 20 L.Ed.2d 388be overcome only by an appropriate
(1968).
showing of public need by party .sd’hking
~
We think the Commission’s orders access to conversations.
sufficiently articulated and explained
2. United States ~:~26
the reasoning and factual basis of the
Executive cannot, any more than
conclusions reached; and considering
other
branches of government, invoke a
the record as a whole we find that the
general
confidentiality privilege to
orders were supported by substantial evshield its officials and employees from
idence.
investigations by proper governmental
The orders of the Commission are
institutions into possible criminal
Affirmed.
wrongdoing.
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3. United States ~:~23(4)
a brief on behalf of the United States as
Court would not enforce subpoena amicus curiae. (
duces tecum served by Senate committee
Before BAZELON, Chief Judge, and
on President seeking production of five
WRIGHT,
McGOWAN, LEVENTHAL,
tape recordings of conversations between
President and presidential aide, where ROBINSON, MacKINNON and WILKsubpoenaed evidence was not critical to EY, Circuit Judges.
committee’s performance of its legislative function to investigate improper acBAZELON, Chief Judge :
~
tivities occurring in connection with
In this suit, the United States Senatd
presidential campaign and where com- Select Committee on Presidentia~ Cammittee’s investigative objectives "over- paign Activities seeks a declaration that
lapped with objectives of House commit- President Richard M, Nixon has a legal
tee which had in its possession cop~es of
"duty to comply with its subpoena duces
each of tapes subpoenaed by Senate comtecum, directing him to produce "origimittee. 28 U.S.C.A. § 1364; U.S.C.A. hal electronic tapes" of five conversaConst. art. 1, § 2, cl. 5.
tions between the President and his
former Counsel, John W. Dean, III. By
memorandum and order of February 8,
Samuel :Dash, Chief Counsel, Senate 1974, the District Court for the District
Select Committee on Presidential Cam- of Columbia denied the Committee’s mopaign Activities, Washington, D. C., tion for summary judgment and diswith whom Rufus Edmisten, Deputy missed the suit without prejudice.1 The
Counsel, James T. Hamilton, Asst. Chief Committee appeals. For the reasons
Counsel, Richard B. Stewart, Sp. Coun- stated herein, we affirm.
sel, Ronald D. Rotunda, Asst. Counsel,
Senate Select Committee on Presidential
The Select Committee was created on
Campaign Activities, Washington, D. C.,
Sherman L. Cohn, Eugene Gressman and February 7, 1973, by a resolution of the
Jerome A. Barron, Washington, D. C., Senate empowering the Committee to investigate "illegal, improper or unethical
were on the brief for appellants.
John J. Chester, Washington, D. C., activities" occurring in connection with
with whom James St. Clair, Boston, the presidential campaign and election
the
Mass., Michael A. Sterlacci, Jerome J. of 1972, and "to determine
necessity
or
desirability
of
new
congresMurphy, Loren A. Smith, Washington,
D. C., and Charles Alan Wright, Austin, sional legislation to safeguard the elecTex., was on the brief, for appellee. toral process by which the President of
George P. Williams, Washington, D. C., the United States is chosen."z In testialso entered an appearance for appellee. mony before the Committee on July 16,
Alexander Butterfield, a former
Philip A. Lacovara, Counsel to the Sp. 1973,
Deputy Assistant to the President, statProsecutor, Washington, D. C., with ed that certain presidential conversawhom Leon Jaworski, Sp. Prosecutor and tions, presumably including those about
Peter M. Kreindler, Executive Asst. to which Mr. Dean and others had Iirethe Sp. Prosecutor, Washington, D. C., viously testified, had been recorded on
were on the brief for the Sp. Prosecutor
electronic tapes. The Committee thereas amicus curiae.
upon attempted informally to obtain cerIrving Jaffe, Acting Asst. Atty. Gen., tain tapes and other materials from the
Robert E. Kopp, Washington, D. C., and President. When these efforts proved
Thomas G. Wilson, Alexandria, Va., filed unsuccessful, the Committee issued the
Senate Select Committee on Presidential
Campaign Activities v. Nixon, 370 F.Supp.
521 (D.D.C.1974).

2. Senate Resolution 60, 93rd Cong., 1st Sess.
§ l(a) (1973).
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poenas. It alleged in its complaint that
subpoena that is the subject of this
"the subpoenaed electronic tapes and
appeal.3
This subpoena directed the President other materials are vitally and immedito make available to the Committee ately needed if the Select Committee’s
mandate and responsibilities
taped recordings of five conversations
’’~
that had occurred on specified dates "be- are to be fulfilled. On August 29, the
Committee
filed
a
motion
for summary
tween President Nixon and John Wesley
judgment,
seeking
a
declaration
that the
Dean, III, discussing alleged criminal
subpoenas
were
lawful
and
that
the
acts occurring in connection with the
"4
President’s
refusal
to
honor
them,
on
Presidential election of 1972.
The
the
ground
of
executive
privilege
or
othsubpoena was duly served on the Presierwise, was illegal. On October 17, the
dent, together with a second subpoena
duces tecum, requiring production of all District Court dismissed the Commitsubrecords that concerned, directly or indi- tee’s action for want of statutory
s The Commitject
matter
jurisdiction,
rectly, the "activities, participation, responsibilities or involvement" of twen- tee appealed to this Court.
ty-five named persons "in any alleged
While the appeal was pending, the
criminal acts related to the Presidential Senate on November 2 passed a resoluelection of 1972."5 Both subpoenas weretion stating that the Select Committee is
returnable on July 26. By letter dated authorized to subpoena and sue the
July 25, 1973, addressed to Senator Er- President and that the Committee, in
vin as chairman of the Select Commit- subpoenaing and suing the President,
tee, the President declined to comply was acting with valid legislative purwith either subpoena, asserting in justi- poses and seeking information vital to
fication the doctrine of executive privi- the fulfillment of its legitimate legislalege. The President stated that, al- tive functions.9 The Select Committee
though he had directed "that executive asked this Court to hold its appeal in
privilege not be invoked with regard to abeyance pending action on a bill, then
testimony by present and former mem- before Congress, which conferred jurisbers of [his] staff concerning possible diction on the District Court for the
criminal conduct," executive privilege District of Columbia in any civil action
was being asserted with respect to "doc- that the Committee theretofore or thereuments and recordings that cannot be
after brought "to enforce or secure a
made public consistent with the confi- declaration concerning the validity of
dentiality essential to the functioning of any subpoena." This bill was enacted
the Office of the President.’’6
by Congress and the President having
The Committee, in its own name and failed to exercise his veto, took effect on
in the name of the United States, then December 19, 1973.lo On December 28,
brought this action to enforce the sub- in light of this new jurisdictional stat3. Section 3(a)(5) of Senate Resolution 60,
supra, empowers the Committee :
* * * to require by subpoena * * *
any department, agency, officer, or employee
of the executive branch of the United States
Government * * * to produce for its
consideration or for use as evidence in its
investigation and study any * * * tapes,
or materials relating to any of the matters or questions it is authorized to investigate and study which they or any of
them may have in their custody or under
their control * * *
4. Joint Appendix at 26-27.

5.

Joint Appendix at 29-33.

6. Joint Appendix at 35.
7. Complaint of the Senate Select Committee
on Presidential Campaign Activities,~t al.,
atS; Joint Appendix at 8. ’~
~
8. Senate Select Comm. on Presidential Campaign Activities et al. v. Nixon, 366 F.Supp.

51 (D.D.C.1973).
9. Senate Resolution 194, 93rd Cong., 1st
Sess. (1973).
10. Pub.L.No. 93-190 (Dec. 18, 1973), to be
codified as 28 U.S.C. § 1364.
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dve. In Weisberg v. DepartJustice, 160 U.S.App.D.C. 71,
~.2d 1195, we stated:
that the Attorney General
~:’ designate certain investigatory
having been compiled for law
purposes, his ipse dixit
not finalize the matter, for there
the judicial function of dewhether that classification
)er. [at 78, 489 F.2d at 1202]
]ral Housing Alliance v. DepartAgriculture, 162 U.S.App.D.C.
F.2d 73 (1974), we remanded
evidentiary hearing as to the
purpose of the investigation, in
ascertain whether the files in
compiled for law enforcement
opinion in this case is entirely
with Rural Housing Alliance,
focusing on the initial purpose
investigation. But we see no
remand, for the instant case is
clear.
unlike Rural Housing Alwas no internal audit of the
of Federal employees but an
of state institutions, and
in essence raised a ques~o end results rather than initial
Appellees acknowledged at the
the files were investigative
their sole contention was that
)ect of law enforcement action
for the exemption to aprejected that contention in this
we did not mean that the ex~ is established by the mere fact
Le of the purposes of opening a
or that sanctions
as a possibility somewhere down
or that some material in some
some point be used for some
purpose. With that kind
the exemption clause
court distinguished between an internal
government employees, and investiwhich focus directly on specifically
acts of particular officials
proved, could result in civil or crimlike those that the government
against private parties.

would reach so far as to swallow up the
basic statutory presumption of disclosure. In considering whether a request
for disclosure involves "investigatory
files compiled for law enforcement purposes," the court will of course give consideration to the executive’s submission,
but it will be governed, not by logic
pushed to extremes, but by good sense
and the essential heft of the case.~

John N. MITCHELL et al., Petitioners,
V.

Honorable John J. SIRICA, Judge, United
States District Court for the District
of Columbia, Respondent.
No. 74-1492.
United States Court of Appeals,
District of Columbia Circuit.
June 7, 1974.
Dissenting Opinion July 9, 1974.
Certiorari Denied July 25, 1974.
See 94 S.Ct. 3232.
Petition for writ of mandamus or
prohibition directing district court judge
to proceed no further in criminal case
and to disqualify himself as presiding
judge. The Court of Appeals held that
petition would be denied.
Petition denied.
MacKinnon, Circuit Judge, .filed a
dissenting opinion.
See also, D.C. 377 F.Supp. 1312.
Mandamus ~::~29
Prohibition ~::~5 (4)
Petition for writ of mandamu~ or
prohibition directing district judge to
2. In our May 21, 1974, opinion in this case
we specifically noted that the different elements of the problem "fuse and interact."
In Rural Housing Alliance, it will be seen
that the court was dealing with the elements
of the case as they "fuse and interact."

proceed no further in criminal case and
to disqualify himself as presiding judge
would be denied.

then by a mere order without
wri
ten opin~n, in effect deny
their most fundamenta! rights.
The issues raised by petitioners
substantial. They were deprive~l
Plato Cacheris, Washington, D. C., for their right in the trial court to dev,
John N. Mitchel!.
evidence to support their alle
Edmund D. C~mpbell, Washington, D. that the trial judge had acted in
cusatory manner, and it appears.
C., for Kenneth Wells Parkinson.
John M. Bray, Washington, D. C., for ted on this record that the trial:
has prejudged their abilits~ to obta
Gordon Strachan.
trial in this district. The re:
Sidney Dickstein, James vafiR. Spring- fair
of the majorits~even to answer these,
er, Washington, D. C., for’Charles’W.
legations operates, in effect, to
Colson.
the evidence both of prejudgment
Leon Jaworski, Sp. Prosecutor, Philip the contacts between the trial judge
A. Lacovara, Counsel to/Sp. Prosecutor, the prosecutors. The petitioners are ~
James F Neal, Sp. Agst. to Sp. Pros- titled to have this evidence produced,
ecutor, and Sidney M. Glazer, Asst. Sp. Brady v. Maryland, 373 U.S. 83, 83
Prosecutor, Washington, D. C., on re- 1194, 10 L.Ed.2d 215 (1963), and
sponse of United States. ’are entitled to have their case tried
Before BAZELON, Chief Judge, and judge who has not stated in effect
WRIGHT, McGOWAN, LEVENTHAL,he has prejudged a material issue.
ROBINSON and MacKINNON, Circuit I would remand to afford
Judges.
an evidentiary hearing but if I
quired to act on the existing
ORDER
would grant the writ. I will file a
ten opinion as soon as possible.
:
PER CURIAM.
On consideration of petitioners’ petiMacKINNON, Circuit Judge
tion for writ of mandamus or prohibi- senting) :
tion, and of the pleadings filed with reThis criminal case has been called ~
spect thereto, it is
of the most important cases in
Ordered by the Court en banc that the
judicial history. At this time1
aforesaid petition for writ of mandamus volves an indictment against a
or prohibition is denied.
Attorney General of the United State
The Judges reserve the right to file former Assistant Attorney General,
opinions at a later date.
former presidential advisers and
lawyer for alleged unlawful con~
MacKINNON, Circuit Judge:
arising out of the so-called Water
I object to the foregoing order deny- affair. Other offenses charged
ing the petition in this en banc case some but not all defendants include
without opinion and without allowing struction of justice, perjury, false
petitioners to argue the matter orally to rations and false statements to
this court. The five judges who join in the Federal Bureau of Investigation.
the foregoing order completely deny peFour of the defendants (hereinaf
titioners a hearing in this court and petitioners) ~ petition this court
See note 2 infra.
2. Actually there are three petitions, one by
Mitchell, Ehrlichman and Colson, one by
Parkinson and one by Strachan. Defendant
Colson recently entered a guilty plea to a
separate charge under a stated agreement on

the part of the Government to dismiss
charges in the instant indictment
him at the time of sentence. ~Ve
not consider the motion insofar as
concerned.
Defendants Ilaldeman
Mardian are not parties to the petition.
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mandamus or prohibition directnot favored and ordinarily will not be
lited States District Judge John J.
ordered except (1) when consideration
:to proceed no further and to disby the full court is necessary to secure
himself as presiding judge in
or maintain uniformity of its deciStates v. Mitchell, (D.D.C., insions, or (2) when the proceeding involves a question o[ exceptional imporfiled March 1, 1974), the al"Watergate cover-up" case. The
tance.
is brought under the All
Fed.R.App.P. 35(a) (emphasis added).
28 U.S.C. § 1651, and The exceptional importance of the case
).P. 21 to review the denial by
Sirica of petitioners’ disqualifica- presumably was the basis for en banc
consideration. Notwithstanding the recpremised upon 28 U.S.C. §§
ognized importance of this case, a ma4
and 455, the fifth and sixth jority of this court deprived petitioners
rights to a fair trial and the of their right to oral argument, never
Judicial Conduct) United provided the prior notice required by Iov. Mitchell, 377 F.Supp. 1312 cal Rule 11 6 and disposed of the matter
).
by a mere one-sentence order denying
handled the petition as an
the petition.~ Such disposition is imcase. Under the Federal Rules proper where the case admittedly is of
Procedure en banc hearings "exceptional importance." These circumstances compel me to raise my single
§ 144 provides :
or prejudice of judge.
a party to any proceeding in a
court makes and files a timely and
affidavit that the judge before
the matter is pending has a personor prejudice either against him or
of any adverse party, such judge
proceed no further therein, but anjudge shall be assigned to hear such
affidavit shall state the facts and
for the belief that bias or prejuand shall be filed not less than
before the beginning of the term
the proceeding is to be beard, or
shall be shown for failure to
within such time. A party may file
such affidavit in any case. It
accompanied by a certificate of
of record stating that it is made
faith.
§ 455 provides:
of justice or judge.
~y justice or judge of the United States
disqualify himself in any case in
he has a substantial interest, has
counsel, is or has been a material
or is so related to or connected
party or his attorney as to renit improper, in his opinion, for him to
the trial, appeal, or other proceedshould disqualify himself in a proin which his impartiality might
be questioned, including but not
instances where :
v~

(a) he has a personal bias or prejudice
concerning a party, or personal knowledge
of disputed evidentiary facts concerning
the proceeding ;
(c) he knows that he, individually or as a
fiduciary, or his spouse or minor child residing in his household, has a financial interest in the subject matter in controversy
or in a party to the proceeding, or any
other interest that could be substantially
affected by the outcome of the proceeding;
American Bar Association Special Committee
on Standards of Judicial Conduct, Code of
Judicial Conduct, Canon 3(C) (1) (1972).
6. U. S. Court of Appeals for the District of
Columbia Circuit Rule 11(e) provides :
(e) Whenever the court, sua sponte or
on suggestion of a party, concludes that a
case is of such a character as not to justify oral argument, it may, after causing
notice to be given by the Clerk to the parties of that determination, proceed to dispose of the case without such argument.
Motions for restoration to the argument
calendar will not ordinarily be entert~ined
by the court.
~
As amended June 22, 1970; Feb. ~ 1973.
7. The per curiam order and my one page
dissent stating the condensed substance of
this opinion and that this opinion would be
forthcoming as soon as possible are reproduced at p. 376 supra. The five judges
stated they "reserved the right to file opinions at a later date."
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and obviously futile objection to the irresponsible and peremptory manner in
which this petition was denied. I simply cannot agree that the majority’s
handling of this petition was an appropriate method to administer justice in
this most important of criminal cases.
More substantively, I dissent also because I believe that under the law petitioners are entitled to relief. Petitioners’ contentions are divisible .into four
general categories. They maintain that
Judge Sirica must disqualify himself ~n
this case in view of (a) his involvement
in the prosecutorial investigation and
his prior exposure to evid.ence, (b) his
prejudgment of a materia~’issue, (c) hi~
alleged personal interest,in the outcome,
and (d) his representation in other cases by" some counsel in this case. Petitioners also requested the d~strict court
(1) to grant them an evidentiary hearing to develop information concerning
Judge Sirica’s private meetings with the
prosecutors and his submission to the
prosecution of a list of witnesses to be
called before the grand jury, and (2) to
refer the disqualification question to the
Calendar Committee of the district court
as an appropriate disinterested panel.
The Special Prosecutor agreed in his
brief that "it might be reasonable under
all the circumstances" to refer the matter to the Calendar Committee of the
district court. As amicus curiae, the
American Civil Liberties Union has. also
urged both Judge Sirica and this court
to grant petitioners the evidentiary
hearing they request.
Nevertheless, on April 30, 1974, Judge
Sirica entered an opinion and order in
which he refused to disqualify himself,
to conduct an evidentiary hearing or to
refer the matter to a disinterested
panel,s The opinion relied strongly on
the claim that all the instances cited by
petitioners in support of their motion,
including the judge’s prior involvement
in the prosecutors’ investigation of this
case, arose in the course of official judi-

cial activity. The opinion stated that
counsel wo~ld have access to the
script of the meeting with the pros~
tors where the judge urged
grand jury inquiry of certain
including one defendant here. Alth
he admitted having additional ex
contacts with Special Prosecution
personnel, Judge Sirica refused
ers’ request for an evidentiary
because he independently concluded
nothing relevant to this case
those meetings. ~In regard to his
vised statement that these
could receive as fair a trial in the
trict of Columbia as anywhere elsi
the United States, Judge Sirica
that this statement reflected any
prejudgment of a material issue.

Recusal of a federal judge may
ther voluntary, where a judge
believes the fair administration of
tice would be furthered by recusal
does so on his own motion, or
ry, where required by statute. A
statement on voluntary recusal
made by Justice Frankfurter in
Utilities Comm. v. Pollak, 343 U.S.
466-467, 72 S.Ct. 813, 822-823, 96
1068 (1952) (emphasis added) :
But it is also true that reason
control the subconscious influence
feelings of which it is
When there is ground for
that such unconscious
operate in the ultimate
may not unfairly lead others to
they are operating, judges
themselves. They do not sit in
ment. They do this for a variety
reasons. The guiding c~
that the administration of
should reasonably appear to be
terested as well as be so in fact.
Mandatory disqualification of a
al judge to preside over a particular
may be premised on either of two
utes, 28 U.S.C. §§ 144, 455

8. United States v. Mitchell, 377 F.Supp. 1312 9. See notes 3-4 supra.
(D.D.C., 1974).
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~ection 144, whenever a party to
files
and sufficient affidavit that
has a personal
~or prejudice either against him
favor of any adverse party, such
shall proceed no further there-

dence presented and ultimately determine in his own mind the guilt or innocence of the defendants. In Tyrian v.
United States, supra, heavily relied on
by the district court, we remanded the
record to the trial judge to augment the
record on a speedy trial claim. Defendants then sought the judge’s disqualifialleged in the affidavit must cation for personal bias premised on actions taken or statements made earlier
true, the only question being
they are legally sufficient to es- during the same trial. We were concerned that disqualifying judges for bias
~onal bias or prejudice,l°
v. United States, 255 U.S. 22, developed during the very trial in which
~41 S.Ct. 230, 65 L.Ed. 481 disqualification is sought would cripple
Tynan v. United States, 126 U. the courts, and refused to disqualify the
judge. Plainly, if such bias were suffi206, 209, 376 F.2d 761, 764, cient, virtually every judge in every case
389 U.S. 845, 88 S.Ct. 95, would be disqualified and the courts
111 (1967). The facts albe material and stated with abruptly would cease functioning. But
United States v. Thomp- even this rule has both logical and pracF.2d 527, 528 (3d Cir. 1973); tical limits. As this court stated in
v. United States, supra. We Whitaker v. McLean, 73 App.D.C. 259,
that if the facts well pleaded 118 F.2d 596 (1941), reversing because
of bias developed during the trial, "[i]f,
statutory standard, the judge
himself even if he knows before a case is over, a judge’s bias apfalse. Tynan v. United pears to have become overpowering, we
126 U.S.App.D.C. at 209, think it disqualifies him."
at 764.
However, as the district court correctrequires that the bias or ly noted, a judge who presided at the
i:for or against a party be "per- original trial of a defendant is not necnature. This does not mean essarily disqualified from trying the reiudge must be shown to have a
trial (citing Hanger v. United States,
against the individual 398 F.2d 91 (Sth Cir. 1968)), nor is it
that the alleged bias or prej- necessarily "improper for the same
be shown to apply in some judge to sit at the trials of co-conspiracase of the individual. Here tors tried separately. United States v.
court mistakenly assumed DiLorenzo, 429 F.2d 216, 220-221 (2d
Cir. 1970), cert. denied, 402 U.S. 950,
bias cannot be established
91 $.Ct. 1609, 29 L.Ed.2d 120 (1971)."
bias arises during the course
377 F.Supp. at 1317. The decisions, of
proceedings. The cases do
between "judicial" and course, are not unanimous, since each
bias, but sound analysis dem- depends upon the particular facts inthat rigid adherence to such volved and the nature and degree of
regard for particular cir- the bias established. For example, .i~~
may result in a failure of United States v. Womack, 454 F.2d ~’~37
,al cases
(5th Cir. 1972), the appellant was tried
true, of course, that during a separately by the same judge who prejudge inevitably will assess the sided over the trial of appellant’s co-conof witnesses, react to the evi- spirators. During the trial of the cothe facts alleged in the affidavit are
established, the "clearly erroneous"
is inapplicable; determination of

the legal sufficiency of the affidavit is a
pure question of law.
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conspirators the judge characterized the Id. at 465.~ Especially from a due
appellant as a "shady character" and
ess perspective,11 it seems clear
told the jury that if one of the co-con- "judicial proceeding" rule can
spirators was guilty " ’there is no ques- further than is necessary to
tion but that [appellant]
functional ability of the courts
would be as culpable.’" Id. at 1341.
cases.
Although this prejudgment of appelThe district court, moreover,
lant’s guilt arose from a judicial pro- mentally
misconceived the reach
ceeding, the court held that it satisfied
cases
in
this
circuit which he
the "personal bias" standard of Section
for the proposition that de~,,elc
144 and reversed the conviction.
bias in a judicial proceeding
And in Knapp v. Kinsey, ~32 F.2d immunizes him f~rom disqualificati
458, 465 (6th Cir.), cert. den~ed, 352,U. der Section 144 in a subsequent i~
S. 892, 77 S.Ct. 131, 1 L.Ed.2d 86This broad proposition derives
(1956), reversing a lower court because statement in United States v.
of bias appearing during ,the trial, the Corp., 384 U.S. 563, 583, 86 S.Ct.
court recognized the "clUe analogy" be- 1710, 16 L.Ed.2d 778 (1966), whi(
tween bias developed du’~ing trial, which volved a claim of bias resulting
requires reversal, and bias evident prior facts learned by the judge in
to t{ial, which requires di%qualification proceedings.1~ In this context,
under Section 144. The critical formu- stated that "It]he alleged bias and
lation of bias sufficient to reverse was judice to be disqualifying
forcefully expressed by the court :
from an extrajudicial source and
Whether unconsciously or otherwise,
in an opinion on the merits on
[the trial judge] failed from the start sis other than what the judge
of the trial to view this case with the from his participation in the
impartiality between litigants that the However, as petitioners argue:
defendants were entitled to receive.
Neither Grinnell nor any
His active participation in the case
this Court has stretched the
and in the questioning of witnesses
to sanction preconceptions
exceeded what was reasonably necespro or con a particular party
sary to obtain a clear understanding
dicial participation in a prior,
of what their testimony was and fully
rate case where that party wa
justifies appellants’ complaint that at
present and therefore had no
times "he, figuratively speaking,
nity to controvert or explain
stepped down from the bench to asformation to which the judge
sume the role of advocate for the
posed.
Here,
plaintiff." Although appellees’ counthe
allegations
relate to
sel did not ask or need such assistand
comments
preceding
the
ance, and apparently at times realized
indictments and in proceedings
the possible prejudice to their cause,
cluding these defendants.
the prejudicial effect to appellants’
rights requires a reversal of the judg- Petition at 13-14 (emphasis added
ment.
is, then, the ex parte obtaining
dence in previous proceedings,
Id. at 467 (emphasis added). Where
such advocatory bias "exist[s] before present defendants had no
the trial it furnishes the basis for dis- to challenge, rebut, qualify or
such evidence, that is potentially
qualification of the judge to conduct the
trial. Section 144, Title 28, U.S. Code." cant.
| ~. See text at 382-383 in]ra.

~2. In Grinnell, the trial judge
question of his disqualification to the i
Judge of the Court of Appeals.
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Supreme Court recently spoke to in the vortex of the so-called Watergate
:such dangers in Gregg v. United affair and being the gravitational center
394 U.S. 489, 89 S.Ct. 1134, 22to which much of Watergate irresistably
[.2d 442 (1969). Gregg involved has been drawn, necessarily has received
Rule of Criminal Procedure 32, a large quantum o~ evidence relating to
the defendants in this case without any
provides that a presentence report
opportunity on their part to present
not be submitted to the court
unless the defendant has pleadtheir story prior to the trial court’s foror has been found guilty." In
mation of an opinion on their culpabili.kably strong terms, the Court ty. Gregg, persuasively analogous in
that because of their nature and this context, demonstrates the great
parte manner in which the trial weakness of a blinding and unyielding
receives such reports, their sub- adherence to the broadly conceived "juto the court prior to conviction dicial proceeding" rationale. See generally United States v. Small, 472 F.2d
of the clearest kind":
is equally clear that the report 818, 820-822 (3d Cir. 1972) (suggesting
that the broad rule of nondisqualifinot, under any circumstances, be
lbmitted to the court" before the cation in a retrial by the same judge repleads guilty or is convict- quires a searching reappraisal in light
Submission of the report to the of Gregg).
before that point constitutes erThe district court also misconstrued
the clearest kind.
the decisional law of this circuit on the
the rule must not be tak- standard to be applied in the determination of bias. The trial court employed a
Presentence reports are
which the rule does not "bias in fact" test, which would require
~ available to the defendant as a a showing that a judge is actually biased
of right. ~There are no formal before disqualification is mandated. In
Berger v. United States, 255 U.S. 22, 41
ions on their contents, and they
on hearsay and contain
S.Ct. 230, 65 L.Ed. 481 (1921), construbearing no relation what- ing Section 21 of the Judicial Code, the
the crime with which the de- Supreme Court focused on the term "beis charged. To permit the ex lief" in the disqualification statute.
~tion of this sort of ma- The Court stated that if the facts alto the judge who will pronounce
leged in the affidavit could reasonably
~endant’s guilt or innocence or
cause the affiant to entertain a belief
preside over a jury trial that a judge was not impartial, disqualification was required:
seriously contravene the rule’s
of preventing possible pre]uThe belief of a party the section
premature submission of the
makes of concern, and if opinion be
report.
nearer to or farther from persuasion
than belief, both are of influence, and
89 S.Ct. at 1136 (emphauniversally regarded as of influence,
Gregg thus recognized that
in the affairs of men, and determina"possible prejudice" resulting
tive of their conduct .... j
received ex parte, albeit
We are of opinion, therefore, ~nat
judidial proceeding, could
A trial judge, placed
an affidavit upon information and betent to the Gregg decision, the Stadopted an amendment to Rule
now provides f~r a waiver of the
¯ ~quirement of noninspection by the
to conviction or entry of a guilty
~ judge may, with the written conthe defendant, inspect a presentence

report at any time"), aml, with the exception of certain types of information contained in the report, it is available to the
defendant for his inspection as a matter of
right. This new rule will take effect on August 1, 1974. 42 U.S.L.W. 4551 (U.S. April
23, 1974).
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lief satisfies the section, and that,
upon its filing, if it show the objectionable inclination or disposition of
the judge,
it is his duty to
"proceed no further" in the case.
Id. at 34-35, 41 S.Ct. at 233. This
court, relying on Berger, has held that
the policy underlying Section 21, the
precursor statute to Section 144,

the compensation involved there
"so small that it is not to be re~
as likely to influence improperly
dicial officer in the discharge
duty
." EI]n the
courts this is a constitutional

Commonwealth Coatings Corp. v.
nental Casualty Co., 393 U.S.
89 S.Ct. 337, 339, 21 L.Ed.2d 301
is that the courts of the United Sta,tes
(emphasis in original). Ahd
"shall not only be imparti..M in the the opinion the Court, referring
controversies submitted to, them but
Canon of Judicial Ethics on
shall give assurance that they are im- tions of judges, stated that "any
partial"; i. e., shall appear to be im- nal permitted by law to try
partial.
controversies not only must be
Whitaker V. McLean, 73iApp.D.C. 259, but also must avoid even the
118 F.2d 596 (1941) (4~nphasis added). of bias." Id. at 150, 89 S.Ct. at 340.
The district court’s attempt to distinThis circuit also has adopted
guis~ Whitaker is not persuasive. Whit- pearance of bias test, with
aker did not "suggest the need for each
erence to the prejudgment of
judge to follow his own conscience" nor administrative agency
does it "rest on [significantly3 distin- cases. In Cinderella Career and
guishing factors." 377 F.Supp. at ing Schools, Inc. v. FTC, 138
at 1325 n. 11. Rather, in Whitaker we D.C. 152, 160, 425 F.2d 583, 591
plainly adopted the appearance o! bias we remarked that administrative
test,14 premising our decision on the due ings "must be attended, not
process right to a fair trial by an impar- every element of fairness but
tial judge.
very appearance of complete
With regard to this due process right, To the same effect is our
the Supreme Court has said that "jus- Texaco, Inc. v. FTC, 118
rice must satisfy the appearance of jus- 366, 372, 336 F.2d 754, 760
tice." Offutt v. United States, 348 U.S. cared and remanded on other
11, 14, 75 S.Ct. 11, 13, 99 L.Ed. 11381 U.S. 739, 85 S.Ct. 1798, 14 L,I
(1954).1~ The Court, moreover, appears 714 (1965). We also have placed
to have raised the appearance of bias pearance of bias test on a ~
level, for "the very appearance
test to the constitutional level, at least
in cases involving a pecuniary interest, plete fairness [is required].
however small, on the part of a judge: can the tribunal conducting
For in Tumey Iv. Ohio, 273 U.S. [the] proceeding meet the basic rei
ment of due process." Amos Tre
510, 47 S.Ct. 437, 71 L.Ed. 749 (1927)]Co. v. SEC, 113 U.S.App.D.C. 100,
the Court held that a decision should
be set aside where there is "the 306 F.2d 260, 267 (1962).
In disqualification cases, the
slightest pecuniary interest" on the
can
demand no less of themselves
part of the judge and specifically rejected the
contention that they do of administrative
4. Coinmentators have argued persuasively
for the appearance of bias test, even though
the majority of courts rely on the bias in
fact test. See, e. g., Note, Disqualification
of a Federal District Judge for Bias~The
Standard Under Section 144, 57 Minn.L.Rev.
749 (1973) ; Note, Disqualification of Judges

for Bias in the Federal Courts, 79 I-I
Rev. 1435 (1966).
~5. The Supreme Court remanded the
for retrial of a contempt charge
different judge than the judge before
the alleged contempt occurred. 348
18, 75 S.Ct. 11.
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~onwealth Coatings Corp. v. Conti- his conduct of a trial. Therefore, alleCasualty Co., supra, 393 U.S. at gations (c) and (d) present no need for
89 S.Ct. at 340. It may be true further discussion.
However, allegations (a) and (b)-]uch a stringent rule may some- Judge Sirica’s alleged involvement in the
bar trial by judges who have no prosecutor’s investigation of this case
bias and who would do their and his prejudgment of material issues
best to weigh the scales of jus- --present very serious questions. With
equally between the contending respect to these allegations, the detailed
But to perform its high facts alleged in the affidavits are far
ion in the best way "justice must from frivolous and cannot lightly be dissly the appearance of justice."
missed.
Murchison, 349 U.S. 133, 136, 75
Petitioners’ affidavits include the fol623, 625, 99 L.Ed. 942 (1955) (em-lowing specific allegations to demonadded)
strate a merger of prosecutorial and judicial functions. The alleged facts must
be assumed true for the purpose of testII.
in the light of these general ing the sufficiency of the affidavits.
the particular allegations in Berger v. United States, 255 U.S. 22,
entitle petitioners to relief. 35-36, 41 S.Ct. 230, 65 L.Ed. 481 (1921).
1. Judge Sirica repeatedly and conmaintain that Judge Sirica
sistently interrogated defendants
ualify himself because of (a)
and witnesses in the Watergate
in the prosecutor’s inbreak-in trial "with the zeal of a
ion that resulted in the indictprosecutor." App. B at 2. This
these defendants and his prior
interrogation was "an effort to into some of the evidence; (b)
vestigate
matters beyond the guilt
of material issues in
or
innocence
of the defendants be(c) his personal interest in
fore him."
arising from his public posman who "broke open" the App. B at 7 (emphasis added).
case; and (d) his past and
2. [During the Watergate break-in
representation by counsel
trial and afterwards,] Judge Siriparties in t~his case.
ca expressed the belief that criminal responsibility extended beyond
outset I reject the allegations
the convicted defendants to higher
in categories (c) and (d) as
officials in the Committee to Reinsufficient grounds for
elect the President and in the
disqualification. Judge SiriWhite House. ~ ~ ~ He has
)erienced trial judge of exexpressed the belief that higher
il competence. From our review
officials were involved in the Warcases over the years, I am confiergate matter.
neither his role in this case,
publicized, nor the representa- App. B at 3.
legal posit~ons by the Special
3. [Judge Sirica commentedJ to d~would influence in any way
fendant Liddy suggesting th~e
addition to pure legal theory, there are
pragmatic advantages to the appearbias test. First, a defendant, and
generally, not only legitimately
but deserves a judicial process unby even tim appearance of bias; con[ confidence in the judiciary in large
rests upon the fulfillment of that
Second, it is virtually impossi-

ble and certainly impractical in many instances to determine the actuality of bias, for

external and objective manifestations are not
always a true guide to a subjective state of
mind. Finally, disqualification of a judge
premised on the appearance of bias does not
stigmatize him as would disqualification for
actual bias.
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was low on the totem pole to be
sentenced to thirty years while
those who planned, organized and
directed the operation walked the
streets free.
App. D at 4.
4. In an admitted effort to coerce
testimony from the defendants in
the Grand Jury and before the
Senate investigating committee
which would implicate h,igher offi- App.
cials, Judge $irica impo~d condi6.
tional maximum sentences.1~ ,
App. B at 10.
Judge Sirica took the
5.
extraordinary step pf drawing up
a list of six" Adm..~istration officials whom he felt the prosecutors
,. ought to put under oath in the
Grand Jury room. Affiants lack
specific knowledge of the names
included in that list since Judge
Sirica ordered it held under seal,
but it is reasonable to assume that
the names of one or more of the
7. This use of extremely harsh sentences
running as much as 35 years, and the threat
that such sentences might be finally imposed
if the defendants did not disclose everything
they knew about related offenses and those
involved therein, has been criticized by a
few. E~gland at one time prohibited the duress of prisoners by jailing or sentence to
accuse others :
Duress o] prisoner.--To prevent abuses
by the extensive power which the law is
obliged to repose in gaolers, it is enacted
by statute 14 Edw. III, c. 10, that if any
gaoler by too great duress of imprisonment makes any prisoner, that he bath in
ward, become an approver or an appellor
against his will; that is, as ~¢e shall see
hereafter, to accuse and turn evidence
against some other person; it is felony in
the gaoler. For, as Sir Edward Coke observes, (a) it is not lawful to induce or
excite any man even to a just accusation
of another; much less to do it by duress
of imprisonment; and least of all by a
gaoler, to whom the prisoner is committed
for safe custody.
II W. Blackstone, Commentaries on the
Laws of England 1305 (4th ed. T. Cooley &
J. Andrews 1899) (emphasis in original).
In imposing the instant sentences two cases were cited. United States v. Sweig, 454
F.2d 181 (2d Cir. 1972), held that a judge
who tells a defendant at sentencing that he

defendants in this case ap
the ~ist. [The transcript of
chambers conference has
been made available to
Nine names ~vere suggested
further grand jury inquiry.
defendant’s name appears
list, as well as the names of
other persons who were
and convicted in related cas’
B at 10.
According to newspaper
dated Jun~ 19, 1973 and Jul
1973, Judge Sirica met
on at least two occasions
members of the Watergate
cial Prosecution Force.
tails of these and any other
ported private meetings
been made public; affiants
therefore unable to state with
ticularity the number of
meetings which have taken
or the dates, participants,
poses, or substance thereof.

might mitigate the sentence (30
a fine of $2,000) if he elects "to speak
fully" is not a violation of his fifth
ment right against self-incrimination.
in United States v. Ver~neulen, 436
(2d Cir. 1970), it was held not imp
where the judge stated at the time of
tencing on two counts to five years
tive imprisonment "that future
could have a favorable impact
]ederal parolz board." 436 F.2d at 77
phasis added).
The sentences here ran from 35
years. Moreover, 18 U.S.C. §
which the court relied upon in imposing’i
sentences, was intended to aid the
determining a proper sentence and not
the prosecutor through duress of the
er, in obtaining evidence of other
There is nothing in either the lan
the statute or its legislative history th~
dicates it was intended to be used to
testimony.
The Sweig and Vermeulen decisions
instances where a lighter sentence
offense justified ~vas held out as
to the prisoner if he testified.
nothing improper in this. But this
justify the imposition of a harsher
than the offense calls for, or the
such a sentence, because the prisoner
es to disclose information the judge
lie should.
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B at 12-13.
tioners do not contend that any of
occurrences were improper in the
in which they occurred. The
on of Judge Sirica’s disqualificathe present case does not depend
inding of legal error in his conthe Watergate break-in trial.
~ue here is whether the allegations
affidavit with respect to his conthat case demonstrate a frame of
is sufficiently accusatory of
~’ petitioners to indicate that they
i not receive a fair trial in the
case. No man may accuse and
in judgment. Thus, even though
~ Sirica’s actions may have been
justifiable in the context of
ate break-in case, his conduct
~st be considered here to deterit demonstrates possible
)rejudice against the defendants
~tant indictment.
fffidavits allege that during and
Watergate break-in trial and
proceedings, Judge Sirica
ied the belief that criminal reility extended beyond the conv4ctto higher officials in the
to Re-elect the President and
House" who had "planned,
and directed the [.Watergate]
App. B at 3; App. D at 4
added). Through the eviat trial Judge Sirica apcame to believe that an atcover-up existed. Consequently,
allege, both at trial and
g he continually pressed
and witnesses to reveal
officials who directed the
organization. The defendpresent case are among the
and identifiable class of such
Officials who were in effect acin~ the above quoted allegations
are now charged with unlawfulJudge Sirica’s action in suggestgrand jury investigation was enand commendable in the conthe earlier trial, his involvement in
investigation may have ren02 F.2d--25

ly conspiring to obstruct the investigation into the break-in.
At times Judge Sirica assumed an
even more active role in the prosecutors’
investigation of this case. At a chambers conference on January 24, 1973, at
which the prosecutors and three attorneys representing defendants in the
break-in trial were present, Judge Sirica
suggested to the prosecutors that they
call nine named individuals before the
grand jury. Although he disclaimed any
accusatory intent, one of those individuals was indicted by the grand jury and
is now a defendant in this case, and
three others were subsequently charged
and convicted in related cases. Judge
Sirica’s alleged actions in repeatedly interrogating witnesses concerning the involvement of others, in using the sentencing process to coerce testimony implicating higher officials, and in suggesting further grand jury inquiry of
named individuals including a defendant
here, publicly demonstrated an accusatory frame of mind that connected the
present defendants to the crime with
which they are now charged--obstructing the prosecution of the Watergate
break-in,is
Also troublesome is the existence of
further ex parte contacts between Judge
Sirica and the prosecutors, the details of
which are unavailable to petitioners or
to this court. Petitioners rely on newspaper accounts of at least two private
meetings between Judge Sirica and the
prosecutors. The opinion denying the
motions for disqualification admits
meetings with Special Prosecution Force
personnel but asserts, "These proceedings included no discussion of evidence
bearing on the guilt or innocence of any
defendant in this case nor any discuss~n
even remotely of the kind." 37,,~ F.
Supp. at 1316. The opinion suggests
that these meetings "were necessitated
by the Court’s duties relating to grand
dered it inappropriate for him to preside at
the trial which resulted from that investigation. See In re Murchison, 349 U.S. 133, 75
S.Ct. 623, 99 L.Ed. 942 (1955).
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juries," id. at 1323, but discloses neither
the purpose of such meetings nor the
subjects which were discussed.

you, they went back and as j~
flyer, ~udge Sirica whe~
nection with the subpoena ~,
hears part of the tapes and
Chotiner’s name [sic]. He
Silbert [Assistant United Stal
torney conducting the Water
vestigation], I want these peop,
poenaed and that’s Murray C
and others. And Silbert sa
he’s been to the Grand ~ury
name has nothing to do with
[Sirica] has ~been calling about
since--subpoena.

In view of their allegations, petitioners are entitled to develop the facts surrounding the ex parte meetings with the
prosecutors. A judge, having assisted
in the bringing of an indictment, may
not consistent with due process of law
preside at the trial of that indictment,
see In re Murchison, 349 U.S. 133, 75 S.
Ct. 623, 99 L.Ed. 942 (1955)"~" and such
judicial involvement in the t~rosecutorial
process is sufficient to require disqualification under Section 144. The facts
No sir. And he--we have no ev
alleged by petitioners in this regard may
against him.
already constitute the/requisite "fair
support" for a reasonable apprehension
It’s become a matter of
of disqualifying bias or prejudice. See
us. We will not subpoena him
Begger v. United States,,255 U.S. 22,
33-34, 41 S.Ct. 230, 65 L.Ed. 481 (1921). have no reason to subpoena himl
The denial of petitioners’ request for an
And Sirica wants us to
evidentiary hearing deprived petitioners
just I think for the hell of it.
of the opportunity to demonstrate fully
the degree to which the judicial and Id. at 913-14 (emphasis added).
prosecutorial functions may have coa- allegations suggest repeated ex
lesced in this case into accusation. An contacts and affirmative
evidentiary hearing concerning the num- co~duct by Judge Sirica. The
ber and nature of contacts between the
veloped at an evidentiary
prosecutors and the judge could be conor may not support these alle
ducted without undue delay and would
their natural inference of bias i~
provide some assurance against reversal
of the prosecution, but it is only
after trial on the grounds of bias or order to satisfy not only the fact
prejudice.
appearance of justice, that
The need for an evidentiary hearing is have an opportunity to explore th(
further highlighted by a conversation legations at an evidentiary hearing.
appearing in the Presidential Tape
III.
Transcripts which were released subsequent to filing of the petitioners’ affidaPetitioners’ affidavits further
vits. Submission of Recorded Presiden- that televised public comments by
tial Conversations to the Committee on Sirica indicate his prejudgment
the Judiciary of the House of Represent- issue whether these defendants
atives by President Richard Nixon ceive a fair trial in the District
(April 30, 1974). The transcripts reveal lumbia. The incident, as describ~
the following statements by Mr. Henry Judge Sirica, occurred as follows :
Petersen, the Assistant Attorney GenerTranscripts of the questions
al in charge of the Criminal Division of
swers, later televised, show that
the Department of Justice, in a conversponse to the question "Is
sation with the President on April 16,
doubt in your mind about
1973 (1:39-3:25 P.M.) :
[defendants at bar] abilities
fair trials?" the Court
So they, after they concluded all their
think they can get ~ust as ~air
questions and names and what have
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::the District of Columbia as any
court in the United States. I
no doubt about that. Thank
When the subject was raised
the Court responded, "Well, in
: opinion, any defendant, any person
happens to be a defendant in this
in my opinion he can get
as fair a trial here as any jurisin the country."

expressed judgment and also would be
free to rule against the defendants without the inevitable Charges of prejudice.
Therefore, at the least, Judge Sirica
should recuse himself from ruling on the
defendants’ motions for change of venue.

IV.
Finally, I have no doubt that Judge
Sirica’s refusal to disqualify himself is
reviewable by mandamus. The All
~p. at 1324 (emphasis added).
Writs
Statute, 28 U.S.C. § 1651(a)
Sirica maintains that, "fairly
(1970),
provides :
his statements were merely
The
Supreme Court and all courts
to "the quality of the federal
established
by Act of Congress may
in the District of Columbia"
issue all writs necessary or appropri~
not concern changes of venue.
ate in aid of their respective jurisdicthis interpretation seems too
tions and agreeable to the usages and
Certainly the reporter was not
principles of law.
Sirica about the quality of
d Judges in the District of Co- Under this statute we have the power to
Considering the phrasing of the issue a writ of mandamus in cases, such
to which Judge Sirica respond- as the present one, which are subject to
~ally fair interpretat~ion is that our eventual appellate jurisdiction. La
reflected a prejudgment Buy v. Howes Leather Co., 352 U.S. 249,
~terial issue of the ability of 254-255, 77 S.Ct. 309, 1 L.Ed.2d 290
to receive a fair trial in this (1957) ; Roche v. Evaporated Milk
At a minimum, the statement Ass’n, 319 U.S. 21, 25, 63 S.Ct. 938, 87
created an appearance of preL.Ed. 1185 (1943). Issuance of the
and in this circuit it is the writ is discretionary, however, and the
of justice which is crucial. court’s discretion should only be exercised in exceptional cases in the interest
at 381-383.
of justice. E. g., Will v. United States,
of a material issue conU.S. 90, 95, 88 S.Ct. 269, 19 L.Ed.2d
prejudice under 389
305 (1967); Roche v. Evaporated Milk
See, e. g., Peacock Records, Ass’n, supra, 319 U.S. at 25-26, 63 S.Ct.
Records, Inc., 430 F.2d 938; Ex parte United States, 287 U.S.
7th Cir. 1970), cert denied, 401
241, 248-249, 53 S.Ct. 129, 77 L.Ed. 283
!i91 S.Ct. 1193, 28 L.Ed.2d 324 (1932). The question here is whether
v. Kinsey, 232 F.2d 458, this petition is among those "really exCir.), cert. denied, 352 U. traordinary causes" which warrant the
77 S.Ct. 131, 1 L.Ed.2d 86 use of mandamus. Ex parte Fahey, 332
The venue issue may be the
U.S. 258, 260, 67 S.Ct. 1558, 91 L.Ed.
~ortant question in the case.
~.
announcing his views on 2041 (1947).
may be difficult for Judge
his opinion regardless
may develop when the parties
argue the question. Cf. Cin& Finishing Schools, Inc.
U.S.App.D.C. 152, 159, 425
590 (1970). A different trial
be unencumbered by the
sustain his prior, publicly

The writ traditionally has only l~en
used "to confine an inferior court to a
lawful exercise of its prescribed jurisdiction or to compel it to exercise its authority when it is its duty to do so."
Roche v. Evaporated Milk Ass’n, supra,
319 U.S. at 26, 63 S.Ct. at 941 (1943)
(emphasis added). Sections 144 and 455
of Title 28, discussed above, confer a
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ing of the affidavit, the judge
duty upon the trial judge by requiring
whom it~ is directed "shall
that he "shall disqualify himself" and
further therein, but another
"shall proceed no further" in any case in
shall be designated in the
which he has a substantial interest or a
prescribed in ~ ~ ~ section
personal bias or prejudice. If an affidahear such matter." And the
vit under Section 144 alleges facts suffiis easy to divine. To commit
cient to require disqualification, then
judge a decision upon the
the trial judge has no alternative but to
the facts gives chance for th
disqualify himself. He has "no lawful
against which the section is
right or power to preside as judge on
The rem.edy by appeal
the trial of defendants upon the indictment" and has a "duty to ’l~_.roceed no
It comes after the trial, and if
dice exist, it h~s worked its evil~:~
further’ in the case." Berge~"v. United
States, 255 U.S. 22, 36, 35, 41 S.Ct. 230, judgment of it in a reviewing
234, 233, 65 L.Ed. 481 (1927) (emphasis is precarious. It goes there
by presumptions, and nothing
added). Mandamus is the appropriate
more
elusive of estimate or
remedy to enforce this d~t’y even though
than a disposition of a mind
the question may also be reviewable on
there is a personal ingredient.
appeal: As long ago as the Berger decision,: supra, the Supreme Court recog- Id. at 35-36, 41 S.Ct. at 234
nized the difficulties inhe~*ent in post- added).
poning review of a disqualification deciA clear majority of the circuits:
sion until after the trial has occurred:
nize that a judge’s refusal to disc
[The statute’s] solicitude is that the himself i~ reviewable by
tribunals of the country shall not only
be impartial in the controversies sub- In many decisions the courts have ~
mitted to them, but shall give assur- granted a writ of mandamus (or
bition) or, considering a forma!
ance that they are impartial,--free, to
the trial
use the words of the section, from any necessary, instructed~°
disqualify
himself.
In a
"bias or prejudice" that might disturb
other
decisions
the
courts
have
the normal course of impartial judgnized
that
special
circt
ment. And to accomplish this end the
section withdraws from the presiding justify the use of mandamus to
refusal to disqualify, but
judge a decision upon the truth of the
matters alleged. Its explicit declara- petitioner’s affidavit was ~1
tion is that, upon the making and fil- require disqualification. Only’
~9. 9 J. Moore, Federal Practice ¶110.13
[10], at 187-88 (1973) ; see Note, Disqualification of Judges and Justices in the Federal Courts, 86 ttarv.L.Rev. 736, 738 & n. 13
(1973); Comment, Disqualification for Interest of Lower Federal Court Judges, 71
Mich.L.Rev. 538, 547-50 (1973).
20. United States v. Bryan, 393 F.2d 90 (2d
Cir. 1968) ; Occidental Petrol. Corp. v.
Chandler, 303 F.2d 55 (10th Cir. 1962),
cert. denied, 372 U.S. 915, 83 S.Ct. 718, 9
L.Ed.2d 722 (1963) ; United States v. Ritter,
273 F.2d 30 (10th Cir. 1959), cert. denied,
362 U.S. 950, 80 S.Ct. 863, 4 L.Ed.2d 869
(1960); Gladstein v. McLaughlin, 230 F.2d
762 (9th Cir. 1955); Connelly v. United
States District Court, 191 F.2d 692 (9th
Cir. 1951) ; In re Honolulu Consol. Oil Co.,
243 F. 348 (9th Cir. 1917). See also Yablonski v. United Mine Workers, 147 U.S.

App.D.C. 193, 454 F.2d 1036 (1971
denied, 406 U.S. 906, 92 S.Ct. 1609,
Ed.2d 816 (1972) (mandamus
compel disqualification of attorney).
2~. Pfizer, Inc. v. Lord, 456 F.2d
Cir.), cert. denied, 406 U.S. 976,
2411, 32 L.Ed.2d 676 (1972);
Palmieri, 396 F:2d 121 (2d Cir. 1968).
sen v. Sugarman, 357 F.2d 794
1966); In re Union Leader Corp.,
381 (lst Cir.), cert. denied, 368 U.S.
S.Ct. 361, 7 L.Ed.2d 190 (1961);
Medina, 170 F.2d 632 (2d Cir. 1948),.
denied, 335 U.S. 909, 69 S.Ct. 412, 93
442 (1949) ; Hurd v. Letts, 80 U.S.Ap
233, 152 F.2d 121 (1945) ; Dilling v.
States, 79 U.S.App.D.C. 47, 142
(1944); Minnesota & Ontario Paper
Molyneaux, 70 F.2d 545 (Sth Cir.
Henry v. Speer, 201 F. 869 (5th Cir.
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appear to deny mandamus in all
of alleged disqualification.~

is within the traditional concept of
mandamus.
In Will v. United States, 389 U.S. 90,
fundamental right to be tried be88
S.Ct. 269, 19 L.Ed.2d 305 (1967), the
impartial judge is as important
Supreme
Court cautioned against overrights enforceable prior to trial
[amus. In Dairy Queen v. Wood, use of the writ of mandamus and reem469, 472, 82 S.Ct. 894, 897, 8phasized that mandamus is not a substi44 (1962), the Supreme Court tute for appeal in criminal cases. In
ized "the responsibility of the that case the Government sought mandaof Appeals to grant man- mus to prevent the trial judge from
where necessary to protect the compelling the Government to disclose
right to trial by jury which of the defendant’s oral statements
." See also Beacon Theatres, it intended to rely upon. The court of
Westover, 359 U.S. 500, 79 S.Ct. appeals granted the writ but the Su988 (1959). Our own court preme Court reversed, reasoning that almandamus to secure other lowing the Government to challenge adrights of criminal defend- verse rulings by mandamus would interFor example, we have held that fere with the accused’s right to a speedy
prior to trial is the best trial and would circumvent the strong
It0 correct defects in preliminary federal policy disfavoring appeals by the
Government in criminal cases. Id. at 96,
even though they are re~3
98,
88 S.Ct. 269.
on appeal after trial.
If
The
Will decision does not mean that
is available to secure the
by jury and the right to mandamus is unavailable to review any
pretrial proceedings (which preliminary ruling in a criminal case.
concern the accused’s ultimate See id. at 97, 107, 88 S.Ct. 269. As Jusinnocence), then the right to be rice Black pointed out in his concurring
an impartial judge, a right opinion in Will:
[I] would like to add a few words,
in fundamental due process,
which I do not understand to be in
~ warrants protection by the writ
conflict with "what the Court says,
See In re Union Leader
concerning the writ of mandamus. I
F.2d 381, 384 (1st Cir.), cert.
agree
that mandamus is an extraordi368 U.S. 927, 82 S.Ct. 361, 7 L.
nary remedy which should not be used
(1961). As Judge Friendly
except in extraordinary circumstances.
in Legal Aid Society v. HerF.2d 343, 346 (2d Cir. 1968), And I also realize that sometimes the
393 U.S. 1033, 89 S.Ct. 649, granting of mandamus may bring
about the review of a case as would an
577 (1969) :
appeal. Yet this does not deprive a
of recusation goes to the concourt of its power to issue the writ.
ion of the tribunal which is to
Where there are extraordinary cirthe trial, an issue which if
cumstances, mandamus may be used to
al in an "arbitrary and
review an interlocutory order which is
sense,
comes exby no means "final" and thus appeala~
close to jurisdiction and thus
ble under federal statutes. [T]he~~ction Realty Co. v. Will, 427 F.2d
Cir. 1970) ; Albert v. United States
Court, 283 F.2d 61 (6th Cir. 1960),
365 U.S. 828, 81 S.Ct. 713, 5
706 (1961); Green v. Murphy, 259
(3d Cir. 1958) ; Korer v. Hoffman.
211 (7th Cir. 1954). But s.ee
Van Dusen, 350 F.2d 806 (3d Cir.
disqualification under the
presented).

23. Blue v. United States, 119 U.S.App.D.C.
315, 321, 342 F.2d 894, 900 (1964), cert. denied, 380 U.S. 944, 85 S.Ct. 1029, 13 L.Ed.2d
964 (1965); see United States v. King, 157
U.S.App.D.C. 179, 482 F.2d 768 (1973);
Ross v. Sirica, 127 U.S.App.D.C. 10, 380 F.
2d 557 (1967).
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tant case of profound national
suance of the writ of mandamus is
and since i% is estimated that
proper where a court finds exceptional
take
several months, we believe
circumstances to support such an orthe interests of justice make it
der.
priate for this Court to exercise
Id. at 107-108, 88 S.Ct. at 280. (Black, power to decide the recusal issue
J., concurring). See also, Thornton v.
the merits at this time.
Corcoran, 132 U.S.App.D.C. 232, 407 F.
Response for the United States at 9.
2d 695 (1969); 9 J. Moore, Federal
Practice ~ 110.28, at 309-14 (1973). It Under these circumstances,
a decision on this vital, fair trial
should also be noted that subsequent to
the Will decision the Second Circuit re~ would amount to a gross mala~imini
Judge Hastie
affirmed that mandamus is avaflkble to tion of justice. As
~ opinion in
in
his
concurring
review a judge’s refusal to disqualify
himself. Legal Aid Society v. Herlands, Murphy, 259 F.2d 591, 595 (3d
399 F.2d 343, 346 (2d Cir. 1968), cert.1958) :
The very special, challenging
denied, 393 U.S. 1033, 89 S.Ct. 649, 21
often sensational charge of parti~
L.Ed.2d 577 (1969).
/
in the administration of justice
The circumstances in t~e present case
is initiated by a formal
are s~fficiently extraordinary to warprejudice against a judge
rant the use of mandamus. ,Mandamus
ceive final adjudication at first
is sought here to enforce the defendants’
tunity, if only in the interest of
due process right to be tried before an
confidence in the courts. Moreov(
impartial judge--a fundamental right
trial is not likely to proceed ina
essential to a fair trial. ’Moreover, the
satisfactory way if an unsettled
court cannot ignore the profound nationof judicial bias is an ever
al interest in this trial involving a formsource of tension and irritation.
er Attorney General and several former
a final ruling on the matter by a
presidential aides. Cf. Nixon v. Sirica,
159 U.S.App.D.C. 58, 65, 487 F.2d 700, interested higher court before t
can dispel this unwholesome
707 (1973); United States v. United
Thus, if an appellate court
States District Court, 4~4 F,2d 651, 655
properly petitioned, to
(6th Cir. 1971), all’d, 407 U.S. 297, 301, when
disqualified judge from trying a
n. 3, 92 S.Ct. 2125, 32 L.Ed.2d 752 or to say that the challenged
(1972). By ordering en banc consideranot disqualified, this 1~
tion, this court necessarily determined
decision hurts the admit
that the petition "involves a question of
justice, even though the court reset
exceptional importance." Fed.R.App.P.
the right to pass upon the
35(a) (emphasis added). Even the Speer trial. Such considerations far
cial Prosecutor acknowledges that manweigh the objections to ~
damus is the appropriate procedure in
peals which ordinarily militate
this case :
deciding on mandamus an issue
We believe that the instant case is
can be reviewed after trial.
one of the rare cases in which [review
normal objection to mandamus;
by extraordinary writ] is warranted.
character as a challenge
In the court below, we took the posithe judge himself, has no force
tion that it would be appropriate for
because the affidavit of I
the Calendar Committee of the Disalready challenged the judge in
trict Court to decide the question
most personal way imaginable.
"since the considered judgment of
that three judge panel would be given
the heaviest weight on appeal from
any convictions in this protracted and
important case." For like reasons,
since this is an exceptionally impor-

In conclusion, I dissent from the
jority’s summary disposition of
portant en banc case without oral
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without opinion. Moreover, I
that petitioners have made a sufshowing to require an evidenhearing concerning the number
nature of Judge Sirica’s ex parte
cts with the prosecutors. At the
least, Judge Sirica should recuse
from ruling on the defendants’
for change of venue--an issue
he has conveyed the appearprejudgment. Finally, I would
suggest that Judge Sirica refer
disinterested panel the question
the allegations of the affidavits
ng judicial involvement in the
process and prejudgment
~rial issues, which allegations
ibe contested, compel his disqualiThe Special Prosecutor and
rican Civil Liberties Union conlatter suggestion.
foregoing opinion should not be
as a conclusion that Judge
is in fact biased or prejudiced.
appearance of justice that con~me. In a case as momentous as
judicial system must maintain
uestionable appearance of fair,
justice. Petitioners’ atlega~ufficiently cloud the appearance
to require affirmative action
court.

STATES of America
v.
E. PRYBA, Appellant.
No. 24788.
States Court of Appeals,
of Columbia Circuit.
Argued Nov. 2, 1971.
Decided July 29, 1974.

with intent to disseminate, and he appealed. The Court of Appeals, Spottswood W. Robinson, III, Circuit Judge,
held that air carrier’s examination of
box in San Francisco and FBI’s seizure
of films in Washington, D. C., were not
an unlawful invasion of Fourth Amendment rights, that seizure was not invalid
by reason of fact that there was no
prior adversary hearing culminating in
a judicial determination that the films
were in fact obscene, that statute proscribing the knowing use of a common
carrier for carriage of any obscene motion-picture films in interstate commerce
and the knowing receipt from a common
carrier of any obscene films so transported is not unconstitutional as applied
to a shipment of such matter to an adult
solely for private, noncommercial exhibition, and that defendant enjoyed no immunity from prosecution for a violation
of District of Columbia statute outlawing possession of obscene matter with
intent to disseminate by virtue of fact
that only dissemination planned was a
gift of copies of films to another.
Affirmed.

1. Searches and Seizures
~:~3.2, 3.3(2), 7(4)
Where search is made at behest of
or with assistance of law enforcement
officers, there must be probable cause,
and in appropriate instances an authorizing warrant, if the search is to pass
constitutional muster; but where a
search is made on a carrier’s own initiative for its own purposes, Fourth
Amendment protections do not obtain
for reason that only the activities of individuals or nongovernmental entities
are involved. U.S.C.A.Const. Amend. 4~.
2. Carriers ~i~39
i¢
Common carriers have right to~decline shipment of packages proffered in
circumstances indicating contents of a
suspicious, indeed of a possibly dangerous, nature.

)efendant was convicted in the
States District Court for the
of Columbia, John H. Pratt, J., 3. Carriers ~:~39
transportation of obscene
Objectives of safeguarding life and
and possession of such matter
property and frustrating criminality
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ew the issue de novo, it would, I take
certainly want more information than
..ontained in the record before us here.
it is for expressly that reason, as
Wright so persuasively argues,
rulemaking hearings are required.4
the majority tells the plaintiffs that
will not be bound by the Internal Revlue Service interpretation of the term
and then turns right around
upholds the Service interpretation
permissible exercise of discretion on
basis of factual assumptions which
not supported by a record and which
atiffs have not had an opportunity to
~ut. I will not concur in such reason-

Administrative Procedure Act, 5 U.S.C.
§ 553 (1970). Thus millions of poor
people are effectively denied medical
care without the procedural protections
provided by law. If these procedural
protections had been provided, doubtless
it would have been disclosed that millions of Americans are indeed too poor
to pay for hospital services and have no
means of obtaining those services except
as charity patients at our nonprofit hospitals. With this fact established as a
matter of record, I confidently believe
that Revenue Ruling 69-545 would never
have been promulgated in the first place.

I would affirm the District Court in
this case for the reasons stated in its
Statement of J. SKELLY WRIGHT, opinion holding Revenue Ruling 69-545
Judge, as to Why He Voted to invalid (see Eastern Kentucky Welfare
Rehearing En Banc
Rights Organization v. Shultz, D.D.C.,
Revenue Ruling 69-545, which the 370 F.Supp. 325 (1973)). I would also
~el majority upholds, replaced Reve- hold Revenue Ruling 69-545 invalid beRuling 56-185 which provided that cause it was issued without compliance
hospital could qualify for tax exempt with the rule-making procedures reonly if it was "operated to the ex- quired by Section 553 of the Administraof its financial ability for those not tive Procedure Act, 5 U.S.C. § 553, as
to pay for the services rendered and indicated in my dissent to the panel
exclusively for those who are able opinion.
expected to pay." t~evenue Ruling
provides: "Revenue Ruling 56is hereby modified to remove therethe requirements relating to caring
patients without charge or at rates
low cost." Thus Revenue Ruling 69worked a substantial change in the
In re Grmld Jury Proeeedings, George
of hospital services for the
Go~ I~rDDY, Appellant.
Yet, admittedly, neither the poor
No. 73-1562.
~or anyone else was given notice of the
roposed change or allowed to comment
United States Court of Appeals,
Distict of Columbia Circuit.
it.
Argued June 14, 1974.
On the basis of assumed social, ecoand technological changes in the
Decided Oct. 10, 1974.
~ ~of the .poor for free medical care,
panel majority approves Revenue
69-545. The record in this case
The United States District Court
not reflect what the needs of the for the District of Columbia, John J.
for free medical care really are.be- Sirica, J., issued an order of civil conthe Internal Revenue Service did tempt when witness persisted in assertcomply with the rule-making proce- ing his privilege against self-incriminarequired by Section 553 of the tion in response to questioning before
See also NLRB v. Wyman-Gordon Co.,
394 U.S. 759, 775-780, 89 S.Ct. 1426, 22

L.Ed.2d 709 (1969) (Douglas, J., dissenting).
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grand jury, despite an order granting
him compulsory immunity. The witness
appealed. The Court of Appeals, Wilkey,
Circuit Judge, held that witness, who
had been indicted and convicted for
crimes about which grand jury sought
his testimony, and who had been granted
use and derivative use immunity, was
precluded from claiming that as a defendant he could not be compelled to
answer grand jury’s questions; that tl~e
immunity conferred upon wit~ess was
sufficient to supplant his Fift~ Amenc~ment privilege notwithstanding his status as a convicted defendant whose appeal was pending’, and tha~’ even if witness could be categoriz~.d as a target
or potential defendant before grand jury,
district court’s order to testify and subsequent contempt judgment was required
to be affirmed.
Affirmed.

quired to tastily before a grand jury
distinguishable because prior statute
vided that such an individual
subjected to no penalty on account of
transaction testified to under imm~
18 U.S.C.A. § 6002.
4. Witnesses <~:~304(1)
Even if witness, who had
been tried and convicted under thr,
ferent criminal statutes for~’ his
in connection with criminal matters
der investigation,* could be characteri~
as a target or potential defendant
grand jury, witness could be
to testify under a grant of use and.~
rivative use immunity. 18
6002; 28 U.S.C.A. § 1826;
Const. Amend. 5.

Peter L. Maroulis,
N. Y., for appellants. Thomas A.
nelly, Washington, D. C., also
1. Witnesses ~::~304(1)
appearance for appellant.
Even if one who has been formally
Sidney M. Glazer, Asst. Sp.
charged may not be called before grand
for
appellee. Leon Jaworski, Sp.
jury to testify about his alleged crimes
cutor,
Philip A. Lacovara, Counsel
unless he knowingly consents, witness
the Sp. Prosecutor, Richard D.
who had been indicted and convicted for
crimes about which grand jury sought and Robert L. Palmer, Asst.
the Sp. Prosecutor, were on the
his testimony, and who had been granted
appellee. Archibald Cox, Sp.
use and derivative use immunity, was
foreclosed from claiming that as a de- at the time the brief was filed,
fendant he could not be compelled to the brief for appellee.
Before BAZELON, Chief Judge,
answer grand jury’s questions. 18 U.S.
C.A. § 6002; 28 U.S.C.A. § 1826; U.S.WRIGHT, McGOWAN, LEVENTH
ROBINSON, MacKINNON and
C.A.Const. Amend. 5.
KEY, Circuit Judges, sitting en
2. Witnesses ~=~304(3)
Use and derivative use immunity
WILKEY, .Circuit Judge:
conferred upon grand jury witness was
Appellant George Gordon Liddy s
sufficient to supplant his Fifth Amend- reversal of an order of civil
ment privilege notwithstanding his sta- which the District Court entered
tus as a convicted defendant whose aphim on 3 April 1973.1 The
peal was pending. 18 U.S.C.A. § 6002; der issued when Liddy persisted
28 U.S.C.A. § 1826; U.S.C.A.Const. serting his Fifth Amendment
Amend. 5.
against self-incrimination in
questioning before the 5 June 1972
3. Witnesses ~=~304(1)
Prior cases, decided under the trans- tergate grand jury, despite a
actional immunity statute, which hold Court order granting him conpuls
that a criminal appellant may not be re- immunity pursuant to 18 U.S.C. § 60~
L Appendix to Appellant’s Brief [hereinafter
A.App.] at 20-21.

2. § 6002. Immunity generally
Whenever a witness refuses, on the
of his privilege against
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The District Court found that there was
no "just cause" for Liddy’s contumacy
and, pursuant to 28 U.S.C. § 1826,3 ordered that Liddy "be confined until such
time as he is willing to testify as ordered," with the period of confinement
to exceed the life of the grand jury
including extensions,4 but in any case
not more than eighteen months.
Liddy argues that his status in relation to the grand jury was not that of an
ordinary witness, and therefore that the
District Court acted improperly when it
granted him compulsory immunity under
section 6002 and ordered him to testify.
invalidity of this order, Liddy convitiates the court’s subsequent
contempt judgment. We reject
arguments and affirm the con-

)t order.
to testify or provide other infor~nation in a
proceeding before or ancillary to(l) a court or grand jury of the United
States,
(2) an agency of the United States, or
(3) either House of Congress, a joint committee of the two Houses, or a committee or
a subcommittee of either House,
and the person presiding over the proceeding
communicates to the witness an order issued under this part, the witness may not
refuse to comply with the order on the basis
of his privilege against self-incrimination;
but no testimony or other information compelled under the order (or any information
directly or indirectly derived from such testimony or other information) may be used
against the witness in any criminal case,
except a prosecution for perjury, giving a
false statement, or otherwise failing to comply with the order.
18 U.S.C. § 6002 (1970).
§ 1826. Recalcitrant witnesses
(a) Whenever a witness in any proceeding before or ancillary to any court or grand
jury of the United States refuses without
just cause shown to comply with an order
of the court to testify or provide other information, including any book, paper, document, record, recording or other material,
the court, upon such refusal, or when such
refusal is duly brought to its attention, may
summarily order his confinement at a suitable place until such time as the witness is
willing to give such testimony or provide
such information. No period of such confinement shall exceed the life of-(1) the court proceeding, or

I.

FACTUAL BACKGROUND

On 15 September 1972 the 5 June 1972
federal grand jury returned an eight
count indictment charging Liddy and six
other persons with offenses committed in
connection with the break-in at the Democratic National Committee (DNC) headquarters in the Watergate apartment
complex on 17 June 1972. Six of the
counts charged Liddy with conspiracy,5
burglary,~ and illegal interception ~f oral
and wire communications.7
At his trial in District Court Liddy
declined to take the witness stand on his
own behalf. On 30 January 1973 the
jury returned a verdict of guilty on all
six charges against Liddy.s On 23
March 1973 the District Court sentenced
Liddy to imprisonment for a term of
(2) the term of the grand jury, including
extensions,
before which such refusal to comply with
the court order occurred, but in no event
shall such confinement exceed eighteen
months.
(b) No person confined pursuant to subsection (a) of this section shall be admitted
to bail pending the determination of an
appeal taken by him from the order for his
confinement if it appears that the appeal
is frivolous or taken for delay. Any appeal from an order of confinement under
this section shall be disposed of as soon
as practicable, but not later than thirty
days from the filing of such appeal.
28 U.S.C. § 1826 (1970).
4. By order of 3 December 1973 the District
Court extended the grand jury’s term to 4
June 1974. A further extension through 4
December 1974 was granted by order of 31
May 1974. Authority for these extensions
was provided by Act of 30 November 1973,
Pub.L.No.93-172, 87 Star. 691.
5. 18 U.S.C. § 371 (1970).
6. 22 D.C.Code § 1801(b) (1970).

]

7. 18 U.S.C. § 2511 (1970).
~
’ On 20, 25, and 26 July 1972 ]biddy had appeared and testified before the grand jury.
Although he invoked the privilege against selfincrimination in response to many of the
questions put to him, no attempt was made
to compel his testimony by granting him
compulsory immunity.
8. This conviction is the subject of a separate
appeal in this court. United States v. Liddy,
No. 73-1565.
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not less than six years and eight months
and not more than twenty years and imposed a fine of $40,000.
Three days after Liddy was sentenced
he was summoned before the 5 June
1972 grand jury, which had returned
the indictment on which his conviction
was based) An Assistant United States
Attorney questioned Liddy regarding
several aspects of the Waterg~te breakin. The questions related to four basic
subjects: .1) Liddy’s own ac£~ities in
connection with the electronic surveilLiddy’s co-defendant at trial, James W. McCord, Jr., was also convict~g~ on all counts
in which tie was indicted. ~Iis appeal, United
States v. McCord, No. 73-2252, is now penal
ing before this court. Of the other persons
name~d in the indictment with Liddy, Everette
Howard Hunt, Jr., pleaded guif~y to all the
counts against him on 11 January 1973, and
Bernard L. Barker, Eugenio R. Martinez,
Frank A. Sturgis, and Virgilio R. Gonzalez
entered guilty pleas to all indictment count~
in which they were named on 15 January
1973. The District Court subsequently refused to allow these defendants to withdraw
their guilty pleas, and they have appealed to
this court. United States v. Hunt, No. 732199; United States v. Barker, No. 73-2185;
United States v. Martinez, No. 73-2186;
United States v. Sturgis, No. 73-2187;
United States v. Gonzalez, No. 73-2188.

lance and burglary of the DNC
actions in the aftermath of the
in;19 2) Liddy’s meetings and
with other persons before and
break-in;l~ 3)the involvement
knowledge of the break-in on the
persons other than the seven
fendants; lZ and 4) surveillance
directed at candidates or I
dates for federal office in :19~
response to these questions Li,
sistently refused~o answer on the,
that to do so might incriminate
Finance Committee headquarters
morning of 17 June 1972 (H.T.~
A.App. at 58); whether he had
anyone any information from logs
heard conversations (H.T.(26) at 20,
at 58); whether lie bad used the
at the Finance Committee head
June 1972 (H.T.(26) at 23, A.App.
~l. On this general subject, Liddy
whether he had met with McCord at
Committee headquarters on the
16 June 1972 (H.T.(26) at 13,
51); whether he had seen Hugh
the Finance Committee on 17
(H.T.(26) at 20, A.App. at 58) ;
ing May or June 1972 lie had
of DNC telephones with anyone
21, A.App. at 59) ; whether he had
logs of overheard telephone
anyone except his six co-defendants
at 22, A.App. at 60); with
discussed the Watergate break-in
June 1972, other than his lawyer
defendants (YI.T.(26) at 22-23,
60-61).

9. When asked by an Assistant United States
Attorney whether it would be necessary to advise him of his rights under the Fifth and
Sixth Amendments, Liddy responded, "Inasmuch as I am represented by my counsel who
is present just outside the door of the grand
jury I don’t believe that will be necessary." Hearing Transcript (26 March)
[hereinafter H.T.(26)] at 10, A.App. at 48.
During his 26 March and 30 March appearances before the grand jury, Liddy frequently
left the grand jury room to consult with his
counsel.

13. tt.T.(26) at 19, A.App. at 57 ....

10. Under this category of questions, Liddy was
asked: when he had signed out from the ofrices of the Finance Committee to Reelect the
President (the Finance Committee) on the
evening of 16 June 1972 (H.T.(26) at 10,
A.App. at 48) ; whether he had been present
at the Finance Committee headquarters on
the evening of 16 June 1972 (H.T.(26) at
12, A.App. at 50); whether during May or
June 1972 he had received logs of overheard
telephone conversations from Alfred Baldwin
or James McCord (H.T.(26) at 15-17, A.
App. at 53-55); whether he had gone to

~4. In several instances he also
attorney-client privilege of his
E. Howard Hunt. However, at
on the Government’s motion to
immunity, the Goverment
Hunt had waived his attorney-client:
with respect to 1972, and Hunt’s
firmed this assertion, ttearing
(30 March) [hereinafter tt.T.(30)] at
A.App. at 80-81. The District
plicitly rejected Liddy’s claim of
client privilege by ordering him
Liddy has not pressed this issue

12. Questions on this subject were:
Liddy knew of anyone who had
knowledge of the ~ratergate
(26) at 18, A.App. at 56) ;
other than lie and his six
knowledge of the break-ln (H.T.(26
App. at 57).
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At a subsequent hearing before the
break-in 19 on the ground of his Fifth
)istrict Court on 26 March the Govern- Amendment privilege against self-inrequested that the court grant
crimination. His attitude toward the
immunity under 18 U.S.C. § 6002 grand jury interrogation was elicited by
order him to testify before the grand an Assistant United States Attorney in
The transcript of Liddy’s grand the following exchange:
appearance was read to the court,
Q. Well, let me ask you this quesich deferred ruling on the Governtion. Is there any question or any
motion until 30 March to permit
classification of subject matter that
counsel to prepare an argument
we can discuss in here, in this grand
opposition. At the 30 March hearing
jury room, relating directly or indi,unsel for Liddy opposed the Governrectly to the events, both prior to and
motion on the basis of essentially
subsequent to, and the event itself of
same arguments advanced on Liddy’s
June 16th and 17th, 1972, which you
in this court,la including the con- feel you could give information about
that Liddy was a target of the
or answer questions about without injury’s investigation and therevoking your self-incrimination privicould not be compelled to testify.
lege .4
Government disclaimed any intenA. My best evaluation and my best
to seek further indictments against
judgment
on that, without hearing a
ddy.16 The District Court granted the
specific question--my best judgment
s motion and ordered Liddy
in response to that question would be
)ear before the Grand Jury and
no.2o
testimony or provide other informaAt a hearing on 3 April 1973 the tranwhich he has refused to give or proscript of Liddy’s 30 March grand jury
as to all matters about
may be interrogated before said appearance was read to the District
Jury." 17 The court conferred Court. Upon the Government’s motion
and derivative use" immunityis to adjudicate Liddy ih contempt, the
Liddy pursuant to 18 U.S.C. § 6002. court issued an order that provided, in
pertinent part :
Liddy was taken before the
The Court finds that George Gordon
jury on 30 March, he again reLiddy has, without just cause, refused
to answer questions relating to
to testify befo~:e the grand jury as
Watergate electronic surveillance and
ordered by this Court on March 30,
H.T.(30) at 5-9, A.App. at 69-73.
H.T. (30) at 12-13, A.App. at 76-77.
’1 A.App. at 8. This order was entered purto the authority of 18 U.S.C. § 6003
See notes 24-25 infra and accompanying
Liddy was again asked many of the quesput to him during his 26 March grand
jury appearance. See notes 10-13 supra and
g text. In addition, Government
questioned him on the following
ects: whether he had learned from any
what the purposes of the ~Vatergate
were, Hearing Transcript (3 April)
H.T.(3)] at 18, A.App. at 102
transcript of Liddy’s 30 Ma~ch grand
iary appearance was read to the District
at the contempt proceeding on 3 April
All references are to the transcript
506 F.2d~82

of the contempt proceeding.); when he had
been employed at the Committee to Re-elect
the President (CRP) and the Finance Committee to Re-elect the President (H.T.(3) at
20, 22, A.App. at 104, 106) ; who had interviewed and recommended him for his jobs at
the CRP and the Finance Committee (I=I.T.
(3) at 22, A.App. at 106) ; whether he knew
what the purposes of the Watergate break-in#.
were (H.T.(3) at 24, A.App. at 108).;’r
whether Hugh Sloan t~ad transferred $192,0~
to him and what he had done with any sums
disbursed to him by Sloan (H.T.(3) at 25-26,
A.App. at 109-10) ; whether ileb Magruder
had authorized any disbursements to Liddy by
Sloan (I=I.T.(3) at 26, A.App. at 110);
whether Sloan had turned over $89,000 worth
of Mexican checks to Liddy (H.T.(3) at 27,
A.App. at 111),
20. H.T. (3) at 15-16, A.App. at 99-100.
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of Appeals, Ltventhal, Circuit Judge,
held that trial judge did not abuse his
discretion in declining defendant’s request that all veniremen who had heard
anything about case be examined individually; that overall course of trial,*
judge in questioning government witnes~
outside presence of jury and in readin~
to jury from such testimony was not aa
abuse of judicial discretion or a denial of
"fair trial; that inclusion of two bench
conferences in portio~n of record taken
butside presence of jury and subsequently read to jury was not basis for reversal; that testimony that defendant had
The union’s petition for revi,ew is de- told third person that he was no longer
nied. The Board’s petition f0~ enforce- with certain committee because he had
ment is granted.
’°
failed to cooperate with FBI was not
objectional as in violation of Fifth
So ordered.
Amendment privilege against self-incrimination; and that defendant was not
denied his right to cross-examine government witness by trial judge’s adherence
to order of Court of Appeals prohibiting
the admission of contents of illegally inUNITED STATI!IS of America
tercepted wire communications.
V.
Affirmed.
George Gordon LIDDY, a/k/a George
F. Leonard, Apl~Alant.
1. Jury ¢=~131(1)
Purpose of voir dire examination is
No. 73-1565.
to safeguard right to jury trial which
United States Court of Appeals,
guarantees to criminally accused a fair
District of Columbia Circuit.
trial by a panel of impartial, indifferent
jurors.
Fed.Rules Crim.Proc. rule 24(a),
Argued June 14, 1974.
18 U.S.C.A.
Decided Nov. 8, 1974.
2. Jury ~=~131(7)
Requirement of impartiality deDefendant was convicted before the mands that voir dire examination serve
United States District Court for the Dis- as a filter capable of screening out protrict of Columbia, John J. Sirica, J., of spective jurors who are unable to lay
conspiracy, burglary, and unlawful en- aside any opinion as to guilt or innocence
deavor to intercept oral and wire com- and render a verdict based on evidence
munications and interception of commu- presented in court. Fed.Rules Crim.
nications, and he appealed. The Court Proc. rule 24(a), 18 U.S.C.A.

[5] The Board has latitude not to
burden itself and the courts with "infinitesimally small, abstract grievances.’’3
If the court had the judgment to make,
the present case seems a ripe candidate
for informal handling, following formal
complaint, without cluttering the dockets
for administrative hearings and judicial
consideration. But where to draw the
line of matters trivial in their impact is
primarily a task for the Board a~id. not
for the court. We are without w,a~rant
to mandate its dismissal in the case at
bar.

3. NLRB v. Columbia Typographical Union
No. 101, I.T.U., supra; Dallas Mailers Union, Local No. 143 v. NLRB, 144 U.S.App.
D.C. 254, 257, 259, 445 F.2d 730, 733, 735
(1971). In such cases, discretion may be
exercised by the General Counsel in withholding a complaint, or by the Board in finding that there is no substantial evidence of a
concrete violation, xvithout contending that

after a bearing establishing ~ violation it has
discretion to waive the provision of § 10(c)
of the Act, 29 U.S.C. § 160(c) (1970), that
if the Board shall be of the opinion that a
person has engaged in unfair labor practices
it shall issue a cease and desist order. International Woodworkers of America, AFLCIO, Local 3-10 v. NLRB, 127 U.S.App.D.C.
81, 83, 3~0 F.2d 628, (~0 (1967).
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3. Criminal Law ~=~1152(2)
Jury ~=~131(2)
Trial judge is accorded broad discretion to mold the manner and mode of
voir dire examination to fit the demands
Of case at hand, and his action provides
no basis for reversal unless he abuses his
discretion and there is substantial prejudice to the accused. Fed.Rules Crim.
Proc. rule 24(a), 18 U.S.C.A.

niremen had formed an opinion regarding guilt or innocence, trial judge did not
abuse his discretion in declining defendant’s request that all veniremen who had
heard anything about case be examined
individually, even though claimed burglary and wiretapping of offices of political party national committee had been
publicized extensively. Fed.Rules Crim.
Proc. rule 24(a), 18 U.S.C.A.

4. Jury ¢=~131(7)
Standard for determining when individual voir dire examination regarding
pretrial publicity is required requires individual examination whenever there is
believed to be a significant possibility
that individual talesmen will be ineligible to serve because of exposure to potentially prejudicial material, and whether such a significant possibility exists in
a given case depends on such circumStances as amount and pervasiveness of
ublicity, its tone or quality, its proximiy to date of trial, and nature of the
case. Fed,Rules Crim.Proc.
24(a), 18 U.S.C.A.

7. Criminal Law ~=~656(1)
Witnesses ¢=~246(2, 5)
A federal trial judge has inherent
authority not only to comment on evidence adduced by counsel but also, in
appropriate instances, to call or recall
and question witnesses; however, judge
must not comport himself in such a way
as to tilt or oversteer jury or control
their deliberations.

[

8. Criminal Law ~=~671
Overal! course of trial judge in questioning government witness outside, presence of jury and .in reading to jury from
such testimony was not an abuse of judicial discretion or a denial of fair trial,
where there was no interjection by trial
Jury ~=~ 131(7)
judge until he excused jury at time
In determining when voir dire ex- when prosecutor had almost completed
regarding pretrial publicity is his examination, there was no questionuired, the totality of circumstances ing by defense counsel and decision of
whether likelihood of prejudice judge to proceed outside presence of jury
great to permit jurors’ avowals of was announced when witness gave testito be accepted, and when mony that judge found hard to credit.
a likelihood exists, individual quesis necessary to provide trial 9. Witnesses ~=~246(2)
When questioning government witwith basis for determining whethness
outside presence of jury, judge acturor will be able to lay aside any
as to guilt or innocence and ren- ed well within his discretion in seeking
information of accuracy of prosecutor’s
verdict based on evidence adduced
trial. Fed.Rules Crim.Proc. rule 24(a), approach from witness who was likely to
have such information.
~:~131(7)
Where trial judge on voir dire exused general questions adto entire array, followed by indiquestioning of those who respondto any of initial inquirthus raise possibility they might
an opinion on the case, and
of individual examinations served
prior responses to en masse
which indicated that few re-

10. Criminal Law ¢=~671
Witnesses ~=~246(2)
Where a trial judge is concerned
with a witness’s reliability, he may insist
on supplemental questioning, and procedure for withdrawal of jury in first instance may serve to prevent irreparable
prejudice to trial.
11. Witnesses ~=~246(2)
Judge’s latitude to insist on further
questions to a witness must be judged
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prospectively, and thus such latitude was
not undercut by fact thaL with regard to
government witness questioned outside
presence of jury, supplemental questioning in court produced no evidence that
significantly affected testimony given on
direct.

17. Witnesses ~=~266
Fact that trial judge read to jury
from testimony taken from government
witness out of jury’s presence did not
deprive defendant of his right to cross-~
examination, where trial judge afforded
defendant an opportunity to cross-exam~
ine witness and counsel declined to exel~"
cise right.
~

12. Criminal Law ~=~671
Even though supplemental questioning of government witness outside pres- 18. Witnesses ~=~262, 266
~.
ence of jury did not significantly "affect
Defense counsel may exercise his
thrust of witness’s direct testimony] trial discretion regardin~ cross-examination,
judge had discretion, on reviewing that "but he has no absolute right to prevent
testimony, to conclude that its presentafurther testimony by a witness.
tion to jury would help it discharge its
19. Witnesses ~=~262
responsibility.
Defense counsel has no right to pre/
13. Witnesses ~=~246(2) :
clude recall of a witness.
Trial judge should avoid extensive
20. Witnesses ~=~246(5)
questioning of witness and should rely
A judge not only has power to recall
on counsel to develop testimony for
witness but has latitude to use it to rejury’s consideration.
move or dilute pollution of a trial by
testimony he believes to be perjurious or
14. Criminal Law ~=~673(1)
Entire procedure whereby govern- highly questionable, and he may supplement witness was examined by trial ment examination by counsel in order to
judge outside presence of jury and judge draw out more information from a witsubmitted to jury information elicited in ness and to enhance perspective for apits absence was not objectionable on the- praising his testimony.
ory that undue emphasis was accorded
government witness’s testimony concerning claimed statement of defendant,
where no reasonable jury would have
overlooked or forgotten such testimony
and cautionary instruction was given to
jury prior to reading of testimony.

21. Criminal Law ~=~633(1)
A defendant is entitled to a fair trial but not a perfect one.

22. Criminal Law ~=~1168(2)
Even if problems with respect to
fact that trial judge read to jury from
testimony of government witness, and
15. Criminal Law ~=~1166.11
Prejudicial information contained in related bench conferences, taken outside
of jury’s presence reflected error, error
bench conferences may serve as grounds
for reversal if the remarks are overheard was harmless rather than prejudicial¯
by jury.
23. Witnesses ~=~198(2)
In criminal trial, testimony of attor16. Criminal Law ~=~1168(2)
ney
as to indications of defendant that
Inclusion of two bench conferences
he
desired
to have attorney represent
in portion of record taken outside preshim
in
matter
did not violate attorneyence of jury and subsequently read to
client
privilege.
jury was not basis for reversal, where
conferences were not harmful to either 24. Criminal Law ~=~673(1)
side, defense counsel did not object to
An instruction prohibiting the drawinclusion and as soon as point was raised
ing of an adverse inference from the
by government trial judge instructed mere fact that defendant hired an attorjury that statements made during bench
ney is proper, at least when circumconferences are not evidence to be constances are such that admission of evisidered by jury.
dence of such a request provokes possi-
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bility that it will be taken as self-incrim- where statement was made to a private
inatory. U.S.C.A.Const. Amend. 6.
party and was made freely and voluntarily without any hint of coercion. U.S.C.
25. Criminal Law ¢=~791
Instruction which apparently con- A.Const. Amend. 5.
sidered that it is generally proper to
take into account the time and circumstances of retention of attorney by defendant was error. U.S.C.A.Const.
Amend. 6.

30. Witnesses ~=~266
In prosecution for wiretapping, defendant was not denied his right to
cross-examine government witness by
trial judge’s adherence to order of Court
of Appeals prohibiting the admission of
26. Criminal Law ~=~1172.1(2)
Error, if any, pertaining to instruc- contents of illegally intercepted wire
tion which apparently considered that it communications, where defendant was
given ample opportunity to cross-examis generally proper to take into account ine witness regarding details of wiretaptime and circumstances of defendant’s
retention of an attorney, or pertaining to ping operation, his identifications of deadmission of related evidence on prosecu- fendant and his ability to identify certain voices and questioning regarding
tor’s related comment, was harmless be- contents of conversations was not reyond a reasonable doubt, where evidence
against defendant was so overwhelming quired to afford defendant fair opportuthat there was no reasonable possibility nity to test truth of direct testimony.
that error contributed to conviction. U.S.C.A.Const. Amend. 6.
U.S.C.A.Const. Amend. 6.
Peter L. Maroulis, Poughkeepsie, N.
27. Criminal Law ~=~641.1
Y., for appellant. Thomas A. Kennelly,
Defendant’s assertion of a right to Washington, D. C., also entered an apSixth Amendment protection against any pearance for appellant.
use of his statements to obtain counsel
Sidney M. Glazer, Asst. Sp. Prosecutor,
for himself did not prohibit inquiry into
for appellee. Leon Jaworski, Sp. Prose~ortions of his conversation with attor- cuter, Philip A. Lacovara, Counsel for
ney relating to his action in obtaining
the Sp. Prosecutor, Richard D. Weinberg
counsel for others, since ’evidence of deRobert L. Palmer, Asst. Counsel to
fendant’s efforts on behalf of other de- and
~endants only a few hours after their the Sp. Prosecutor, were on the brief for
arrest was probative of his involvement appellee.
iin their venture. U.S.C.A.Const. Amend.
Before BAZELON, Chief Judge, and
WRIGHT, McGOWAN, LEVENTHAL,
ROBINSON, MacKINNON and WILCriminal Law ~=~393(1)
KEY, Circuit Judges, sitting en banc.
Fifth Amendment prohibits any
coercion that impairs an acLEVENTHAL, Circuit Judge:
right of silence, and even proAppellant Liddy seeks reversal of his
coercion of prosecutorial comat trial is reproved. U.S.C.A. conviction on charges relating to the
burglary and wiretapping of the offices
Amend. 5.
of the Democratic National Committee
Criminal Law ~=~393(1)
in the Watergate apartment-office ~dTestimony that defendant had told ing complex in the early morning hours
person that he was no longer with of Saturday, June 17, 1972. Appellant
committee because he had failed was named in six counts of an eight
cooperate with FBI was not objection- count indictment returned against seven
as in violation of Fifth Amendment defendants 1 on September 15, 1972. On
against self-incrimination, January 8, 1973, jury selection began beThe other defendants were James W.
McCord, Jr., Everette Howard Hunt, Jr., Ber-

nard L. Baker, Engenio R. Martinez, Frank A.
Sturgis and Virgilio R. Gonzalez.
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fore then Chief Judge John J. Sirica of I. THE RECORD IN THE DISTRICT
the United States District Court for the
COURT
District of Columbia~ Shortly after
During
a three-week jury trial the
the trial commenced, five defendants
Government
introduced extensive evichanged their pleas to guilty.2 On Janu- dence concerning the activities of ~deary 30, 1973, the remaining defendants,
Hunt, Liddy, and McCord reappellant Liddy and James W. McCord, fendants
garding their efforts to secure poli~cal
Jr., were found guilty by the jury. Apfrom the headquarter~~ of
pellant was convicted of conspiracy in intelligence
various Democratic presidential c~andi.
violation of 18 U.S.C. § 371 (count 1),
dates
and the offices of the DemoCratic
burglary in violation of 22 D.C.Code
National Committee (DNC).: The pre§ 1801(b) (counts 2 and 3), and unlawi~ul
endeavor to intercept oral and wire com- sentation focused on the period of May
munications and interception ~f commh- and June, 1972, ~luring which the connications in violation of 18 U.S.C. spiracy was alleged to have been formed
and the acts of burglary and violations
§ 2511(1)(a) (counts 4, 5, and 8). The of the wiretapping laws took place.
sentences imposed by Ju4ge Sirica on
Liddy on March 23, 1973, a~re set forth in
We summarize the evidence pertaining
the margin.3
to the involvement of appellant Liddy.
In late 1971 Liddy was hired by the
ApCellant presents five grounds for re- Committee for the Reelection of the
versal: (1) The trial judge erred in con- President (CRP) to serve as general
ducting voir dire by refusing to engage counsel. Later, in January 1972, he
in individual questioning of each venire- agreed to organize an intelligence gathman who had been exposed to pretrial ering operation to protect the campaign
publicity. (2) The trial judge erred in from violence and disruptions. In
reading to the jury the testimony of a March, 1972, he moved from CRP down
government witness and related bench
a flight of stairs to become counsel for
conferences taken outside of the jury’s the Finance Committee to Re-elect the
presence, (3) Instructions improperly al- President, although he continued his prilowed the jury to consider the time and or intelligence gathering assignment.
circumstances under which appellant reThe Government presented several
tained an attorney as bearing on his lines of evidence connecting Liddy with
state of mind. (4) The trial judge erred the five defendants apprehended in the
in all.owing testimony regarding defend- DNC offices on June 17, 1972--McCord,
ant’s statement that he lost his job for
and four residents of the Miami area,
failure to cooperate with the FBI. (5) Barker, Martinez, Gonzalez, and Sturgis.
Appellant was denied his right to cross- First, there was the testimony of Hugh
examine a government witness by the Sloan, treasurer of the finance commit- ¯
trial judge’s adherence to an order of tee. In April 1972, Sloan consulted Lidthis court prohibiting the introduction dy regarding possible problems in
into evidence of the contents of illegally ing four checks drawn on a foreign
intercepted wire communications. We (Mexican) bank, payable to and endorsed
find no reversible error, and affirm.
by one Manuel Ogarrio. The two agreed
Hunt pleaded guilty on January 11, 1973.
Barker, Martinez, Sturgis and Gonzalez
changed their pleas to guilty on January 15,
1973.
Count 1: Twenty months to five years, plus
a $10,000 fine.
Counts 2 and 3: Five to fifteen years; each
of these sentences to run concurrently with
the other and with the sentence for count 1.

Counts 4, 5, and 8: Twenty months to five
years, plus a $10,000 fine. The" sentences
under counts 4, 5, and 8 were to run concurrently with each other and consecutively with

the sentence imposed under counts 1, 2 and
3.
The foregoing, combined, meant a sentence
for all counts of not less than six years and
eight months and not more than fwenty years
imprisonment, plus a fine of $40,000.
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that the best way to handle these checks questioned Gregory about ~he layout of
was to convert them into cash, and Lid- the McGovern offices. They then prody undertook to do this with the aid ceeded to McGovern headquarters at apof friends around the country. The proximately 2:00 a. m. where they found
Government established that these Mexi- the back entrance locked and the front
can checks, and also a check payable to entrance too well lighted. Gregory met
and endorsed by a member of the fi- Liddy again on May 22, along with
nance committee totaling $114,000, were Hunt, McCord, Gonzalez, Sturgis, and
deposited in a Miami bank account by two other men, at the hotel where six of
defendants Barker and Martinez on the defendants had recently checked in.
April 20, 1972, and that the bulk of the In Liddy’s presence, Gonzalez, a lockfunds were withdrawn within two weeks smith, asked Gregory, McCord, and Hunt
by Barker. Liddy later returned $111,- about the locks on the doors at the
500 in $100 bills to Sloan.
McGovern headquarters.
Sloan further testified that he turned
The operation for monitoring of the
over to Liddy a total of $199,000 in cash, conversations on the intercepted DNC
primarily in $100 bills. Bills of that de-telephones was described by Alfred Baldnomination were given by Liddy to win, a former FBI agent who had been
McCord, who was in charge of security hired by McCord. McCord instructed
for CRP and the finance committee, and Baldwin on the operation of the equiplater were found, in sequence, on ment he had assembled in room 419 of
McCord and the four other defendants the Howard Johnson Motel located
apprehended in the DNC offices on June across the street from the DNC offices
17. The hundred dollar bills found on and requested that he monitor conversathose men and in their hotel rooms were tions which were political or personal in
traced to Barker’s Miami bank account, nature. McCord indicated that the unit
In addition to the use of the checks was activated whenever the telephone of
the hundred dollar bills, the Govern- DNC’s executive director, Spencer Oilintroduced telephone company ver, was in use. In order to improve
hotel records. The telephone slips reception, the operation was moved to
calls from Liddy to Barker room 723 of the motel, which looked diolaced just prior to trips made by the rectly down into DNC headquarters.
Miami residents to Washington in Through the first half of June, Baldwin
and June, 1972. The guest records estimated that he monitored 200 calls,
that six of the defendants, us- including conversations of Oliver and his
aliases, checked in together at a secretary Ida Mae Wells. He testified
hotel on May 22, 1972, and that on May 26, Hunt and Liddy came to
rooms together at the Watergate room 419 and McCord then showed them
until May 29, 1972.
the monitoring equipment. Later, Hunt,
Liddy and McCord visited room 723 and
Gregory, a college student, used the balcony to survey the DNC ofevidence tying Liddy to Hunt and rices.
defendants in connection with
to enter the offices used by Sena- The Arrests and Subsequent Eventsjf
McGovern in his campaign to secure
When McCord, Barker, Martine~GonDemocratic Presidential nomination, zalez, and Sturgis were apprehended in
had been hired by Hunt in early the DNC offices in the Watergate cornto infiltrate Senator Muskie’s head- plex on June 17, at 2:00 a. m., they had
and pass information to Hunt. in their possession walkie talkies, burglaApril, Hunt directed Gregory to ry tools, documents that had been taken
to McGovern headquarters and from DNC files, telephone bugging dehis activities there. Gregory vices, and equipment capable of transto meeting Liddy, along with mitting voice conversations. Baldwin,
and driving around while Liddy who was acting as a lookout from the
509 F.2d--28
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IV

tence; and that District Court would not
be required to employ an alternative
remedy for witness’ contempt.

For the reasons stated in part II of
this opinion, we reverse the entry of
Affirmed.
judgment n. o. y. and instruct the district court to reinstate the jury verdict.
MacKinnon, Circuit Judge, dissented
For the reasons stated ’in part III, we and filed opinion.
affirm the denial of a new trial on the
issue of damages.
So ordered.
1. Criminal Law ~=~1001
Even though grand jury witness had
begun service of his sentence under indictment before he was adjudged in civil
contempt for refusing to answer grand
jury’s questions, district court acted
within its authority in suspending execution of witness’ sentence pending his
UNITED STATES o~ America
confinement for contempt. U.S.C.A.
Const. Amend. 5; 18 U.S.C.A. §§ 371,
Vo
2511, 6002; 28 U.S.C.A. § 1826; D.C.C.E.
§ 22-1801(b).
George Gordon LIDDY, Appellant. 2. Criminal Law ~=~1216(1)
District court’s order suspending exNo. 73-1564.
ecution of grand jury witness’ sentence
United States Court of Appeals,
pending his confinement for civil conDistrict of Columbia Circuit.
tempt, entered after witness’ sentence
had commenced to run, was not in violaArgued June 14, 1974.
tion of federal statute setting forth
Decided Dec. 12, 1974.
method of computing sentence. 18 U.S.
Certiorari Denied March 17, 1975. C.A. § 3568; Fed.Rules Crim. Proc. rule
35, 18 U.S.C.A.
See 95 S.Ct. 1408.
The United States District Court for
the District of Columbia, John J. Sirica,
J., adjudged a grand jury witness, who
previously had been sentenced for various crimes, in civil conte.mpt, and ordered that witness be confined, and further ordered that execution of witness’
sentence under indictment be suspended
pending witness’ confinement for contempt. The witness appealed. The
Court of Appeals, Wilkey, Circuit Judge,
held that the District Court acted within
its authority in suspending execution of
witness’ sentence pending his confinement for contempt, even though witness
had begun service of his sentence under
indictment before he was adjudged in
contempt; that action of District Court
was not in violation of federal statute
prescribing method of computing sen-

3. Criminal Law ~=~1216(1)
Federal statute setting forth method
of computing sentence was not intended
to impose a rigid method of sentence
calculation, beyond establishing a firm
basis of sentence commencement. Fed.
Rules Crim.Proc. rule 35, 18 U.S.C.A.
4. Grand Jury ~=~36
In view of defects apparent in alternative remedies of criminal contempt
and coercive fines, the existence of)those
remedies did not preclude distri~ court
from suspending execution of grand jury
witness’ sentence pending his confinement for civil contempt for refusing to
answer grand jury’s questions.
5. Criminal Law ~=~1001
Rule that a trial court lacks jurisdiction to vacate or change term of the
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sentence then on appeal and principle of
finality on which it is founded did not
preclude district court from suspending
execution of grand jury’s witness’ sentence, which had commenced to run,
pending his confinement for civil contempt for refusing to answer grand
jury’s questions.

Peter L. Maroulis, Poughkeeps!e, N.’
Y., for appellant. Thomas A. Kd~nnelly,
Washington, D. C., also entered’ an ap-"
pearance for appellant.
Sidney M. Glazer, Asst. Sp. Prosecutor,
for appellee. Leon Jaworsk~’ Sp. Prosecutor, Philip A. Lacovara~ Counsel for
the Sp. Prosecutor, Richard D. Weinberg
and Rob~ert L. Palmer, Asst. Counsel to
the Sp. Prosecutor, were on tho.brief for
appellee. Archibald Cox, Sp. Prosecutor
at the time the brief was filed, was on
the brief for appellee.

trict Court to a prison term of not less
than six yea~s and eight months and not
more than twentY years and was fined
$40,000 for crimes which he had been
found to have committed in connecti~
with the electronic surveillance and buRglary of the Democratic National Hea~quarters in the Watergate apartm~
complex.1 Three days later, Liddy
peared in response to a subpoena befbre
the 5 June 1972 Watergate g~and jury.
In response to questioning by Government prosecutors a~out his role and the
roles of others in the Watergate incident, Liddy consistently asserted his
Fifth Amendment privilege against selfincrimination. Upon the Government’s
motion the District Court granted Liddy
immunity2 and ordered him to testify.
Nevertheless, Liddy persisted in refusing
to answer the grand jury’s questions.

Consequently, on 3 April 1973 the District Court adjudged Liddy in civil conBefore BAZELON, Chief Judge, and tempt under 28 U.S.C. § 1826 (1970)a
WRIGHT, McGOWAN, LEVENTHAL, and ordered that he "be confined until
ROBINSON, MacKINNON and WIL- such time as he is willing to testify as
KEY, Circuit Judges, sitting en banc.
ordered; provided, however, that the period of confinement shall not exceed the
WILKEY, Circuit Judge:
life of the grand jury, including
On 23 March 1973 appellant George sions, and shall in no case exceed ei
Gordon Liddy was sentenced by the Dis- teen (18) months .... "~ The
1. He was convicted on all six counts of an
indictment charging him with burglary (22
D.C.Code § 1801(b) (1973)), conspiracy (18
U.S.C. § 371 (1970)), and illegal interception
of oral and wire communications (18 U.S.C.
§ 2511 (1970)). This conviction was affirmed
on appeal in United States v. Liddy, 166 U.S
App.D.C. --, 509 F.2d 428 (1974).
2.

Under 18 U.S.C. § 6002 (1970).
§ 1826. Recalcitrant witnesses
(a) Whenever a witness in any proceeding before or ancillary to any court or
grand jury of the United States refuses
without just cause shown to comply with
an order of the court to testify or provide
other information, including any book, paper, document, record, recording or other
material, the court, upon such refusal, or
when such refusal is duly brought to its
attention, may summarily order his confinement at a suitable place until such time as
the witness is willing to give such testimony or provide such information. No period

of such confinement shall exceed the life
of(l) the court proceeding, or
(2) the term of the grand jury, including extensions,
before which such refusal to comply with
the court order occurred, but in no event
shall such confinement exceed eighteen
months:
(b) No person confined pursuant to subsection (a) of this section shall be admitted
to bail pending the determination of an appeal taken by him from the order for his
confinement if it appears that the appeal is
frivolous or taken for delay. Any appeal
from an order of confinement under this
section shall be disposed of as soon as
practicable, but not later than thirty days
from the filing of such appeal.
This contempt judgment was affirmed on appeal in In re Grand Jury Proceedings (George
Gordon Liddy), 165 U.S.App.D.C. 254, 506 F.2d
1293 (1974).
4. Appendix to Appellant’s Brief [hereinafter
A.App.] at 20.
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court then entered the following order,
which is the subject of this appeal:
Title 18 of the United States Code
§ 3568 provides that a person’s sentence begins to run from the first day
of commitment, and that credit is given for any time spent in custody in
connection with the offense for which
sentence is imposed. The defendant
Mr. Liddy’s sentence under the indictment, therefore, has commenced. The
present commitment for contempt,
however, is a commitment for a separate offense, and is intended not to
punish but to compel compliance with
the Court’s order to testify. To give
meaning and coercive impact to the
contempt powers in the interof protecting the Court’s integrity,
Court here finds it necessary to
in abeyance the execution of Mr.
~’s sentence under the indictment
pending his confinement for conLiddy challenges the authority of the
Court to suspend the execution
his sentence pending his confinement
contempt." We conclude that the DisCourt acted within its authority,
therefore affirm.~
ld. at 22-23.
have concluded that the District Court’s
Order is a final decision that is ripe for our
review under 28 U.S.C. § 1291 (1970). Arguably, Liddy should be made to wait until what
have been the expiration date of his
had the sentence not been suspendwhich time he could move the sentenccourt for release under 28 U.S.C. § 2255
However, if we were to permit the
raised in this appeal to remain ununtil that time, much of the coereffect of the District Court’s contempt
would be dissipated since Liddy could
entertain some hope that he might subreceive credit toward his running
for his time spent in confinement for
~ontempt. since the District Court expressed
desire to "give meaning and coercive imto the Court’s contempt powers," we
fairly construe its order as a declaratory
that it would deny any future moby Liddy under 28 U.S.C. § 2255. The
order thus " ’leaves nothing to be

I. AUTHORITY OF DISTRICT
COURT OVER RUNNING
SENTENCE
[1] Liddy’s attack on the suspension
of his sentence by the District Court
rests in part on the following statements
by the Supreme Court in United States
v. Murray: ~
The beginning of the service of the
sentence in a criminal case ends the
power of the court even in the same
term to change it. Ex parte Lange, 18
Wall. 163.
It is true that there was but one day
of execution of the sentence in the
Murray case, but the power passed immediately after imprisonment began
and there had been one day of it
served.8
Liddy argues that since he began service
of his sentence for Watergate crimes before the District Court adjudged him in
contempt,9 the court was without authority to change his sentence by suspending
its execution. However, the foundations
of this argument are undermined by the
unanimous Supreme Court decision in
United States v. Benz,1° which expressly
done but to enforce by execution what has
been determined,’ " Berman v. United States,
302 U.S. 211, 213, 58 S.Ct. 164, 166, 82 L.Ed.
204 (1938), quoting St. Louis, I. M. & S. R. R.
Co. v. Southern Express Co., 108 U.S. 24, 28,
2 S.Ct. 6, 27 L.Ed. 638 (1883), so we deem
review to be appropriate at this time.
275 U.S. 347, 48 S.Ct. 146, 72 L.Ed. 309
(1928).
Id. at 358, 359, 48 S.Ct. at 149-150. See
also Egan v. United States, 268 F.2d 820, 823
(8th Cir.), cert. denied, 361 U.S. 868, 8~S.Ct.
130, 4 L.Ed.2d 108 (1959), which ~ted the
Murray and Lange cases for the pffoposition
that "the beginning of the service of the sentence in a criminal case ends the power of
the court to change it."
9. This was conceded by the District Court in
its 3 April 1973 order. A.App. at 22.
10. 282 U.S. 304, 51 S.Ct. 113, 75 L.Ed. 354
(1931).
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ney and Government’s’search of files to
determine~whether there had been any
UNITED STATES of America
electronic surveillance of defendant was
Vo
a sufficient response to motion for disJames W. McCORD, Jr., a/k/a Edward closure of electronic surveillance w~here
defendant came forward with no fadts to
J. Warren a/k/a Edward J.
establish any alleged surveillance o~ his
Hamilton, Appellant.
attorney nor any dates upon whi~ the
No. 73-2252.
alleged surveillance occurred. ~
United States Court of Appeals,
2. Criminal Law ~:~997.12
District of Columbia Circuit.
Fact that defendant l~ad not been
sentenced at time that he filed writ of
Argued En Banc June 14( 1974.
error coram n0bis did not preclude his
Decided Dec. 12, 1974.
"
filing the writ where it was indisputably
Certiorari Denied April 21, 1975.
clear that he was going to be sentenced.
See 95 S.Ct. 1656.
3. Criminal Law ~:~997.12
Defendant was convicted in the DisWrit of error coram nobis is availatrict Court for the District of Columbia, ble even after the sentence has run.
Joh.~ J. Sirica, J., of illegal interception
of oral and wire communications, posses- 4. Criminal Law ~:~997.2
Where only one of defendant’s
sion of intercepting devices, burglary,
and conspiracy in connection with bur- lenses was raised in the trial court and
glary of offices of political party and he where two defenses not raised in trial
appealed and also sought writ of error court were not plain error,
coram nobis. The Court of Appeals, Ba- direct appeal from his conviction did
zelon, Chief Judge, held that the appeal moot his claim for collateral relief
and the writ of error coram nobis would was filed while direct appeal was
be considered together; that evidence of ing.
perjury of some witnesses, even if it was
newly discovered, did not entitle defend- 5. Criminal Law ~:~949(1)
Since motion for new trial on
ant to a new trial as it would not likely
of
newly
discovered evidence may
have affected the outcome of the trial;
filed
within
two years of final j
that failure of prosecution to reveal certain evidence did not entitle defendant and since that rule might involve
to a new trial; that trial court did not standard of proof than coram nobis,
exhibit bias in favor of prosecution or tion of motion for writ in the
assume an inquisitorial role in the con- coram nobis which requested new
duct of the trial; that governmental mis- on the basis of newly discovered
conduct did not require dismissal or dence would be viewed as having
grant of new trial where the misconduct filed under the federal rules.
was not prejudicial to defendant and Crim.Proc. rule 33, 18 U.S.C.A.
where dismissal would not serve to promote confidence in the administration of 6. Criminal Law ~:~997.3
Writ of error coram nobis was av~
justice; and that defendant was not deable
for portion of defendant’s
nied effective assistance of counsel.
seeking
new trial or, in the
Affirmed.
judgment of acquittal, on grounds
MacKinnon, Circuit Judge, con- than newly discovered evidence.
curred specially and filed an opinion.
7. Criminal Law ~:~997.4
1. Criminal Law ~=~627.8(1)
Writ of error coram nobis may
Affidavit of chief prosecutor to the
effect that he at no time requested elec- used to obtain dismissal of an
tronic surveillance of defendant’s attor- ment.

UNITED STATES v. McCORD
Cite as 509 F.2d 334 (!974)

335

8. Criminal Law ~=~1030(1)
Doctrine of "plain error" encompass- Government involved in any way in the
es those errors which are obvious, which prosecution of criminal litigation.
See publication Words and Phrases
affect the substantial rights of the acfor other judicial constructions and
cused, and which, if uncorrected, would
definitions.
be an affront to the integrity and repu14. Criminal Law ~=,945(1)
tation of judicial proceedings.
Unless newly discovered evidence
See publication Words and Phrases
for other judicial constructions and
not disclosed by the prosecution would
definitions.
create in either minds of the reviewing
court or the minds of the jury a reasona9. Criminal Law ~=~997.3, 997.5
ble doubt about defendant’s guilt, neiCoram nobis, like petition for post- ther the existence of the newly discoverconviction relief and writ of habeas cor- ed evidence nor the prosecution’s failure
pus, may collaterally attack only consti- to disclose it would require new trial.

tutional or jurisdictional errors or serious
defects in the trial which either are not
correctible on direct appeal or which involve such exceptional circumstances as
to justify failure to appeal on those
grounds. 28 U.S.C.A. § 2255.
10. Criminal Law ~=~997.3, 1030(1)
Where defendant had properly appealed from conviction and had also
properly sought writ of error coram nobis, similar standards would be used to

15. Criminal Law ~=~997.4, 1114(1)
Even if defendant’s reasonable belief that his acts in burglarizing headquarters of political party were authorized by high government officials were a
defense, that defense could not be raised
via coram nobis nor reached on the basis
of plain error on direct appeal where the
claim was not established by the trial
record.

16. Criminal Law ~=~814(8)
whether the claim of error
Where there was insufficient evibe reached under principles of dence in the trial record to support an
error on appeal and to determine instruction that a reasonable belief that
the claim couldbe reached un- defendant’s acts were authorized by high
der principles applicable to collateral re- government officials could be a defense
to his actions in burglarizing headquarters of a political party, trial court did
Criminal Law ~=~997.2, 1030(1)
not err in failing to raise the defense on
Deliberate by-pass of the orderly its own motion.

of objection at trial and on
is equivalent to a waiver and
be judged according to standards
to waiver.

17. Criminal Law ~=~1028
Defendant’s failure to raise the defense of belief of authorization by high
government officials to charge that he
Criminal Law ~=~1030(1)
burglarized political party’s headquarters
Even if court were to find deliberate was not excused by either the existence
of objections or waiver, court of allegedly newly discovered evidence
still reach the merits of the claim that certain officials of presidential c~nthe ends of justice would be served, i. paign committee perjured them~lves
if it involved plain error.
during trial or by the efforts of some
government officials to coerce defendant
into remaining silent and
Criminal Law ~=~938(1)
pleading
For purposes of determining wheth- guilty.
allegedly newly discovered evidence
18. Criminal Law ~=~938(1)
in the hands of the "prosecution" at
Where only relevant factual issue to
time of trial, the term "prosecution"
possible defense that defendant burglarall agencies of the federal
ized headquarters of political party un-
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sentence entered by the District Court
on November 9, 1973.
We affirm McCord’s conviction in its
entirety. In Part I of our opinion, we
discuss certain procedural issues created
by the pendency of both an appeal
and a petition for collateral relief.
(Pp. 339-342). In Part II, wereview
McCord’s claim that he deserves a new
trial on the basis of newly discovered
Bernard Fensterwald, Jr., and William evidence and his claim that he has been
G. Ohlhausen, Washington, D. C., for ap- subjected to a selective prosecution. We
conclude that he has no valid defense to
pellant.
: Sidney M. Glazer, Counsel to the Spe- which this newly discovered evidence
would be relevant (pp. 342-343) and aleiat Prosecutor, with whom Leon Jawor- ternatively, that the newly discovered
Special Prosecutor, Philip A. LacoCounsel to the Special Prosecutor evidence would not create a reasonable
about
McCord’s
guilt.
E. Gevlin, David H. Kaye and doubt
(Pp.
343-346).
We
furthermore
hold
L. Palmer, Asst. Special Prosecuthat
he
has
not
timely
asserted
and
has
were on the brief, for appellee.
therefore waived his claim of selective
Before BAZELON, Chief Judge, and prosecution. (~. 346). In Part IIi, we
McGOWAN, LEVENTHAL, consider McCord’s claim that Judge Siri*BINSON, MacKINNON, and WIL- c~’s allegedly "inquisitorial" conduct of
Circuit Judges, sitting en banc.
McCord’s trial is grounds for a new trial.
We conclude that this claim is without
Chief Judge:
merit. (Pp. 346-348). In Part IV, we
McCord was arrested by Wash- proceed to review McCord’s most imporD.C. police with four other per- tant contention: that serious prosecutoriat approximately 2:00 a. m. on June al misconduct during his trial was so re1972 in the offices of the Democratic pugnant to civilized notions of criminal
Committee at the Watergate justice that his indictment should be disBuilding. McCord had on his per- missed. We reject this contention. (Pp.
in his control documents removed 348-351). Finally, in Part V, we address
the files of the Democratic Nation- McCord’s claim that he has been denied
burglary tools, electronic the effective assistance of counsel and
and eavesdropping devices
find this ground for reversal is without
small mace dispenser. Along with merit. (Pp. 351-353).
Liddy, McCord was tried be:a jury commencing on January 8,
and was convicted on January 30 of I. The Procedural Context of McCord’s
Claims of Error.
counts of illegal interception of
1
wire communications, two
[1-7] On June 8, 1973, better than
of possession of intercepting
de- four months after his conviction and f~e
a
2 two counts of burglary, and one
months before his sentence, Mc~ord
of conspiracy to commit the fore- moved the District Court for relief "in
offenses.4 He has filed a petition the nature of" a writ of error coram
collateral relief from that con- nobis, seeking a new trial on various
as well as an appeal from the grounds and also, in the alternative, a

individuals with whom defendant had
himself spoken of the same matters and
where defendant knew that the alleged
confidences were being violated at the
time, allegations that the attorney did
violate the confidences, even if taken as
true, did not demonstrate disloyalty or
ineffective assistance of counsel.

18 U.S.C. § 2511(1)(a) (1970).
e D.C.Code, tit. 23, § 543(a) (1973).
tit. 22, § 1801(5) (1973).

4. See 18 U.S.C. § 371 (1970). Judgment was
entered and sentence imposed on November
9, 1973. United States v. McCord, Crim.No.
1827-72 (D.D.C. filed Nov. 12, 1973).
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a judgment of
judgment of acquittal.~ While coram no- dence or alternatively
8 However, we construe
acquitta!.
bis is available to McCord in these circumstances,~ we take, as does the Special McCord’s major arguments for acquittal
Prosecutor, the part of his motion re- as directed to defects in the indictment
questing a new trial on the basis of new- and thus actually request a dismissal tof
ly discovered evidence as filed under the indictment and not technically~a
Fed.R.Crim.P. 33 since that Rule permitsjudgment of acquittal. We see no
such a motion within two years of final son in the nature of coram nobis or,the
judgment and may involve a lesser principle of collateral relief generally
standard of proof than coram nobis.7 which would prevent coram nobis from
being used to obtain dismissal of an inThe writ is available for thai~ .part
~
McCord’s motion seeking a ne,~ trial on dictment. Accordingly, we hold that the
writ may be properly used to seek disgrounds other than newly discovered
5. Presumably McCord did not file a motion
for judgment of acquittal’ under Fed.R.
Crim.P 29(c) and motion fgr a new trial under Rule 33 because he had failed to make
such a motion within 7 days after the jury
rendered its verdict.
Prior to trial McCord moved ~hr disclosure
of electronic surveillance on either himself or
his attorneys. On appeal he contends that
his rights under the Fifth and Sixth Amendments were violated by the District Court’s
refusal to order a file search to ascertain
whether there had been such surveillance.
This ground for appeal is without merit. The
government did conduct a file search to determine whether there had been any electronic surveillance of McCord himself and the
District Court ordered appropriate affidavits
be filed to attest to this file search. The
Chief Prosecutor submitted an affidavit that
he had at no time requested electronic surveillance of McCord’s attorneys. This is a
sufficient effort where, as here, the appellant
has come forward with absolutely no facts to
establish any alleged surveillance on his attorneys nor any dates upon which this alleged surveillance occurred. See United
States v. Alter, 482 F.2d 1016, 1025-1026 (9th
Cir. 1973); United States v. Beverly, 468 F.2d
732, 749 (5th Cir. 1972).
6. See Thomas v. United States, 106 U.S.App.
D.C. 234, 271 F.2d 500 (1959); Mathis v.
United States, 369 F.2d 43 (4th Cir. 1966)
(Sobeloff, J.). Cf. Peyton v. Rowe, 391 U.S.
54, 88 S.Ct. 1549, 20 L.Ed.2d 426 (1968). The
fact that McCord had not been sentenced at
the time he filed the writ is irrelevant since it
is indisputably clear that he was going to be
sentenced and in any event coram nobis is
available even after the sentence has run.
United States v. Morgan, 346 U.S. 502, 74
S.Ct. 247, 98 L.Ed. 248 (1954).
The pendency of McCord’s direct appeal
does not moot his claim for collateral relief
since only one of his defenses was raised in
the trial court and, as will be discussed be-

low, two defenses not raised in the trial court
are not plain error. Thus, we are faced with
the extraordinary circumstances necessary to
consider a petition for collateral relief while
the direct appeal is pending. See Womack v.
United States, 129 U.S.App.D.C. 407, 395
F.2d 630 (1968); Welsh v. United States, 404
F.2d 333 (5th Cir. 1968).
In the discussion that follows we consider
the grounds for issuance of a writ of error
coram nobis as coterminus with the grounds
for § 2255 relief or the grounds for issuance
of a writ of habeas corpus. This follows
from the fundamental precept of collateral
relief that such relief "is not now and never
has been a static, narrow, formalistic remedy;
its scope has grown to achieve its grand purpose-~the protection of individuals against
erosion of their right to be free from wrongful restraints upon their liberty." Jones v.
Cunningham, 371 U.S. 236, 243, 83 S.Ct. 373,
377, 9 L.Ed.2d 285 (1963), quoted in Peyton
v, Rowe, 391 U.S. 54, 66, 88 S.Ct. 1549, 20
L.Ed.2d 426 (1969). We adopted this principle in Laughlin v. United States, 154 U.S:
App.D.C. 196, 203, 474 F.2d 444, 451 (1972),
despite contrary dictum at n.10 to the effect
that coram nobis is limited to correction of
"factual errors." In Laughlin we treated a
coram nohis petition as a § 2255 petition and :
reached the merits of certain alleged errors of
law in appellant’s original trial; we could in
the instant case treat McCord’s petition a~
seeking a writ of habeas corpus and under
Peyton v. Rowe, supra, we could reach the
merits of McCord’s alleged errors of law.
Finding this formality less than
we simply treat the three forms for
collateral relief as coterminus.
7. See 8A Moore’s Federal Practice ~lJ 33.0213]
33.03[1] (2d ed. R. Cipes 1965).
8. See United States v. Morgan, 346 U.S. 502,
74 S.Ct. 247, 98 L.Ed. 248 (1954);
States v. Keogh, 391 F.2d 138 (2d Cir. 1968~i;
United States v. National Dairy Prod. Corpii
313 F.Supp. 534 (W.D.Mo.1970).
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bis, like § 2255 and the writ of habeas
missal of McCord’s indictment.9 McCord
corpus, may collaterally attack only conalso appeals from the judgment of guilty
sti~utional or jurisdictional errors or seriand sentence entered on November 9.
ous defects in the trial either not correc[8-12] With the exception of the tible on direct appeal or where excepclaims discussed in Part III infra, tional circumstances justify the failure
McCord did not raise any of the claims to appeal on those grounds,n Here
at trial that he now presses in this ap- McCord does appeal on the appropriate
peal. Thus, we cannot decide these grounds but he cannot have us hear the
claims on McCord’s appeal from his sen- appeal unless the claim is plain error
tence unless we find that the District since he did not raise the claims below.
Court’s failure to rule on these claims on In order to accommodate the pendency
its own motion was plain error.1° The of the appeal and the claim for collateral
individual views of the author of this relief, we apply similar standards to deopinion on the plain error rule are set termine whether a claim of error should
out in the marg4n.* These various be reached under principles of plain erclaims, which McCord asserts now on ap- ror and whether that claim may be
peal, could be reached under the writ of reached under principles applicable to
error coram nobis. However, coram no- collateral relief.12 This ruling relates to
9. See cases cited notes 6 & 8 supra; Note,
Postrelease Remedies for Wrongful Conviction, 74 Harv.L.Rev. 1615, 1619-21 (1961).
10. Fed.R. Crim.P. 30, 51, 52(b); Silber v.
United States, 370 U.S. 717, 82 S.Ct. 1287, 8
L.Ed.2d 798 (1962); Johnson v. United States,
318 U.S. 189, 199-201, 63 S.Ct. 549, 87 L.Ed.
704 (1943); United States v. Atkinson, 297
U.S. 157, 160, 56 S.Ct. 391, 80 L.Ed. 555
(1936). These cases make clear the following
propositions: the doctrine of plain error encompasses those errors which are obvious,
affect the substantial rights of the accused
and if uncorrected would be an affront to the
integrity and reputation of judicial proceedings.
We note the relation of the principles of
waiver through failure to object at trial to
Fed.R. Crim.P. 12(b)(2) which deems waived
all defenses to an indictment not presented
prior to trial. See Davis v. United States,
411 U.S. 233, 93 S.Ct. 1577, 36 L.Ed.2d 216
Our disposition of the case makes it
unnecessary to consider whether McCord’s
are within the class of defenses covered by Rule 12(b)(1).
I have recently stated my views on the rationof the doctrine of plain error and its relation to effective counsel and the responsibili~ties of the trial judge. See United States v.
& Sarvis, 163 U.S.App.D.C. 36, 55-58,
F.2d 955, 974-977 (1974) (Bazelon, C. J.
in part, dissenting in part). Notwithstanding the lack of authority supporting
I based those views on my opinions
the responsibilities of the trial
for which there is substantial authority.
notes 38 & 41 infra. The plain error
in this opinion are consistent with my
In particular the plain error rulings in
case concern novel and extremely doubtful

defenses which if properly raised at any time
must be supported by their factual predicate
as developed by defense counsel. McCord’s
counsel did not develop any such factual predicate in this case and, therefore, the trial judge
is under no responsibility to instruct on these
problematic defenses.
I also note the relation of Fed.R. Crim.P.
12(b)(2) and plain error doctrine. I hesitate
to include McCord’s defenses within the class
of defenses which must be asserted prior to
trial since that might indicate that those defenses could not be argued to the jury. See
Rule 12(b)(1): "Any defense
which is capable of determination without the
trial of the general issue may be raised before
trial by motion." The result of holding
McCord’s defenses within that class might be
to restrict argument to the jury on defenses
which might give rise to nullification.
See
generally United States v. Dougherty,
154
U.S.App.D.C. 76, 101, 473 F.2d 1113,
1138
(1972) (Bazelon, C. J. concurring in part,
dissenting in part). This issue was confronted
in United States v. Berrigan, 482 F.2d 171 (3d
Cir. 1973). I would avoid the issue until its
resolution is necessary to a decision.
ll. United States v. Sobell, 314 F.2d 314, 323
(2d Cir.), cert. denied, 374 U.S. 857, 83 ,S.Ct.
1906, 10 L.Ed.2d 1077 (1963) (§ 2255)f See
Kaufman v. United States, 394 U.S. ~1~7, 223,
89 S.Ct. 1068, 22 L.Ed.2d 227 (1969); Hill v.
United States, 368 U.S. 424, 428, 82 S.Ct. 468,
7 L.Ed.2d 417 (1962); Sunal v. Large, 332
U.S. 174, 179, 67 S.Ct. 1588, 91 L.Ed. 1982
(1947); United States v. Haywood, 150 U.S.
App.D.C. 247, 251, 464 F.2d 756, 760 (1972);
Tucker v. United States, 138 U.S.App.D.C.
345, 349 & n.26, 427 F.2d 615, 619 & n.26
(1970).
12. Compare sources cited note 10 supra with
sources cited note 11 supra
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warrant. If it be objected that the Supreme Court’s decision in United States
v. United States District Court,sl holding
that a prior warrant was required for a
domestic security surveillance, should
have put the appellants on guard that a
warrant might be legally required for
the Watergate operation, it suffices to
observe that that opinion was rendered
two days a~’ter the break-in. Moreover,
it represented a sharp reversal of almost
three decades of Executive a~sumption
of special authority in the field of domestic, as well as national, security,s2
Clearly, a reasonable layman working
for the government would have been
justified in relying upon!Executive pronouncements in this ar~a. And it is as
laymen, not as lawyers--as "foot soldierg," not as generals--that the appellants’ knowledge and resp~)hsibility are
to be judged.

his opposition to the appellants’
to obtain a trial in which they
have for the first time an opportunity
present their defenses. In the broad
terest of fairness and justice I believ~
should either act on his own or support
renewed motion by the appellants
the District Court for withdraW~
their pleas.

Thus, I conclude that the appellants Evervttv ~ ~, a/k/a
Hunt, a/k/a Edward L.
have presented a valid defense to the
a/k/a Edward J. Hamilton,
charges against them. As the Government presented no compelling reason
No. 73-2199.
why the appellants’ presentence withUnited States Court of Appeals,
drawal motion should be denied, I would
District of Columbia Circuit.
find that the District Court abused its
discretion under the "fair and just"
Argued en banc June 14, 1974.
standard. I would direct the District
Decided Feb. 25, 1975.
Court to grant the motion and proceed
with trial on the merits.
Even if it be accepted that the action
Defendant filed motion to
of the majority here in affirming the his plea of guilty to charges of
District Court’s decision is correct on the acy, burglary and illegal
law, this does not mean that the appel- oral and wire communications.
lants’ motion to withdraw their guilty United States District Court for the
pleas should not be reconsidered by the trict of Columbia, John J. Sirica, J.,
District Court. Not only the appellants nied the motion and defendant
but also the Special Prosecutor’s Office The Court of Appeals held that the
have acquired new and critical evidence cou~t did not abuse its discretion in
about the Watergate operation since the hying the motion to withdraw which
appellants entered their guilty pleas in filed eight months after the pleas
January 1973. Not all of that informa- entered.
tion was made available in the months
Affirmed.
between January and September 1973;
MacKinnon, Circuit Judge,
much evidence came out thereafter. For
curred
specially and filed opinion.
the reasons of "fairness and justice" set
Wilkey,
Circuit Judge,
forth in this dissent, I suggest that the
specially
and
filed
opinion.
Special Prosecutor ought to reconsider
81. 407 U.S. 297, 92 S.Ct. 2125, 32 L.Ed.2d 752
(1972).

82.

See note 78 supra.
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Law ~=~274(9)
Before BAZELON, Chief Judge, and
Trial court did not abuse its discre- WRIGHT, McGOWAN, LEVENTHAL,
in denying motion to withdraw ROBINSON, MacKINNON and WILwas filed eight months after de- KEY, Circuit Judges, sitting en banc.
entered plea of guilty to conburglary and illegal interception
PER CURIAM:
and wire communications. 18
Appellant was one of seven defendants
~.A. §§ 371, 2511, 4208; D.C.C.E.charged with various offenses relating to
the burglary of the Democratic National
Committee (DNC) in the Watergate ofLaw ¢=~1186.1
view of defendant’s testimony at fice building. He was named in six of
uent trial that he not only par- the eight counts of indictment: Count
in a burglary but also partici- 1---conspiracy in violation of 18 U.S.C.
in a conspiracy to suppress evi- § 371 (1970); Counts 2 and 3--burglary
of that burglary involving perjury in violation of 22 D.C.Code § 1801(b)
structio~ of records, alleged "out- (1973); and Counts 4, 5, and 8--illegal
conduct" by government offi- interception of oral and wire communicaseizing and destroying his records tions in violation of 18 U.S.C. § 2511
(1970). The trial commenced on January
themselves before the 8, 1973. Several days later Hunt, along
jury" did not require reversal of
1
convictions of conspiracy, with four of his co-defendants, pleaded
guilty to all counts in the indictment
and illegal interception of oral under which they were charged.2 Hunt
communications, entered upon was provisionally sentenced to the maxilS U.S.C.A. §§ 371, 2511,
mum term under 18 U.S.C. § 4208 (1970),
§ 22-1801(b).
and eight mo_-_ths later, along with the
four co-defendants who had pleaded
guilty with him, Hunt filed a motion to
Williams, New York withdraw his plea of guilty and to diswhom William A. Snyder, Balwas on the brief, for appel- miss the indictment. The denial of this
motion provides the basis for this appeal.
J. Davis, Asst. Sp. Prosecutor,
Sp. Prosecution Force, with
Jaworski, Sp. Prosecutor, at
the brief was filed, Sidney M.
Kenneth S. Geller, Asst. Sp.
and Philip A. Lacovara,
to the Sp. Prosecutor, Watergate
ecution Force, were on the brief,

[1, 2] The issues raised by appellant
have been considered at length in our
opinions in the cases involving his co-defendants.3 See United States v.
Barker,
U.S.App.D.C.
514
F.2d 208 (decided today) (en banc); United States v. McCord, 166 U.S.
App.D.C. ---, 509 F.2d 334 (1974) (en
banc); United States v. Liddy, 166 U.S.

g two co-defendants were cona jury trial.
also claims that his guilty plea to
3, 4, and 5 was improperly coerced by
Judge’s refusal to accept his cornplea, agreeable to the Government, to
2, and 8. For this contention appelon United States v. Ammidown, 162
28, 497 F.2d 615 (1973). As the
concurrent sentences on all
we need not reach this contention. Inwe hereby vacate appellant’s sentences
3, 4, and 5. See United States v.
160 U.S.App.D.C. 21, 33-34, 489 F.2d
158 (1973).

3. Hunt’s suggestion that "outrageous conduct"
by "Government officials" in seizing and dest~t~:~i,~g his records and "perjuring themselves,
before the grand jury" requires reversal of hi~
conviction hardly needs to be taken serioti~y.
Since the argument on this appeal Hunt has
testified under oath in the trial of United
States v. Mitchell et al., D.D.C. Criminal No.
74-110, that he not only participated in the
burglary of the DNC offices, but also that he
participated in a conspiracy to suppress evidence of that burglary involving perjury and
destruction of records.
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App.D.C. 95, 509 F.2d 428 (.1974) (enthat the Department of Agriculture’s
banc). For the reasons stated in those
rect extehsion news wire service was
opinions, the issues raised here must also
authorized by statute, and even if au
be decided against appellant.
rized, violated First Amendment.
Under the .circumstances, the judg- United States District Court for
ment of the District Court is affirmed trict of Columbia, Burnita Shelton
except as to Counts 3, 4, and 5.
ews, J., dismissed the complain~;
plaintiff appealed. The Court ~
Affirmed.
peals, Bazelon, Chief Judge, 1~4~
MacKINNON, Circuit Judge (concur- App. 227, 440 F.2d 255, remanded
case with instructions. Thereafter
ring specially):
,
The foregoing opinion refers to opin- District Court, June L. Green, J.,
ed summary judgment for
ions previously issued by th~s court in
Barker, supra, and McCord, supra. I and plaintiff appealed. The Court
filed ~1 dissent in Barker and a special Appeals, Tamm, Circuit Judge, held
the Department’s general statement
concurrence in McCord. I concur in the
result of the foregoingi6pinion, subject purpose complied with requirements
to such differing views-as I expressed in the Administrative Procedure Act,
the department’s actions did not
my opinions in Barker and McCord.
any cognizable First Amendment
WILKEY, Circuit Judge (concurring est of plaintiff, and that such
specially):
were statutorily authorized.
The foregoing opinion refers to opinAffirmed.
ions previously issued by this court in
United States v. Barker, et al. I concur 1. Administrative Law and
in the result of the opinion herein, sub~=392
ject to such differing views as I exWhen promulgating a rule, an
pressed in my dissenting opinion in cy is not required to. abide by same
Barker.
gent requirements of fact findings
supporting reasons which apply to
dication. 5 U.S.C.A. § 553(c).
2. Agriculture
Department of Agriculture’s
statement of purpose of its direct
sion news wire service complied
P. A. M. NEWS CORPORATION et ministrative Procedure Act
al., Appellants,
ments, and was not insufficient on
V.
ry that it failed to reflect a
Earl L. BUTZ, Individually and in hisconsideration of constitutional
raised, although it appeared that 17
Capacity as Secretary of
its 22 pages were a verbatim Te
Agriculture, et al.
tion of a document previously
No. 73-2096.
to a United States senator. 5 U.S.C:
§ 553(c).
United States Court of Appeals,
District of Columbia Circuit.
3. Constitutional Law ¢=90(1)
Any possible governmental
Argued February 21, 1975.
ence with rights of a free press must
Decided June 9, 1975.
searchingly scrutinized.
Amend. 1.
Corporation engaged in dissemination of agricultural information sought
declaratory and injunctive relief on basis

4. Constitutional Law ~=90(1)
Among evils to be prevented
First Amendment press guarantee
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UNFI’I~D S’~A~r~’z,S ,of America
V.

Dwi~t I~ C~, Ap~l~nt.
No. 74-1648.
United States Court of Appeals,
District of Columbia Circuit.
Argued Feb. 7, 1975~..
Decided July 14, 1975.
Defendant was convicted before the
United States District Co~t for District
of Columbia, Gerhard A. Gesell, J., of
making false material declarations before :grand jury investigating "dirty
tricks" during a presidential’ campaign,
and he appealed. The Court of Appeals,
Davis, J., held that questions asked defendant were subject to a reasonable and
definite interpretation by grand jury,
that there was no abuse of discretion in
admitting into evidence various documents used in connection with "dirty
tricks" activities, that nature of case and
pretrial publicity did not require change
of venue, and that refusal to ask voir
dire questions concerning voter registration of potential jurors over past four
years did not constitute an abuse of discretion.
Affirmed.

prove that witness knowin
falsely, and such’ questions
an improper basis for
ment. 18 U.S.C.A. § 1623.
3. Perjury ~:~12
Possibility that a
grand jury witness or an
have a number of
not invalidate either a
ment or a conviction after a
which requires j~ry to
the question as the witness
was falsely answered in order
witness. 18 U.S.C.A. § 1623.
4. Perjury ~=~33(1)
Perjury cases, like all
are susceptible to proof by
evidence and are peculiarly
proven in this manner because
elements of the crime is that 1
ant knew his statement was
he made it.
5. Perjury ~=~31
It was not necessary
ment, in prosecution for ....
material declarations before
to bring forth an admission
as to what he thought
the time he answered it in
jury to make that
U.S.C.A. § 1623.

6. Perjury ~=~33(7)
!Evidence warranted
grand jury witness, who
that I am familiar with" to
1. Perjury ~=~15
Mere vagueness or ambiguity in quiring into whether person
play political pranks ever
questions asked grand jury witness is not
statements or campaign
enough to establish a defense to perjury.
kind, for making false
18 U.S.C.A. § 1623.
tions before grand jury,
witness’ claim that he thou
2. Perjury ~=~12
Words "distribute" and "express any er was interested in
interest," in questions inquiring into that person employed by him
whether person employed by grand jury ally distributed any campaign i
witness to play political pranks ever dis- in sense of passing it out on
tributed any statements or campaign lit- corner or from house to
erature of any kind and into whether C.A. § 1623.
witness ever expressed any interest to 7. Perjury ~=~12
him with respect to any single or particIn light of fact that jury
ular candidate, were not so vague as to prosecution for making
prohibit government from attempting to declarations before grand jury,

UNITED STATES v. CHAPIN
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sized requirement that Government
that defendant knew his answer
~as false when he gave it, it would not
be determined that there was impermis- .
sible speculation on. jury’s part when it
decided that defendant, in answering
lot that I recall," knowingly responded
falsely to question inquiring into wheth~er he ever expressed any interest to peremployed to play political pranks
gave him any directions or instructions with respect to any single or particular candidate. 18 U.S.C.A. § 1623.
8. Perjury ~=~33(8)
Evidence was sufficient to prove
grand jury witness’ answer "Not
I recall," in response to question
uiring into whether he ever expressed
interest to person employed to play
pranks or gave any directions to
with respect to any single or particcandidate, was knowingly false unonly reasonable interpretation of the
aestion, that is, that it asked for inforabout directions about and interin a specific candidate while recogthat the overall plan was to credissension among all candidates. 18
§ 1623.

from proof of the objective falsity itself,
from proof of a motive to lie, and from
other facts tending to show that the defendant really knew the things he
claimed not to know or recall. 18 U.S.
C.A. § 1623.
12. Perjury ~=~36
In prosecution against grand jury
witness for making false material declaration "Not that I recall" in response to
question inquiring into whether he ever
expressed any interest to person employed to play political pranks or gave
him any directions with respect to any
single or particular candidate, evidence
was sufficient to allow jury to determine
whether defendant had in fact forgotten
the instructions he gave. 18 U.S.C.A.
§ 1623.
13. Criminal Law ~=~338(7)
Relevant evidence may be excluded
if it is likely to have an unduly prejudicial effect on a jury.

14. Criminal Law ~=~338(7)
In prosecution for making false material declarations before grand jury investigating "dirty tricks" engaged in
during presidential campaign, there was
no abuse of discretion in admitting into
Perjury ~=~36
evidence material accusing one candidate
In prosecution for making false ma- of being a homosexual and another of
declarations before grand jury, cavorting with prostitutes and stating
court nor jury must accept as that another candidate had been committhe meaning that defendant, ted to a mental institution, notwiththe fact, puts on the questions. 18 standing defendant’s argument that
§ 1623.
these items could so prejudice jury that
he could be convicted for hiring man
Perjury ~=~36
who put out the statements rather than
Particularly when entire case of for lying to the grand jury. 18 U.S.C.A.
false declarations before grand § 1623.
revolves around an assessment of
credibility, defendant’s asser- 15. Criminal Law ~=~126(1)
,~
that he had an unusual meaning of
Ultimate question on a motion f0~a
question in mind when he responded change of venue is whether it is poss~le
not require a directed verdict. 18 to select a fair and impartial jury, and
the proper occasion for such a determi’S.C.A. § 1623.
nation is upon voir dire examination.
Perjury ~=~33(2)
Fed.Rules Crim.Proc. rule 21(a), 18 U.S.
The jury, in prosecution for making C.A.
material declarations before a
jury, must infer the state of de- 16. Criminal Law ~=~126(1)
Defendant’s connection with Repub~ndant’s mind from the things he said
did, and such an inference may come lican administration and his participation
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in a "dirty tricks" campaign aimed at
Democratic candidates and with racial
overtones did not require change of venue from District of Columbia, on theory
that a truly fair and impartial jury could
not have been drawn from the District’s
heavily black and overwhelmingly Democratic population, where defendant’s role
in both the administration and wrong
doings in which it was engaged was
small, and crime with whic_..b he was
charged was not directly rela~d to a,ntiDemocratic activities. Fed.Rules Crim.
Proc. rule 21(a), 18 U.S.C.A.

page stories and frequently
the trial only in passing, those
which were exclusively about the
were factual accounts of motions
by defendant and proceedings in
court, editorial comment was
sympathetic, and the publicity
creased substantially by time of
al court’s ruling denying change
ue would not be overturne~l, in
of showing of prejudice.
Crim.Proc. rule*21(a), 18 U.S.C.A.

21. Jury ~=~131(6)
17. Criminal Law ¢=~126(1)
Refusal to ask voir dire
A decision wheth~ to grant a concerning voter registration of
change of venue on g~ound of pretrial jurors over past four years did
publicity can be based on the court’s own stitute an abuse of discretion, in
evalfiation of the nature, fr,equency, and tion for making false declarations
timing of the material involved. Fed. grand jury investigating "dirty
Rules Crim.Proc. rule 21(a), 18 U.S.C.A. engaged in during presidential
where these questions were
18. Criminal Law ~=~135
In determining whether to grant a list of much more q
change of venue because of pretrial pub- counsel at trial did not, when
licity, the court should take into account judge’s reasons for denying all
whether the publicity is sufficiently tions, single out these inc ""
localized that potential jurors in another missible, and there was a
area would be free of any taint from the dire of political bias and pre
exposure to the press, enabling the
change to serve its purpose. Fed.Rules
Crim.Proc. rule 21(a), 18 U.S.C.A.
Appeal from the United
19. Criminal Law ~=~1150
trict Court for the District of
Where publicity has not been virulent and sensational, where the commu- (D.C. Criminal No. 990-73).
nity in which the trial is scheduled is
Jacob Stein, Washington, D.
large and inundated with other news,
whom
Gerard E. Mitchell,
where publicity is nationwide rather
D.
C.,
was on the brief for
than local, where jury is thoroughly
Richard D. Weinberg, Asst.
questioned about what they have read
and its effect, and where jury is then cutor, with whom Leon
sequestered, some showing of prejudice Prosecutor, at the time the
is required to overturn trial court’s rea- filed, Philip A. Lacovara,
Sp. Prosecutor, at the time the
soned decision denying change of venue
sought on ground of pretrial publicity. filed and Richard J. Davis,
Fed.Rules Crim.Proc. rule 21(a), 18 U.S.Prosecutor, was on the brief for
C.A.
Before WRIGHT and
Circuit Judges, and DAVIS,*
20. Criminal Law ~=~1150
Where newspaper articles about deOpinion for the Court filed
fendant’s upcoming trial were not front DAVIS.
* Of the United States Court of Claims, sitting by designation pursuant to 28 U.S.C.
(1970).
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DAVIS, Judge:
of certain evidence and that court’s failFollowing a jury trial, appellant ure to grant a change of venue or to
L. Chapin was convicted of two conduct a thorough enough voir dire.2
~ounts of making "false material decla~tions", 18 U.S.C. § 1623 (1970), before
jury investigating "dirty
Chapin was Appointments Secretary to
engaged in by Donald Segretti on President Nixon from the start of the
all of President Nixon during the
Presidential campaign. Specifical- President’s term in January 1969 until
was convicted of falsely March 1973. While his duties in that
position were largely administrative, he
that he was not "familiar with" also participated in political activities,
distribution of campaign literature particularly during the President’s 1970
Segretti, and that he did not recall campaign for Congressional candidates.
any interest
or In 1971, Chapin conceived the idea of
Segretti] any directions or in- hiring someone to play "political pranks"
ctions with respect to any single or
candidate." 1 The Govern- on the various contenders for the DemoPresidential nomination for 1972,
ent’s contention, which the jury accept- cratic
with the aim of creating so much dissenwas that appellant did in fact know sion among the candidates that they
distributions of literature by Segretti, would not be able to unite effectively
aware of this knowledge when he behind the party’s nominee after the
before the grand jury, and yet convention. The proposal received the
responded that he was not famil- approval of White House Chief of Staff
with any such distribution. On the
nd count on which appellant was H. R. Haldeman, who insisted however
that no such activities be traceable back
the prosecution theory was
the White House. Armed with HaldeChapin had given Segretti specific to
man’s apprqval, in the summer of 1971
about Senator Edmund Chapin hired Donald Segretti, a college
iuskie, that Chapin understood the
friend just leaving the Army Judge Adestion to refer to such instructions,
vocate Corps, for this job. Chapin inremembered at the time of his
jury appearance having given structed Segretti about the types of acinstructions. On appeal, appellant tivities he was to engage in, using examples of having a train pull out of the
that the "distribution" question
vague, and that he answered it station while a candidate was still talking and distributing false baggage calls,
because he was not in fact and warned him to do as little as possiwith any "personal distribution"
ble himself and to use false names so as
~ Segretti, in the sense of passing out
on street corners. Chapin also not to have his work attributable to the
White House.
that the second question was
and therefore improper and
During the last part of 1971 and the
vague, and that again he an- first half of 1972, Segretti engaged in
truthfully in that he never gave such disruptive activities as printing a~tl
about one candidate to the ex- distributing large posters saying "~lp
~sion of all others. Appellant also Muskie Support Bussing (sic) More Chilerror in the trial court’s admission dren Now," supposedly distributed by
Chapin was also indicted for testifying falseas to his knowledge of the arrangements for
Segretti, and his advice to Segretti
the latter was called by the FBI. The
dismissed the financing count at the
of the government’s case, and the jury
Chapin on the FBI count. The jury
also acquitted Chapin on a subpart of the "dis-

tribution" count in which it was alleged that
defendant falsely stated that he had not
discussed with Segretti the distribution of
campaign literature.
2. Chapin was sentenced to two concurrent
terms of from ten to thirty months imprisonment.

UNITED STATES v. MARDIAN
Cite as 546 F.2d 973 (1976)

exercised his sentencing power to distinguish, in t~rms of degree of moral guilt,
between appellants Barker and Martinez
and codefendant Ehrlichman. But sympathy for defendants, or the possibility that
their mistake might be considered "reasonable" given their unique circumstances, must
not override a pragmatic view of what the
law requires of persons taking this kind of
action. I come back--again and again, in
my mind--to the stark fact that we are
dealing with a breaking and entering in the
dead of night, both surreptitious and forcible, and a violation of civil rights statutes.
This is simply light years away from the
kinds of situations where the law has gingerly carved out exceptions permitting reasonable mistake of law as a defense--cases
like entering a business transaction on the
erroneous advice of a high responsible official or district attorney, or like responding
to an urgent call for aid from a police
officer. I dissent.

Vo

Robert C, ~IAN,~ Appella,~t
No. 75-1383.
United States Court of Appeals,
District of Columbia Circuit.
Argued Jan. 6, 1976.
Decided Oct. 12, 1976.
Defendant was convicted in the United
States District Court for the District of
Columbia, John J. Sirica, J., of conspiracy to
obstruct justice and to defraud the United
States by impeding a grand jury investigation. Defendant appealed, and the Court of
Appeals, J. Skelly Wright, Circuit Judge,
held that the trial court’s initial denial of
Moreover, the trial judge took account of
sentence served for the Watergate break-in.
(Sentencing Tr. p. 10). It is not uncommon for
trial judges to provide for concurrent service of
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defendant’s motion for severance was not
an abuse of discretion; that, in the particular circumstances of the case, defendant’s
interest in being represented by counsel of
his own choice, combined with the disproportion of the evidence to defendant’s potential prejudice, required that defendant’s
second severance motion, made when his
lead counsel became ill after two weeks of
trial, be granted; and that the trial court
adequately instructed the jury as to the
defense theory.
Reversed and remanded.
1. Criminal Law ~=~622(1), 1166(6)
Motion for severance is addressed to
the sound discretion of the trial court and
ruling denying severance will not be reversed unless there is an abuse of discretion. Fed.Rules Crim.Proc. rule 14, 18 U.S.
C.A.
2. Criminal Law ~=~622(1)
In ruling on motion for severance, dangers of transference of guilt are such that
court should use every safeguard to individualize each defendant. Fed.Rules Crim.
Proc. rule 14, 18 U.S.C.A.
3. Criminal Law e=~422(1)
Had defendant withdrawn from alleged conspiracy to obstruct justice and defraud the United States, declarations of
co-conspirators uttered after the date of his
withdrawal would have been inadmissible
against defendant. 18 U.S.C.A. § 371.
4. Conspiracy ~=~40.4
"Withdrawal" from a conspiracy requires either making a clean breast to authorities or communicating the abandonment of the conspiracy in manner rea~onably calculated to reach co-conspirat~!~s.
See publication Words and PhraSes
for other judicial constructions and
definitions.
5. Criminal Law ~=~422(1)
Where defendant charged with conspiracy to obstruct justice and to defraud the
sentence on unrelated crimes; here, the confinement on the prior sentence had already
terminated.
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United States did not make a clean breast
to authorities or communicate to alleged
co-conspirators his abandonment of the conspiracy, fact that defendant terminated active participation in the conspiracy after
only a few weeks did not amount to a
"withdrawal" from the conspiracy rendering subsequent declarations of co-conspirators inadmissible against him. 18 U.S.C.A.
§ 371.

Crim.Proc. rule 14, 18 U.S.C.A.; 18 U.S.C.A.
§ 371.
9. Criminal Law ~:~641.10(1)
~
A defendant’s right to attorney of his
choice is not so absolute as to permit disrup- ~
tion of the fair and orderly administration~’!g
of justice when another competent attorney~
is available to continue the defense:

10. Criminal Law ~=~622(3)
" It is incumbent on trial court to con6. Criminal Law ~622(2)
Though defendant made substantial sider motion for severance in light of other
elements present in case. Fed.Rules Crim.
pretrial showing of possible prejudice re- Proc. rule 14, 18 U.S.C.A.
quiring severance under doctrine!which requires that severance be granted when evi- 11. Criminal Law ~=~641.10(1)
dence against one or more jointly indicted
Where evidence against one of several
defendants’is far more damaging than evi- alleged coconspirators is not as strong as
dence against moving party, where ’defend- that marshalled against the others, defendant’s showing was not so compelling that it ant as to whom evidence is disproportionate
was clear that defendant’s interest in a has special interest in representation by exseparate trial on conspiracy charges out- perienced counsel of his own choice in
weighed interests favoring joinder, trial whom he can have confidence, at least if his
court’s initial denial of severance did not choice of counsel can be honored without
constitute an abuse of discretion. Fed. undue disruption. Fed.Rules Crim.Proc.
Rules Crim.Proc. rule 14, 18 U.S.C.A.; 18rule 14, 18 U.S.C.A.
U.S.C.A. § 371.
12. Criminal Law ~=~622(3)
In passing on motion for severance,
7. Criminal Law ~=~622(3)
trial court must consider not only burdens
Where defendant made a substantial on prosecution but also burdens which any
showing of possible prejudice in support of new trial would place on courts, witnesses,
his pretrial motion for severance, such and new jury panel. Fed.Rules Crim.Proc.
showing remained a factor to be kept in rule 14, 18 U.S.C.A.
mind by trial court as conspiracy trial progressed. Fed.Rules Crim.Proc. rule 14, 18 13. Conspiracy ¢=~48.2(2)
U.S.C.A.
In prosecution for conspiracy to obstruct justice and to defraud the United
States by impeding a grand jury investiga8. Criminal Law ~=~622(2)
Where, inter alia, evidence against de- tion wherein defendant, a lawyer, contendfendant was not nearly as strong as that ed that he thought he was compelled to act
marshalled against alleged co-conspirators as he did by the ethical obligations of a
and only two weeks of three-month trial lawyer and that he was therefore without "
had elapsed when defendant made second criminal intent in connection with two al,
severance motion because his lead counsel leged conspiratorial episodes, jury was not
unexpectedly became ill and was hospital- called on to determine whether legal ethics
ized and where prosecution did not oppose actually required that defendant act as he
motion for severance, defendant’s interest did but only whether defendant ~believed he
in being represented by counsel of his was thus constrained and, if so, whether
choice, combined with the disproportion of defendant, because of his belief, was not
the evidence to defendant’s potential preju- acting with specific intent to advance the
dice, necessitated severance. Fed.Rules alleged conspiracy and, therefore, jury in-
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struction which focused on question of intent and accurately stated the law presented question to jury with proper guidance.
18 U.S.C.A. § 371.
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MacKINNON, Circuit Judges, sitting en
ba~c.
Opinion for the court filed by Circuit
Judge J. SKELLY WRIGHT.

14. Witnesses ~=~201(2)
J. SKELLY WRIGHT, Circuit Judge.
The attorney-client privilege does not
extend to communications which are in aid
Robert C. Mardian appeals from his conviction of conspiracy under 18 U.S.C. § 371
or in furtherance of a crime or fraud.
(1970). He was tried in the District Court
15. Criminal Law ~=~809
along with H. R. Haldeman, John D. EhrIt is not error to refrain from giving lichman, and John N. Mitchell, whose apmisleading requested instruction.
peals we are also deciding today. United
16. Criminal Law e=~717
States v. Haldeman, Nos. 75-1381, 75-1382,
Where basic question for jury, in prose- 75-1384 & 76-1441. The jury found a conspircution of lawyer for conspiracy to obstruct acy to obstruct justice and defraud the
justice and to defraud the United States, United States by impeding a grand jury
was that of defendant’s intent in connection investigation into a break-in at the Waterwith alleged conspiratorial episodes and be- gate Office Building and into other related
cause jury did not have to pass on intrica- matters. The basic facts of the case are
cies of lawyer’s actual ethical obligations recited at length in our H~Ideman opinion
and defendant did not contend that he re- and need not be repeated here. A brief
lied on legal canons of ethics in making summary of the Government’s evidence as
decisions which gave rise to criminal to Mardian’s involvement will suffice.
charges, trial court acted within the scope
1. Mardian met with Mitchell, Jeb Maof its duty to exclude matters which might gruder; and Frederick LaRue in California
tend to confuse the jury when it refused to on June 17, 1972, the day of the Watergate
allow defendant’s counsel to read an Ameri- break-in, to discuss how the Committee to
can Bar Association canon of ethics during Re-elect the President (CRP) should reclosing argument. 18 U.S.C.A. § 371.
spond to the incident. Mardian then placed
a number of calls in an effort to contact
Appeal from the United States District Attorney General Kleindienst and have the
Court for the District of Columbia (D.C. burglars released before their identities became known. Tr. 4530-4536, 6562-6565.
Criminal No. 74-110).
2. On June 18 Mardian helped Magruder
David Ginsburg, Washington, D. C., with
and LaRue prepare a press release to be
whom David G. Bress, Ronald P. Wertheim,
and Thomas C. Green, Washington, D. C., issued by Mitchell, disclaiming any CRP tie
to the break-in, although by then Mardian
were on the brief, for appellant.
knew that Mitchell and Magruder, Director
Peter M. Kreindler, Washington, D. C., and Deputy Director of CRP, and G. Gordon
Counsel to the Sp. Prosecutor, with whom Liddy, CRP General Counsel, were involved.
Henry S. Ruth, Jr., Sp. Prosecutor, Wash- Tr. 4537-4540, 6565-6569, JA 912. ),
ington, D. C., at the time the brief was
filed, Peter F. Rient, Kenneth S. Geller, 3. On June 19 Mardian was pr~ent at a
Maureen E. Gevlin, Jay B. Stephens and meeting where Mitchell suggested that MaJudith A. Denny, Asst. Sp. Prosecutors, gruder destroy Gemstone documents. Tr.
Washington, D. C., and Sidney M. Glazer, 4540-4550, 6570~6573.
4. On June 20 or 21 Mardian and LaRue
Atty., Dept. of Justice, Washington, D. C.,
met with Liddy. After receiving assurwere on the brief, for appellee.
ances of confidentiality, Liddy described the
Before BAZELON, Chief Judge, and Gemstone intelligence-gathering program,
WRIGHT, McGOWAN, ROBINSON and Mitchell’s and Magruder’s involvement, and

UNITED STATES v. HALDEMAN
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31

ure of special prosecutor to produce certain
files generated at the White House or testimony taken by congressional subcommittee
V.
Harry R. HAIJ)EMAN, Appellant. at executive session; that there was no
error in denying continuance until former
President could be deposed, in light, inter
UNITED STATES of America
alia, of limited co_rroborative value of t~tiV.
mony of an "unindicted co-conspirator";
John D. EHRLICHMAN, Appellant. that use of testimony of one defendant
before congressional committees did not viUNITED STATES of America
olate Fifth Amendment on theory that he
V.
was "compelled" to answer committees’
John N. MITCHELL, Appellant.
questions because alternative was stating
on national television that answers would
UNITED STATES of America
incriminate him; that certain tapes were
V.
properly admitted; that there was no error
Harry R. HALDEMAN and John D. in instructions as to specific intent and
Ehrlichman, Appellants.
membership in conspiracy; that there was
no defect in failure of counts of indictment
Nos. 75-1381, 75-1382, 75-1384
charging conspiracy and obstruction of jusand 76-1441.
tice to specifically allege "misuse" of the
United States Court of Appeals,
CIA, as shown by evidence and as subDistrict of Columbia Circuit.
mitted in instructions; and that there was
Argued Jan. 6, 1976.
no error in denial of motions to disqualify
judge.
Decided Oct. 12. 1976.
Rehearing Denied Dec. 8, 1976 in Nos.
Affirmed.
75-138~ and 75-1384.
MacKinnon, Circuit Judge, filed a disCertiorari Denied May 23, 1977.
senting opinion.
See 97 S.Ct. 2641.
See also 502 F.2d 375.
UNITED STATES of America

In prosecution arising from alleged
cover-up in the "Watergate" affair, follow- 1. Criminal Law ¢=~1144.13(2)
ing disposition of various pretrial and trial
On appeal, court is to set forth the
motions, 377 F.Supp. 1312, 384 F.Supp. 564,
evidence
in the light most favorable to the
385 F.Supp. 161, 385 F.Supp. 1190, 397
jury’s
verdict.
F.Supp. 166, 397 F.Supp. 182, three defendants were convicted in the United States 2. Jury ~=131(1)
District Court for the District of Columbia,
"Venireman" is a prospective juror;
John J. Sirica, J., of conspiracy, obstruction
before
becoming a juror, he must pass voir
of justice, and perjury, motions for new
dire
examination.
~
trial were denied, 389 F.Supp. 917, 410
See publication Words and ~hrases
F.Supp. 1201, and defendants appealed.
for other judicial constructions and
The Court of Appeals held, inter alia, that
definitions.
due process was not violated by refusal to
grant lengthy continuance or change of 3. Jury ~=131(7)
venue on ground of pretrial publicity; that
Fact that jury acquitted one of five
questions on voir dire, asking ve- defendants was some indication that the
to recite everything they had voir dire examination succeeded in eliminatheard about the case, would have been un- ing any unfairness which might otherwise
; that there was no error in fail- have resulted from pretrial publicity.
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amounts~to an abuse of sound judicial dis202. Judges ~=~49(2)
Trial judge’s fixed opinion of the law is cretion. 28 U.S.C.A. 9 455.
not disqualifying. 28 U.S.C.A. 9 144.
208. Judges ~=~50
There is as much obligation ~pon a
203. Judges ~51(3)
judge
not to recuse himself when there is
Allegations of extensive press and meno
occasion
to do so as there is for h~n to do
dia coverage of judge’s activities in connection with defendant’s case and allegations so when there is occasion for such~ action.
that the judge’s public image and reputa- 28 U.S.C.A. 99 144, 455.
tion had become inextricabl.y intertwined
with the prosecution of the ca_s.9 in question
Appeals from the United States District
was insufficient to require ~’~cusal of the Court for the~District of Columbia (D.C.
judge. 28 U.S.C.A. 9 455.
Criminal No. 74-110).
204. Judges ~=~46
John J. Wilson, Washington, D. C., with
Neither fact that attorney for one de- whom Frank H. Strickler, Ross O’Donofendant, nearly a decad/e before trial, op- ghue, and George A. Fisher (at the time the
posed petitions for wri’~s of mandamus at- case was argued), Washington, D. C., were
ta~king trial judge’s rulings in three cases on the brief, for appellant in No. 75-1381.
nor fact that another defendant’s attorney Messrs. Strickler and O’Donoghue were on
had appeared, at the request of the Court of the brief for appellant Haldeman in No.
Appeals, on a criminal appeal as amicus 76-1441.
curiae in support of an action taken by the
William Snow Frates, Miami, Fla., with
judge and had sought rehearing en banc whom Andrew C. Hall, Miami, Fla., was on
following the panel’s decision required the the brief, for appellant in No. 75-1382.
¯ iudge to recuse himself on the basis of past Messrs. Frates and Hall were on the brief
relationships with defendants’ attorneys. for appellant Ehrlichman in No. 76-1441.
28 U.S.C.A. 9 455.
William G. Hundley, Washington, D. C.,
205. Mandamus ~=~151(2)
with whom Plato Cacheris, Robert S. Erdahl, and Cary Mark Feldman, Washington,
Prohibition ~=~19
Although petition for mandamus or D. C., were on the brief, for appellant in
prohibition to control the ruling of a district No. 75-138~.
judge names the judge as sole .respondent,
Peter M. Kreindler, Washington, D. C.,
where its sole purpose is to obtain a deter- Counsel to the Sp. Prosecutor, with whom
mination on intrinsic merits of a judicial Henry S. Ruth, Jr., Sp. Prosecutor at the
act, the judge is at most only a nominal time the brief was filed, Peter F. Rient,
party with no real interest in the outcome. Kenneth S. Geller, Maureen E. Gevlin, Jay
B. Stephens, and Judith A. Denny, Asst.
206. Amicus Curiae ~:~1
When no party to an appeal from the Special Prosecutors, and Sidney M. Glazer,
Atty., Department of Justice, Washington,
district court undertakes to support the decision under review, Court of Appeals may D. C., were on the brief, for appellee in Nos.
appoint an attorney as amicus curiae to 75-1381, 75-1382, and 75-1384. Charles F.
defend that decision in order to give the C. Ruff, Sp. Prosecutor, and Peter M.
Court of Appeals the benefit of the district Kreindler, and Paul Hoeber, Sp. Assts. to
the Sp. Prosecutor, Washington, D. C., were
judge’s wisdom on the point at issue.
on the brief, for appellee in No. 76-1441.
207. Judges ~=~46
Before BAZELON, Chief Judge, and
Question of disqualification of a judge
WRIGHT,
McGOWAN, LEVENTHAL,
because of his relationship with counsel for
ROBINSON
and MacKINNON, Circuit
litigants is a matter basically committed to
Judges,
sitting
en banc.
the judge’s conscience; decision contrary to
recusal is reviewable on appeal only if it
Opinion for the court per curiam.
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Dissenting opinion filed by MacKINNON, assistant to Haldeman at the White House.2
Circuit Judge.
The counts of the indictment embraced conspiracy, 18 U.S.C. § 371 (1970), obstruction
PER CURIAM: 1
of justice, id. § 1503, and various instances
On March 1, 1974 a grand jury in Wash- of false statements made to the Federal
ington, D. C. returned a 13-count indict- Bureau of Investigation (FBI), id. § 1001, to
ment against seven individuals. It charged the grand jury, id. § 1623, and to the Senate
what amounted to an unprecedented scan- Select Committee on Presidential Campaign
dal at the highest levels of government, for Activities, id. § 1621.3 J.A. 65-112.
most of the defendants had held major posiFive defendants ultimately went to trial
tions in the Nixon administration. Charged
together
before Judge Sirica; prior to trial
were John N. Mitchell, former Attorney
the charges against Colson had been
General of the United States and later head dropped after his guilty plea in another
of the Committee to Re-elect the President case, and the case against Strachan was
(CRP), President Nixon’s campaign organi- severed with the Government’s consent due
zation for the 1972 election; Harry R. to legal problems stemming from prior
Haldeman, former Assistant to the Presi- grants of use immunity.4 The jury acquitdent, serving basically as chief of the White ted Parkinson, found Mardian guilty of conHouse staff; John D. Ehrlichman; once As- spiracy, the only offense with which he was
sistant for Domestic Affairs to the Presi- charged, and convicted Mitchell, Haldeman,
dent; Charles W. Colson, former Special and Ehrlichman of both conspiracy and obCounsel to the President; Robert C. Mardi- struction of justice as well as all the indian, earlier an Assistant Attorney General, vidual perjury counts submitted.3 Senthen an official of CRP; Kenneth W. Par- tences of imprisonment were imposed,6 and
kinson, hired in June of 1972 as CRP’s law- those convicted have appealed. We deal in
yer; and Gordon Strachan, once a staff the instant appeals only with the convic1. The opinion in this case is issued per curiam
not because it has received less than full consideration by the court, but because the complexity of the issues raised on appeal made it
useful to share the effort required to draft this
opinion among the members of the court.
2. The grand jury also authorized the Special
Prosecutor to name 18 individuals as co-conspirators: Bernard L. Barker, William O. Bitto
man, John D. Caulfield, John W. Dean, III,
Virgilio R. Gonzalez, Sally Harmony, Dorothy
Hunt, E. Howard Hunt, Jr., Herbert W. Kalmo
bach, Fred C. LaRue, G. Gordon Liddy, Jeb S.
Magruder, Eugenio R. Martinez, James W.
McCord, Jr., Richard M. Nixon, Paul O’Brien,
Frank L. Sturgis, and Anthony T. Ulasewicz.
J.A. 483. Several of these individuals have
been convicted in other cases of various offenses connected with the Watergate incident.
3. Count 1 charged all defendants with conspiracy to obstruct justice, to make false statements to a government agency, and to defraud
the United States by corrupting the operation
of the Central Intelligence Agency (CIA), the
FBI, and the Department of Justice. It detailed
45 overt acts allegedly committed in furtherance of the conspiracy by one or more co-conspirators. Count 2 charged all but Mardian
with the substantive offense of obstruction of
justice. Counts 3 through 6 charged Mitchell
with making various false statements--one to

the FBI, on two occasions to the grand jury,
and once before the Select Committee. Counts
7 through 9 charged Haldeman with three instances of making false statements before the
Select Committee. Counts 10 through 12 alleged that Ehrlichman .had made false statements, once to the FBI and twice before the
grand jury. Finally, Count 13 charged Strachan with making a false statement to the
grand jury. J.A. 65-112.
4. The charges against Strachen were later dismissed pursuant to Fed.R.Crim.P. 48(a).
5. See note 3 supra. Counts 3 and 10, charging

Mitchell and Ehrlichman respectively with false
statements to FBI agents, had been dismissed
by the court at the close of the Government’s
case.
~"
6. Mardian received a sentence o~10 months to
three years in prison. Mitchell, Haldeman, and
Ehrlichman were sentenced to concurrent
terms of 20 months to five years on Counts 1

and 2, and to concurrent terms of 10 months to
three years on each perjury count on which
they were convicted. The perjury sentences
were to run consecutive to the sentences for
conspiracy and obstruction of justice, making a
total of two and a half to eight years in prison
for each of these three defendants.
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issued, then retracted, an order that Hunt that had ~een found on the burglars.15 Tr.
leave the country. Tr, 2657-2660, 4192- 2696-2708, 6605-6608. This presented add4193. He also directed that Hunt’s safe, in ed problems, as the links to CRP and the
his office in the Executive Office Building, White House became more apparent.~ The
be opened. Tr. 2660-2661. Dean retrieved conspirators decided to cover highe[ inthe materials from the safe (which included volvement by placing all blame on Liddy,
some electronic equipment related to who had pledged silence. They ~ould
Watergate along with documents related to maintain that Liddy was off on a f~blic of
other questionable activities)~ whereupon his own, betraying his position o~ trust
Ehrlichman suggested to Dean that. he
within CRP. Tr. 2762-2763) It still was
shred some and "deep six" the ..rest. Dean necessary to explain why this man, general
refused, fearing that too man~ people-- counsel to the ~ommittee, had been supWhite House employees and Secret Service
agents--knew he had removed materials plied with such large sums of money (it
from the safe. Tr. 2679-2687. Ultimately proved later to be $199,000) capable of dithe items were turned o]v’er to the FBI, version to private frolics. Tr. 2759-2773,
although the most sensiti.ve went directly to 4552-4562, 6652-6660.
L. Patrick Gray, the Acting Director, with
Hunt presented an ~additional problem.
directions from Dean and Ehrlichman that He, like Liddy, apparently knew that Gemthey should never see the ’light of day. stone was a project approved at the highest
Gray complied. Tr. 6212-6217.
levels of CRP. Like Liddy he had particiIt was becoming increasingly clear that pated earlier in several "seamy things" for
the grand jury investigation would eventu- the White House, as he once described
ally tie Liddy and Hunt to the break-in them. Tr. 3088. For example, as members
scheme, primarily by tracing the currency of the White House Special Investigation
15. The conspirators were able to stall the FBI’s
tracing of the money for about two weeks by
invoking the danger of trespassing on secret
CIA projects. The FBI had already traced the
funds to two individuals who apparently served
as CRP intermediaries in the ,’laundering" of
certain contributions from former Democratic
Party supporters. Tr. 2696-2710, 6170-6175.
One of the intermediaries was a Mexican citizen. The Bureau was ready to interview these
individuals, but was deterred when General
Walters, Deputy Director of the CIA, told Gray
on June 23 that such interviews might uncover
CIA operations in Mexico. Walters was acting
on direct orders from Haldeman, delivered during a meeting participated in by Ehrlichman.
(CIA Director Helms had also been at the meeting, insisting all along that there was no danger
to CIA operations. Both Haldeman and Ehrlichman, moreover, knew at the time that the
break-in was Liddy’s operation.) Tr. 61236130, 6202-6204. Haldeman, in turn, had acted
only after receiving approval for this course
from President Nixon in a key meeting earlier
that same day, June 23. He had told Nixon
that both Dean and Mitchell suggested use of
the CIA to contain the FBI investigation. Nixon agreed. Govt. Ex. 1 (a tape recording of the
actual Nixon-Haldeman conversation), Tape Tr.
2-7. It was the public disclosure of this tape
which led to the resignation of President Nixon.
By July 5 Gray had grown increasingly uneasy. He told Walters that the interviews
would proceed unless the CIA directed other-

wise, in writing: Walters delivered instead a
memorandum stating that the CIA had no interest in the matter. The intermediaries were
then finally interviewed. Tr. 6142-6144, 62076210.
This delay was made possible because some
of the conspirators were carefully monitoring
the FBI investigation. Beginning on June 21, at
Ehrlichman’s direction, Dean established a liaison with the FBI. Tr. 2690-2697. He sat in on
several FBI interviews, received copies of reports and "lead sheets," and finally obtained a
memorandum summarizing the investigation
and future FBI plans. This memorandum he
showed to Mitchell, Haldeman, and Ehrlichman. Tr. 2690-2697, 2711-2712, 2727-2728,
2830-2837, 6168-6176, 6217-6221, 6661.
Throughout this opinion "Govt.Ex." refers to
a Government exhibit at trial. Most of the
exhibits referred to here were tape recordings
of the conversations of co-conspirators. "Tape
Tr." refers to the transcript of tapes included as
an appendix on appeal. These transcripts were
carefully checked by the trial judge and, once
he ruled they were "substantially accurate,"
they were then given to the jury to serve as
listening aids while the jury heard the tapes
through headphones. The transcripts themselves were not admitted into evidence, and the
jury was repeatedly told that their own interpretation of what they heard on the tapes was
to control. Tr. 2850-2855, 6152-6153.
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Unit,16 and with the approval of EhrlichMagruder refined the story, reviewed it
man, who was head of the Unit, they had with Mitchell (who urged him to minimize
broken into the office of Daniel Ellsberg’s Mitchell’s role in running the campaign),
psychiatrist, ransacking the doctor’s rec- and then rehearsed it with Dean, all in
ords.17 Tr. 7654-7656, 7664-7675. Signifi-preparation for his appearance before the
cantly unlike Liddy, however, Hunt had grand jury on August 16. His delivery of it
never pledged to keep his knowledge of on that date proved sufficiently persuasive
these things to himself. Assuring his .si- that he escaped indictment--"by the skin of
lence would be extremely costly; he began his teeth," according to Dean’s intelligence
to demand large cash payments on behalf of from the investigation. Tr. 2773-2776,
4605-4612. Magruder was recalled before
himself and the five burglars.
the grand jury in September to explain the
Thus were born the two major parts of January and February meetings that were
the conspiracy: the cover story to explain entered in his calendar, the meetings where
the frolicsome Liddy’s ability to draw so Gemstone was first discussed. With the
deeply on the CRP treasury, and the pay- assistance of Mitchell and Dean, however,
merit of hush money to those indicted and he had prepared a subsidiary cover story to
later convicted for the burglary.
hide the purposes of these meetings. The
first, he told the grand jury, had been cancelled, and the second related solely to the
C. The Cover Story
new election law. Tr. 2824-2829, 4612Magruder first suggested that CRP offi- 4616.
cials simply say that the $199,000 had gone
Mitchell and Ehrlichman, meantime, were
to Liddy for security at the Republican being
careful to say nothing that might
nominating convention. He broached this ruffle the veil the cover story had cast over
story to a meeting attended by Mitchell,
Gemstone activities. Each denied to FBI
Mardian, LaRue, and Dean. Mardian ex- agents that he knew anything about the
pressed doubts that it would hold up--the
break-in except what he read in the newssums seemed too large. Tr. 2759-2763. papers. Tr. 2820-2824, 5393-5402. Then
Thereafter Magruder tried again. He came on September 14 Mitchell told the grand
to a subsequent meeting of the same group
jury that he was not aware of any clandeswith the story that $100,000 was delivered tine CRP intelligence program, nor did he
to Liddy for protection of "surrogate speak- know of Liddy’s illegal activities. Tr. 7094ers" is as they traveled around the country
7095. This testimony formed the basis for
in behalf of the Nixon campaign. Only the Mitchell’s false declarations conviction unremainder was meant for convention securi- der Count 4 of the indictment. 18 U.S.C.
ty. This story met with approval. Tr. § 1623 (1970).
2769-2773, 4552-4562, 5254-5255, 66526660. It seemed sufficiently convincing,
D. Hush Money
particularly when Magruder indicated that,
On June 20 or 21 Liddy met with Mardian
at Magruder’s urging, the CRP official in and LaRue. He told them the full story
charge of the surrogate program would cor- concerning the background of the break-in,
roborate the story with perjured testimony confessed his own role in the p~nning and
of his own. Tr. 2769-2770, 4562-4563, 4570,execution, and explained tha~all those ar4697.
rested would remain silent. He went on to
16. This Unit was nicknamed the "Plumbers"
since its mission was to stop leaks of classified
information. Tr. 7656.
17. See United States v. Ehrlichman, 178 U.S.
App.D.C. 144, 546 F.2d 910 (1976); United
States v. Barker, 174 U.S.App.D.C. 174, 546
F.2d 940 (1976); United States v. Liddy, 177
U.S.App.D.C. 1, 542 F.2d 76 (1976). Ellsberg,

at one time a Defense Department official, had
been responsible for transmitting the classified
Pentagon Papers to the New York Times.
18. These were high Government officials who
bore the major burden of campaign speaking
duties, in place of Mr. Nixon. Tr. 2770, 4561.

