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Part One: Installation, use and Preservation
A. Prior Presidential Systems



a. Each President, beginning with FDR, utilized a taping system. Its use
expanded with improvements in technology. [From John Powers
paper, done in connection with conference at JFK Library]

B. Nixon’s System
a. They pulled LBJ’s; then thought better of it when had troubles keeping

accurate record of what was said and LBJ re-emphasized how helpful
his had been. Purpose was for RN to write books

b. Installed in February, 1971. Detailed description of system and its
shortcomings

c. Problems with tapes running out, gaps, sound activation, quality
(especially in EOB)--

i. Take from earlier manuscript
ii. Detail GCS personal experiences
iii. Three versions of John Dean tapes, /

1. Blue Bo~
2. WSPF4~se in US v Nixon
3. House Judiciary

Would be interesting to compare

C. Butterfield’s Disclosure
a. Circumstances surrounding Alex Butterfield’s .cIosgre be~rvin

Committee                     J ~,,
i. Alex .s~ys they had transcript ~ /~ ~z~ ~/~-~/
ii. Nixon s people knew over the weekend and/did no,~i~zt~

prevent him from testifying         ~, ~ ~/~.,~f ~/~~/~

D. Why Didn’t Nixon Destroy the Tapes?
i. Detail various theories

1. Had pneumonia and didn’t think it through
2. Didn’t know how
3. Worried about duplicate set (particularly Haldeman)
4. Believed he owned them and would never have to turn

them over
5. Believed they would clear him
6. Got conflicting political advice
7. Got conflicting legal advice

a. Garment: Tapes were evidence, if destroyed he’d
have to denounce and quit

b. Buzhardt: Why take the chance?
ii. Shepard’s view: They were his pension (from my Q&A in Draft

4)

Part Two: The Battle over the Taoes

A. Early subpoenas from WSPF and Ervin Committee
i. Emphasize timeline



ii. Ambiguity over whether 8 or 9, effect on 18 Minute Gap
Sirica rulings

B. The Circuit Court’s Decision’ Nixon v Sirica
i. Note that this was grand jury subpoena, not WSPF subpoena duces

tecum as in US v Nixon.
ii. Circuit court really appeared to be torn
iii. Cox suggestion of verified transcripts

C. The Stennis Compromise and the Saturday Night Massacre
i. Great material from Doyle’s book

a) Check earlier Draft 4 for material
b) It was Cox’ idea
c) Cox changed his mind because of phone call with daughter and

visit from Anthony Lewis of NYT.
ii. Add effect of Dean’s plea that morning

D. Dean testimony and release of the Blue Book e~an~/~~i. Primary WH purpose was to undermine
a) Nineteen inconsistencies--by WH and WSPF count
b) Total failure, since press pounced on RN demeanor

E. The Supreme Court’s Decision: US v Nixon, 418 U.S. 683 (1974)

!
’[l~draft in light of discussion in The Brethren, pp. 287-347]

~’ My point, but based on Woodward’s disclosures, is that:
\ ¯ Supremes all pre-judged the case before hearing any evidence:
\ RN was guilty as hell and they weren’t going to be the ones to
\ be blamed for his non-disclosure
\ ¯ They treated it as an assault on Nixon on behalf of House
\ Judiciary, rather than a quest for evidence for cover-up trial,

~ which is how it was framed by Jaworski.
// ¯ They sidestepped difference between grand jury subpoena and
~ WSPF subpoena.
~ ¯ They sidestepped question of whether grand jury had authority

to name RN as co-conspirator, yet relied on that as basis for
decision

¯ It’s a hodge-podge opinion that is of no precedential value--
which may be what they intended all along. Executive privilege
has constitutional underpinnings, but not in Nixon’s case.

¯ Case shows the same political maneuvering in the Supreme
Court that essentially corrupted the Circuit Court’s consideration

~---_of all the Sirica appeals.

a) Overview: The Watergate grand jury’s original subpoena for nine tapes was
upheld by the DC Circuit Court of Appeals (US v Sirica), but not appealed
further. In mid-April, some six weeks after the cover-up indictments in US v



Mitchell were handed down by the grand jury on March 1 (supposedly the
government’s assertion that it had enough evidence to make its case), the
Special Prosecutor filed a subpoena duces tecum for sixty-four additional
tapes. It is this subpoena that was upheld by the Supreme Court in US v
Nixon. The public release of one of those tapes, known popularly as "the
Smoking Gun" led directly to the total collapse of Nixon’s defenders on House
Judiciary and to President Nixon’s resignation on August 9, 1974.

The critical question is whether the Special Prosecutor really needed these
tapes to prosecute US v Mitchell or was using this subpoena as a discovery
device against President Nixon himself and on behalf of the House Judiciary,
who could not otherwise obtain them because of the constitutional doctrine
of separation of powers. [NB: Neither the Ervin Committee nor the House
Judiciary Committee had ever prevailed in court in their attempts to
subpoena the tapes.]

Issues to be explored:
a. Why the issue of whether the Special Prosecutor had "standing" to

bring this case was never raised or argued before the Court--even
recognizing that issues of jurisdiction and justiciability were so argued.
This keys off Larry Silberman’s speech noting that Jaworski had
approached him at DOJ, requesting the Department to instruct St.
Claire that t~e could r~ot raise that~i~,~su~ (which ~S~lberman~declined to

b.    et e t e Special P’ros~cutor s use’ of a subpoena duces tecum was
proper under Rule 17(c) of the Federal Rules of Criminal Procedure,
under which it is universally agreed that it cannot be used for purposes
of discovery. It should be noted that the basis for this section of the
Court’s decision--that the requirements of Rule 17(c) had been met--
was based on a record the remains--even today--under seal (probably
because it consisted of portions of grand jury transcripts--but we will
never know, since it remains under seal).

c. The inclusion of President Nixon as an unindicted co-conspirator was
essential to the Special Prosecutor’s introduction of the White House
tapes in US v Mitchell, which might otherwise have been disallowed as
hearsay.

i. Supreme Court opinion in US v Nixon asserts this (Get quote
from The Brethren)

ii. Quote from Circuit Court opinion in appeal of US v Mitchell:

"Mitchell contends that a number of out-of-court declarations recorded on the tapes
are inadmissible because they contain expressions of opinion or statements not
based upon the declarants’ firsthand knowledge. The simple answer to this
contention, as the Government notes in its brief, is that these rules are inapplicable
to declarations admissible under the co-conspirator exception to the hearsay rule. "

iii. Note Appellate Court’s summary of the conspiracy, that any
discussion of what was happening was evidence of the



conspiracy itself--and was admissible under the co-conspirator
exception to the hearsay rule:

Mitchell next contends that numerous excerpts on the tape recordings constitute
mere narratives of past events, rather than statements made in furtherance of the
conspiracy, and hence fall outside the co-conspirator exception to the hearsay rule.
We agree with the point that mere narratives of past events are not admissible
hearsay statements. But as applied to the facts in this case, the argument is of
limited value to Mitchell.

The conspiracy at issue required the coordination and control of a large number of
individuals who had knowledge of the events that were being covered up. It also
required the conspirators to make regular strategic decisions on how best to
proceed to prevent the full story of "Watergate" from becoming known to the press,
prosecutors, Congress, and the public. The tape recordings thus contain discussions
of many aspects of Watergate strategy: what would happen if particular individuals
were to talk, how much knowledge those individuals possessed, who was likely to
volunteer or be compelled to talk, what individuals could be dissociated from any
responsibility for reprehensible or illegal activity, whether certain officials should
assert executive privilege, whether public statements should be issued and what
they might contain, whether it was feasible to raise and distribute hush money,
whether promises of money or aid had been extended to particular persons.

As the threads of the cover-up began to unravel, it became increasingly important
to review what had taken place in order to identify and shore up the loose ends. It
became critical for the conspirators to try to ensure that any story they wished to
present would not ring false and that any action they were considering would not
backfire, a strategy whose success required total familiarity with the facts.

In a conspiracy in which consideration of alternative strategies played so central a
role, statements which narrate past events are not necessarily "mere narratives" in
the usual sense of that phrase. Rather, they can constitute activity that is plainly
and importantly "in furtherance of" a conspiracy, and thereby be admissible under
the co-conspirator exception to the hearsay rule.

d. Key Issue: The really troublesome argument is St. Clair’s point that

.~, what was really going on was that the Special Prosecutor was

° "lJ improperly using his authority to prosecute Nixon’s aides in order to
/~)f~f ~dertake discovery)on behalf of the House Judiciary Committee,
t~ S wh’i~, could not re(;i~ire production of such evidence on its own, due to
,~/." ~q" the,~ep~owers ~.seems apparent that St. Clair

/J///~l made quite a telling point, but one t’ha~went completely unaddressed
-- in the Court’s opinion. Indeed, the entire’ln~oduction to the St. Clair

brief (pp. 13-15) is devoted to this one issue."-~             //~--

At its core, this is a case that turns ~’the separation of powers.
It would do justice neither to the parties nor to the issues if this were treated as
just another case or simply as an appeal from a discovery procedure in a criminal



action against private individuals. It is, in fact, an extraordinary proceeding
intrinsically related to the move now pending in the Congress to impeach the
President of the United States.

In effect, court process is being used as a discovery tool for the impeachment
proceedings--proceedings which the Constitution clearly assigns to the Congress,
not to the courts. This is so because of the particular relationship which has
evolved among the Special Prosecutor, the district court, and the House Judiciary
Committee, and because of the impact which any presidential action with regard to
the subpoenas issued would inevitably have on the impeachment proceedings. As a
result of the history of the so-called Watergate cases in the district court, the
Special Prosecutor is well aware that the district court feels obligated to turn over to
the Judiciary Committee any information that might bear on the pending
congressional action. Thus the effect, whatever the intent, of the discovery
procedures being pressed by the Special Prosecutor would be to produce evidence
for the Congress that the Congress could not obtain by its own procedures.

As a result, there has been a fusion of two entirely different proceedings: one, the
criminal proceeding involving various individual defendants, and the other the
impeachment proceeding involving the President. The first lies in the courts; the
second lies in the Congress. The Special Prosecutor strengthens his fusion by
utilizing an unsubstantiated, unprecedented and clearly unconstitutional device of
naming the President as an unindicted co-conspirator in the criminal cases, with the
apparent purpose of strengthening his claim to recordings of presidential
conversations as potential evidence in the criminal cases.

Two processes--each with an entirely different history, function and structure--
have become intertwined, and the resulting confusion, both conceptual and
procedural, is manifestly unfair to the President as an individual and harmful to the
relationship between his office and the legislative branch.

To place the present events in perspective, it is useful to reflect on how this case
would have been viewed in normal times. If there were no impeachment pending,
and if the Special Prosecutor used the device of naming the President as an
unindicted co-conspirator in order to obtain recordings of private presidential
conversations, on which the President had interposed a claim of executive privilege,
the Special Prosecutor’s request would be given short shrift.

If this procedure were allowed to go forward, inevitably affecting the impeachment
inquiry, it would represent an expansion of the Court’s jurisdiction into the
impeachment process that the Constitution assigns solely to the House of
Representatives. Whatever the combination of circumstances producing it, the
result would be clear: an expansion of the Court’s jurisdiction into a realm that the
Constitution clearly prohibits. It follows necessarily that the courts may not be
used, either deliberately or inadvertently, as a back-door route to circumvent the
constitutional procedures of an impeachment inquiry, and thus be intruded into the
pofitical thicket in this most solemn of pofitical processes.



Yet, no further mention of this argument is made in the remainder of the St.
Claire brief.

As I understand it from Malcolm Howard, St. Claire’s deputy, Charles Allen
Wright (of Wright on Federal Courts)mwho had argued the earlier tapes case
before the DC Circuit Court (Nixon v Sirica)--was brought back in at the last
minute to consult on this Supreme Court brief. Perhaps this line of argument
was only introduced at the last minute and there was no time to integrate it
into the full brief. It is featured more prominently in the St Clair reply
brief. In retrospect, it seems startlingly clear that this is precisely what the
Special Prosecutor was up to. [NB: Copies of WSPF’s brief and the oral

-~-~ ,a~3umef~t are~my files.]

/2/~ the scenes in ~ the legal wrangling that was not addressed directly by the
~J

~
Court in Chi.e~/Justice Burger’s opinion. Was it some sort of subterfuge, about

/’~ ~’ J something that could not be addressed directly? Is US v Nixon still good
.Jr~" law? Has tl~ opinion withstood the test of time~ Might it have been better,
~ A in retrospect, far these issues to have been first considered at the Circuit

~,,l Court le~ (is was the subpoena for the original eight tapes--in Nixon v
/~t~f~ /~ Sirica)?/~S ~his more of an example of a court bending before the political
/ ~ // fires~:frm that Watergate had become?

!~/~/t ~ A. Eisler’s book on Justice Br,e_nnan contains a chapter on how
~/ Brennan influenced Berger s opinion on the case.

B. Compare with Woo~ward’s The Brethren.

e) Finally, would it make any diffe nre~n~-~3f--shou[d materials surrounding the
naming of Nixon as an un-indicted co-conspirator ever be made publicmit
could be shown that grounds actually existed for St. Clair’s argument that
this portion of the Special Prosecutor’s investigation was being done with an
eye toward the work of the House Judiciary Impeachment Inquiry?

~B: a decent number of the 64 subpoenaed conversations were subsequently
introduced into evidence in the cover-up trial. Query, however, how great a role
they played in the prosecution’s case itself. This may just have been the

~ osecution covering their tracks.

"I have a FOIA request pending at National Archives seeking release of all materials
related to Nixon’s being named as an unindicted co-conspirator and the preparation
of the report to the House of Representatives by Watergate Grand Jury I ("the
roadmap"), which may be addressed in the not-to-distant future.

Fight over possession and preservation
i. Buzhardt initiative to "pack up and move out"
ii. Compromise with GSA (of which National Archives was a part)
iii. Congressional reaction: Presidential Materials and Recording Act of

1974
iv. Litigation Followed, for Decades



Ultimate Resolution
a) Nixon Foundation donates building and grounds to NARA
b) NARA moves papers and copies of tapes to Yorba Linda

Part Three: seven Critical conver~atiQn$

II.

Introduction
a. Importance of actually listening to the tapes themselves.

i( Point about witness demeanor as integral to juror evaluation
b. Knowing the people and the circumstances surrounding each particular

conversation
c. I was there and I should have some credibility

The Critical Week Following the Break-in Arrests

Early scrambling to find out what had happened
i. RN, HRH and JDE had no advance knowledge
ii. Dean placed in charge, but didn’t disclose prior involvement
iii. The CRP cover-up started Monday night, June 19th, at the meeting in

Mitchell’s apartment.

A. The Eighteen Minute Gap (Tuesday, June 20, 1973)

B. The Smoking Gun (Friday, June 23, 1972)

In US v Nixon, the Supreme Court upheld the Special Prosecutor’s subpoena duces
tecum for tapes of sixty-four additional conversations. Their decision was handed
down on July 24, 1974, but the White House was granted some delay so that the
recordings could be transcribed before being turned over.

The White House chose to release selected transcripts to the public, rather than to
have them leak out on a piecemeal basis. That release occurred on the evening of
August 5th and included the tape of a conversation between the President and H.R.
"Bob" Haldeman of June 23, 1972, but a few days after the June 17th arrests of the
Watergate burglars.

The conversation, soon infamous as the "smoking gun," appeared to contained
irrefutable proof that President Nixon had concurred in his staff’s recommendation
that the CIA be asked to request that the FBI not pursue its intended interrogation
of two individuals who were thought to have knowledge of the origins of the $100
bills found in the possession of the Watergate burglars.

Knowledge of this tape not only panicked President Nixon’s defense counsel, its
release led directly to a total collapse of any remaining Nixon supporters on the
House Judiciary Committee--and to President Nixon’s August 9~ resignation.



Conventional wisdom has it that this tape proves that President Nixon was in on the
Watergate cover-up from the very outsetnperhaps even directing it. The truth is
precisely the opposite: Nixon and his senior were motivated by Mitchell and Stan’s
desire to keep prominent Democratic donors out of the investigation.

i. Following the Money

Prior to the April, 1972 effective date of new campaign disclosure legislation--
coupled with the nearly certain re-election of Richard NixonmCRP had raised $10
million in campaign funds, much of which came from businessmen usually thought
of as Democrats or by other large contributors not eager to have the amount of
their support for Nixon made public.

Two campaign contributions are key to understanding the significance of the
Nixon-Haldeman conversation of June 23, 1972, the smoking gun tape:

A $25,000 cash contribution from Dwayne Andreas, then Chairman of
Archer-Daniels-Midland and a long-time Humphrey supporter.

o Senator Hubert Humphrey, Johnson’s vice-president, had been
Nixon’s opponent in the 1968 campaign and was thought to still be
thinking about challenging him again in 1972.

o Andreas had not only been finance chairman of Humphrey’s 1968
campaign, he was sole trustee of the blind trust established by
Humphrey when he became vice-president.

o It would be difficult to find a person more closely connected with
Democrats in general or with Humphrey in particular. Yet, with
Nixon’s re-election looking quite certain, Andreas apparently
decided to make a sizable financial contribution to CRP, but only
under the condition that it not be publicly disclosed.

o For that reason, Andreas made his contribution in cash, through
Ken Dahlberg, the Republican National Committee’s Midwest
regional fund-raising chairman. Andreas left the cash his Florida
apartment, prior to the April 7 reporting deadline, the effective
date of the new campaign financing law. Dahlberg, however, did
not actually retrieve the contribution until several days thereafter.
He used the cash to purchase a cashier’s check, made out to
himself, from First Bank and Trust Company of Boca Raton; he
then sent the cashier’s check to Maury Stans at CRP on April 10.

¯ Four checks totaling $89,000 from Texas oil barons.
o Robert Allen, CEO of Gulf Resources and Chemical Corporation,

was a CRP fund-raiser in Texas. Today, he would be known as a
bundler. Allen had convinced several prominent Southern
Democrats to make sizable contributions, but they were equally
concerned that these not become publicly known.

o Allen hit upon the idea of routing the funds through the law firm
for his company’s subsidiary in Mexico.

o Thus, he arranged for four cashier’s checks totaling $89,000,
drawn on Banco Internacional of Mexico City, to be issued to
Manuel Ogarrio Daguerre, a well-known Mexican lawyer.

o On April 5, Allen forwarded these checks to CRP.



It was Liddy, in his new role as counsel to the CRP finance committee, who was
providing legal advice concerning the newly-enacted Federal Election Campaign Act
of 1971. Since all five cashier’s checks raised questions as to disclosure and origin,
as well as whether they had been timely received so that they were not subject to
the new disclosure requirements, they were given to Liddy for his legal review.

Liddy decided the easiest way to handle them was to launder them by
converting them to cash. To achieve this, Liddy traveled to Miami and gave the five
checks, totaling $114,000, to Bernard Barker, who he had met through Howard
Hunt and their work on the Plumbers break-in into the offices of Dr. Lewis Fielding,
Daniel Ellsberg’s psychiatrist. Barker, in turn, deposited them in the bank account
of his real estate firm, Bernard Barker Associates, at the Republic National Bank of
Miami.

Barker then made cash withdrawals, in hundred dollar bills. Perhaps
understandably, the bank did not have that much cash on hand and had to request
that some $50,000 be transferred from the Federal Reserve Bank in Miami, which
supplied blocks of newly printed, nicely counted and stacked $100 bills, all
uncirculated and with sequential serial numbers. Barker gave the $114,000 back to
Liddy, who returned it to CRP’s treasurer, minus some $3,000 that he kept for
expenses.

A large portion of this cash was kept in CRP’s safe. Weeks later, when Liddy
withdrew substantial funds for use in connection with his campaign intelligence
plan, much of it consisted of these same uncirculated, sequentially numbered $100
bills.

When Barker and the other Cubans were caught that night in the Watergate office
building, they had almost $5,000 in crisp, new $100 bills. The FBI quickly traced
these through the Fed to its Miami branch, where they had kept a record of its
disbursal to Barker’s bank account, into which he had deposited the five cashier’s
checks, four of which were drawn on a Mexican bank.

It is no little wonder that the FBI wanted to question Kenneth Dahlberg and Manuel
Ogarrio about the origins of these checks--and little wonder that Mitchell and Stans
were very concerned about possible leaks about the origins of these monies. There
was no question but that the money could be traced to CRP; their concern was that
its origins would be embarrassing to prominent contributorsnand devastating to
Duane Andreas.

ii. Maurice Stan’s Concerns

Quote from Stan’s book, Terrors of Justice, pp. 207-212, which aligns nicely with .. "
Dean’s testimony below. [Separately filed as Smoking Gun, Stan Version]f~ ~.

iii. John Dean’s Recommendation                /-~



testimony before the Ervin Committee:
John Dean’s

"To the best of my recollection, it was during this June twenty-first meeting,
with Gray, that he informed me that the FBI had uncovered a number of
major banking transactions that had transpired in the account of one of the
arrested Cubans, Mr. Barker. He informed me that they had traced a
$25,000 check to Mr. Kenneth Dahlberg, and four checks totaling $89,000 to
a ban in Mexico City.

"I do not recall whether I first learned about the Dahlberg check from Mr.
Gray, or whether I learned about it in a meeting in Mitchell’s office, by reason
of the fact that the FBI was trying to contact Mr. Dahlberg about the matter,
and Mr. Dahlberg had called Mr. Stans. At any rate, the fact that the FBI
was investigating these matters was of utmost concern to Mr. Stans when he
learned of it. Stans was concerned about the Dahlberg check, I was
informed, because it was in fact a contribution from Mr. Dwayne Andreas,
whom I did not know, but I was told was a long-time backer of Senator
Hubert Humphrey. Neither Stans nor Mitchell wanted Mr. Andreas to be
embarrassed by disclosure of the contribution. The concern about the
Mexican checks was made a little less clear to me. I was told it was a
contribution from a group of Texans who had used an intermediary in Mexico
to make the contribution.

"Mr. Stans also explained that he had checked with SIoan to find out how this
money had ended up in Mr. Barker’s bank account, and SIoan reported that
he had given the checks to Liddy and requested that he cash them. He said
he had no idea how Liddy had cashed them, but surmised that he had
obviously used Barker to cash them. I was also told--and I do not recall
specifically who told me this--that the money had nothing to do with the
Watergate; it was unrelated and it was merely a coincidence of fact that
Liddy had used Barker to cash the checks and Liddy had returned the money
to SIoan.

’I was told that the investigation of this matter, which appeared to be
connected to Watergate but wasn’t, was unfounded, and would merely result
in an unnecessary embarrassment to the contributors. Accordingly, Mitchell
and Stans asked me to see if there was anything the White House could do
to prevent this unnecessary embarrassment.

"I, in turn, relayed these facts to both Haldeman and Ehrlichman. On June
twenty-second, at the request of Ehrlichman and Haldeman, I went to see
Mr. Gray at his office in the early evening, to discuss the Dahlberg and
Mexican checks, and determine how the FBI was proceeding in these
matters. Mr. Gray told me that they were pursuing it by seeking to interview
the persons who had drawn the checks. It was during my meeting with Mr.
Gray on June twenty-second that we also talked about his theories of the
case, as it was beginning to unfold. I remember well that he drew a diagram



for me, showing his theories. Ata that time, Mr. Gray had the following
theories: It was a set-up job by a double agent; it was a CIA operation
because of the number of former CIA people involved; or it was someone in
the reelection committee who was responsible.

Keep in mind that Dean’s testimony occurred before the existence of the WH taping
system was even known and certainly before Dean had any inkling that Haldeman
had discussed his idea with the President in any detail.

All Dean knew was that he had been presented with the problem of possible
disclosure of Democratic donors, discussed it with Pat Gray, and had come up with
something of a solution. His proposed initiative--getting the CIA to ask the FBI to
back off these two interviews--seemed easily accomplished, since Gray already
suspected that they had stumbled into a CIA operation.

iv. The Smoking Gun Conversation Itself

In the first week following the burglars’ arrests, neither President Nixon nor his top
two aides (Bob Haldeman and John Ehrlichman) had any real grasp of their
predicament, but they were certainly smart enough to realize that they could not
stop the FBI’s investigation into the burglary--or prevent its connection to CRP.
After all, John Dean had confirmed in his meeting with Gordon Liddy on Monday,
June 19th, that it was his operation that had gone sour.

But their intent was not to interfere with the Watergate investigation, it was to
prevent disclosing contributor’s names. This is clear from the transcript itself:

[Quote relevant section of transcript]

v. Dean’s Follow Through

The next thing Dean knew, Haldeman and Ehrlichman had met with CIA officials
and made his recommended request.

Dean also followed through: Pat Gray’s book, In Nixon’s Web, confirms Dean’s
follow-up call to Gray to be sure these two--and only these two--were not being
interviewed.

[Relevant quote from Gray’s book]

This again confirms there was no wider instruction or obstruction from this one
incident.

[Expand discussion on items below]

o Even so, when Gray complained to RN about WH interference with
his investigation, he was instructed to conduct the investigation as



he saw fit--and the FBI proceeded with these two interviews. They
had been delayed for a total of nine days.
Once the interviews had been completed, federal prosecutors
concluded that no crimes had been committed by the donors in
question.

That Dean’s recommendation might constitute an obstruction of justice does not
appear to have even occurred to him--or to anyone else at the White House. And
this is fully understandable, since there was no intent to interfere with the FBI’s
Watergate investigation itself. Their only goal was to prevent several major
Democratic donors from being embarrassed--which was in no sense a criminal act.

vi. Interim Observation

In point of fact, the smoking gun conversation had nothing to do with covering-up
CRP involvement in the break-in itself--at least by Nixon, Haldeman or Ehrlichman.
Oh, a cover-up was already well underway, but it was not known to these
individuals--and this conversation did not involve them in it.

Dean’s ill-conceived White House approach to the CIA, along with the involvement
of Haldeman and Ehrlichman was already widely known before the Supreme Court’s
decision--and had been fully explored by the Ervin Committee and by federal
prosecutors. While embarrassing, it was not seen as at all critical. What the
release of the tape did on August 5th, however, was to put Nixon into that
initiative--without further explanation or context, since anyone knowing the real
background on what had transpired had already left the staff.

Admittedly, this was the straw that broke the camel’s back--and it did result in the
President’s downfall. But it does not remotely prove that Nixon was in on, much
less directing, the cover-up from the outset.~ What is so striking is that virtually
nothing has emerged, either in testimony o~/on the tapes themselves, to show any
direct Nixon involvement until March of 197~3--when Dean’§ cover-up began to
come apart at the seams.

It seems clear in retrospect that Nixon didn’t learn much about specifics of the
cover-up itself until Dean’s "Cancer on the Presidency" meeting of March 21, 1973,
analyzed infra, when Dean finally started to come clean with the President.

[Aftermath of first week. Paragraph about Nixon firing Mitchell and relying on Dean
as WH counsel]

III. The Critical Week of March 19th

a) Scene Setting

Discussion of March, 1973 Recordings



White House recordings of four conversations during the critical week of March 19th,
the week that culminated with Judge Sirica’s reading the letter from James McCord
on sentencing day for the Watergate burglars, undermine any idea that a
comprehensive criminal cover-up existed from the outset of the Watergate
scandal--at least one that included Nixon, Haldeman and Ehrlichman.

Background

The Watergate break-in took place on June 16th 1972; the burglars were indicted
on September 15th; the trial began on January 8th of the following year.
Shortly thereafter, in Judge Sirica’s courtroom, E. Howard Hunt and the four
Cubans pied guilty. McCord and Liddy were the only ones to go to trial and were
found guilty by the jury on January 23rd. Sirica set March 23rd as the sentencing
date for all defendants.

The prosecutors, well aware that some kind of cover-up was in effect, adopted the
standard approach of counting on the prospect of spending considerable time in
prison to start changing minds and loosening tongues. The fact that Judge Sirica
was nicknamed "Maximum John" because of the severity of his sentences could
only help in this regard.

From the time the burglars were arrested, the Committee to Re-elect the President
(CRP) had arranged to pay their attorneys’ fees and to provide support for their
families. The lawyers were paid directly and the amount of family assistance was
relatively modest. In the two months following the guilty verdicts, however,
Howard Hunt’s demands increased beyond reimbursement for these items and were
seen by some as blackmail.

Watergate burglar James McCord, having been convicted on all counts, was facing
a substantial prison sentence. With his CIA and law enforcement background, he
was worried about how he would fare on the wrong side of prison bars. So he
drafted a letter to Judge Sirica. This was exactly the kind of break that the
prosecutors had been counting on.

McCord wrote:

--There was political pressure applied to the defendants to plead guilty and
remain silent.

--Perjury occurred during the trial in matters highly material to the very
structure, orientation, and impact of the government’s case and to the
motivation and intent of the defendants.

--Others involved in the Watergate operation were not identified during the
trial, when they could have been by those testifying.



--The Watergate operation was not a CIA operation. Others may have misled
the Cubans into believing it was a CIA operation. I know for a fact that it was
not.

On Monday morning, March 19th, the letter was delivered to Judge Sirica, who
chose not to make it public until the end of that week.

It is conventional wisdom that Sirica’s reading of this letter in open court on Friday,
March 23r~, led directly to the collapse of the cover-up. Haldeman, Ehrlichman and
Mitchell were later indicted and convicted of conspiracy to obstruct justice--with
Dean as the principle government witness testifying to the existence of such a
conspiracy. It is conventional wisdom that all of them were in a conspiracy that
included President Nixon that began immediately after the break-in arrests.

If such a conspiracy existed, it should certainly have been evident from
conversations that were taped in the critical week before its collapse. Yet in the
only meetings involving all five principal parties (Nixon, Haldeman, Ehrlichman,
Mitchell and Dean), neither their words nor their demeanor suggest such a
conspiracy even existed.

C. Nixon/Ehrlichman Status Recap--March 19, 1973 (Monday evening).

The evening of the same day that McCord’s letter was delivered, and unaware of
that ticking time bomb, Richard Nixon and John Ehrlichman sat down for a
discussion about where the Watergate matter currently stood. Their conversation
lasted over an hour and several things are clear from listening to it today. They
were both aware of the impending sentencing at the end of the week, and of John
Dean’s concerns, expressed earlier to Ehrlichman, that something might "blow"
because of it. They speculate on whether McCord will be the one to blow, because
Dean has characterized him as out of touch with the defense team and absolutely
terrified of going to prison. Nixon and Ehrlichman are more curious than concerned
about this question, because they are confident that whatever McCord does, it can
only impact officials at the CRP. The president says that he can’t be seen as
supporting any "stonewalling"-- his role must be one of wanting full disclosure.

They are clearly unaware of Dean’s own vulnerability--or of the multitude of
criminal acts that Dean has committed in his desperate attempt to orchestrate the
cover-up. They certainly believe he has been acting as their legal representative in
protecting White House interests, but they are blissfully unaware of his specific
actions. They know he is concerned, but they have no idea that his concern stems
from fear of being prosecuted for his own criminal conduct.

Dean’s increasingly desperate ~ ttempts to keep Watergate under control
behind the scenes had not been suc :essful; and his ability to remain out of the
public eye was about to come to an end. He had to do something. What he did was
ask for a private meeting with President Nixon.



D. Dean’s Cancer on the Presidency Meeting--March 21, 1973, (Wednesday morning):

Just after ten o’clock on Wednesday morning, March 21s~-- a fateful day in any
Watergate chronology--Nixon met alone with John Dean in the Oval Office. Dean
opened the meeting, which had been arranged at his request, by saying that he
thinks it’s important for Nixon to learn about some things that he clearly doesn’t
know. He outlines some aspects of the cover-up and tells the President that
Howard Hunt’s recent demands for money can only be described as blackmail.
Here’s the opening excerpt:

DEAN: Uh, the reason I thought we ought to talk this morning is because in, in
our conversations, uh, uh, I have, I have the impression that you don’t know
everything I know
PRESIDENT: That’s right.
DEAN: ...and it makes it very difficult for you to make judgments that, uh, that
only you can make...
PRESIDENT: That’s right.
DEAN: ...on some of these things and I thought that--
PRESIDENT: You’ve got, in other words, I’ve got to know why you feel that, uh,
that something...
DEAN: Well, let me...
PRESIDENT: ... that, that we shouldn’t unravel something.
DEAN: ...let me give you my overall first.
PRESIDENT: In other words, you, your judgment as to where it stands, and where
we go now--
DEAN: I think, I think that, uh, there’s no doubt about the seriousness of the
problem we’re, we’ve got. We have a cancer--within, close to the Presidency, that’s
growing. It’s growing daily. It’s compounding, it grows geometrically now because it
compounds itself. Uh, that’ll be clear as I explain you know, some of the details, uh,
of why it is, and It basically is because (1) we’re being blackmailed; (2) uh, people
are going to start perjuring themself [sic] very quickly that have not had to perjure
themselves to protect other people and the like. And that is just--and there is no
assurance--
PRESIDENT: That It won’t bust.
DEAN: That, that won’t bust.
PRESIDENT: True.

This is John Dean’s pivotal "cancer on the presidency" speech, in which he claimed to
have made a full disclosure of all wrongdoing--but it was hardly the comprehensive
review he later would-fYafrn-. In fact, it was a highly selective account.%~.nd, as we
have seen, far from b~ing motivated by a guilty conscience and the desire to make
a clean breast of thing_~, the meeting was triggered by Senator Edward Kennedy’s
Subcommittee’s investi~lations and by Pat Gray’s disastrous confirmation hearings to
become permanent Dire~ctor of the FB~I--two events that had suddenly threatened to
put John Dean directly ir~ the firing line for disclosures that would lead to criminal
prosecution.       ~                  ~ ~7"



Dean’s purpose, now that he could n I no o get keep all th~ balls in the air on his own,
was to bring the President at least partially into the loop.~ He had no intention
whatever of fessing up and informing Nixon that he had been running the cover-up
out of the White House Counsel’s office. He only went as far as describing how the
break-in came about. It was too little and too late, but for the very first time he
revealed that he had been present with Mitchell when Liddy’s plan was first
presented. It was almost as if he were rehearsing his story for the prosecutors he
would meet with less than three weeks later.

What he chose to tell Nixon, he soon realized, hadn’t been enough for the President
to grasp the immensity and complexity Watergate had by now assumed. When
Dean later described the March 21st conversation to federal prosecutors, he told
them that "Nixon just didn’t get it."

One thing Nixon got very clearly was the concept of blackmail. He is riveted by
that news and clearly toys with the idea of meeting Hunt’s latest demands, but only
to buy time to control how the story will get out. Ultimately, Nixon decides that
Hunt’s demands would never end and the discussion moves on. It concludes with
the understanding that Dean will get together with Haldeman and Ehrlichman to
decide, along with John Mitchell, what they are going to do. The principal question
is how to influence the manner in which these unpleasant disclosures will now have
to be made.

E. Nixon’s Decision: Call for a New Grand Jury--March 21, 1973 (Wednesday
afternoon)

Several hours later, at five o’clock on the afternoon of the 21st, the President met
with Dean, Haldeman, and Ehrlichman in his EOB office. The three advisors have
hashed the situation out and are now making recommendations about what to do.
The idea of meeting Hunt’s blackmail demands never even mentioned; the issue
now is how the White House can trigger a renewed investigation of CRP
wrongdoing. Thus, even before they are aware of McCord’s letter, Nixon is
determined to call for another grand jury to initiative further investigation of
Watergate.

The real question is how to handle John Mitchell, whom they have asked to come
down from New York the next day. They clearly believe that calling for a new
Watergate grand jury--along with the President’s waiving of any claim of executive
privilege--will amount to forcing his best friend, the former Attorney General, to
walk the plank.

The meeting ends with the idea that Dean will prepare a report on everything he
has found to have been going on at the CRP. The President can then cite this report
as the reason for requesting a renewed investigation--even calling for a new
Watergate grand jury. It is quite apparent that Nixon, Haldeman, and Ehrlichman
have no qualms about their own involvement--and persist in their belief that any
fallout will only affect people from the CRP.



F. Nixon Informs Mitchell of His Decision--March 22, 1973 (Thursday afternoon)

John Mitchell flew down on the ~huttle the next day. At two o’clock thatafternoon,
he met with the President, Dean~ Haldeman, and Ehrlichman, again in the
President’s EOB office. It is essentially a repeat of the discussion the day before,
but now with Mitchell present. Dean says very little at this meeting other than to
confirm that he can and will write a report about what his investigations have
uncovered. Strangely, he also urges the President to grant immunity to everyone
concerned--he even offers to go with Attorney General Kleindienst to Congress to
explain why Presidential grants of immunity have been deemed necessary.

The reaction to Dean’s suggestion was immediately and unanimously negative.
Granting immunity to White House staff would send exactly the wrong signal; if no
one in the White House had been involved, why should everyone in the White
House be granted immunity? Because none of the other participants understand
Dean’s personal stake in gaining immunity, the notion seems to come out of left
field and is dismissed completely. History might have been very different if they
had agreed to this odd and ostensibly unnecessary proposal.

Dean’s report was now central to any further action, and the President suggests
that the author retire to the calm and seclusion of Camp David as a way to hasten
its completion.

G. Nixon’s Departing Advice: The Save the Plan Quote (March 22, 1973)

But it is a comment made by Nixon in a private confidence to Mitchell that comes at
the end of this meeting that garnered all the headlines when its transcript was
released. We will treat it as a separate conversation.

Indeed. one of the proofs cited by those who would have you believe that Nixon
was in on the cover-up from the very start is a segment of the John Dean meeting
of March 22, 1973, but occurs after Dean left the President’s EOB office.

Since Dean had left, this segment was not included in the transcripts released by
the White House on April 30, 1974. It is, however, included in ~;~e transcripts
released by the House Judiciary Committee on~ ~.et’s reproduce
their version here:                                         \

I don’t give a shit what happens. \

i \
let them plead the 5th Amendment, \

cover-up or anything else, " X
if it’/I save it-save the plan.

That’sthewholepoint.



Well, there you have it! President Nixonmwith his own words--has indicated a full
knowledge of a plan that needs to be protected at all costs. This is perhaps the
most famous segment of the tapesmproof of Nixon’s guilt for all to see. It is
featured on the frontispiece of Ben-Veniste’s book and has been on the cover of
Newsweek Magazine. It was also introduced into evidence at the CRP cover-up

,/~nrial. What could
be clearer of Presidential of andpossibly proof knowledge

volvement in the cover-up plan?

Unfortunately--for Nixon, his aides and the Nation--this is a demonstrably
inaccurate transcription of what the President said. The transcript contains at least
two critical errors that may or may not have been intentionally included by the
House Judiciary Committee.

To understand what is being said, you have to look at the whole thrust of the
conversation, what comes before that famous admonition, as well as what follows:
Coming before, and according to the Judiciary’s own version:

Now let me make this clear. I, I, I thought it was, uh, very, uh, very
cruel thing as it turned outmalthough at the time I had to tell
[unintelligible]--what happened to Adams. I don’t want it to happen with
Watergatemthe Watergate matter. I think he made a, made a mistake,
but he shouldn’t have been sacked, he shouldn’t have been--And, uh, for
that reason, I am perfectly willing tom

The critical quote, then, falls in the middle of.another thought, so let’s put th~
whole thing in context:

--Note the President is talking to hi’best friend, John~tch~ell~,/whom he
already has had to remove from heJa.d of CRP. He is ~ his friend, in
a painful and private conversation,lthat the President of the United States is

I not~going to,take any action to prevent CRP employees-~m4:~--t~
,0~ apl~ear bef ~ " n _ -" ~ath~.g the

/ anno_u,,~’ed members of the White House staff would also be avail~
~ testi, f,~--and without any claim of executiv~ privile~le~)

-~Second, note the reference to Sher~’an~A ~ams, Eisenhower’s ~hief of/~taff,
~ who stood accused of accepting gifts0’coat from someone who had pending

.// bus-in-~ ~efore two regulatory agencies./Nixon, Vice President at the time,

,J’~
knew a little more about that than did most of the public, including:

~J~h --While there was no indication of actual wrongdoing, Sherman Adams
was never given the opportunity to defend himself before being
unceremoniously sacked in September of 1958.

--From the moment Eisenhower decided the growing controversy had
become a distraction, he refused to see his own chief of staff. On that
final day, when they went out the door of the White House, before the



press, for Eisenhower to say good-bye, they entered the lobby from
separate rooms and only fell into step to exit the door togetherm
without a word being spoken between them.

"Good for Ike!" you might say--and I’d agree with you. But Nixon, who was
really there as Vice President, is telling Mitchell that he didn’t think Sherman
Adams got a fair shake at all, in that he was never given the chance to
defend himself. Nixon, then, is saying to John: "I know I may be sending
you to your doom when I call for another grand jury, but I cannot and will
not use my office to protect those that have engaged in wrong doing."

Now, read the rest of the conversation again, especially the second paragraph--
because Nixon goes on to say, that while WH and CRP staff will have to appear
before the grand jury (Mitchell, included, of course), Nixon doesn’t particularly care
what they actually say in their own defense, since each is going to have to decide
what is best for themselves:

I don’t give a shit what happens. Go down and sto-, stonewall it; Tell ’era,
’plead the 5th Amendment, cover-up" or anything else, if it’ll save ’ern.--save
it for ’era. That’s the whole point.

On the other hand, I would prefer, as I said to you, that you do it the other
way [have everyone tell the truth]. And I would particularly prefer to do it
that other way if it’s going to come out that way anyway.
And that my view, with the number of jackass people that they’ve got that
they can call, they’re going to. The story they get out through leaks,
charges, and so forth, and innuendos, will be a hell of a lot worse than the
story they’re going to get out by just letting it out there.

"But, wait! What have you done? You’ve changed several critical parts. First, you
changed his direct order’I want you to’ to a much more ambiguous ’Go down and’.
Most importantly, if you use the words ’save it for ’em’ instead of ’save the plan’,
you change the whole meaning of the quote: He’s not telling Mitchell to lie; he’s
telling him that it would be better for everyone if his people told the truth. You
have the President saying exactly the opposite of what we have been told that he
said. By what authority do you change the transcript?"

Well, my friends, I transcribed this part, too--even though the White House decided
not to publish it, since Dean had left the room (and the subpoena was only for the
Nixon/Dean conversation). Now, I grant you the tape is not crystal clear--in fact, it
is among the most difficult of the tapes to understand or transcribe. But, in my
opinion--and from my very own notes at the time, as well as using the more
sophisticated electronic filters now available, my transcription is the more accurate.
It also makes the most sense in the overall context.

I submit that what at that time was released to the world by the House Judiciary as
proof positive of Presidential knowledge of a cover-up plan turns out to say
precisely the opposite of what was supposed. Whoever prepared this transcript on



the Inquiry Staff of House Judiciary went much further than an objective transcript.
In lots of cases where the tapes were unclear and they couldn’t make out the words
with any precision, they simply invented them--and wrote down what they wanted
to have heard rather than only what they really could hear!

In the midst of the Watergate fraymwhat with the House saying we had not
produced accurate transcriptsmand that they hadmthe House Judiciary transcript
was of immense importancemand the public was left with the clear, but completely
erroneous, impression that Nixon knew and participated in a cover-up plan, just as
Dean was alleging. Interestingly, this quote is used for the frontispiece for Ben-
Veniste’s Stonewall book, as justifying his title and sort of crystallizing all of
Watergate. Perhaps worse, this flawed transcription was introduced into evidence
by the special prosecutor in the CRP cover-up trial, perhaps knowing they were
flawed.

[FN: Even to this day, this one quote remains the single most notorious part of the
tapes. It was again cited by Ben-Veniste (now described as "chief of the Watergate
Task Force") in a column appearing in the Houston Chronicle on June 13th, 1997,
the 25th anniversary of the Watergate burglary, whose primary thrust was to defend
Clinton and dispute any comparison of his situation to Nixon’s, saying: "Nixon’s
explicit tape-recorded order to "stonewall" has helped create an environment in
which there is always a suspicion that the president is not being forthcoming~no
matter how onerous, invasive or novel the demand for information. This dragnet
approach, now routinely applied, was never attempted in Watergate, nor would it
have been countenanced by the courts." Given Ben-Veniste’s role in both
scandals~prosecuting one and defending the other, I find his comments delightfully
ironic: As everyone else in the world now knows, Clinton, indeed, was not
forthcoming with the American people--and the courts did, indeed, condone
incredible demands for information by the Watergate special prosecutor.]

Part Four: Conclusions

A. Aftermath from This Critical Week

Why didn’t this come to pass? Why didn’t the matter end then and there with
everyone going before a reconvened grand jury? Let’s go back to our story:

Dean took the President’s suggestion andmaccompanied by his wife Maureen--went to
Camp David to draft his promised report. Nixon’s idea in offering the bucolic retreat
was to get Dean’s report completed as quickly as possible. That report, after all, was
to be the basis--the action-forcing eventmfor Nixon’s call for reinvestigation and for
another grand jury.

But something intervened: The very same day that Dean lef~ for Camp David, Friday,
March 23r~, Judge Sirica was scheduled to sentence the Watergate break-in
defendants. Only the Judge knew about the bombshell he was about to drop.
Earlier that week he had received a letter from James McCord, quoted earlier.



After flamboyantly unsealing the official envelope into which he had placed
McCord’s letter after previously reading it, Judge Sirica proceeded to read it aloud.
His dramatic flair was not without effect. There was pandemonium in the courtroom
as reporters ran to find the nearest phones.

With order restored, the Judge announced that he would take McCord’s letter under
advisement and postpone his sentencing for another week. He then proceeded to
throw the book at the other defendants: everyone would serve the maximum
prison time allowed by law. He sentenced Hunt to up to 35 years and Liddy to a
term of 6 to 20 years; the hapless Cubans received only somewhat lesser
sentences.

As he had hoped it would, Sirica’s disclosure of McCord’s letter~ blew the lid off
the Watergate cover-up, reinvigorated the prosecutor’s investigation, and soon led to
almost daily disclosures in the Washington Post, as potential targets started
scrambling to make their own deals with the prosecutors and to spin the story to
their benefit.

Yet, even after the release of the McCord letter, the White House still didn’t know
any specific details of the cover-up or anything at all of Dean’s own criminal
involvement. They were still waiting for the report he had promised to write, which
they expected to use as the basis for Nixon’s own cleansing initiatives.

McCord was immediately hauled back in front of the grand jury (which was still sitting),
but without great effect: McCord had no specifics or evidence to present, it was all
suspicion and supposition. The jurors did not find him credible. Outside the jury room,
however, the effect was quite different.

When the McCord letter suddenly burst on the public, those most intimately involved in
the illegal acts (especially Dean and Magruder) realized their vulnerability to
prosecution far sooner than those not nearly as familiar with what had really been
going on (Nixon, Haldeman, Ehrlichman and Mitchell). Magruder panicked first and
set off a chain reactionmbut the White House itself remained in the dark.

After a few days it began to dawn on them that no "Dean Report" was going to be
forthcoming. Haldeman recalled him Washington on Tuesday; on Thursday Dean was
relieved of responsibility for overseeing the White House response to the Watergate
situation and replaced by John Ehrlichman. In between, Dean had his first secret
meeting with criminal defense counsel.

Now, after all the months of scrambling and dissemblingmand just plain hoping that
somehow things would work out--John Dean saw his cover-up crashing down around
him. Nothing if not a survivor, he now fixed his eye firmly on one single overriding
goal: To avoid prosecution for his criminal misdeeds by obtaining personal immunity.

As we have seen he had already raised the possibility of immunity~for everyone--
on March 22nd, before agreeing~or pretending to agree~to go to Camp David to
write his long-awaited and much-promised Report. Not realizing that Dean’s reason



for raising the notion of immunity, it was quickly passed over as irrelevant and
inappropriate. Dean also raised it in several subsequent phone calls to Haldeman--
who, still steeped in Dean’s earlier assurances that no one on the White House staff
had been involved in the planning for the break-in and unaware of what had really
been going on during Dean’s cover-up, continued to be puzzled as to why the
President’s own Counsel was so concerned about his personal exposure.

We don’t know precisely when, or the process by which, Dean decided to switch sides.
But his options were clearly narrowing. He realized that his own potential criminality
would soon be discovered; and Magruder had told him that he had already decided to
retain a lawyer--even asking Dean for a recommendation. On March 28th, the same
day that he was recalled--report lessmfrom Camp David, John Dean formally retained
Charles Shaffer as his criminal defense attorney.

John Dean wasn’t particularly smart, but he was plenty bright. And whether or not he
knew it (and after his too-close-for-comfort brush with Senator Kennedy with the
Subcommittee subpoenas and the Gray hearings it’s hard to believe he didn’t know it
full well) in Charles Shaffer he had retained one of the Kennedy family’s most tried
and trusted insiders. In a conversation with Nixon just before he retained Shaffer,
Dean describes Howard Hunt’s lawyer as "an excellent criminal lawyer from the
Democratic era of Bobby Kennedy". It would only make sense that he would look for
just such qualities in his own lawyer.

A brilliant and feisty New Yorker, a graduate of Fordham University’s Law School,
Charles Shaffer had been personally recruited for the "Get Hoffa" Squad by Robert
Kennedy. In short order, working with fellow Squad member James Neal, Shaffer
captured the Holy Grail that had evaded so many for so long when he obtained a
conviction against Jimmy Hoffa in a Tennessee trial for jury tampering.

The degree of Robert Kennedy’s trust in Shaffer was indicated by his subsequent
choice of the young New Yorker for a truly unique and sensitive assignment. Almost
from the minute he learned about his brother’s assassination, Robert Kennedy was
convinced that organized crime in general and Jimmy Hoffa in particular, had played
some part in it. This concern was not very farfetched. The Kennedy Justice
Department had been leaning hard on the Mob; Jack Ruby, Oswald’s assassin, had
organized crime connections; there were phone calls to known Hoffa associates during
the critical period before Oswald’s assassination of JFK; and among the many wiretaps
on Hoffa, there were at least two serious discussions of the methods and benefits of a
mob "hit" on Bobby or Jack. The technique for the discussed hit on Bobby--a single
assassin shooting into an open car proceeding along a known parade route--bore an
eerie similarity to Oswald’s actual MO.

For all its distinguished members and large staff, Robert Kennedy didn’t trust the
Warren Commission--the official investigative group appointed by President
Johnsonmto operate aggressively enough. He needed to know for himself whether
there was any evidence, no matter how remote, connecting the Mafia or Hoffa to
that moment in Dealey Plaza. Receiving such information from a trusted source was



particularly important because J. Edgar Hoover had specifically directed the FBI to cut
the Attorney General off from any reports it supplied to the Warren Commission.

So Bobby decided to infiltrate one of his most trusted people onto the Warren
Commission staff, with the specific assignment of ferreting out any Mob or Hoffa
connection. The man Robert Kennedy chose for this most delicate and vital mission
was Charles Shaffer. Shaffer’s loyalty was unquestioned; and his toughness on the
Get Hoffa Squad demonstrated that he could be counted on to get the job done.
The Commission never learned that it had been infiltrated, but fifteen years later
when the House of Representatives reviewed the Commission’s findings, it
considered the incident sufficiently important to be mentioned in its final Report:

The committee learned that Attorney General Kennedy and his aides arranged
for the appointment of Charles Shaffer, a Justice Department attorney, to the
Warren Commission staff in order that the possibility of Teamster involvement
be watched. Shaffer confirmed to the committee that looking into Hoffa was
one purpose of his appointment.

Here’s how Richard Ben-Veniste, Neal’s second-in-command of the
Watergate Task Force, subsequently described the Shaffer-Dean
relationship:

For his attorney Dean chose a brilliant, aggressive criminal lawyer names
Charles N. Shaffer. Shaffer was a liberal Democrat and former Kennedy
Justice Department prosecutor who had previously worked with Jim Neal on a
prosecution of James Hoffa. Ben-Veniste had also dealt with Shaffer in
connection with Shaffer’s representation of an important witness in the
Volshen-Sweig case. When Shaffer debriefed Dean, he was stunned to learn
the extent of the information Dean stood to provide the prosecutors. Ben-
Veniste, pp. 101-102]

A few pages later, Ben-Veniste describes Shaffer’s influence on Dean’s own
testimony:

Shaffer played a critical role in assisting Dean’s preparation of a written
opening statement for the Ervin Committee. Shaffer debriefed Dean, drove
him, harangued him, subjected him to hours of mock cross-examination ....
Shaffer reached in to the corners of Dean’s recollection and pulled chunks
out... The result, a 245 page typewritten statement, was a testimonial to the
touch of a fine criminal lawyer. [Ben-Veniste, p. 104.]

There is no question that Charles Shaffer, the ultimate Kennedy-insider,
helped shape all of John Dean’s recollections and testimony.

From the moment John Dean retained Shaffer, everything changed and the
circumstances were ripe for a dramatically different outcome: the skillful and
successful exploitation of the Watergate scandal for partisan political purposes.
Senator Kennedy and his fellow Democrats on Senate Judiciary now had the



President’s own lawyer in their thrall, very much panicked and willing to tell them
what he knew in exchange for personal immunity. When that immunity proved hard
to obtain, it didn’t take them long to learn that Dean was willing to alter his
recollections of events in ways that could help him get what he so desperately
wanted.

B. Observations About that Critical Week:

Several overall observations are in order at this point:

First, there is nothing illegal per se about a policy of political containment--of limiting
the damage from an adverse event, as Haldeman described it--or even of paying
defense costs or family support for defendants. Indeed, one is hard pressed to recall
any political scandalmincluding those of President Carter’s Bert Lance and President
Clinton’s Webb Hubbellmwhere e~orts were not undertaken to help with finances. The
question is if and when such actions cross the line into criminal acts and paying for
support becomes paying for silence.

Second, there’s no question that Nixon, Haldeman and Ehrlichman--and everyone
else on the White House staff for that matter--did not want to know the details of
what their counsel, John Dean, was doing to contain the Watergate problem. They
clearly knew that money for legal fees and family expenses was being given to the
original Watergate defendants. But it is reasonable to assume that they thought
Dean~who was acting in a legal capacity and would be conscious of the kind of
conduct expected from the White House Counsel~wouldn’t do anything that was
actually illegal or even publicly indefensible. Lawyers frequently cut corners;
sometimes they look the other way; but they know when a cut corner or an
overlooked action crosses the line from omission to commission. Every day, all across
America, lawyers defend criminals without themselves becoming guilty of any crime,
and this is what his White House colleagues would have expected Dean’s role to be
in sorting out CRP’s responsibility for Watergate.

Third, at the same time, it is quite possible that John Dean felt that he was doing
precisely what his White House superiors wanted him to do--including the
commission of illegal acts in furtherance of the goal of containing the Watergate
problem. He certainly was confident that he was doing the right thing to save John
Mitchell, his mentor and father figure, and the others at the CRP with whom he
shared the risk of prosecution for the original Liddy intelligence plan. It also seems
reasonable to assume that he deliberately chose not to inform his White House
superiors of any specifics so that they would not become tainted with guilty
knowledge. This is precisely the approach he had articulated in Mitchell’s office
during Liddy’s second plan presentation: "This needs to be done, but without the
specific involvement of higher ups". The approach provides something termed
"plausible deniability". It is likely, then, that Dean orchestrated the cover-up under
the same premise and felt he knew what "they" wanted and that he was carrying
out "their" plan, without ever having discussed any specifics with "them".



This lack of a "meeting of the minds" among the alleged co-conspirators explains
some subsequent reactions by all the parties. Haldeman, Ehrlichman and Nixon,
for example, were clearly appalled to learn of Dean’s conflict of interest and of what
Dean had been doing with his White House authority. And Dean was equally
appalled --with a fury not unlike like that of a jilted lover--to learn that they now
claimed he had been doing everything of his own volition.

Fourth--and perhaps worse from the White House perspective--is that after Dean’s
departure in late April, no one remaining on the staff, or arriving later, had any
idea of the full extent of the cover-up or of Dean’s leadership and participation in it.
As selective as the information he gave them was, it was, essentially, the only
information they were getting. It wasn’t until some three months later, in late
June, that the President and his new team of senior advisers (AI Haig, Fred
Buzhardt, Mel Laird, Bryce Harlow, Dean Butch, and others), along with the rest of
the nation, began to learn from the newspapers, the TV, and the Ervin hearings,
specific details of John Dean’s handiwork.

Finally, and most importantly of all, it is clear that these four conversation -
occurring at the very height of the alleged cover-up-- completely undermine the
conventional wisdom that President Nixon and his top lieutenants were in on the
cover-up from the outset: Nixon didn’t know the specifics of what had been going
on--and when informed of Hunt’s blackmail demands, Nixon immediately
determined that he needed to get out front of the coming disclosures and to call for a
renewed investigation and a new grand jury--and so instructed his staff.

Lessons Learned--TBA
a. Never tape
b. Hire carefully
c. There’s always a cover-up
d. Early news is not always the most accurate
e.

D. What if Watergate had not happened?
a. He would be seen as the towering figure of the 20th century

i. RN as statesman
1. Vietnam would not have fallen

ii. RN domestic initiatives
iii. Political realignment before Reagan, RN political initiatives

bo


