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TI-IE WHITE, HOUSE

V, IAS H I N GTO N

March 7, 1974

Dear Judgc Sirica:

In the event that it is finally determined that.the
report of the grand jury and the materials submitted to
the Court in connection therewlth should be made avail-

-able to the Committee on the Judiciary, United States
House of Representatives, I request, on behalf of the
President of the United States, the right to review the
report and other materials and to copy same if I deem
any to be relevant. Itwould seem that this request is
in accordance with the concept of fundamental fairness
and, at least by analogy, with the statutory requirement
set forth in 18 U.S.C. 3333(c) (i).

I am forwarding a copy of this letter to Mr. John Doar,
Special Counsel for the Committee on the Judiciary, United~
States House of Representatives, with the hope that he
will advise Your Honor that he has no objection to the

¯ granting of this request.                     . .

The Honorable John J. Sirica
Room 2428
United States Courthouse
Third and Constitution Avenue N.W.
Washington, D.C.

cc: Mr. John M. Doar



Questions and Issues to Consider

Should an "evidentiary-type" Grand Jury presentment include
only the transcripts of testimony and tapes, or should there
be included with the raw evidence a list identifying particular
page numbers and events so as to draw a "roadmap"?

If an evidentiary-type presentment is sealed, will it be
available to

- - all members of the Judiciary Committee for their vote?
- - all members of the House, for their vote?

If the Grand Jury issues only an evidentiary-type presentment,
and we then fight disclosure of the evidence to the full
membership of the Congress until after the Watergate trial
on pre-trial publicity grounds (e.g., for a year), are we
not then agents of the continuing cover-up?

If the Grand Jury fails to manifest a conclusion in the
charging process that the President is a conspirator, though
the evidence so shows, and we do not name the President
as a co-conspirator in o-~bill of particulars, thus barring
such proof at trial, then:

- - Will not Presidential statements be inadmissable?
- - Will not all Dean/Nixon conversations be inadmissable?

- - Will we no~ be subject to a defense that since the Grand
Jury found that =he President was not a conspirator (and
indeed he gave us the tapes himself) the taped meetings
inMarch and April were not in furtherance of the
conspiracy, and our entire interpretation of those
discussions must be wrong?

- - What does this defense do to the heart of our case in
March and April, against Haldeman, Ehrlichman, Mitchell?
What does it do to Dean’s credibility?

what are the reasoned objections to the Grand Jury’s issuing
a report, in the form of a detailed ~summary of the evidence
against the President (with transcripts attached) which does
or does not include a conclusion that th~ President has acted
unlawfully? Have these reasons been sub3ec~ed2any adequate
discussion or cross-examination in this offlce at any time by
anyone?



6. Has anyone explored the possibility of a bifurcated pro-
cedure, whereby evidence is transmitted to the House but
the Grand Jury also expresses a conclusion about the
lawfulness of t~resident’s actions or names him as a
co-conspirator and includes overt acts t--’o show when he
joined the conspiracy and what he did?

What are the objections, if any, to this procedure?

Can any objections be met by sealing the "report on
complicity" and giving the President an op~ortun!ty
to contest its issuance?

7. In presenting our recommendation to the Grand. Jury:

- - are we going to sum up the evidence on the President,
as we are with all other defendants?

- - are we going to discuss all the possible courses of
action and the state of the law as to each, before
presenting our recommendation?

course- - or, are we going to say tha~nly one is
legal and appropriate and t!%at the Grand Jury really
shouldn’t take any other course?

8. Will an evidentiary presentment which includes no finding
of reasonable cause and no narrative of the evidence, but
simply says we have "relevant evidence", [which is a tautol6gy,
since we have the tapes, which are relevant in some way]
going to be interpreted publicly as a Grand Jury conclusion
that the President did not act unlawfully?

9. What kind of record of deliberations should be made for
history in this office?

10. Is there strong reason to believe that if the Grand Jury insists ~
on. presenting a detailed narrative of evidence possibly includ-
ing a conclusion on the President’s complicity, Judge Sirica
will actually refuse to transmit it to the House?

ll. Will a Grand Jury presentment indicating the President’s com-
plicity really cause drawn-out litigation, and confuse everything,
or will it in fact focus and sp~ed up the process of impeachment,i
thus minimizing the overall disruption in the country which,will !
occur in any event when our information becomes known?
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Recommendation For Action By
The Watergate Grand Jury

This office will. soon be called upon by the

Watergate Grand Jury for recommendations as to what

actions it should take in light of the evidence that

has been presented to it. Since this evidence implicates

the President. in a conspiracy to obstruct justice, the

Grand Jury will no doubt be anxious to receive our recommen-

dation, and the reasons therefor, concerning appropriate

action with respect to the President.

It is imperative that we arrive at a recommendation

only after a meticu!ous review and weighing of the evidence,

"the legal precedents, and other relevant considerations

and that the record reflects the high degree of professional-

ism with which we approached and resolved this extremely

significant and complex issue. The purpose of this

memorandum is to aid the process of decision by articulating

reasons for our conclusion that if the evidence against

the President clearly and compel!ingly demonstrates his

guilt~ we should recoma~end that the Grand Jury (if it

agrees) formally express that conclusion through indictment

or presentment.



If we and the Grand Jury decide there is clear

and compelling direct evidence that President Nixon con-

spired to obstruct justice, then (I) our mandate to in-

vestigate and prosegut..~ allegations involving the President,

(2) the Grand Jury’s sworn duty to make true presentment

of all offenses that come to its knowledge, and (3) the

paramount importance of reaffirming th~ integrity of the

law compel us to recommend that the Grand Jury express

that judgment by the customary method of indictment or

(if we conclude indictment is constitutionally barred or

otherwise inappropriate) by a presentment setting out

the evidence and the Grand Jury’s conclusion of criminal

activity.

The proposition that we and the Grand Jury have a

duty to reach a conclusion whether the President has acted

criminally and to manifest that conclusion by appropriate

action on the part of the Grand Jury follows from several

considerations. In the first place, the Special Prosecutor’s

"duties and responsibilities" include "full authority for

investigating and prosecuting . . . allegations involving

the President. . ." E.O. No; 551-73, ~ 0.37 and App. A.

The history of the Watergate matter leaves no doubt that the
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Office of the Special Prosecutor was established and con-

tinues to exist because of ove~helming public support

for committing the decision of the President’s criminal

guilt or innocence to the traditional processes of law

enforcement. The need for a Special Prosecutor arose from

widespread public suspicion concerning the ability of the

Executive to identify and p~sue any criminal wrong-doing

by the President and his closest associates -- a suspicion

that created a crisis of confidence in the President, the

Presidency, and the criminal justice system. The unique.

arrangements creating and sustaining this office were a

direct result of public conviction that there should be an

independent, responsible individual who could be trusted

not only to investigate fully and vigorously all allegations

of criminal wrong-doing but also to determine on the basis

of all the evidence that. would be marshalled whether crimes

had in fact been committed, and who would do so in like

fashion as in the case of allegations of criminal activity

involving anyone else.

Furthermore, the Grand Jury -- which exists

wholly apart from these arrangements and indeed "is a

constitutional fixture in its own right," Nixon v. Sirica,

487 F.2d 700 -- is obliged under the oath of office taken

by each of its members "diligently, fully and impartially

/
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[to] inquire into and true presentment make of all offenses

which will come to [its] knowledge" and to "present no

one from hatred or malice or leave anyone unpresented from

fear, favor, affection, reward or hope of reward. . ."

To recommend to the Grand Jury any action inconsistent with

a definitive conclusion about the President’s criminal

liability based on the extensive evidence that it has

received would thus be to counsel abdication of its con-

stitutionally sanctioned function to "present" crimes

committed by any citizen, regardless of his circumstances

or station.

This leads to another consideration -- the necessity

for vindicating the integrity of the law. No principles

are more firmly rooted in our traditions, or more at stake

in the decision facing o~his office and the Grand Jury, than

that there shall be equal justice for all and that "(n)o

man in this country is so high that he is above the law."

United States v. Lee, 106 U.S. 196, 220 (1882). For us or

the grand jury to shirk from an honest assessment of the

evidence of the President’s guilt would not only be a

departure from our responsibilities but a dangerous precedent

damaging to the rule of law. The inevitable conclusion would

be that one man, at least, is so far different from anybody

else as to be above the ordinary processes of the criminal
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law. The implications of such a conclusion would be

unfortunate under any circumstances, but here, it must

be remembered, we are dealing with the very man in whom

the Constitution reposes not only the most power in our

society but also the highest and final obligation to

ensure that the law is obeyed and enforced. This

failure to deal evenhandedly with the President would

be a terrible affront to our principles -- all the more

severe because of the nature of the alleged crime in

question, namely, a conspiracy to obstruct justice the

very purpose of which was to place certain individuals

beyond the reach of the law. The result would be greater

public disrespect for the integrity of the legal process

than has already been created by public knowledge of

attempts by the nation’s highest officials to put them-

selves beyond the law, and increased likelihood of

wrong-doing by a future President who need not fear

the strictures of the criminal law as a limitation on

the exercise of his in~ense power.

It follows from~this analysis of our responsi-

bilities and those of the grand jury that our task is

to make a recommendation with respect to the President

which is directed toward enforcement of the criminal law.



The existence of the impeachment mechanism in no way

alters this conclusion, but, to the contrary, confirms

it. Impeachment is an avowedly "political" process by

which the people’s representatives can remove a sitting

President before the end of his term based on a "political"

judgment about his fitness to govern. Although the matter

is subject to debate, Cong~ess’ judgment about impeach-

ment, in our view, is meant to respond to considerations

that may or may not include and, in any event, are not

limited to whether the President has co~aitted a crime.

The Constitution, in other words, does not require that

a felony have been conm~itted for conviction upon impeach-

ment, nor does it demand that a felon be ousted from

office. Our criminal justice process exists, and is

universally perceived to exist, for a different purpose

entailing a different standard: to prosecute crimes

judged by reference to a code that is apolitical and that

is applied objectively to all citizens. By the same

token, this office was created as an office of criminal

prosecution not (as it might have been), as an independent

commission to determine all the facts or to make recoma~enda-

tions about anyone’s fitness to continue to serve in pub-

lic office. Under the Constitution the one task is allo-

cated to Congress and the other to the grand and petit

juries. !
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The constitutional allocation of these separate

functions means that to let "political" considerations

of the kind now being debated in the halls of Congress

intrude upon the decision-making of this office and the

Grand Jury would be to confuse the functions of law

enforcement and of impeachment, and the. result would be

further to undermine public confidence in the integrity

of the legal process. A recent precedent seems instruc-

tive. A substantial segment of the public was critical

of the plea bargain reached with Vice President Agnew

not only because they perceived that on account of his

position Agnew was given much more favorable treatment

than would have ~een afforded others guilty of similar

crimes, but also because they perceived that a motivating

force in this bargain was the desire of those in power

to remove him from public office. In accomplishing

this, the Executive was regarded as taking upon itself

the decision of fitness for public office. This not

only usurped a decision constitutionally allocated to

another institution -- the Congress could, after all,

have decided against Agnew’s impeachment -- but was

seen in the public eye as a departure from the principle

of equal justice for all.

/



Thus, we believe that it would be impermissible

for this office to determine its course of action on

the basis of any belief that the President should or

should not be removed from public office. By.the same

token the question of the President’s criminal guilt or

innocence cannot be left to the "political" process and

"political" judgment of impeachment. The underlying premise

of such an abdication of our responsibilities and those

of the Grand Jury could only be that for the most power-

ful official in the country, the essence of "justice" is

limited to the decision of his fitness to govern and to

ouster from office if he is found wanting. The Constitu-

tion itself decries that premise by stating that a party

convicted on impeachment "shall nevertheless be liable

and subject to Indictment, Trial, Judgment and Punish-

ment, according to Law." One can only imagine how much

greater the public cynicism would be if the President

were placed so much apart from all other citizens that

he could even escape the determination whether there is

probable cause to believe that he has committed a crime.

This is not to say that no room exists for inter-

play between the functions of law enforcement and of im-

peachment. We and the Grand Jury obviously would be re-
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miss if we allowed the impeachment process to go for-

ward without knowledge of what the President has in

fact done. */ And, indeed, there is precedent for a

Grand Jury presentment to the.House of Representatives

of specific, criminal charges and the evidence supporting

them, for the purpose of impeachment. See 3 Hinds’ Pre-

cedents of the House of Representatives ~ 2488, at 985

(1907). But assuring that the House has at its disposal

information concerning the President’s involvement in

Watergate does not fulfill our function or that of the

Grand Jury. We and the Grand Jury do not exist merely

for the purpose of assuring that debate on impeachment

is fully informed.

In shor~, we do not believe that inaction or mere

transmission of our evidence to Congress has anything

to do with -- much less fulfills -- our responsibilities

or those of the Grand Jury; nor do we believe that our

decision about how to proceed in the matter of the Presi-

dent should be influenced by the likelihood that some

"political" mechanism will determine his fitness for

office or by any other abstract notion of how "justice"

*/ This will not occasion undue pretrial publicity prob-
lems for any of our defendants, first, because impeachment
is a constitutionally sanctioned process that must envisage
fully informed debate and, second, becasue the facts of
the President’s involvement in t~e Watergate cover-up
add little to those that in any event will be charged in
the indic~nent.
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can be served other than by enforcement of the criminal

law. We and the Grand Jury are the only ones who can

make the decision that we, in large part, were estab-

lished, and the Grand Jury is sworn, to make -- the

decision whether the President has acted criminally --

and, if we and the Grand Jury refuse to make that judg-

ment, the consequences for the criminal justice system

and for public confidence in the law will, in our view,

be most unfortunate.



II.

The evidence described to you in a seperate memo-

randum is, in our view, clear and compelling proof of the

President’s guilt. Assuming the Grand Jury agrees with

our assessment of the evidence, the question that must be

addressed is whether we should recommend that the Grand

Jury manifest its conclusion by indictment of the President.

As we understand it, the conclusion reached on this point

by the Department of Justice, the U. S. Attorney’s office,

and this office, are all consistent: there is nothing in

the language or legislative history 0f the Constitution that

bars indictment of a sitting President, but there are a

nu~er of "policy" factors that %~igh heavily against it.

Chief among these are (i) that indictment would be equivalent

to substantially disabling, if not functionally removing,

the President from office -- a decision that is Constitutionally

allocated to Congress andnot to a prosecutor’s office and

Grand Jury; and (2) that indictment would create a dangerous

precedent for abuses in the future, even if justified by

the facts in this case.
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Before addressing these considerations relating

to the president’s indictability, we should point out that

we recognise these "policy" factors are relevant not only

to the question whether the President can legally be in-

dicted but also to the question whether, as a matter of

prosecutorial discretion, he should be. We need not be

convinced in other words, of the unconstitutionality of

indictment to to recommend against it. The issue of

"prosecutorial discretion," however, does not arise in

the traditional sense. The factors that customarily inform

an exercise of prosecutorial discretion not to press all

the charges warranted by the evidence uniformly militate

in favor of indictment in this case. These include the

nature of the offense and strength of the evidence, the

background and other activities of the defendant, his

degree of culpability, the extent of his cooperation, and

the presence or absence of various mitigating Circumstances.*

*/ Apparently, the only significant defense available to
t--he President should he be indicted appears to be a legal
defense based on constitutional provisions concerning his
tenure in office -- provisions that do not absolve him of
liability once he leaves office and that in no way mitigate
his culpability.



Rather, the "policy" factors advanced against the

appropriateness of indicting the President are more

general public policy or quasi-Constitutional considerations

relating to the proper relationship between the President,

the criminal justice system, and the Congress.

For many of the same reasons set out in the first

part of this Memorandum, some of us cannot easily accept the

proposition that such "policy considerations" -- in essence,

political considerations -- should be dispositive of the

President’s indictability. While not suggesting that such

matters are entirely outside our purview in deciding upon

whether indictment is the proper course, we believe that too

heavy reliance on them threatens abdication of our peculiar

responsibility in favor of another process designed to

produce a different kind of decision, and risks further

public disillusionment with the principle of equal(and

unpoliticized) justice.* In short, there is a good argument

that in deciding whether the President can appropriately be

indicted, it is not up to us to weigh the politics of the

matter at all but to doour job and do it faithfully.

~/ Congress, as the people’s representative, is in a far better
position to weigh these factors. It may.decide, for example,
to remove the President from office but to in~unize him from
prosecution. Whatever its decision, Congress will have acted
openly and the people and history can judge the validity of its
decision. We would be formulat~!ng public policy in private, and
there is nothing in our mandate or backgrounds that gives us
expertise or responsibility for such a policy-making role.
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In evaluating the considerations against indictment,

we believe that the second one mentioned -- that of creating

a dangerous precedent -- has little merit. To begin with,

the argument sweeps with too broad a brush, for the possibility

of abuse inheres in the exercise of any responsibility.

Moreover, the quantum of proof we believe should be required

to support a recommendation of indictment (or presentment) --

that the evidence of the President’s guilt be direct, clear,

and compelling, and that it admit of no misinterpretation ~-

is a substantial bulwark against future abuse and against

charges of improper action on our part. Furthermore, the

fact that the President normally exercises the ultimate

prosecutorial a~thority of the Federal Government and can,

in the ordinary course, prevent his subordinate officers and

employees from prosecuting him conclusively puts to rest any

fear that maverick or partisan prosecutors might subject the

President to unjustified future harrassment in the Federal

courts.* In the case before us, of course, both the Legislative

and Executive branches have recognized the uniqueness of the

*/_ Even if the President can be indicted in the federal courts,
we believe there is no question.but that considerations of
federalism would bar his indictment in a state court and that
adequate remedies for preventing such action exist. Thus
indictment of the President for federal crimes will not
Precedent for local prosecutors who might seek to harrass the
President by indicting him for local or state crimes.
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situation by endorsing creation of a special officer explicitly

authorized to "prosecute" allegations concerning the

President himself, and insulated to a considerable extent

from contrary instructions or dismissal by the President. If

at some future time circumstances require appointment of a

new "Special Prosecutor," then the precedent set here would

not be a dangerous one. Moreover, even if the risks of future

abuse were great, which we think they are not, those risks

would have to be weighed against the harmful precedent of

taking no action in the case before us. The best way to

prevent a situation like the one we have now from occurring

again is to assure that the criminal justice process fulfills

its historic responsibilities, thus reaffirming the-principle

that the President, like everyone else, is subject to

prosecution for commission of serious crimes.

The other serious argument against indictment is that

it would be the "equivalent" of impeachment because if the

President were convicted and incarcerated (and even if he had

to prepare for and undergo trial) he would no longer be able

to discharge the duties of his office; and in any event the

country would be brought to a standstill prior to trial by

the existence of outstanding and unresolved charges against
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a President who refused to resign or was not impeached. Of

course, the President clearly could not perform the duties

of his office while in jail. Presumably, however, Congress

would act well short of such a point. Moreover, the ~enty-

Fifth Amendment provides a mechanism by which the Vice

President can govern the country should the President become

"unable to discharge the powers and duties of his office,"

either on account of great public discontent or on account of

any need for the President to prepare to defend himself

against ordinary criminal charges.

Furthermore, impeachment of the President and impending

trial in the Senate would have the same or worse effect than

indictment on ordinary criminal charges. The institution of

criminal charges might, in fact, reduce considerably the

time during which the effect was felt, considering how

quickly Mr. Nixon could be tried on a specific charge based

on tapes and a few prosecution witnesses, contrasted with

what promises to be a terribly drawn out, divisive, and

possibly inconclusive process of impeachment and trial in

Congress on a variety ofless distinct.charges. Moreover,

at least some of our evidence showing the President’s

complicity .in illegal activity is probably going to become
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public in any event, particularly if we have an obligation to

communicate the evidence to the Congress. If our primary

concern, then, is the ~mpact of that information on the

conduct of our domestic and foreign affairs should the

President attempt to remain in office, then it might be

better for it to come out in the traditional legal form of

specific, distinct allegations. These allegations can then

be determined to public satisfaction in a traditional

proceeding according to a customary standard applicable to

all citizens." This would be preferable to revelations of

criminal conduct by the President breaking like waves over

Congress and the White House and paralyzing the entire

leadership of the federal government until a "political"

solution is worked out. The fact that some evidence of

criminal activity will probably become public in any event

means the public will eventually realize we had evidence we

did not act upon. This would certainly raise serious questions

about the performance of this office and the integrity of

the criminal justice system. FinallD the Framers obviously

contemplated some disruption in the Executive Branch as a

necessary and bearable cost to providing the people through

the impeachment mechanism with a remedy for gross misconduct.
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Since the Framers did not specifically provide for Presidential

immunity from indictment, it could be concluded that they

also contemplated that if a President engaged in serious

criminal activity destroying public confidence in the

Executive, the same cost should be borne in connection with

institution of ordinary criminal charges.

In the final analysis, if imposition of criminal

charges indeed results in uncertainty and paralysis in the

conduct of governmental affairs, the remedy is readily

available in the hands of Congress -- that is, impeachment,

if the President refuses to resign -- and the grounds for

impeachment wil! then unquestionably be on the table. If

the people then believe that such an impasse is intolerable,

they will compel their representatives to act.

Although, we are of different minds about the final

outcome in balancing these considerations relating to the

President’s indictability, we all agree on the fundamental

premise of this memorandum: the real issue before us is

not whether to recommend that the Grand Jury manifest its

conclusion about the President’s guilt or innocence, but

how we should recommend that it do so. If we conclude that

indictment of the President is constitutionally barred or
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inappropriate, then we and the Grand Jury can and must

fulfill our responsibilities to the public and to the

law by recommending a Grand Jury presentment setting out

in detail the most important evidence and the Grand Jury’s

conclusions that the President has violated certain criminal

statutes and would have been indicted were he.not President.

There appears to be no question of the propriety or legality

of such a course, and there is precedent for it as pointed

out above.*~

Expression of the Grand Jury’s conclusion about the

President’s guilt through a presentment, rather than forma!

institution of ~harges by indictment, meets most of the

arguments against indictment canvassed above. A presentment

would raise no spectre of Presidental preparation for a

trial or possible imprrisonment. Moreover, although present-

ment might still have a harsh effect on the ability of the

Executive to conduct governmental affairs, it would not

*/ A separate question would then be raised whether, or not to
Ynclude the President as a co-conspirator in our main indict-
ment. The evi4ence is clear that the President joined the
conspiracy that will be charged in that indictment. Failure
to include him as a co-conspirator in our case could have an
adverse effect on the evidentiary use of statements made in
taped conversations and on the jury’s deliberations concerning
the named defendahts. The existence of a presentment would
vitiate the strongest argument against naming the President,
that of "fairness", as is discussed in the following text.
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functionally disable the President or result ipso facto

in his removal from office.

Presentment offers the additional advantage of

focusing the issues that must be resolved by Congress

without infringing on Congress’ constitutional perogatives.

While indictment would set in motion an independent process

for determining Presidential guilt or innocence, Perhaps adding

to the present ambiguity regarding institutional responsibilitie

presentment would signal to Congress our belief that no further

action can or should be taken through the ordinary criminal

process against a sitting President, thus placing responsi-

bility for further action squarely upon Congress, and would

at the same time provide an unambiguous basis for swift

Congressional action.

On the other hand, presentment arguably raises an

additional problem not raised by indictment -- lack of

’~airness" to the President. The President, it may be urged,

has no way to meet or contest charges articulated in a

presentment. Although logically the problem cannot be

dismissed, it seems more theoretical than real. It should

be remembered, first, that this is a "problem" created by

a desire to avoid the even greater "problem" for the President
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of indicting him. To put the point another way, the

alleged unfairness to the President must be weighed

against the unfairness to the public and the damage to the

rule of law should we and the Grand Jury, contrary to our

responsibilities, altogether fail to act on the evidence

that we have gathered, thereby depriving the public of our

conclusion about what that evidence shows. Moreover, the

truth of the matter is that the President has almost

unlimited access to the media and the evidence in his own

possession. He is, therefore, in a position to answer any

charges directly to the country.

In reality, it is the people who have not had the

opportunity to have a disinterested and independent

representative of the public interest examine the evidence

and arrive at an informed and professional conclusion about

what it shows. That is the reason we are here. That J.s the

reason we have concluded that the only responsible recommend-

ation we can make to the Grand Jury is that if the evidence

clearly and compellingly proves the President is guilty of

conspiracy to obstruct justice, the Grand Jury should manifest

that conclusion. The difficult question we face, and the issue

on which our decision-making should focus, in our view, is

whether the Grand Jury should express that conclusion by

indictment or presentment.
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In sum, if the Grand Jury finds probable cause to

beli~e the President acted criminally, then it is

essential that this simple, primary truth emerge from the

action we and the Grand Jury take: that but for the fact that

he is President, Richard Nixon would have been indicted.

This fundamental conclusion should not be allowed to be

lost in a recitation of facts or sources of evidence that

omits the basic judgment involved or leaves it open to

public (and Congressional) speculation and. debate. Such a

critical omission would, in our view, (i) avoid the mandate

of the Special Prosecutor to investigate and prosecute

allegations involving the President, (2) evade the

responsibility o~ the Grand Jury to make true presentment

of all offenses which come to its knowledge, (3) confuse the

distinct purposes of the criminal justice system and the

political system, and, (4) ultimately, dilute the force

of la~ in our social and governmental processes.

Carl B. Feldbaum
George T. Frampton
Gerald Goldman
Peter F. Rient
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Rick Ben-Veniste
Acting Chief
Watergate Task Force

Leon Jaworski
Special Prosecutor

Feb. 26, 1974

CONFI DE}~fIAL

I am handing you herewith nine copies of the
Report and Recommendation. They are placed in your
care for handling with the Grand Jury and any copies
not used should be disposed of appropriately.

For reasons known to you, I am especially
concerned about these copies not getting into the
hands of individuals other than you and no one should
be permitted to retain a copy for other than official
use,

SEE LJ/FLC ONLY FILE ... ENVELOPE #    //



WATERGATE SPECIAL IrK’OSECUT1ON F, QRCE

Memorandum
TO    :     The Files DATE:January 21, 1974

SUBJECT: ’HRH Notes o,f, 3/2!/73 Mee,t, in@:

Haldeman testified to the Senate Select
Committee that he ~took notes during the 3/21/7’3 aim.
meeting with th~ President and Dean. (At 6367.)
The White House has not produced those notes, con-
trary to the-requirements of our 7/23 subpoena.
Since Haldeman has stated .that his notes of meetings
with the-President generally recorded instructions
that the President issued, his notes of the 3/21
meeting may be of the utmost importance to our
case.

cc: Members of Watergate Task Force
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WHITEHA~ WASHINGTON

March 12, 197~

MARYLAND OFFICE

7401 WISCONSIN AV~’NUE
BETHESDA, MARYLAND ZOO14

301-656-5700

JO V. MORGAN, JR.
FRANK H. STRICKLER

WILLIAM E;. ROLLOW~

CHARLES ,J. STEELE

Honorable John J. Sirica
Chief Judge
United States District Court
United States Court House
Washington, D.C. 20001

Dear Chief Judge Sirica:

Would you be willing to inform us whether you
were consulted by or whether you conferred with the
prosecutors, the Grand Jury, or the foreman or other member
thereof, regarding the report which the Grand Jury presented
to you in open court on March l, 1974, before such report
was actually presented; or that you had notice of the Grand
Jury’s intention to present such a report prior to its
actually doing so?

Respectfully

JJW:hle

All Counsel
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Honorable John J. Sirica
Chief Judge.
United States District Court
United States Court House
Washington, D.C. 20001

Dear Chief Judge Sirlca:

Would you be willing to inform us whether you
.were consulted by or whether you conferred with the
prosecutors, the Grand Jury, or the foreman or other member
thereof, regarding the report which the Grand Jury presented
to you in open court on March l, 1974, before such report.
was actually presented; or that you had notice of the Grand
Jury’s intention to present such a report prior to its
actually doing so?                                                 ..

Respectfully

JJW:hie

cc: All Counsel



Dear Judge Sirica:

THE WHITE HOUSE

WASH I NGTON

March 7, 1974

In the event that it is finally determined that the
report of the grand jury and the materials submitted to
the Court in connection therewith should be made avail~
able to the Committee on the Judiciary, United States
House of Representatives, I request, on behalf of the
President of the United States, the right to review the
report and other materials and to copy same if I deem
any to be relevant. It would seem that this request is
in accordance with the concept of fundemnental fairness
and, at least by analogy, with the statutory requirement
set forth in 18 U.S.C. 3333(c)(i).

I am forwarding a copy of this letter to Mr. John Doar,
Special Counsel for the ~Committee on the Judiciary, United
States House of Representatives, ~ith the hope that he
will advise Your Honor that he has no objection to the
granting of this request.

.......
ipecia.l Counsel to the President    . .. ~

The HonoraBle John J. Sirica
Room 2428
United States Courthouse
Third and Constitution Avenue N.W.
Washington, D.C.

cc: Mr. John M. Doar
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Memorandum
¯ to    : Henry S. Ruth, Jr. DATE: January 8, 1974

FROM : Leon Jaworski

The strong urgings contained in your memorandum to me of
January 2, 1974 (with copy to Phil Lacovara) require a response.

I regret that I find myself at odds, at first blush, with
your recommendation. There is nothing final in my views, and
there cannot be because (a) our investigations are incomple[e
and final decisions should not be made until all of the
ascertainable facts are known to us and (b) the objectives --
and particularly the procedures of the House Judiciary Committee
regarding impeachment are unknown to us. As the matter now
stands, that Committee ~has reached no understanding regarding
the holding of hearings, whether open or in executive session,
and our discussions with Counsel John Doar have left us with
nothing on which to base even tentative decisions.

You and others of the staff have heard me declare
verbally that the fair trial we. must preserve for the accused
is one of my gravest concerns. This is a part of the prosecution
function and we must observe it. If we are to participate
in jeopardizing the fairness of their trials, we have no
business even indicting these individuals. Your sense of
fairness recognizes this responsibility, yet the very release
of information to another body, without appropriate safeguards
to assure misuse affecting the fairness of trials, makes such
a judgment on our part highly questionable. Another of our
responsibilities is that of not violating the promises of
confidentiality, express and implied, that are inherent in the
obtaining of considerable of the evidence on which we will base
our prosecutions, and which the House Judiciary Committee could
conceivably want to use for its purposes.

You quite properly conclude in the forepart of your
memorandum against indictment of the President or the naming
of him as a co-conspirator, even though the evidence would
warrant it. You supported these conclusions with sound reason-
ing. But I fail to follow your alternate conclusions that in

P rl t,i I-I n ITI  I
ouzel l iflL

A~,’ninistrattve ~
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the event an indictment or the naming of him as a co-conspirator
does not ensue, an immediate responsibility arises on our part
to come to the aid of the impeachment process, regardless of
other considerations. To do so may well be tantamount to
ignoring our responsibility for assuring a fair trial to the
indicted. It would also involve breaches of assurances of
confidence to those from whom we obtained proof.

Archibald Cox, as well as you, has wisely concluded, it
tentatively occurs to me, that the President should not be
indicted nor should he be named as a co-conspirator, assuming
that the proof warrants either of these courses. As to the
naming of the President as a co-conspirator Cox was quoted as
opposing .it because it was "just a back-handed way of sticking
the knife in. " If these are sound conclusions they remain
sound whether the impeachment process falters or flourishes. In
my present view, I can find no justification for violating our
other responsibilities (those ~alluded to above) simply because
we find it insupportable to indict the ~President or to name him
as co- conspirator. "

Let me add these fur~.her thoughts. There are
numerous situations that justify naming one as an unindicted
co-conspirator, but the ~President does not belong in this
category. The ’very fact that such an act would brand him
indelibly without an opportunity to defend himself, rules out
such ~a procedure, in my estimation.

While I do not for a moment commit myself to it, because
I have given it no thorough consideration, it may be that some
carefully worded observation regarding the President’s actions
or non-action coluld be included in a grand jury report and this

may well be sufficient to inform the ~public of the existence of
factual situations that should be brought to light. In the
making of this comment, I am merely pointing to a vehicle that
is appropriate under some circumstances -- depending of course
entirely on the facts and on how these facts are submitted.

The issues involved in this entire matter are not~subject
to easy solution. I do not believe that they can be resolved
at this time by concluding to play ball with the House Judiciary
Committ~ee, or in the alternative, upon concluding that this cannot
be done because of delays in that Committee’s procedure, to return
to the pursuit of courses both you and I consider to be unsound.
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I know that you are conscientiously seeking a solution
and that your recommendations were. made in a spirit of avoiding~
What seemed to you to be the possibility of our "sitting down
between the Chairs." Purely as a tentative view, I see only
one course to follow -- that of assisting the House Committee
provided we can do so without violating the constitutional
rights of others.

This comments in part also on Phil’s memorandum. I
concur that we must seek a sustainable way of invoking the
evidence that hasbeen adduced. But there is only one thing
worse than failing to find a sustainable ~course and that is
to resort to one ~that is not only unsustainable, but violative
of other responsibilities we Shoulder.

I am requesting that for the present this exchange of
tentative views be retained in confidence ~among the three of us.
Obviously, there will be further exchanges of views.

I am also reminded that most, if not all, of the useful
information we have ~obtained is being presented to the Grand
Juries. The law should be briefed on whether any of this
material can be delivered to~,~Aothers without our being in
contempt of co_ur~ or otherwise violating our responsibility.
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This co~ents in part also on Phil’s memorandum. I

concur that we must seek a sustainable way of invoking the

evidence that has been adduced. But there is only one thing

worse than failing to find a sustainable course and that is

to resort to one that is not only unsustainable, but violative

of other responsibilities we ~ shoulder.



WATERGATE SPECIAL PROSECUTION FORCE

Memorandum
DEPARTMENT OF JUSTICE

To    : Leon Jaworski DATE: Jan. 14, 1974

:Henry Ruth

SUBJECT: The President

I have some comments regarding your January 8 memorandum
which was in response to my January 2 memorandum regarding
the President.

In my memorandum, I expressed my personal policy conclusion
that a President should not be named in an indictment as
either a defendant or co-conspirator unless and until the
impeachment process had proceeded. I also stated that the
impeachment process, since it had been proposed as an
alternative to indictment, should receive our cooperation.
This seemed appropriate to me in light of our mandate from
Mr. Bork to investigate.and prosecute allegations against
the President. Finally, I suggest that we should make our
decisions quickly in light of the apparent White House
strategy.

Your January 8 memorandum appeared .to conclude that the
President should not be named in an indictment as a defendant
or co-conspirator and that we can assist the House impeach-
ment process possibly only through a Grand Jury report, and
only if the constitutional rights of the President’s staff
are not infringed. You state at the bottom of page 2 of
your memorandum that if impeachment cooperation is not
forthcoming from our office, you do not believe we should
"return to the pursuit of courses both you and I consider
to be unsound." However, my January 2 memorandum indicates
contrariwise, i.e., I believe it perfectly sound to include
the President in an indictment, if the law and facts so
warrant, after an impeachment process has foundered partly
through laq~ Of coooeration from the White House and the
Special @ro~cutor’s office.

Your memorandum also quoted Mr. Cox’s views on naming a
President as an unindicted co-conspirator. I would add my
opinion that Mr. Cox always believed that cooperation with
the impeachment process was proper. Our statement of

cc: Mr. La=ovara
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jurisdiction permits the Special Prosecutor to exercise full
authority, with respect to allegations involving the
President, to deal with Congressional committees having
jurisdictioni~over such allegations and to determine what
documents, information, and assistance shall be provided to
such committees. The office mandate also allows the Special
Prosecutor "from time-to-time (to) make public such statements
or reports as he deems appropriate."

Inasmuch as the Grand Jury on Wednesday, January 16, will
commence hearing the White House tapes involving the President,
and further because we will be presenting a Watergate indictment
to that jury in possibly 3 weeks, our time factor for an
official position by the Special Prosecutor on the President
involves less than 3 weeks from today. I suggest the following:

i. Obtain more current clarification of the status
of impeachment procedures and organization of the
House Judiciary Committee.

2. Obtain by January 18, a final position paper
from Counsel, Phil Lacovara, as to the legal issues.
This involves the constitutionality of indictment,
legal issues involved in sharing information with
the Congress either directly from this office or
through a Grand Jury report, and an analysis of
evidence against the President insofar as possibility
of conviction, legal evidentiary necessity of naming
him as a co-conspirator and possible alternative
procedures for using the President’s statements at
trial, as part of the conspiracy, without formally
naming him in an indictment or early bill of
particulars.

3. Office reaction and discussion of these issues
should be held the week of January 21. I would
think you would want at least the reactions of
Lacovara, Kreindler, Feldbaum, the Task Force
leaders, Volner, Tuerkheimer, and myself.

4. Decide by January 21 whether or not some form of
interrogation of the President is necessary and
possible.

These discussions would center around the following alternatives
or combinations of alternatives:

i. Indict the President.

2. Name the President as an unindicted co-conspirator.



3. Recommend to the Grand Jury a report to the Congress.

4. Share appropriate portions of our office files with
the House Committee on the Judiciary.

5. Inform the House Committee on the Judiciary as to
the particular evidence that they should seek from
others.

6. Do nothing, either because the facts and/or law
are insufficient for action or because proper policy
So dictates.

I would be delinquent in my responsibilities as a Deputy if I
did not also indicate to you my present personal concerns in
this matter.

I feel that the White House scenario that I projected in my
January 2 memorandum is, unfortunately, on schedule. Many
times, you have indicated to me that persons in the office
should not make judgments when the facts are not fully
available to them. Perhaps I am not fully aware of your
discussions with White House staff. For example, I was
surprised at Mr. St. Clair’s letter last week in which he
forwarded transcripts of tapes and stated that these were
being furnished in accordance with the White House under-
standing with our office that either the material goes to
the..~za~d jury.and remains strictly secret or the material
will be returned to the White House. I am unclear whether
or not this means that, law and policy aside, the office lips
are sealed forever against any disclosure to the Committee
on the Judiciary, even a disclosure as to the existence of
material? If this be the case, our office alternatives
are considerably narrowed.

I am also concerned about your question that we may not be
able to disclose information about the President because that
might affect the fair trial of his subordinates. I think we
must first make a decision as to priorities in our~jurisdiction
and criminal justice policy. Our mandate talks of both the
President and his staff. If we must choose between these
alternatives because of ~gal requirements, we should make that
choice a conscious decision. In other words, should a
Haldeman or Ehrlichman be rushed to trial when that means
that their superior for whom they were acting, and whom we
are charged with investigating, should go free? To me, that
is a threshold issue for debate and decision once the legal
and policy issues are spelled out in preparation for that
debate.
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Finally, I believe the American people have a right to know
the prima facie, felonious evidence against their President.
President Nixon once said that criminals should be pursued and
treated without mercy. I think his statement was, and is,
totally wrong. However, I do think that the criminal process
has seen too much of sending subordinates to jail and permit-
ting the boss, for whom they all worked and dutifully followed
orders, to walk free among us with undisturbed wealth and
dignity. If this were applied to the Presidency, in an age
where moral tone and example are primary needs, our legal
system would have faltered and failed beyond repair.

In our plea negotiations with various parties, many defense
attorneys are countering our demand for a felony plea and
no sentence recommendation with a cry of unfairness because
Mr. Agnew successfully traded his high office for a nolo plea
and probation. If now, the criminal justice process were to
find no way to deal with Mr. Nixon’s conduct and the impeach-
ment process were to find no way to uncover that conduct,
this President and future presidents would, in effect, stand
above the law. I think that would be not only an injustice
to the American people, but also a damaging precedent for
future accountability of the actions of the office of the
Presidency.
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I believed that the written exchange between us on

the subject of dealing with the President in the light of

the evidence adduced and to be adduced would be helpful

because they afforded opportunities for a thorough

consideration of the questions and issues that are presented.

But I am beginning to wonder whether they are not wasted

effort. Some o~the comments in your last memorandum

(January 14) almost preclude further discussion. In fact I

¯ deferred replying to it because s)me of the i.nn~endoes don’t

do justice to calm and reasoned judgment.

I said before and I emphasize again that the mere

conclusion that the President is not indictable or shouldl,

not be named as an unindicted co-conspirator furnishes

no basis for our pursuing still another course beset with

restraints that should not be violated. I meant this: If it

is not sound in law or policy to indict the President; if

it is not sound in law or policy to name him as an

unindicted co-conspirator -- it cannot become so simply

because the efforts of the House to impeach are frustrated.

Differently stated, if the House bogs down in impeachment

because of lack of evidence that cannot be properly and

legally released to it or because of its own failures, the

unindictable President does nots perforce these shortcomings~

become indictable.
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It seems to me that your reasoning leads to the

inevitable conclusion that whatever may be normally unsound

in reaching the President becomes a laudable course

to follow if he cannot be reached some other way. Although

our mandate authorizes us to proceed against the President,

it nowhere suggests that we are to do so regardless of

fairness and just procedure. More specifically it does not

authorize us to violate grand jury procedures, something I

observed your memorandum avoids dealing with.

As I have indicated to you verbally, I think we

have another course open to us that will not be violative

of any of our obligations and responsibilities. I will be

working on a possible presentation by the grand jury to Judg~

Sirica that will avoid the escape that concerns you.

I have carefully examined Phil’s latest memo

(January 16) and the attachments. His conclusion that

the President is indictable is not strongly buttressed.

What convinces me that this route should not be considered

is the long and legal battle that would follow over this

question and, i~n the end K~X~U~M quite likely result in a

negative holding. Therefore, it is my conclusion that

those of us working with the grand jury should advise

against any course other than referring the evidence at an

appropriate time to be determined by the court to the House

Committee.
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Now let me address myself to the general tenor of

your memorandum which reflects an attitude I discussed with

you before - the subjective conviction that the President

must be reached at all cost. It is also reflected in your

references to St. Clair’s letter. He stated nothing that

you should not have expected in all fairness. Your

intimations that there may have been agreements that you did

not know about are especially insupportable because you

have been kept informed of all discussions. Moreover you

are aware of all of the references to grand jury proceedings

in our letters to the White House in which we sought this

information and I would have assumed that you would want to

respect these assurances, expressed and implied, as m-_~h~

as I do.

.... . .~ ~ :\ ~ _ ~..,,, __ _~-._--,_,~ ---=:._. ..... m~ ~ ~.~1~.~s

’ ............ lyPe ~

ta .... ’.    " ........ ’    ’                         "             ’

he

d~ The stubborn fact remains that we must be alert

not to give support to the White House charges that have

been leveled against the staff. Perhaps it is too late to
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get objective opinions from others so I will do the best

I can in the making of decisions for wh~h I -- and not

the staff -- will be held responsible. It is a simple

thing for you and others to discuss views and convictions

you formed along the way because you do not have the

ultimate responsibility.

I expect to consult a number of the members of

the staff on some of the points on which decisions need to

be made. I can accomplish much more by consulting these

separately than having group gatherings that have not been

particularly helpful. Needless to say the staff will

continue to be kept informed of all matters of significance

to the best of my ability.

The suggestions on page 2 of your memorandum, in

the main, cannot possibly be followed because we still

know nothing about the House Judiciary Committee’s procedures.

If you or any member of the staff wishes to furnish

any written comments, suggestions or recommendations to

me on any of the matters mentioned by you, I shall be glad

toreceive them. I will then reach a decision on each of

these as well as other matters in due course of time.
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Memorandum
DEPARTMENT OF JUSTICE

TO : Leon Jaworski DATE: February 20, 1974

FROM : Jill Wine Volner~4

SU~ECT: Possible Recommendation to Grand Jury
Concernin@ ,the ?:resident .......

After giving much thought to the various alternatives
we have discussed in the office over the past few weeks, I
would very much like the opportunity to discuss the following
possibility with you at your convenience:

I. Proposal

Although I agree with your suggestion that a "road map"
of the raw evidence be transmitted by the Grand Jury to the
House together witha preamble such as you have drafted, I
feel that you might want to consider having the Grand Jury
transmit to Judge Sirica, as a supplement to and separate from
the transmittal of evidence and road map, a sealed report
stating the Grand Jury’s conclusions about what the evidence
tends to show concerning the President’s complicity in criminal
activity.

Judge Sirica could then (as a result of your having so
suggested during prior discussions between you and the Judge)
notify the President of this sealed document, giving the

~resident an opportunity to litigate the validity of the filing
~of such report and the validity of its possible transmission

t~/.’,~:.;~’~i:~/.,~’i~ii~to the House l/ and/or ~sealing.

1/. If ~is report were sent under seal to the House, it could
~e incorporated in their impeachment allegations, thus providing
the. President wi~ ~ appropriate for~ for answering ~e charges.

~..,,~ t (~ ~

~,~
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II. Purposes

i. To avoid any possibility of charges being made
that the Grand Jury was overreaching or acting unfairly or
inappropriately by giving the President an opportunity to
litigate the validity of the Grand Jury’s making any
accusatory report before such a report is ever transmitted,
unsealed, or otherwise filed or used.

2. To put the Grand Jury’s imprimatur on any evidence
we may eventually adduce during the trial which would show
the President’s involvement and to put their imprimatur on
any subsequent naming of the President in a bill of particulars
as a co-conspirator should the situation permit it or the
proper conduct of the case require it.

3. To fulfill the Grand Jury’s historic and particular
obligations in this case.

4. To focus the issues of the impeachment process and
to avoid confusion.
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Memorandum
DEPARTMENT OF JUSTICE

FROM

: Leon Jaworski

: James V0renbi"

Report by the Special Prosecutor

DATE: Sept. 26, .1974

You have asked me to summarize my views which
we discussed today concerning the Report by the
Special Prosecutor, .with particular reference to matters
relating to Richard Nixon.

i. As I have indicated in prior memoranda and
outlines, I envision that the Report would set out a
narrative of the work of the office, including a summary
analysis of our charging and negotiating policies. This~
would not discuss specific cases we did not bring, since
that would be unfair to the individuals involved.

2. Suggestions have been made that the Report
should analyze and draw conclusions about the evidence.
relating to Mr. Nixon. I do not believe that as a
prosecutor we have authority to issue such a report
without legislative authority. You have already taken
this position with members of the Senate Judiciary
Committee. But, even if we were given such authority,
I think the preparation and issuance of such a document
by aprosecutor raises such risks of unfairness that I
would recommend our not accepting the authority, and,
personally, I would not be willing to participate in
preparing such a report.

Of course, Congress has available to it other ~
methods of achieving the same end, such as a special
grand jury patterned on the 1970 Act, creation of a
commission, or hearings before a congressional committee.

3. I do think it would be desirable to have the
full text of the sixty-four tapes released to the public
after the Watergate trial. This would require congressional
authorization and I believe we should encourage the
legislation. With such authority, the transcripts of
these tapes could be r~l~ased as an appendix to our
report or separately.
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Memorandum
DEPARTMENT OF JUSTICE

TO : Leon Jaworski ~ DATE:
Special Prosecutor

Philip A. Lacovara
Counsel to the Special Prosecutor

FROM

Sept. 16, 1974

SUBJECT: Possible Grand Jury Report Concerning Richard Nixon

Shortly after President Ford issued a pardon to former
President Nixon, I asked Kenneth Geller of my staff to address
the question of whether the Watergate grand jury could approp-
riately prepare and release a report or presentment dealing
with the evidence in our possession against Mr. Nixon. Included
in this inquiry was to be a discussion whether the reported
public statements by individual grand jurors after the pardon
might taint any action by the grand jury that would otherwise
be proper. In your memorandum to me dated September 13 you
asked whether the extra-judicial statements by grand jurors
should warrant their replacement or the discharge of the grand
jury itself. And by memorandum dated September 16, 1974,
Mr. Ben-Veniste urged you to consider an announcement, after
the Watergate grand jury is sequestered, promising release to
the public of all Presidential tapes not used in evidence.

Attached herewith is the memorandum prepared by Mr. Geller
which discusses some of these issues. I agree with his con-
clusion that the statements made by several grand jurors to the
press reacting to the pardon of Mr. Nixon do not rise to the
level of seriously imperiling the validity of any action the
grand jury might otherwise lawfully take in this matter.
Successful challenges to grand jury action based on alleged
bias of members of the grand jury are extremely rare. In the
present setting, I doubt that there would be a substantial
basis for a challenge to the grand jury’s fairness or objectivity.
First, the courts have held repeatedly that a grand jury may
properly act on the basis of tip, rumor, and speculation and
need not premise a decision to indict solely upon evidence
that could be legitimately placed before a trial jury.
Second, when the courts speak about "bias" on the part of a
grand jury, they are concerned about such motives as racial
prejudice or personal animosity. An expression by one or more
grand jurors of strong feelings about the criminal culpability
of a person under investigation, while deserving of disapproval,
does not legally constitute disqualifying "bias." Third, the



Watergate grand jury is already on record as having concluded
last February, on the basis of the evidence presented to it
in the grand jury room, that a prima facie case existed that
Richard Nixon was part of the Watergate cover-up conspiracy.
This 19-0 vote was taken long before the\pardon was issued
to Mr. Nixon and long before several jurors publicly expressed
their reactions to that pardon. Fourth, ths;~statements
attributed to those grand jurors who made remarks ~ollowing
the pardon do not reflect personal animosity toward Mr. Nixon.
Rather, they express disappointment that the judicial process
was circumvented, and the expression of that kind of concern
does not in my judgment form the basis for any substantial
attack on the integrity or effectiveness of the Watergate
grand jury.

I therefore conclude that no action need be taken to
purge any jurors who may have spoken out about the pardon.
If there are no further matters to be presented to the Water-
gate grand jury, of course, it would be proper to advise them
to petition the Court to discharge them. If, however, some
matters are to be presented, it might be the better part of
discretion to suggest to the Chief Judge that he excuse those
members who have breached the rule of silence. I have not
canvassed the news reports to ascertain how many jurors were
quoted as making statements but I make the following obser-
vations: Sixteen members constitute a quorum. It is my
understanding that only nineteen members of the Watergate
grand jury have remained active thus far. At least twelve
members of the necessary quorum must concur in any affirma-
tive action by the grand jury. And the Court may excuse a
grand juror and impanel another person in his place. See
generally Rule 6, Federal Rules of Criminal Procedure.

As I have earlier indicated to you, and as Mr. Geller’s
memorandum points out, a grand jury may lawfully proceed to
indict a person for an offense for which he has received a
pardon. Therefore, from the standpoint of strict legality,
it would be permissible to present additional evidence con-
cerning Mr. Nixon to the Watergate grand jury, including
transcripts of recently subpoenaed conversations. (Although
these conversations were subpoenaed for use at the Watergate
trial, it is my judgment that the Supreme Court has left open
their use in connection with other legal proceedings once
the District Court has passed the point of determining that
the conversations are relevant to the criminal trial and, for



that reason, are not covered by "executive privilege.")
This possibility suggests that either of two courses might
be pursued: to present additional evidence with a view
toward recommending that the grand jury file a public report,
accompan&ed by all relevant evidence, dealing with Mr. Nixon’s
involvement, or with a view toward recommending a draft in-
dictment which you would either sign (allowing Mr. Nixon to
plead the pardon) or which you would decline to sign (allowing
the grand jury to ask the Court to file the draft as a present-
ment). As Mr. Geller points out, there is some authority for
the filing of reports by Federal grand juries, although none
of the prior instances is precisely on point. I agree
generally with his observation that such a course is of
dubious propriety, but my reasons for reaching this con-
clusion are slightly different from his. I would not be
reluctant to defend the legitimacy of a full evidentiary
report if the grand jury had pursued a full!investigation in
good faith for the purpose of determing whether, at the end
of its investigation, to file an indictment. If it is deter-
mined, however, that an indictment should not be returned
against Mr. Nixon, I have grave reservations about the
propriety of making further evidentiary presentations solely
for the purpose of enabling the grand jury to prepare a
report. To the extent the reporting power exists, it is an
anqi.llar[ prerogative of the grand jury and .I do not consider
it independently sufficient to justify a full scale inves-
tigation or the presentation of additional evidence.

Mr. Geller’s alternative suggestion is, as he indicates,
somewhat more appropriate: that is, the return of a present-
ment embodying the grand jury’s allegations against Mr. Nixon
in the form of a proposed indictment -- an ex parte accusatory
document -- which does not purport to lay out all underlying
evidence or to adjudicate facts. The cases indicate rather
clearly that the grand jury possesses the inherent power to
insist on preparing a presentment or draft indictment, even
if the prosecutor refuses to sign it. This grand jury is
already on record as reaching the conclusion that Mr. Nixon
is implicated in the cover-up, and in my opinion it would be
proper for it to formalize its position by filing a present-
ment and it would also be proper for us to agree to supply
to the grand jury any further information that it should have
or that it might conclude it wanted in order to enable it to
pursue that course. That is, it would be fair for the grand
jury to gather evidence that has become available since it
originally took its vote on Mr. Nixon last February in
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whether to lodge an accusatory document with the
Court for the record. It would follow that it could utilize
this additional information in its presentment, especially
to the extent that the new evidence simply explains or
corroborates the grand jury’s preliminary determination.
Although this route would not involve the actual publication
of all of the recently subpoenaed tapes that will not be used
at trial, it would be feasible to draft a presentment that
detailed the overt acts of Mr. Nixon’s involvement and quoted
at some length from pertinent tapes that highlight the
relevant events.

Mr. Ben-Veniste’s suggestion that you announce that
this office will make publlc ali of the tapes not ~sed at
the trial raises serious problems in-my mind. Despite the
great public interest in having all of this material available
for history, I question whether it is the proper province of
the prosecutor, even under the unusual charter establishing
this office, to lay out bare evidence for the public infor-
mation without presenting it directly in a specific proceeding.
We are dealing, of course, with a unique situation, but I
believe such a course would be excessive. I have earlier
indicated that I doubt we could properly publish.the "unused
tapes" in the final report we are required to submit to
Congress. Afortiori I doubt that we can simply release them
to the publ[c’in a vacuum. It is possible that Congress may
act to provide authorization for following a course other than
the grand jury presentment route, but at the present time I
do not see any other legitimate mechanism for the public
dissemination of the informationceontained on these tapes.

cc: Messrs. Ruth, Ben-Veniste, Kreindler, Geller.
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Memorandum
DEPARTMENT OF JUSTICE

TO    : Leon Jaworski DATE: February 21, 1974

FROM : Charles R. Bre,
Philip Bakes

SU~ECT: Watergate Grand Jury Proceedin@s Involvin@ the President

At our meeting with Henry Ruth and Bill Merrill
last Friday, they suggested that you would w~icome
our comments on the question of the suitability of
a presentment against the President. We have given
this some thought and appreciate the opportunity of
setting out in writing our thinking concerning the
appropriate way of dealing with evidence tending to
implicate the President in the Watergate cover up.
We are assuming for the purposes of this memorandum
that the analysis of the evidence by the Watergate
Task Force that the President is criminally involved
in the cover up is correct, and that under the high
standards of proof required in all our investigations
resulting in indictments, the President, but for
his present office, would be indicted.

At the outset we think it clear that it is
the duty of the Special Prosecutor, as Counsel to
the Grand Jury, to advise the Grand Jury of all
legally permissible courses of action, e.g., a
sealed or unsealed indictment, a sealed or unsealed
presentment, an ignoramus, The Grand Jury’s ultimate
disposition, which is of obvious historical import,
must be one which is the product of fully informed
deliberations. Therefore, it is essential that all
options available to the Grand Jury be considered
by it.

This does not mean that the Special Prosecutor
should not advise the Grand Jury as to which course
of action is the most appropriate. To the contrary,
such counsel should be offered to aid the Grand Jury
in its deliberations.



Secondly, we recommend that the proceedings
before the Grand Jury in which options are outlined
and counsel given be transcribed in full. The
question of whether the Grand Jury arrived at a
fair and fully informed disposition, and our role
in connection with this disposition can only be
judged by history if a verbatim record has been made.

Finally, it is our strong conviction that your
recommendation to the Grand Jury be that it return
a presentment stating its conclusions as to the
crT~T~-~l-culpability of the President with an
attachment setting out in detail the evidence
supporting its findings. Such presentment should
be transmitted to the Court under seal with the
recommendation that it is to be turned’ over to the
House Judiciary Committee. At that point, the
President should be afforded an opportunity to
litigate the issue as to what would be the proper
disposition of the presentment and its attached
evidence.

A consideration of the proper role of a Grand
Jury shows that this suggested course of action is
entirely consistent with our mandate to investigate
and prosecute allegations involving the President.

The Grand Jury has two functions. One is to
receive ewidence; the second and ultimate function
is to determine whether there is criminal culpability
based upon an evaluation of this evidence. In this
case, the Grand Jury has received considerable
ew£dence concerning the criminal culpability of
the President and should, therefore, be given an
opportunity to make a final determination based
upon this evidence as to the President’s role.

In the ordinary case, the Grand Jury would
return either an indictment or an ignoramus. In
this case, there is some question as to the consti-
tutionality of indicting a sitting President.
Therefore, if it is determined that a sitting
President cannot be indicted then a presentment
offers the Grand Jury a legally sound alternative
consistent with its legitimate functions.

It is highly probable that the President will
litigate the issue of whether the Grand Jury’s



presentment and evidence should be transmitted
to the House Judiciary Committee. It is important
that the issue of whether to transmit the Grand
Jury’s findings to the House be ~placed in its
proper legal and factual context. A presentment
would accomplish that goal because it forces the
transmittal issue to be formulated as follows:
Should evidence be transmitted to the House which
evidence the Grand Jury has concluded establishes
the criminal liability of the President who the
Grand Jury would have indicted but for the fact
that he is President?

The grave danger, as we view it, of simply
compiling evidence for transmittal in the absence
of an accompanying sealed presentment is that it
fails to provide the Cou{t with sufficient justifi-
cation for complying with the Grand Jury’s request
to transmit this material to Congress. The basis
for the Grand Jury’s request to transmit evidence
to the House Judiciary Committee is that it has
concluded that the President has committed a crime
but cannot be indicted and that therefore the
proper forum for consideration of the Grand Jury’s
findings is the J%diciary Committee. The presentment
is the formal recital of this conclusion and there-
fore is necessary.
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Memorandum
DEPARTMENT OF JUSTICE

TO    :Leon Jaworski DATE: February 15, 1974

FROM :Joseph J. Connolly

suBJEcT:Presentment against President Nixon

I am submigting the following thoughts for
your consideration in connection with making
recommendations to the grand jury for disposition
of evidence implicating President Nixon in criminal
activities. I begin with the assumption that the
evidence presented to the grand jury would justify
indictment of the President under the high standards
of sufficiency of evidence that this office applies
in making all prosecution decisions. I also will
not attempt to argue the question whether the President
should be indicted or named as an unindicted co-conspirator
in the Watergate indictment.

My sole position is to encourage you to recommend
a form of presentment, accompanied by transmission of
material evidence to the House Judiciary Committee,
that unambiguously states the grand jury’s conclusion
that there is sufficient credible evidence of guilt to
justify an indictment of the President. This office
and its partner, the grand jury, are charged with the
responsibility of investigating the conduct of the
President and of pursuing, in any appropriate manner,
the enforcement ofthe federal criminal law. We may
reasonably determine that there, are good reasons for
not implicating the President in the ordinary process
of indictment and trial. But none of the considerations
that support that result, in my view, justify a failure
to draw from the evidence assembled by us and presented
to the grand jury the necessary inferences of guilt or
innocence to which all other principal parties to the
investigation are subjected.
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That the Judiciary Committee will be con-
sidering the same evidence does not relieve us of
the obligation to reach some conclusions about the
evidence accumulated in respect of the President.

!~The Judiciary Committee is not charged, as we are,
with the "just" enforcement of federal law. The
impeachment inquiry is a political process. The
judges in an impeachment proceeding are men who
have an independent and important political relation-
ship with the President, and with the Presidency,
that encourages differences between the twobranches
of government to be resolved by accommodations that
may be entirely extrinsic to the merits of an issue
and that generally lack the clear fact-finding and
judgment that characterize the judicial proceedings
that our system maintains to resolve allegations of
criminal wrongdoing. We will only get one turn at
bat here. And I think that we would be chargeable
with an abdication of our responsibility if we
committed this vital issue, without any conclusions
on our part or on the grand jury’s part, to an
impeachment process that might not resolve it.

There is a second reason for my encouraging
you to recommend that the grand jury reach a con-
clusion on the evidence presented to it concerning
the President. The furnishing of our evidence to
the Judiciary Committee, accompanied by the grand
jury’s conclusion that the President is subject to
indictment for certain specified crimes, is likely
to produce an accelerated disposition of the impeach-
ment process and will, at the very least, serve to
reduce the risk that the impeachment inquiry may
become so mired in its own hesitancy that no disposition
is possible. Expedition in the handling of the
impeachment inquiry is important to me for this
reason. All of us in the office know now that there
is strong evidence of the President’s guilt, and we
all know that that evidence ultimately will out.



The revelations of Watergate have undoubtedly battered
the faith of mauy citizens in their government, and the
cynicism that results when wrongdoers use their public
positions as platforms from which to proclaim their
innocence appears to increase directly with the prominence
of the officials and the length of time that they continue
to abuse their positions. Every day that M~. Nixon uses
his position and his subordinates to deny his complicity
in the WaterEate obstruction magnifies the damage that will be
done to public respect for the Presidency when the public
receives the information that we have gathered. If we are
not to try Mr. Nixon on the charges that are available to us,
then we mmst do everything we can to insure that the body
that will have that responsibility will proceed with some
direction from us. A presentment that fails to draw the appro-
priate conclusion from the evidence may be misinterpreted
aud may engender, in the uncertain political environment
of the impeachment process, further delays and obfuscation
of fact.
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TO

FROM

:Leon Jaworski
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:Philip A. Lacovara(
Counsel to the S

Prosecutor
1

DATE: February 15, 1974

SUBJECT:Power of District Court to Receive, Refuse to Receive,
Modify or Expunge a Presentment or Report from Grand
Jury

This memorandum discusses the powers of the United States

District Court when a federal grand jury submits a presentment

or report not amounting to an indictment.    The memorandum also

briefly outlines the constitutional status of the grand jury in

the federal system of public justice and in a summary way deals

with the origin of the power of a federal grand jury to return

a report.

My conclusions are: (i) on the basis of its historic

origins and the weight of case law, a federal grand jury has the

absolute right to submit a report to the court, even over the

objection of the prosecuting attorney and the court; and (2) the

~/ In this memorandum the term "report" includes any oral
or wrltten submission by the grand jury other than an indictment
signed as such by the prosecuting attorney. It thus would.
include a narrative statement of findings or recommendations as
well as a draft indictment that the prosecuting attorney refuses
to sign; this latter document is sometimes called a "presentment",
although technically that is a misnomer.
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court has a measure of discretion upon receiving the report to

review it to determine whether it is in the overall public

interest to file it as a public record, to comply with any

recommendations it may make to the court, or to expunge it in

whole or in part.

I STATUS OF THE GRAND JURY

As Chief Judge Sirica and the Court of Appeals recognized

in enforcing the grand jury’s subpoena for Presidential tapes

and documents, the grand jury is a unique institution in our

constitutional system, with great responsibilities and commen-

surate powers, even in matters directly affecting the President.

In assessing the right of the grand jury in the Watergate

investigation to make a report to the court in addition to any

indictments it may return, it is important to bear in mind that

the grand jury’s "constitutional prerogatives are rooted in long

centuries of Anglo-American history" and that the grand jury

holds a "high place . . . as an instrument of justice."

Branzbur@ v. Hayes, 408 U.S. 665, 687 (1972).

2/ Although a number of cases will be cited and discussed,
the p~incipal pertinent authorities are: In re Grand Jury Pro-
ceedings, 479 F.2d 458 (5th Cir. 1973); United States v. Cox,
342 F.2d 167 (5th Cir.), cert. denied, 381 U.S. 935 (1965 ;~--In
re Presentment of Special Grand Jury, January 1969, 315 F. S~p.
662 (D. Md. 19’7’0~’; In re Petit’ion for Disclosure of Evidence
Before October 1959 Grand Jury, 184 F. Supp. 38 (E.D. Va. 1960);
Application of United Electrical, Radio & Machine Workers, 111
F. Supp. 858 (S.D.N.Y.!1953); United States v. Smith, 104 F. Supp.
283 (N.D. Calif. 1952).
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The grand jury owes its fundamental role in the criminal

justice process to its adoption by the Fifth Amendment as the

basic mechanism for determining whether to charge a person with

a serious federal crime. Even though it is generally considered

an adjunct of the Judicial Branch, the grand jury’s constitutional

status gives it an independence -- with authority derived directly

from the people -- similar to its traditional role at common law.

Thus, the grand jury can act on its own initiative, without sub-

missions from the prosecutor, and "it may make presentments of

its own knowledge without any instruction or authority from the
4/

court."-- As the Supreme Court held in reversing an indictment

returned by a second grand jury without securing leave of court,

"the power and duty of the grand jury to investigate is original

and complete . . . and is not therefore dependent for its exer-

tion upon the approval or disapproval of the court .... "

3/ See generally Hale v. Henkel, 201 U.S. 43, 59-66 (1906).
Unite~ States v. Co__~x, 3~/--~.2d i67, 186-189 (5th Cir.) (Wisdom,
J., concurring), cert. denied, 381 U.S. 935 (1965).

4/ In re April 1956 Term Grand Jury, 239 F.2d 263, 268
(Tth ~ir. 1956). See also, In re D~mo Industries., Inc., 300 F.
Supp. 532, 533 (N.D. Calif.), aff’d on opinion below, 418 F.2d
500 (9th Cir. 1969), cert. denied, 397 U.S. 937 (1970).

5/ United States v. Thompson, 251 U.S. 407, 413 (1920).
Despite its "supervisory power" over the grand jurors, the court
"cannot limit them in their legitimate investigation of alleged
violations of law." ~pplication of Texas Co., 27 F. Supp. 847,
850 (E.D. Ill. 1939). Accord, Blair v. United States, 250 U.S.
273, 282 (1919); Bursey v. Unite--~ates, 466 F.2d 1059, 1071,
1075 (9th Cir. 1972).
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The grand jury, composed of laymen randomly selected,

serves as the "conscience of the co~unity." It may elect not

to charge a crime, even if probable cause has been demonstrated,

and this decision is "not subject to review by any other body";

of course its "sweeping powers" over the terms of any charges it

does return "entail very strict limitation upon the power of the

prosecutor or court to change the indictment found by the jurors

One of the important collateral consequences of the grand

jury’s independence is its right to insist that the prosecuting

attorney prepare the charges it believes are warranted. The

grand jury has this right even if the prosecutor has recommended

against such a course and even though he cannot be compelled to

give the charges the legal status of an indictment by signing

them.    Chief Judge Fee, in his exhaustive and frequently quoted

discussion of the grand jury, summarized the independence of the

grand jury:

6/ Gaither v. United States, 413 F.2d 1061, 1066 (D.C. Cir.
1969)?

7/ The leading case in this area is United States v. Cox,
342 F?2d 167 (5th Cir.), cert. denied, 381 U.S. 935 (1965), w-~ere
four of seven judges of the court of appeals en banc held that the
court can order the United States Attorney to-~ss--~the grand jury
by drafting "forms of indictment in accordance with its desires"
(342 F.2d at 181, 182), but a different 4-3 comSination ruled that
the prosecutor cannot be compelled to give the concurrence of the
Executive Branch, which they concluded is necessary to initiate an
actual prosecution (342 F.2d at 171-172, 182).

The District of Columbia Circuit recognized the same principle
in Gaither v. United States, supra, 413 F.2d at 1069. Chief Judge
Ros~e~Thomsen Of the ’District of--Maryland also reached this con-
clusion in his thorough opinion. See In re Presentment of Special
Grand Jury, Japuar~ 1969, 315 F. Supp.’662, 674 (1970).
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Unquestionably, the grand jury are under
no necessity to follow the orders of the
prosecutor. They can present an indict-
ment whether he will or no. Indeed, they
may make a presentment contrary to the
direct orders of a judge, the prosecutor
for the King or the Chief Executive. ~/

On this basis even if the grand jury is advised against

returning an indictment of the President or against naming him

as an unindicted co-conspirator, and even if the Special Prose-

cutor informs the grand jury he will not sign such a charge, it

seems clear beyond reasonable question that the grand jury would

be entitled to return its decision about what is proper and to

do so in open court.

8/. United States v. Smyth, 104 F. Supp. 283, 294 (N.D.
Calif? 1952) (footnotes omitted); In re Miller, 17 Fed. Cas.
295 (No. 9,552) (C.C.D. Ind. 1878).

9/ See Rule 6(f), Federal Rules of Criminal Procedure:
"The Indictment shall be returned by the grand jury to a judge
in open court." Under Rule 6(e), the court has power to direct
that an indictment "shall be kept secret until the defendant is
in custody." The rules do not provide any other grounds for
sealing the proposed charge. See generally, In re Presentment
of Special Grand Jury, January 1969, ~, 315 F. Supp. at 667,
676-677, where a circuit, judge initially ordered Judge Thomsen
to consider these novel questionsin camera but after review of
the legal issues, Judge Thomsen ru~d, relying on United States
v. Cox, supra, that the proposed indictment is to be returned
in o-~n court, with the prosecuting attorney stating on the
public record why the Executive Branch refuses to concur in the
grand jury’s decision.
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II THE GRAND JURY’S POWER TO
RETURN A REPORT

The foregoing discussion suggests one source of the grand

jury’s power to submit a report that does not constitute a

formal indictment because, for example, the prosecuting attorney

refuses to sign it and give it prosecutive effect. However, the

weight of modern authorities shows that federal grand juries have

the power to formulate and submit other kinds of reports as well,

even if the grand jury is not proposing the indictment of any

particular individual.

As Judge Thomsen concluded:

The common law powers of a grand jury
clearly include the power to make present-
ments, sometimes called reports, calling
attention to certain actions of public
officials, whether or not they amounted
to a crime, i0/

Although some authorities have expressed doubt about the

federal grand jury’s power to make such reports, the rationale

for that position seems unsupportable, l-~The common law power to

~ In re Presentment of Special Grand Jury, January 1969,
~e’ 315 F. Supp. at 675’. See generally, Kuh, The Grand Jury

ntment": Foul Blow or Fair Pla[?, 55 Colum. L. Rev. 1103
(1955); Note, The Grand Jury as an Investigatory Bod[, 74 Harv. L.
Rev. 590 (1961)",’ which discuss the origins of the grand jury’s
common law power to make reports.

11/ Such doubts are expressed in Orfield, The Federal Grand
Ju~, 22 F R.D. 343, 402, 446-447 (1959) and Senate Report 91-617,
91st Cong.~ ist Sess. at 47 (1970) (on the Organized Crime Control
Act of 1970). The federal case generally cited for this proposi-
tion is Judge Weinfeld’s opinion in Application of United Electrical
Radio & Machine Workers, 111 F. Supp. 858 (S.D.N.Y. 1953). That
(continued on next page)
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submit reports is preserved by the grand jury’s constitutional

status. Hale v. Henkel, supra, a landmark decision on the

attributes of the grand jury, specifically refers to the source

of this power:

Indeed, the oath administered to the fore-
man, which has come down to us from the
most ancient times, and is found in
Shaftesbur[’s Trial, 8 How. St. Tr. 769,
indicates that’the grand jury was conpetent
to act solely on its own volition. This
oath was that "you shall diligently inquire
and true ~resentments make of all such mat-
hers, art~cies, and"things as shall be given
you in charge, as of all other matters,
articles, and things as shall come to your
own knowledge touching this present service,"
etc. 201 U.S. at 60. (emphasis added) 12__/

(continuation of footnote 11)

case involved unusual facts -- a grand jury’s recommendations to
the National Labor Relations Board about the sufficiency of the
"non-communist" party membership affidavits submitted to the
Board. The twin grounds for decision were that those recommenda-
tions over-stepped the "judicial function" under the separation
of powers and violated the obligation of secrecy imposed by Rule
6(e). 111 F. Supp. at 863-866. Both reasons are circular. The
grand jury derives its authority from the people under the Consti-
tution, and as an institution has always exercised the function of
making recommendations on matters of public concern. In addition,
there is no reason to believe that Rule 6(e) was intended to cut
off an historically proper function of the grand jury.

In 1970, Congress specifically provided the procedures by.
which "special grand juries" can make reports about public cor-
ruption and crime conditions. See 18 U.S.C. ~3333.

12/ After the dismissal of Special Prosecutor Cox, Chief
Judge-~irica promptly summoned the Watergate grand jury and the
Additional August 1973 grand jury, which had been specially
empanelled at the Special Prosecutor’s request, and in open court
instructed them "to fully and strictly adhere to that oath" which
they had taken. The judge quoted the oath in full, including the
pledge to make "true presentment" of all offenses and not to leave
"anyone unpresented from fear, favor, affection, reward, or hope
of reward." See Statement of Chief Jud@e Sirica to Members of
Grand Juries, October 23, 1973.
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Thus~Judge Brown observed, without challenge from the other

judges sitting on the en banc court in Co__~x, supra:

To me the thing seems this simple: the
Grand Jury is charged to report. It
determines what it is to report. It
determines the form in which it reports, i_~_/

The Fifth Circuit recently confronted this issue again, and

while it found it unnecessary to pass squarely on the matter the

court cited and discussed the "persuasive authority and con-

siderable historical data to support a holding that federal grand

juries have authority to issue reports which do not indict for

crime, in addition to their authority to indict and to return a

no true bill.""

History reflects a number of different types of grand jury

reports that have been found permissible. One type is the draft

indictment, or "presentment", that accuses named individuals of

criminal misbehavior but does not actually constitute a valid

indictment in the face of the prosecuting attorney’s refusal
15/

to sign it.--A second is a report analyzing local conditions

13/ 342 F.2d at 184. See also 342 F.2d at 180 (opinion of
Rives~--Gewin & Bell, JJ.), and 342 F.2d at 189 (opinion of
Wisdom, J.): "No one questions the jury’s plenary power to in-
quire, to summon witnesses, and to present either findings and
a report or an accusation in open court by presentment."

14/ In re Grand Jury Proceedin@s, 479 F.2d 458, 460 (5th
Cir. ~-~73).

15/ See e.~., United States v. Cox, supra, 342 F.2d 167;
In re-~resentm~nt of"~pecial Grand Jur-~, January 1969, 315 F.
Supp. 652.
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~ird is a report that discloses to the court that the grand

jury has heard evidence that it believes is material to legal

proceedings within the jurisdiction of another agency and

recommends that the court exerciseits inherent power, as

codified in Rule 6(e), to submit the evidence to the appropriate

officials.    Consistent with this tradition, the House of

Representatives recognizes as an authoritative precedent the

action of a county grand jury in returning a presentment

specifying charges against a federal territorial judge which

were duly transmitted to the House for its consideration of

possible impeachment of that official.

16/ See, e.~., In re Grand Jury Proceedings, ~, 479 F.2d
458. B---ut see A~plication of United ElEctrical, Radlo & Machine
Workers, supra, iii F. Supp. 858.

17/ See, ~, In re Petition for Disclosure of Evidence
Before--October       Grand.. Jury, 184 F. Supp. 38, 40 (E.D. Va. 1960).

~ 3 Hinds’ Precedents of the House of Representatives
$2488 at 985 (1907)’~ ..... That matter arose in 1811, shortly after the
adoption of the Constitution. The House appointed a select com-
mittee to investigate the grand jury’s charges, and the committee
found that they were not supported by the evidence.

Jefferson’s Manual of Parliamentary Practice states that
impeachment may be set "in motion" "by charges transmitted from
a grand jury." Deschler, Constitution, Jefferson’s Manual, and
Rules of the House of Representatives, H. R. Doc. No. 384, 92d
Cong., 2d Sess.



I~I THE COURT’S POWER TO REVIEW AND
__EXPUNGE A GRAND JURY REPORT

Even though the grand jury has extensive powers ¯

and independent constitutional status, it acts through the

Judiciary. The grand jury is empanelled by the court, relies

on the coercive process of the court, and submits its indict-

ments or reports to the court. Therefore the courts properly

have the power and the responsibility to insure that the grand
20/

jury does not abuse its functions or invade legitimate interests~-

As shown above, however, even the court cannot generally

superintend the grand jury in the exercise of its lawful dis-

cretion or refuse to give full credit to its decision~- Thus,

for example, I am not aware of any authority for the court to

refuse to accept an indictment that is valid on its face. The

proper course seems to be for the court to file the grand jury’s

submission and then, upon a proper application and upon a

sufficient showing, determine whether corrective action is

warranted. For example, the Supreme Court has issued a writ of

19/ See generally, Rule 6, Federal Rules of Criminal Pro-
cedur~, 18 U.S.C. ~S 3321, 3331-3334.

20/ See, e.~., United States v. Dionisio, 410 U.S. 1, 11-12,
35 L.--~d. 2d 677 78 (1973); Branzbur~ v.’ Ohio, supra, 408 U.S.
at 688, 707-708. In re Grand Jur~ Invest1~io~neral Motors
~ .), 32 F.R.D. 175, 181 (S.D.N.Y.), appeal dis’d, 318 F.2d

(2d Cir. 1963), cert. denied, 375 U.S. 802 (1964).



~ndamus to a district judge who claimed to have discretion to

determine whether an indictment established probable cause for

the issuance of an arrest warrant. The Court held that the

grand jury’s action was conclusive on this subject once the

court concluded that the indictment was "fair on its face.,,__/2]

Similarly, the Court of Appeals for this Circuit suggested a

stringent standard for whether the district court could properly

prevent a grand jury from returning an indictment where the

sufficiency of venue was doubtful:

If it were certain that no indictment
triable in thi~ jurisdiction �ould be re-
turned by this grand jury ag&inst these
petitioners within the scope of the in-
vestigation as contemplated, possibly the
trial court might be able to take some
action to avoid palpably useless expendi-
tures of time and money. 22/

21/ Ex parte United States, 287 U.S. 241. 249 (1932).

22./ In re Texas Co., 201 F.2d 177, 180 (D.C. Cir.), cert.
denierS, 34~’ U.S. 904 (1952)(emphasis added).

It is at least an open question whether an incumbent Presi-
dent is subject to indictment or to being named am unindicted
co-conspirator. Thus, if the grand jury decided that it had
sufficient evidence to warrant sucha couzse and persisted in it
over the objection of the prosecuting attorney, it is doubtful
whether the court could summarily refuse to accept its submis-
sion.
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Speaking of the "stubborn tenacity" of the grand jury that

has developed to complement the independence of the judge,

Chief Judge Fee explained:

While the court may exercise an in-
fluence over the proceedings, there is
neither a method whereby an indictment
by a grand jury can be peremptorily re-
quired, nor, on the other hand, is there
any method of preventing the presentment
of an indictment except by summary dis-
charge. 24__/

Apart from any discretion to forestall unwanted action by

discharging the grand jury,    the court has some additional

power to deal with any submission the grand jury is able to

make. That power consists of the court’s ability to expunge,

in whole or in part, a grand jury report that the court con-

siders illegal or improper.

23__/ United States v. Smyth, supra, 104 F. Supp. at 293.

.24__/I__d. at 292 (footnote omitted).

~ Whether the district court for the District of Columbia
has power to discharge the so-called Watergate grand jury before
the grand jury believes it has completed its business is debatable.
In legislation modeled on the "special grand jury" statute, 18
U.S.C. $3331(b), Congress by law has extended its term until June
4, 1974. Pub. L. 93-172, 87 Star. 691. Under 18 U.S.C. $3331(b),
a grand jury ordered discharged before it determines it has com-
pleted its business may apply to the chief judge of the circuit
for an order continuing its life, and its term continues until
that application is decided. In Public Law 93-172, Congress
authorized the Watergate grand jury to apply for such an order
if it disagrees with a decision not to extend its term beyond
June 4, 1974.



power to expunge a grand jury report is based on the

.court’s inherent power to control its own processes and records,
_slnce the grand jury makes its report to the court, and upon

acceptance, the report becomes part of the court’s files.

Applying this rationale, one court has ruled that~a motion to

expunge is not an adversary proceeding, and that the prosecuting

attorney is not bound to defend the propriety or legality of the
26/

report and may, indeed, even join in wanting it expunged.--

Although this reliance on the court’s "inherent power" suggests

that the court on its own motion might review and expunge a re-

port, I am not aware of any instance in which a court has done

so. Rather, the invariable practice seems to be for the district

court to receive the report and then permit any aggrieved

parties to move to strike it.

2__~ Application of United Electrical Radio & Machine Workers,
109 F. Supp. 92 (S.D.N.Y.). In that case, Judge Edelstein d~clined
to rule on the motion, ruling that it should be referred to the
judge who initially accepted the report. (The merits were later
reached by Judge Weinfeld. See iii F. Supp. 858.) A similar
result was reached by a trial judge who refused to dismiss an
indictment based on alleged prejudice from a report received by
another judge at the time the indictment was returned. See United
States v. ~nnelly, 129 F. Supp. 786 (D. Minn. 1955).

27/ See generally, Orfield, su__u~, 22 F.R.D. at 446-447.
In App--[ication of United Electrical, Radio & Machine Workers,
~, 111 F. Supp. at 869, the court noted ’that in the prior
slxteen years, grand juries in the Southern District of New York
had filed at least fourteen reports "without challenge."
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Some illustrative cases will demonstrate how the courts

~ave dealt with grand jury reports. In Application of United
%

Electrical, Radio & Machine Workers, supra, 111 F. Supp. 858,

Judge Weinfeld considered a motion to expunge from the court

records a grand jury presentment that described the possible

offenses the grand jury had considered and the evidence it had

heard concerning submission of false "non-communist party mem-

bership" affidavits to the National Labor Relations Board. The

report characterized the affidavits as not "worth the paper they

are printed on" and recommended to the Labor Board that it re-

voke the certification of certain unions because of the failure

of their officers to comply with various requirements of the

Taft-Hartley Act. A copy of the presentment was sent to the

Board, which thereafter secured court approval for disclosure

of the.names of thirteen union officers who had appeared before

the grand jury. At that point, some unions and officers moved

the court to expunge the report. For reasons discussed above,

the court concluded that the grand jury had exceeded its proper

function in making such a report and ordered it expunged.

28/ In an analogous case, a federal court in a civil rights
action--under 42 U.S.C. S1983 ordered expunged and destroyed a
public report filed by a state grand jury after investigation of
the Kent State tragedy. The narrative report accused unnamed but
identifiable faculty members of responsibility for the tragic
consequences of the demonstration because of certain public
statements they had made. The court concluded that the report
exceeded the grand jury’s powers under Ohio law; invaded the
(continued on next page)
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Later federal decisions, as discussed above, have declined

to follow Judge Weinfeld’s per se decision but have instead

focused on the particular circumstances surrounding a grand jury

report. Judge Thomsen recently formulated the proper inquiry

the court should make when confronted with the question of

possible suppression of a grand jury report:

The Court is the agency which must weigh
in each case the various interests involved,
including the right of the public to know
and the rights of the persons mentioned in
the presentment, whether they are charged
or not. The Court should regulate the
amount of disclosure, to be sure that it
is no greater than is required by the pub-
lic "interest in knowing" when weighed
against the rights of the persons mentioned
in the presentment. 29__/

(continuation of footnote 28)

function of the petit jury by purporting to make findings of fact,
rather than allegations based solely on probable cause; and
violated requirements of grand jury secrecy. Significantly, the
court concluded that the report had not denied the identifiable
individuals any rights to due process--~to contront witnesses,
and to be informed of specific charges under the Fifth, Sixth,
and Fourteenth Amendments, but that in the circumstances the
report had violated First Amendment rights of free speech and
free association. See ~ammond v. Brown, 323 F. Supp. 326, 337-
351 (N.D. Ohio), aff’d on opinion ~-0~, 450 F.2d 480, 482 (6th
Cir. 1971).

29__/ In re Presentment of Special Grand Jury, January 1969,
supra, 315 F. Supp. at 678.
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In that case the federal grand jury in Baltimore had been

investigating possible corruption in connection with federal

construction contracts, and returned a number of indictments.

The grand-jury foreman then appeared in open court to read a

"presentment" that described the course of the extensive in-

vestigation; the presentment also stated that the grand jury was

prepared to return further indictments against additional de-

fendants, that the United States Attorney was prepared to con-

cur in signing the indictments but had been directed by the

Attorney General not to do so. The foreman delivered the pro-

posed indictments to the court under seal. The court solicited

the views of the Department of Justice and specially appointed

amicus curiae on whether the "presentment" should be kept

secret. In the interim, several persons claiming they believed

they were named in the proposed indictments appeared anonymously

through counsel and moved for suppression and expungement of the

"presentment" and the proposed indictments. The movants procured

an order from a circuit judge requiring that Judge Thomsen make

his decision on the basis of an in camera hearing. The pro-

cedure then followed was to have the grand jury appear in open

court, advise the clerk in the customary way that they had

"indictments," and upon delivery of the unsigned proposed in-

dictments the court cleared the courtroom for an in camera hear-

ing. The court concluded:
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It is not necessary in this case to
attempt to lay down a rule which should
apply in all situations. Each case should
be decided on its own facts and circum-
stances. Here, there has been much dis-
cussion and disclosure in the communications
media, some true, and some not true, partic-
ularly during the last few days. The people
who have been investigated have been dis-
closed, and there have been rumors in the
press naming persons who it does not appear
have even been investigated. Under these
circumstances, the Court concludes that the
substance of the charges in the indictment
should be disclosed, omitting certain por-
tions as to which the Court, in the exer-
cise of its discretion, concludes that the
public interest in disclosure is outweighed
by the private prejudice to the persons
involved, none of whom are charged with any
crime in the proposed indictment. 30__/

The court thereupon filed a summary of the proposed indict-

ment ("presentment"), including the names Of the proposed defend-

ants and the allegations against them, and also including the

names of the federal officials (Sen. Russell Long, Rep. Hale

Boggs, and the Architect of the Capitol) who were the intended

bribe recipients but who were not charged with actually receiving

any money.

The Fifth Circuit granted partial relief in a recent case

in which the district judge had ruled he had no power or discre-

30/ 315 F. Supp. at 678-679. The court also ordered public
disclosure of the Justice Department memorandum explaining the
reasons for instructing the initial United States Attorney and
his successor not to sign the proposed indictment. 315 F. Supp.
at 680-681.
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tion to expunge a grand jury report and would not, in any event,

exercise such power in that case.    There a federal grand jury

had investigated the circumstances surrounding dismissal of

state narcotics charges because of the possibility that there

was a conspiracy to discredit a federal agent who had testified

in the case and had given testimony before the grand jury that

led to several indictments. The grand jury found no criminal

violations, but filed a report commenting on the extent of the

local narcotics problem, urging the local district attorney to

prepare his case and his witnesses better, and criticizing the

state judge for prematurely dismissing the case. The district

court had accepted the grand jury’s request that the report be

filed as a public record. Upon the denial of the state judge’s

motion to expunge the report, the court of appeals reversed in

part. After noting some of the factors that the courts have

traditionally considered in deciding whether to expunge some

or all of a grand jury report, the appellate court ordered

deleted those portions of the report that referred specifically

to local officials because, under the circumstances, that

31__/ In re Grand Jury Presentment, supra, 479 F.2d 458.
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criticism served no legitimate federal interest.

Finally, similar issues arose in a related context when a

federal grand jury submitted an oral and a written statement to

the court recon~ending that the court transmit to city and state
33___/

officials some of the evidence the grand jury had heard.

Sparked by that recommendation, the State Attorney General and

the local district attorney applied for disclosure of the evi-

dence. The United States opposed the release of the evidence

until related indictments returned by the grand jury could be

tried. Chief Judge Bryan termed the suggestion of referral of

the evidence to local authorities "wholly proper" but co~ented

that the report should have been confined to a simple recommen-

dation to that effect, without contemporaneous disclosure of

"the tenor or purport of the evidence before them" or of "the
34/

implications the jurors drew from this evidence."--The judge

32__/ Among the factors listed as pertinent to the decision
of any court faced with this question were: Whether the report
describes general community conditions or identifiable individ-
uals; whether the individuals are public officials or only
private citizens; whether the public interest in the contents
of the report outweighs any harm to named individuals; whether
the conduct described is indictable; and whether there are other
remedies available to the persons involved. 479 F.2d at 460-461
n.2.

33/ In re Petition for Disclosure of Evidence Before the
Octob~ 1959 Grand Jury, supra, 184 F. Supp. 38.

3~/ 184 F. Supp. at 40.
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ruled that the normal strictures of grand jury secrecy are

relaxed "whenever the public interest would be better served by

delivering up the grand jury evidence." Since the local prose-

cutor had shown a legitimate need for the evidence in discharg-

ing his official responsibilities to investigate and prosecute

35/criminal offenses, the court granted the application.-- The

court ordered the United States Attorney to make the testimony

available, through the clerk of the court, for the local prose-

cutor to review it. The court also urged the local prosecutor

to keep the information confidential "as far as practicable" and

also acceded to the United States Attorney’s request that the

access await the disposition of the pending federal charges.

35/ The court ruled that the provision of Rule 6(e),
autho~-~zing disclosure "preliminarily to or in connection with
a judicial proceeding," is not confined to proceedings in fed-
eral courts. The House of Representatives, in passing upon the
impeachment question, serves a function akin to a grand jury’s
in deciding whether to press charges of "high crimes or mis-
demeanors" for trial before the Senate sitting as a court of
impeachment. By analogy, therefore, disclosure of grand jury
evidence for use by the House for this purpose seems within the
fair intendment of Rule 6(e), and it is doubtful that rule could
have been intended to prevent the court and grand jury from
making such evidence available for so fundamental a purpose.
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IV CONCLUSION

On the basis of the foregoing analysis, it is my opinion

that a federal grand jury has the right to submit a report of

its own design that deals with matters of legitimate concern

to the federal government. The district court is entitled to

receive such a report, to consider carefully any recommenda-

tions it may make about further action, and to expunge any

portions of the report that, with due deference to the grand

jury’s own assessment, are found not in the overall public

interest.



This does not militate against listing in the

bill of particulars later to be filed a number of

individuals (including the President if need be) of

having co~nitted acts that formed a part of the

conspiracy. A list of these individuals will be

furnished you and your permission to name them will

be sought.



WATERGATE SPECIAL PROSECUTION FORCE

Memorandum
TO

FROM

: ~eon Jaworski, Henry Ruth, and
Richard Ben-Venist~

: Philip A. Lacovar~’~

DEPARTMENT OF JUSTICE

DATE: Feb. 6, 1974

stJ-Bj~cr: President -- Grand.Jur[. Presentment

Attached for your information is Peter Kreindler’s
memorandum which reports that there is historical precedent
for a grand jury’s return of a presentment making allegations
against an impeachable official which are then forwarded to the
House of Representatives for its discharge of its constitutional
responsibilities.

According to the newspapers, the staff of the House
Judiciary Committee is aware of this precedent which in fact
is recorded as one of the authoritative precedents in the
parliamentary materials of the House.

cc: Peter Kreindler



~ WATERGATE SPECIAL PROSECUTION FORCE

Memorandum
TO    : Philip A. Lacovara

DEPARTMENT OF JUSTICE

DATE:February 8, 1974

FROM :Peter M. Kreindler~

President -- Grand Jury Presentment

Deschler’s annotation to .Jefferson’s Manual of Parliamentary
Practice states that impeachment may be set "i~ motion" "by
charges transmitted from a grand jury." Deschler, Constitution,
Jefferson’s Manual,. and Rules of the Houseof RepreSentatives     ¯
H.R..Doc. No. 384, 92d Cong., 2d Sess. As authority, he cites
the Toulmin impeachment inquiry.

According to Hinds’ Precedents, "[o]n December 16, 1811,
¯ the Speaker laid before the House a letter from Cowles Mead,
speaker of the house of representatives of the Mississippi
Territory, inclosing the copy of a ~resentment against Harry
Toulmin, judge of the superior court for"~’he’ Washington District,
in said Territory, made by the. grand.      . jury of Baldwin County,¯
spe.cifying c~arges against the sa~d 3udge, which were read and
ordered to lie on the table." 3 Hinds’ Precedents ofthe House
of Representatives ~ 2488, at 985 (1907) (emphasis added). A
select committee was appointed "to inquire into the conduct of
Harry Toulmin,,.and after considering the presentment, accompany-
ing papers and the papers submitted in refutation of the charges,
the committee reported "It]hat the charges contained in the
presentment aforesaid have not been supported by the evidence."
The House concurred in the report recommending that there be no
further proceedings. Ibid.

The Toulmin impeachment proceeding is important, of course,
because it provides direct precedent for a grand jury using the
vehicle of presentment for bringing evidence of impeachable
offenses to the House’s attention. As Hinds indicates, the
presentment itself specified charges of misconduct -- support-
ing evidence apparently was transmitted with the formal
presentment. Thus, the Toulmin precedent, supports the argument
that theHouse impeachment inquiry and grand jury proceedings
are not mutually exclusive. Both the House and the grand jury
recognized the grand jury’s responsibility to bring evidence of
impeachable offenses to the House’s attention.
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The Toulmin precedent also undercuts the argument that a
grand jury presentment would be improper because the subject of
the presentment would not have a forum in which to answer the
charges against him. If the presentment is transmitted to the
House, the impeachment inquiry provides a proper forum. It
could be argued, of course, that presentment of a sitting judge,
subject to indictment, is far different from presentment of a
President, arguably not subject to indictment as a matter of
law. But, the Toulmin presentment seems to have involved
misconduct in office and not criminal activity. I drawthis
inference because the select committee report concluded that
"the official conduct of Judge Toulmin has been characterized
by a vigilant attention to the duties of his station."

Finally, the Toulmin precedent will be relevant to any
Rule 6(e) motion for disclosure of evidence to the House.
Rule 6(e) is based on the historic secrecy of grand jury pro-
Ceedings. Thus, precedent will weigh heavily in determining
the purpose and scope of the rule.



WATERGATE SPECIAL PROSECUTION FORCE

-Memorandum
To    :Henry Ruth

FROM :Robert L. Palm,

DEPARTMENT OF JUSTtCE

DATE: February 15, 1974

SUBJECT:Evidence of the President’ s Involvement

In line with our brief discussion this morning,
I have a suggestion to make concerning possible
courses of action open to us and to the grand jury
in dealing with the evidence of the President’s
involvement in the cover-up, should we determine.not
to indict him at this time.

As I understand it, the legal discussion of
the President’s indictability has yielded a reason-
able consensus that, more likely than not, the
Supreme Court would rule that a sitting President
can be indicted, even for conduct that relates to
the performance of his official duties. A decision
not to indict would th#refore rest substantially on
a "policy" judgment that implicitly recognizes, as
it must, the President’s constitutionally separate
accountability within the criminal justice system
but defers criminal action in order to avoid inter-
ference with what is viewed as the priority need for
a resolution of his political accountability in the
pending impeachment proceeding.

If the decision is made not to indict, two
separate sets of issues would remain to be resolved.
First, what action can or must we and the grand jury
take with respect to the evidence so that our decision
not to indict does not result in the evidence being
unavailable to the Congress for its deliberations. In
deciding on a course of action, we must of course
recognize that inevitably Congress will be under
pressure to act quickly and may not have a meaningful
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opportunity to give perspective to the evidence
without a "road map" of some sort. This, it seems
to me, is by far the most difficult problem we have,
one that requires us to act in such a way that our
failure to indict (premised on a desire not to
interfere) does not become an obstruction of the
impeachment inquiry. And it is with this issue
that our discussion, rightly, has been principally
concerned. The most actively discussed alternative
to indictment is a "presentment" by the grand jury,
in the form of a marshalling of our evidence for
transmittal to the House, perhaps with annotations
or narrative explanation by us, if Judge Sirica
permits.

I would urge that we use a similar, though
separate procedure to deal with the second, equally
important, problem presented by a decision not to
indict: how to ensure that our own responsibility
to the criminal justice system is fulfilled, a
responsibility that we now and will bear independently
of the outcome of the impeachment inquiry. In brief,
what I propose is that we and the grand jury do two
things: First, we should prepare a "presentment"
of the evidence for tr.~ansmittal to the House in
whatever form we, the grand jury and Judge Sirica
ultimately determine is most appropriate. Second,
we should ask that the grand jury act on the evidence
with respect to the President as it would with any
other defendant -- including reviewing the evidence
against a set of formal charges in the form of an
indictment prepared by this office; reach a conclusion
as to whether.there is probable-cause to.believe that
~he President is guilty of a violation of criminal
statutes; and if so "present" such formal charges to
Judge Sirica to be maintained unsigned and under seal,
together with the evidence on which the charges are
based, until the impeachment proceeding is concluded.

This procedure seems to me to be the minimum
action acceptable in the circumstances. If we merely
arrange for a transfer of material to the House, with-
out formalizing the grand jury’s judgment at the same



time, we risk an irretrievable compromise of our
ability to proceed effectively against the President
at some later tim% as well as the probably justifi-
able judgment that we improperly "delegated" a
significant portion of our responsibilities to
the Congress.

In the first place, the President is likely
to testify either in the House or in the Senate,
perhaps under subpoena and in spite of an assertion
of his Fifth Amendment privilege. The consequences
of that for a subsequent criminal prosecution are
at best unclear, making it desirable to fix the
contours of our case in advance, as we have done
with other potential defendants who testified before
the Senate.

Secondly, our grand jury will likely have been
discharged by that time. Particularly if the President
were not impeached or were acquitted, even for
political reasons wholly extraneous to his criminal
guilt or innocence, there might well be a practical
disinclination to present the case again, although
we were clear as to his guilt, out of a fear of
seeming vindictive. ID either case, a prior sealed
presentment -- in eff4~t an unsigned indictment --
preserves our flexibility to act on the facts against
the President unembarrassed either by legal problems
unforeseen or not avoided, or by public relations
problems not relevant to the proper result.

My point is not that we shou%~ now decide that
we must (at least eventually) proceed against the
President at all costs, no matter what happens on
the Hill. I suspect, for example, that a judgment
of acquittal, on grounds more or less related to the
charges we would bring, might lead us to the view,
whether on legal or ,~polic~’grounds, that we should
not frustrate the popular decision to retain the
President in office. My point is rather that we
should act now in the way I have outlined simply in
order to preserve our freedom to act later as we
feel is best rather than to put ourselves wholly at
the mercy of speculative political developments yet
to come.



-° WATERGATE SPECIAL PROSECUTION FORCE

Memorandum
DEPARTMENT OF JUSTICE

TO    : Henry Ruth DATE: Feb. 15, 1974

FROM : Philip Lacovara~

SUBJECT: The President

As I see it, there are the following open issues, assuming
(a) no indictment, (b) no charge as unindicted co-conspirator,
and (c) no accusatory presentment:

i. Should there be a report recommending
submission of information to House Judiciary
Committee.

2. If there should be a report, should
such information ~onsist of:

a. A list of evidence that ~e
Committee should seek.

b. The text of testimony and
exhibits (including tapes) considered
material.

c. A narrative statement of the
grand jury’s findings or allegations
concerning the President.

~ d. A combination of these items.

3. Should the grand jury seek to present in

a. Nothing except indictments.

b. A report recommending transmission
of otherwise unidentified evidence.

c. A report including a list of the
testimony and exhibits to be transmitted.

d. A report together with the text
of the testimony and exhibits.

4. Should the court be advised by the Special
Prosecutor :



¯ To act summarily to approve the
grand jury’s request.

b. To accept some or all of the
tendered report and ancillary material
for filing as public records, subject
to later motion to expunge.

c. To receive the material in camera
or in open court but immediately seal
some or all of it until interested
persons can submit objections to its
filing and transmission.

d. To give Counsel for the President
an opportunity to state objections prior
even to receipt of the material.

5. Should the grand jury and/or theSpecial
Prosecutor urge the court:                      "

a. To transmit any approved materials
immediately and to delay the main Water-
gate trial, if necessary.

b. To transmit any approved materials only
after sequestration of the jury in the main
Watergate case.

c. To delay transmission of such materials
until, afterjthe Water,ate trial/ ~

6:~.:"~’~iid the grand jury"and/or Special
Prosecutor urge the court:

a. To transmit the information without
imposing or seeking conditions.

b. To impose (or attempt to impose)
conditions on its use (publicly or
otherwise) for some period of time.

/~. To transmit the material only if
the Committee agrees to abide by some
constraints in its use of them.

7. Should the grand jury submit a general report
on general conditions, problems, recommendations
apart from dealing with evidence concerning the
President.



WATERGATE SPEC~L PROSECUTION FORCE

Memorandum
DEPARTMENT OF JUSTICE

TO    :Leon Jaworski DATE: February 12, 1974

FROM :Carl B. Feldbaum, George T. Frampto
Gerald Goldman, Peter F. Rient

SUBJECT: Attached Memorandum

The attached memorandum was prepared on the basis
of extensive discussions among ourselves and after
consultation with other members of the legal staff.
We submit it to you in the hope that it may assist you
in deciding how best to proceed with respect to the
evidence now before the Watergate Grand Jury.



Recommendation for Action By
The Water@ate Grand Jury

This office will soon be called upon by the

Watergate Grand Jury for recommendations as to what

actions it should take in light of the evidence that

has been presented to it. Since this evidence implicates

the President in a conspiracy to obstruct justice, the

Grand Jury will no doubt be anxious to receive our recommen-

dation, and the reasons therefor, concerning appropriate

action with respect to the President. The purpose of

this memorandum is to aid the process of decision by

focusing attention on two possible courses of action --

indictment and presentment -- and articulating the reasons

for which we believe that one of these courses should be

recommended to the Grand Jury.

The facts described to you in a separate memorandum,

in our view constitute clear and compelling prima facie

evidence of the President’s participation in a conspiracy

to obstruct justice. Assuming tha~,~the Grand Jury agrees

with this assessment, then we are compelled by (1) our

mandate to investigate and prosecute allegations involving

the President, (2) the Grand Jury’s sworn duty to make
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true presentment of all offenses that come to its

knowledge, and (3) ~e paramount importance of reaffirming

the integrity of the law, to recommend that the Grand

Jury express its judgment by the customary method of

indictment or (if we conclude indictment is constitutionally

barred or is otherwise inappropriate) by a presentment

setting out the evidence and the Grand Jury’s conclusion

of criminal activity.

The proposition that we and the Grand Jury have a

duty to reach a conclusion whether the President has acted

criminally and to manifest that conclusion by appropriate

action on the part of the Grand Jury follows from several

considerations. In the first place, the Special Prosecutor’s

"duties and responsibilities" include "full authority for

investigating and prosecuting . . . allegations involving

the President . . ." E.O. No. 551-73, § 0.37 and App. A.

The history of the Watergate matter leaves no doubt that

the Office of the Special Prosecutor was established and

continues to exist because of overwhelming public support

for committing the decision of the President’s criminal

guilt or innocence to the traditional processes of law

enforcement. The need for a Special Prosecutor arose from

widespread public suspicion concerning the ability of the

Executive to identify and pursue any criminal wrong-doing
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by the President and his closest associates -- a suspicion

that created a crisis of confidence in the President, the

Presidency, and the criminal justice system. The unique

arrangements creating and sustaining this office were a

direct result of public conviction that there should be an

independent, responsible body which could be trusted not

only to investigate fully and vigorously all allegations

of criminal wrong-doing, and to determine, on the basis

of all available evidence, whether crimes had in fact been

committed, but also to do so in like fashion as in the case

of allegations of crimin£ activity involving anyone else.

Furthermore, the Grand Jury -- which exists wholly

apart from these arrangements and indeed "is a constitutional

fixture in its own right," Nixon v. Sirica, 487 F.2d 700 --

is obliged under the oath of office taken by each of its

members "diligently, fully and impartially [to] inquire

into and true presentment make of all offenses which will

come to [its] knowledge" and to "present no one from hatred

or malice or leave anyone unpresented from fear, favor,

affection, reward or hope of reward . . ." To recommend

to the Grand Jury any action inconsistent with a definitive

conclusion about the President’s criminal liability based

on the extensive evidence that it has received would thus
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be to counsel abdication of its constitutionally

sanctioned function to "present" crimes committed by

any citizen, regardless of his circumstances or station.

This leads to another consideration -- the

necessity for vindicating the integrity of the law.

No principles are more firmly rooted in our traditions,

or more at stake in the decision facing this office and

the Grand Jury, than that there shall be equal justice

for all and that "(n)o man in this country is so high

that he is above the law." United States v. Le___~e, 106 U.S.

196, 220 (1882). For us or the grand jury to shirk from

an appropriate expression of our honest assessment of

the evidence of the President’s guilt would not only be

a departure from our responsibilities but a dangerous

precedent damaging to the rule of law. The inevitable

conclusion would be that one man, at least, is so far

different from anybody else as to be above the ordinary

processes of the criminal law. The implications of such

a conclusion would be unfortunate under ordinary circum-

stances; but we are not faced with ordinary circumstances --

we are dealing with the very man in whom the Constitution

reposes not only the most power in our society but also

the highest and final obligation to ensure that the law

is obeyed and enforced. Thus, failure to deal evenhandedly



with the President would be an affront to the very

principle on which our system is built. And this

failure would be all the more severe because of the

nature of the crime in question, a conspiracy to obstruct

justice, the purpose of which was to place certain

individuals beyond the reach of the law. The result

would probably be greater public disrespect for the

integrity of the legal process than has already been

created by public knowledge of attempts by the nation’s

highest officials to put themselves beyond the law.*

"     It follows from this analysis of our responsibilities

and those of the grand jury that our duty is to make a

recommendation with respect to the President which is

directed toward enforcement of the criminal law. The

existence of the impeachment mechanism in no way alters

this conclusion. Impeachment is an avowedly "political"

process by which the people’s representatives can remove

a sitting President before the end-of his term based on a

"political" judgment about his fitness to govern. Although

* Another~possible consequence is an increased likelihood
of wrong-doing by a future President who need not fear the
strictures of the criminal law as a limitation on the
exercise of his immense power.
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the matter is subject to debate, Congress’ judgment

about impeachment, in our view, is meant to respond

.~..~4 to considerations that may or may not include and, in

-<’:’.. ;i-; ~’~~ ~.~d ~.,,.~.~ any event, are not limited to whether the President has

.~4 committed.a crime. The Constitution, in other words,

~.,d°es not require that a felony have been comm~itted for
~"

,~:~ ~-~"" ~’,~~’" conviction upon impeachment, nor does it demand that a

~-. ~..~./.~.’ ’..,: :~.~..~"’~’~ felon be ousted from office. In contrast, our criminal

" ~ ~~      justice process exists, and is universally perceived to

exist, for a different purpose, entailing a different

standard: to prosecute crimes with reference to an

apolitical .code applied objectively to all citizens.

For this very reason our office was created as an office

of criminal prosecution, not (as it might have been) as

an independent commission to determine all the facts and

then to make recommendations about anyone’s fitness to

continue to serve in public office. Under the Constitution

the one task is allocated to Congress and the other to the

grand and petit juries.

The constitutional allocation of these separate

functions means that to let "political" considerations

of the kind now being debated in Congress intrude upon

the decision-making of this office and of the Grand Jury

would be to confuse the functions of law enforcement
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and of impeachment, and the result would be further

to undermine public confidence in the integrity of the

legal process. A recent precedent seems instructive.

A substantial segment of the public was critical of the

plea bargain reached with Vice President Agnew not only

because they perceived that on account of his position

Agnew was given much more favorable treatment than would

have been afforded others guilty of similar crimes, but

also because they perceived that a motivating force in

this bargain was the desire of those in power to remove

him from public office. In accomplishing this, the

Executive Branch was regarded as taking upon itself the

decision of fitness for public office. This not only

usurped a decision constitutionally allocated to another

institution -- the Congress could, after all, have

decided against Agnew’s impeachment -- but was seen in

the public eye as a departure from the principle of

equal justice for all.

Thus, we believe that it would be impermissible

for this office to determine its course of action on

the basis of a belief that the President should or

should not be removed from public office. By the same

token, we cannot responsib_.~y~.~leave the question of the

President’s criminal guilt or innocence to the "political"
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process and the "political" judgment of impeachment.

To do so, we feel, would be an abdication of our duties

and those of the Grand Jury, premised only on the view

that for the most powerful, official in the country, the

essence of "justice" is limited to the decision of his

fitness to govern and to ouster from office if he is

found wanting. The Constitu~iqn itself decries such

a premise by stating that a person convicted after

impeachment "shall nevertheless be liable and subject

to Indictment, Trial, Judgment and Punishmer~ according

to Law." If the President were placed so much apart from

all other citizens that he could even escape the

determination of whether there is probable cause to

believe that he has committed a crime, one can only

imagine how much greater the public cynicism would be.

This is not to say that no room exists for inter-

play between the functions of law enforcement and of im-

peachment. We and the Grand Jury would obviously be

remiss if we allowed the impeachment process to go forward

without full knowledge of what the President has in fact

done.* And, indeed, there is precedent for a Grand Jury

* Disclosure of the facts concerning the President’s involve-
ment should not occasion undue pretrial publicity problems
for any of our defendants since the facts add little to those
which will, in any event, be charged in the indictment.



presentment to the House of Representatives of specific,

criminal charges and the evidence supporting them, for

the purpose of impeachment. See 3 Hinds’ Precedents of

the House of Representatives ¯ 2488, at 985 (1907). But

assuring that the House has at its disposal information

concerning the President’s involvement in Watergate does

not fulfill our function or that of the Grand Jury. We

and the Grand Jury do not exist merely for the purpose of

assuring that debate on impeachment is fully informed.

In short, we do not believe that mere transmission

of our evidence to Congress is a satisfactory means of

discharging our responsibilities or those of the Grand

Jury. Nor do we believe that our decision about how to

proceed in the matter of the President should be influenced

by the likelihood that some "polfical" mechanism will

determine his "fitness" for office or by any other abstract

notion of how "justice" can be served other than by enforce-

ment of the criminal law. We and the Grand Jury are the

only ones who can make the decision that we, in large part,

were established, and the Grand Jury is sworn, to make --

the decision whether the President has acted criminally.

If we and the Grand Jury refuse to make that judgment, the

consequences for the criminal justice system and for

public confidence in the law will, in our view, be most

unfortunate.
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II.

Assuming the validity of the foregoing conclusions,

the question to be addressed is whether we should recommend

to the Grand Jury an indictment or a presentment of the

President.

As we understand it, the conclusions regarding

indictment of an incumbent President reached by the

Department of Justice, the U.S. Attorney’s office, and

this office, are all consistent: there is nothing in the

language or l@gislative history of the Constitution that

bars indictment of a sitting President, but there are a

number of ~’policy" factors that weigh heavily against it.

Chief among these are (i) that indictment would be

equivalent to substantially disabling, if not functionally

removing, the President from office -- a decision that is

Constitutionally allocated to Congress and not to a

prosecutor’s office and Grand Jury; and (2) that indictment

would create a dangerous precedent for abuses in the future,

even if justified by the facts in this case.

Before addressing these considerations relating

to the President’s indictability, we should point out that

we recognize that these "policy" factors are relevant not

only to the question whether the President can legally be

indicted but also to the question whether, as a matter of
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prosecutorial discretion, he should be. We need not be

convinced in other words, of the unconstitutionality of

indictment to recommend against it. The issue of

"pr0secutorial discretion," however, does not arise in

the traditional sense. The factors that customarily inform

an exercise of prosecutorial discretion not to press all

the charges warranted by the evidence uniformly militate

in favor of indictment in this case. These include the

nature of the offense and strength of the evidence, the

background and other activities of the potential defendant,

his degree of culpability, the extent of his cooperation,

and the presence or ~sence of various mitigating circum-

stances.* Rather, the "policy" factors advanced against

the appropriateness of indicting~ the President are more

general public policy or quasi-Constitutional considerations

concerning the proper relationship between the President,

the criminal justice system, and the Congress.

For many of the same reasons set out in the first

part of this Memorandum, some of us cannot easily accept

* Apparently, the only significant defense available to
the President should he be indicted appears to be a legal
defense based on constitutional provisions concerning his
tenure in office -- provisions that do ~not absolve"him of
liability once he leaves office and that in no way mitigate
his culpability.
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the proposition that such "policy considerations" --

in essence, political considerations -- should be

dispositive of the President’s indictability. While

not suggesting that such matters are entirely outside

our purview in deciding upon whether indictment is the

proper course, we believe that too heavy reliance on

them threatens abdication of our peculiar responsibility

in favor of another process designed to produce a

different kind of decision, and risks further public

disillusionment with the principle of equal (and unpoliticized)

justice.* In short, there is a good argument that in

deciding whether the President can appropriately be

¯ ~i~ indicted it is not u to us to weigh, the politics of

P                                      ’thful
~’~the matter at all hut to do our job and do it fal       Y

~o~. - .......... ~;~rations against indictment,
~j~.~ In evaluanlng ~ne ~vn~=

we believe that the second one mentioned -- that of creating

has llttle merlt. To beg~n wlth,
a dangerous precedent --       "          "            "    "

* Congress, as the people’s representative, is in a far
better position to weigh these factors. It may decide, for
example, to remove the President from office but to immunize
him from prosecution. Whatever its decision, Congress will
have acted openly and the people and history can judge the
validity of its decision. We would be formulating public
policy in private, and th~.e.is nothing in our mandate or
backgrounds that gives us-expertise or responsibility for
such a policy-making role.
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the argument sweeps with too broad a brush, .for the

.possibility of abuse inheres in the exercise of any

responsibility. Moreover, the quantum of proof we believe

should be required to support a recommendation of indictment

(or presentment) -- that the evidence of the President’s

guilt be direct, clear~ and compelling, and that it admit

of no misinterpretation -- is a substantial bulwark against

future abuse and against charges of improper action on our

part. Furthermore, the fact that the President normally

exercises the ultimate prosecutorial authority of the

Federal Government and can, in the ordinary course, prevent

his subordinate officers and employees from prosecuting

him conclusively puts to rest any fear that maverick or

partisan prosecutors might subject the President ~ un-

justified future harrassment in the Federal courts.* In

the case before us, of course, both the Legislative and

Executive branches have recognized the uniqueness of the

situation by endorsing creation of a special officer

explicitly authorized to "prosecute" allegations concerning

* Even if the President can be indicted in the federal
courts, we believe there is no question but that considerations
of federalism would bar his indictment in a state court and
that adequate remedies for preventing such action exist.
Thus indictment of the President for federal crimes will
not provide a precedent for local prosecutors who might
seek to harrass the President by indicting .... him for local
or state crimes.
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the President himself, and insulated to a considerable

extent from contrary instructions or dismissal by the

President. If at some future time circumstances require

appointment of a new ,’Special Prosecutor," then the

precedent set here would not be a dangerous one, More-

over, even if the risks of future abuse were great, which

we think they are not, those risks would have to be weighed

against the harmful precedent of failing to act appropriately

in the case before us. The best way to prevent a situation

like the one we have now from occurring again is to assure

that the criminal justice process fulfills its historic

responsibilities, thus reaffirming the principle that the

President, like everyone else, is subject to prosecution

for commission of serious crimes.
The other serious argument against indictment is

that it would be the ,,equivalent" of impeachment because

if the President were convicted-and incarcerated (and even
if he had to prepare for and undergo trial) he would no longer

be able to discharge the duties of his office; and in any

event the country would be brought to a standstill prior

to trial by the existence of outstanding and unresolved

charges against a President who refused to resign or was

not impeached.
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The answer to this argument is that ~the ~isruption

caused by indictment and trial of the President would be

no greater, and possibly less, than that caused by the

impeachment process.* The institution of criminal charges

might well reduce considerably the time during which the

disruptive effect was felt, considering how quickly Mr.

Nixon could be tried on a specific charge based on tapes

and a few prosecution witnesses, contrasted with what

promises to be a terribly drawn out, divisive, and possibly

inconclusive process of impeachment and trial in Congress

on a variety of less distinct charges.

Moreover, at least some of our evidence showing

the President’s complicity in illegal activity is probably

going to become public in any event, particularly if we

have an obligation to communicate the evidence to the

Congress. If our primary concern is the impact of that

information on the conduct of our domestic and foreign

affairs should the President attempt to remain in office,

* Of course, the President clearly could not perform the
duties of his office while in jail, but the Twenty-Fifth
Amendment provides a mechanism by which the Vice President
can govern the country should the President become "unable
to discharge the powers and duties of his office."
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then it might be better for it to come out in the

traditional legal form of specific, distinct allegations

which can then be determined to public satisfaction in a

traditional proceeding according to a customary standard

applicable to all citizens. The fact that some evidence

of criminal activity will probably become public in any

event also means the public will eventually realize we had

evidence we did not act upon. This would certainly raise

serious questions about the performance of this office and

the integrity of the criminal justice system.

Finally, the Framers obviously contemplated some

disruption in the Executive Branch ¯ as a necessary and

bearable cost to providing the people -- through the

impeachment mechanism -- with a remedy for gross mis-

conduct. Since the Framers did not specifically provide

for Presidential immunity from indictment, it could be

concluded that they also contemplated that if a President

engaged in serious criminal activity destroying public

confidence in the Executive, the same cost should be

borne in connection with institution of ordinary criminal

charges.

In the final analysis, if impositiQn of criminal

charges indeed results in uncertainty and paralysis in the
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conduct of governmental affairs, the remedy is readily

available in the hands of Congress -- that is, impeachment,

if the President refuses to resign -- and the grounds for

impeachment will then mquestionably be on the table. If

the people then believe that such an impasse is intolerable,

they will compel their representatives to act.

Although, we are of different minds about the final

outcome in balancing these considerations relating to the

President’s indictability, we all agree on the fundamental

premise of this memorandum: the real issue before us is

not whether to recommend that the Grand Jury manifest its

conclusion about the President’s guilt or innocence, but

how we should recommend that it do so. If we conclude that

indictment of the President is constitutionally ba~edor is

inappropriate, then we and the Grand Jury can and must

fulfill our responsibilities to the public and to the

law by recommending a Grand Jury presentment setting out

~ i~idetail the most Important evldence and the Grand Jury s

clusions that the President has vlolated certaln crlm~nal

" ~’would have been indicted were he not President.

There appears to be no question of the propriety or legality

of such a course, and there is precedent for it as
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pointed out above.*

Expression of the Grand Jury,s conclusion about

the President’s guilt through a presentment, rather than

formal institution of charges by indictment, meets most

of the arguments against indictment canvassed above. A

presentment would raise no spectre of Presidental preparation

for a trial or possible imprisonment. Moreover, although
presentment might still affect the ability of the Executive

~’2~ to conduct governmental affairs, it would not functionally

disable the President or result i_~facto in his removal

from office.

Presentment offers the additional advantage of

focusing the issues that must be resolved by Congress

without infringing on Congress’ constitutional perogatives.

While indictment would set in motion an independent process

for determining Presidential guilt or innocence, perhaps

adding to the present ambiguity regarding institutional

* A separate question would then be raised whether or not
to name the President as a co-conspirator in our main
indictment. The evidence is clear the the Preside~joined
the conspiracy that will be charged in that indictment.
Failure to name him as a co-conspirator in our case would
serve no purpose since we would have to name him in our Bill
of Particulars in any event. In addition, the existence of
a presentment would vitiate the strongest argument against
naming the President, that of "fairnesW’, as is discussed
in the following text.
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responsibilities, presentment would signal to Congress

our belief that no further action can or should be taken

through the ordinary criminal process against a sitting

President. The result would be that responsibility for

further action would be placed squarely upon Congress,

and that Congress would then have an unambiguous basis

for swift action.

On the other hand, presentment arguably raises

an additional problem not raised by indictment -- lack

of "fairness" to the President. The President, it may

be urged, has no way to meet or contest charges articulated

in a presentment. Although logically the problem cannot

be dismissed, it seems more theoretical than real. It

should be remembered, first, that~this is a "problem"

created by a desire to avoid the even greater "p~oblem"

for..the President of indicting him. To put the point

another way, the alleged unfairness to the President must

be weighed against the unfairness to the public and the

damage to the rule of law should we and the Grand Jury,

contrary to our responsibilities, altogether fail to act

on the evidence that we have gathered, thereby depriving

the public of our conclusion about what that evidence shows.

Moreover, the truth of the matter is that the President

has almost unlimited access to the media and the evidence
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in his own possession. He is, therefore, in a position

to answer any charges directly to the country.

In reality, it is the people who have not had the

opportunity to have a disinterested and independent

representative of the public interest examine the evidence

and arrive at an informed and professional conclusion about

what it shows. That is the reason we are here. That is

the reason we have concluded that the only responsible

recommendation we can make to the Grand Jury is that if it

finds clear and compelling prima facie evidence that the

President participated in a conspiracy to obstruct justice,

the Grand Jury should manifest that conclusion.

In sum, if the Grand Jury finds probable cause to

believe the President acted criminally, then it is essential

that this simple, primary truth emerge from the action we

and the Grand Jury take: that but for the fact that he is

President, Richard Nixon would have been indicted. This

fundamental conclusion should not be allowed to be lost

in a recitation of facts or sources of evidence that

omits the basic judgment involved or leaves it open to

public (and Congressional) speculation and debate. Such

a critical omission would, in our view, (1) avoid the

mandate of the Special Prosecutor to investigate and
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prosecute allegations involving the President, ~(2)

evade the responsibility of the Grand Jury to make

true presentment of all offenses which come to its

knowledge, (3) confuse the distinct purposes of the

criminal justice system and the political system, and,

(4) ultimately, dilute the force of law in our social

and governmental processes.

Carl B. Feldbaum
George T. Frampton
Gerald Goldman
Peter F. Rient



IN P.~ F~PORT ~%/ND P~ECO~tqENDA-
TION OF JLq~E 5,    1972 GP~AND
JURY CONCERNING TR-~-NSMISS!ON
OF EVIDENCE    TO THE HOUSE OF
~PRESEN~ATIVES

Misc. No.

P~EPORT AND RECOI,D~NDATION

The Jth.ne 5, 1972 Grand Jury has heard evidence that

has led it to return the indictments being submitted here-

with. It has also heard evidence that it regards as having

a material bearing on matters that are within the primary

jurisdiction of the House of Representatives Con~mittee on

the Judiciary in its present investigation to determine

wn~her sufficient grotrnds exist for the House of Repre-

sentatives to exercise its constitutional power to impeach

Richard M. Nixon, President of the United States. It is

.......... ~u_~ that it should presently defer

to the House of Representatives and allow the House to

determine what action may be warranted at this time by this

evidence.

It is the Grand Jury’s strong and unanimous recom~menda-

~ion to the Court, therefore, that the evidence referred to

above be transmitted forthwit~h to the House Judiciary Com~nittee



___: S ................ ’--, conslder~d,

an~ utilized "’{ ~" .,.._..~ due re~ard for avoiding any ~nnecessary

interference with ’~- _t~,= ability of the Court to conduct fair

t-{ ~!s of persons ~nder criminal indictment.

The Grand Jury has compiled the evidence it recommends

be transmitted to the House Judiciary Committee and it has

instructed the Foreman to submit this evidence to the Court

under seal for the Court’s consideration.

Respectfully submitted.

J’~ne 5 1972 Grand JuryForeman, ,
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~TNITED STATES GOVERNMENT

Memorandum
TO :Honorable Archibald Cox

Special Prosecutor
DATE: June 13, 1973

¯Earl J. Silbert
FROM

~,~ [ "Principal AssistantUnited States Attorney ..,

sus/scr: At tachment      "

Attached for your. information is a copy of a
memorandum to me concerning the possibility of an
indictment of. the President. As the memo itself
indicates, it is obviously a preliminary survey.

Also on June 7, 19.73, I delivered to your office
a memorandum, dated June 7, 1973, setting forth the
current status of the Watergate investigation conducted
by the~ United States At.t.orney’s Office¯
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DEPARTMENTOF JUITICg

TO : Earl J. Silbert
Principal A’ssistant

United States Attorney

DATE: June 7, 1973

FRO.~ " Paul L. Friedman

Administrative Assistant
United States Attorney

su~J~.CT: Constitutionality of Indicting the President

This memorandum constit@s a preliminary response-
to your requestof May 3, 1973 that I research the
question of whether, the President of the United States

may be indicted by a. federal ~rand jury if he has not
first been impeached by the HOuse of Representatives
and tried and convicted by the Senate. The memorandum
is .less than complete in its analysis because the
authorities are meager, those that do exist have been

~-_~ extremely difficult to locate at the Library of Congress,
apparently because of. the renewed interest in ~he sub-
ject of impeachment, and because my time has been limited.

While I have found no authority that has directly
addressed the question whethe~r a sitting Presid~ent may
be indicted, the recent criminal conviction of ;Cikcuit
Judge Otto Kerner demonstrates ’that an.officia1~ who.may
be impeached under the Constitution may nevertlleless be
subjected to the normal criminal process prior/to im-
peachment. _I/ Theoretically., the same conclusion should
apply to the President, fo.r. our system of government is
based in part upon a rejection of the notion that "the
king can do no wrong." 2/ Yet, somehow, the President
is different from other impeachable officials. He embodies
the entire Executive Branch, a coordinate branch of
government. Accordingly, it is probably accurate to state.
that, "[b]y custom, the President is exempt from ordinary.

"i/ "Federal judges are entitled, like bther people to
the full freedom of the First Amendment. If they breach
a law, they can he prosecuted. If they become corrupt or
sit in cases in which they have a personal or family stake,
they canbe impeached by ’,Congress." Chandler v. Judic~ol
Council, 398 U.S. 74, 1.40 (1970)(Douglas, J., dissenting].
See also id. at 141-142 ~Black, J., dissenting).

2/ (Footnote on next
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criminal proceedings. Thus, a President would have to
be removed from office before he could be charged with
crimes in ~he regular courts. This immunity does not
apply to judges and other officers." Smith, The American
Way of Impeachment, N.Y. Times M__a~., (May 27, 1973), at I0.

As Professor Corwl~ has stated:

The extent of the President’s own
liability under the ordinary law, while
he is clothed with official authority,
is anmtter of some doubt. Impeachment
aside, his principal-responsibility seems
to be simply his accountability, as Chief
Justice Marshall expressed it, "to his
country in his political character, and
to his own conscience." [E. Corwin, The
Constitution and ~at It Means Tod~y
Y32 (1958).     -          -

There is, however, another view. As Rawle has
hoted: "[T]he ordinary tribunals. . , are not precluded,
either before or after an.<~impeachment, from taking
cognizance of the public and official delin.que~cy."
W. Rawle A View of The Constitution of The United States
of America-2Y5 (1970-ed.~. And during the staoe de~ates
on ~he proposed Constitution, Mr. Iredell of N~rth
Carolina argued :                                    ~

~/ That maxim cannot apply to the Presid’ent "because the
Constitution admits that ~e can do wrong~ and has provided,
by the proceeding of impeachment, for his trial for wrong-
doing, and his removal from office if found quilty ....
It is to be observed that the English maxim does not de-
clare.that the government or those who administer it, can
do no wrong, for it is a part of the principle itself that
wrong may be done by the governing power, for which the
ministry for the time being is held responsible; and the
ministers like our President, per_soqa.ll~.__may be impeached;
or, if the wrong amounts to a crime, they may be indicted
and tried at law for the offense." Lansford v. United State.s
101 U.S. 341, 343 (1879)(emphasis supplied); cf. Branzbu~.K
v. ~, 408 U.S. 665, 688-689 n.26 (1972).

|
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If he [the President] commits any mis-
demeanor in office, he is impeachable, re-
movable from office, and incapacitated to
hold any office of honor, trust or profit.
If he commits any crime, he is punishable
by the laws of his country, and in capital
cases may be deprived of his life. 4
J Elliott, The Debates in The Several

State Conventions on The Adoption of The

~ederaT Constitutio-~ ~ ~1896).

The foremost commentator on the Constitution,
Joseph Story, has noted that there was little debate
at the Constitutiona-I Convent~.on about the provision
limiting the .sentence upon impeachments to removal-
and disqualification from office. 2 J. Story,
Commentaries on The Constitution of The United States

§ 785 at 254-255 (1970 ed.). Accordingly, the precise
wording of the clause, was probably not given m~ch
attention by the framers.~’~ Yet, the Constitution, by.
pits tern~s seems to imply that indictment may o~ly
follow impeachment, not precede it:

Judgment in Cases of Impeachment shal~ n’ot
extend further than to rembval from Office, and
disqualification to hold and enjoy any Office of

¯ honor, Trust or Profit under the United Si~ates:
but the Party convicted, shall nevert.heless be
liable and subject to Indictment, Trial, Judgment
and Punishment, according to Law. U. S. Const.,

Art. I, §. 3, cl. 7.

While perhaps not consciously considering which was
intended to come first and which second, the writer of
Federalist No. 65 apparently thought that impeachment
must precede indictment:



The punishment which may be the con-
sequence of conviction upon impeachment,
is not to terminate the chastisement.of
the offender. After havin$ been .sentenced
to a perpetual ostracism from the esteem
and confidenc~ and honors and emoluments
of his~ country, he will still be liable to~rosecution and punishment in the ordinary.

course of law. (emphasis supplied)

This view was reiterated in Federalist No. 69:

The President of the United States would
be liable to be. impeached, tried and upon
conviction of treason, bribery, or other high

crimes or misdemeanors, ~emoved from office,
and would afterwards be liabie to prosecution.
and punishment in the ordinary, course of law.
(Emphasis supplied).          ..

...Joseph Story apparently .shared this view, but he--
suggested that indictment,., and criminal trial may
follow even an acquittal °~t a trial on Articles of
Impeachment. See J. Story, :~u.pr~., § 780 at 25~-251.

Story’s view, however, must b~e erroneous if a pri-
mary purpose for postponing indictment until after
impeachment is to preserve the .effectiveness of the
Executive Branch of government and to avoid a ~evas

tating economic and international impact upon ~the
county. 3/

~3/ Indeed, one can conceive of situations where an ordinary
citizen should be subjected to criminal sanctions and       ..
yet where a President who commits the same acts should not
be impeached, because certain offenses -- e._a_g~_, drunken
driving, negligent homicide, carrying a pistol without a
license -- would not necessarily make man unfit to serve
as President. Thus where a President is either acquitted
after a trial on Articles of Impeachment or is not impe.ached
in the first instance,, it may be that he should not be in-
dicted even though he is tech~ically guilty. The interests
of the country may be better served by allowing the criminally
culpable. President to go unpunished in the courts of
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Thus, the constitutional theory underlying the
Impeachment clause suggests that regardless of what
evidence you may accumulate against the President in
the Watergate case, the grand jury should ~. not indict
him prior to impeachment. There are at least four
practical r0easons which suggest that no indictment
should be returned without first giving the House of
Representatives an qpportunity to file Articles of.
Impeachment:

I: The Executive Power is vested in the President-
of the United States. U. S. Const., Art. II, § i. All

indictments must be signed by the attorney for the
Government, be he the Attorney General or his ~designee

Or the United States Attorney[. Fed. R. Crim. P. 7.
When signing an indictment, the attorney, a member .of
the Executive Brancb~ is acting for the Pr.esident of
the United States, and he is only permitted to act in
that capacity at the pleasure of the ~President. Clearly
he cannot violate an order of the President. -If he
threatened to return an in~dictment in court against the

President, he could be ordered to desis~ from-~uch action,
and presumably the return of such an indictm@nt in the
face of such an order would be null _and void. ¯ It is
even conceivable that the President could orde± the arres.t
of a United States Attorney, an Attorney Gener~l or a
Special Prosecutor who returned an indictment ~n th’e face

of a direct order not to do so.                  ~

2.      indicted and convicted whiie°still serving
as President, the Presmden[ .would have the power to
.grant himself (~nd others convicted with him) a pardon,
relief not available in the case of impeachment. Art. II,
§ 2. Once pardoned, he would never be able to be retried
on the. criminal charges, jeopardy having attached, even
if he were later convicted ~nd removed from office upon
Art-icles of Impeachment.
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3. There would .be a devastating effect upon the
country both.economically and in foreign affairs, if
the President of the United States, while still serving
in that capacity were indicted by ~ grand jury for a    .-~-
criminal offense. He would still be functioning as
President and might well. refuse to resign if he felt
the charges .were unjustified or that he could ride out
the storm.- Even if convicted, hewould still continue
as President unless impeached by the House of Representa-
tives and convicted by the Senate. There is a serious
question of whether the country would be able to survive
such a situation.

4. The~precedent of indicting a sitting President,
once .established by a responsible grand~ jury under the
direction of responsible federal n.onpolitical prosecutors,
is likely to be repeated by irresponsibl’e or politically-
motivated elected~ state and county district attorneys,
some of whom may institute criminal charges without the
buffer of the grand jury and at their own whim.    .

If there i~ evidence to implicate ~the President
criminally in the Wa~ergate case, I nevertheless would
recommend .that he not be charged as a defendant. It
may be appropriate to name him as an unindicted~ co-
conspirator, although I have so~e doubts even about this
procedure. Probably the best approach in such a case
would be for the grand jury to make a r~port of the:
evidence which it has discovered concerning the President’s
involvement. The report could either be made to the public
or, more appropriately, to the House of Representatives
which has the power to impeach.



WATERGATE SPECIAL PROSECUTION FORCE

Memorandum
TO    : Leon Jaworski

DEPARTMENT OF JUSTICE

DATE:February 26, 1974

FROM : Richard J. Davis

SUBJECt: Newsweek

After reading this week’s Newsweek it seems clear

that someone here has leaked material relating to our

plans for the President. Sometime ago we considered

getting affidavits from all who had the relevant

information when possible leaks appeared in the press.

Because this is the first such leak which necessarily

appears to originate in this office, I suggest we either

do that or undertake some informal internal investigation

as    to the    source.



WATERGATE SPECIAL PROSECUTION FORCE

Memorandum
DEPARTMENT OF JUSTICE

TO    : All Staff DATE: Feb. 26, 1974

FROM : Leon Jaworski

SUBJECT:

Newsweek stories in recent weeks have pointed increasingly
to leaks emanating either from the Grand Jury or our office.
This week’s issue narrows it to our office in that a highly
detrimental leak which could jeopardize a significant phase
of our effort relates to a matter not known to the Grand
Jury until yesterday -- after Newsweek’s issue was already
circulated. I am impelled to conclude that one of two
conditions exist -- either someone is furtively feeding
these to Newsweek.personnel -- or someone is doing unauthorized
divulging of these matters to an individual -- acquaintance,
friend, or relative -- who in turn supplies them to Newsweek.
Either conduct is unprofessional and irresponsible.

In the past, I have defended the staff, both privately and
publicly, against charges of leaking information tothe news
media. Now I can no longer make such a blanket statement.
It is a tragedy that one individual has cast a cloud on the
entire effort.

One of the staff suggested today that affidavits be taken from
all who had knowledge of this relevant information. This
should not be necessary and in my judgment, embarasses many
innocent people. The individual guilty of this conduct may
do it again. There will be trials that involve highly guarded
testimony and we cannot have these improprieties and disloyalties
recur. My conclusion is that any individual guilty of this
conduct should resign and spare this.office the doubts and
suspicions now lurking among us.



WATERGATE SPECIAL PROSECUTION FORCE

Memorandum
D~T OF JUSTICE

TO : Legal Staff, Messrs. Doyle and
Barker

DATE: March 7, 1974

FROM : Leon Jaworski
Special Prosecutor

summer: Leaks to the News Media

The’continued leaks in recent weeks to Newsweek and other
publications, including one related to a matter known only
to members of this staff and one known only to members of
this staff and the Grand Jury, leave me no other alternative
than to adopt the suggestion that each member of the staff
complete an affidavit concerning disclosure of confidential
information. This effort to trace the source of the leaks
is mandatory in light of the serious breaches of confidenti-
ality which, in my opinion, will be charged against us.

It is unfair to this organization and to the many fine staff
mea~ers fo~ them to be under suspicion, and an end must be
put to the present alarming and unfortunate trend. Accordingly,
I am requesting that each of you execute the attached
questionnaire, under oath, before a notary. I am asking my
Executive Assistant, Peter Kreindler, to undertake the task
of coordinating this effort. Your full cooperation will be
appreciated.

Attachment



WATERGATE SPECIAL PROSECUTION FORCE

Memorandum
DEPARTMENT OF JUSTICE

TO : Leon Jaworski
Special Prosecutor

DATE: August 27, 1974

FROM : Philip A. Lacovara!
Counsel to the Spe,

Prosecutor

sbmj~c’r: Pre-trial Publicity Problems Affecting Possible
Prosecution offormer President Richard Nixon

Attached is a memorandum prepared by Peter Kreindler re-
viewing the relevant case law dealing with pre-trial publicity
in celebrated criminal cases. This excellent and comprehensive
memorandum reaches conclusions which I believe are basically
sound. In essence, in line with the settled course of deci-
sions, a prosecution of the former President would necessarily
require a significant but limited delay in bringing the case to
trial in order to allow the existing and foreseeable publicity
to dissipate. The remedy of delay is likely to be adequate
because the Supreme Court has made it clear that constitutional
fairness requires only that the jurors be able to decide guilt
or innocence on the basis of what they hear in court, not that
they be ignorant of the allegations before they are selected
or even that they entertain no opinions on the basis of extra-
judicial information.

Significantly, no case of which I am aware has held or
even suggested that dismissal is a legitimate remedy for deal-
ing with prejudicial pre-trial publicity. On the contrary,
the courts uniformly treat as adequate those remedies, like
continuance, change of venue, enlargement of peremptory chal-
ledges, and individual voir dire of veniremen, that serve to
protect the defendant’s c~s~i-~tional right to a fair trial
while at the same time protecting the public’s right to an
adjudication of alleged criminal wrongdoing. Although the
present situation is unique, I see no reason to anticipate a
substantial likelihood that the Supreme Court or any lower
federal court will hold that Mr. Nixon, as a matter of law,
can never receive the fair trial which the Constitution ex-
pressly anticipates that a former President may be required
to undergo. Afortiori, I do not regard the publicity problem
as a sufficie{t reason to decline even to initiate a criminal
prosecution that is otherwise warranted.
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Although Mr. Kreindler’s memorandum states that a change
of venue is inevitable here, I am not certain that, under the
prevailing case law, including this Circuit’s decision in Jones
v. Gasch, ~ we can predict the need for such a transfer.
Whil-~e publicity in the District of Columbia has been under-
standably intense, experience with District of Columbia.jurors
indicates that hardened views which may be held at present may
soften sufficiently over the next six or eight months to per-
mit the reliable impanelling of a fair jury here.

As Mr. Kreindler explains, there is no substantial speedy
trial problem resulting from the anticipated delay that wouldfollow an indictment of Mr. Nixon. In a series of recentdecisions, the.most significant of which is Barker v. Wingo(discussed in his memorandum), the Supreme C~urt has he-~
definitively that speedy trial claims involve a "balancing"
of interests in which four specific factors are to be con-
sidered. In connection with a proposed indictment of Mr.
Nixon, it is my judgment that not a single one of those four
factors would support a determination that his Sixth Amendment
right to a speedy trial would be violated. Most significantly,
we are talking about a post-indictment delay of no more than a
year, if that long, and such an interval is by no means
unreasonable.

In this regard, I note that the other defendants, with
whom I have suggested Mr. Nixon should be joined as a co-
defendant, have (with the exception of defendant Parkinson)
all moved for continuances until sometime in 1975. Therefore,

a delay in the trial of a superseding indictment which
included the former President would be unlikely to present
substantial-speedy-trial problems with respect to his co-
defendants.

Attachment

cc: Mr. Ruth
Mr. Neal
Mr. Kreindler



WATERGATE SPECIAL PROSECUTION FORCE

Memorandum
DEPARTMENT OF JUSTICE

TO : Philip A. Lacovara
Counsel to the Special

Prosecutor

DATE: August 27, 1974

FROM M. Kreindler ~: Peter
Executive Assistant to

the Special Prosecutor

SUBJECT: The Impact of Publicity on the Possible
Prosecution of Richard M. Nixon " ’

This memorandum explores the law relating to .prejudicial
pre-trial publicity and how it should affect, the decision of
the Special Prosecutor whether or not to initia%e a prosecu-
tion of former President Nixon for obstruction of justice. It

.is my opinion that although Mr. Nixon might not be able to
receive a fair trial in the near future, it ishighly likely
that he could be tried consonant with the requirements of
Article III and the Fifth and Sixth Amendments of the Consti-
tution after a substantial delay, perhaps of six to eight
months. This opinion is premised on the subsidence of prej-
udicial publicity and the hostile atmosphere that characterized
the last weeks of July and the first weeks of August. Also, it
presumes that the trial judge, through a careful voir dire
examination, will be able to select a panel of 3urors w--~-o are
able to set aside prior conceptions and render a verdict based
solely on the evidence and arguments presented in court.

Naturally, one cannot guarantee that a judge .could
successfully select such a jury. But, if the Special Prosecu-
tor believes that prosecution is the proper course, the law
on prejudicial publicity fully warrants returning an indict’
ment and deferring the final decision on the ability to afford

¯ the defendant a fair trial until it is necessary to impanel a
Jury.

I

The constitutional guarantees of trial by jury include the
right to trial by "impartial, ’indifferent’-jurors." Irvin v.
Dowd, 366 U.S. 717, 722 (1961). As Mr. Justice Holmesa-~-~-
stated: "The theory of our system is that the conclusions to
be reached in a case will be induced only by evidence and argu-
ment in open court, and not by any outside influence, whether
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S. 454, 462

talk or public print.
(1907).

" Patterson v. Colorado, 205

For more than a year, the national news has been saturated
with coverage of the Watergate investigations, including the
House impeachm.Lent inquiry and the resignation of Mr. Nixon.
Although initially the coverage was balanced in the sense that
it consisted for the most part of factual reporting of the
investigations and the conflicting testimony and statements,
the coverage culminated in reporting: (a) the articles, of
impeachment voted by the Judiciary Committee, (b) the release
of the transcripts of the June 23 Haldeman-Nixon conversations,
which some have termed a "confession," (c) the decision of
Nixon supporters to vote.for impeachment because they had found
the "smoking gun," (d) the resignation of Mr. Nixon with the
admission that he had lost his "political base"~and had made
mistakes of judgment, and (e) the report of the House Judiciary
Co~-uaittee reflecting the unanimous belief of the Committeethat
Mr. Nixon had committed impeachable offenses. Recently, atten-
tion has been focused.on the question of whether Mr. Nixon
should be prosecuted. Although the commentators have been
divided on the answer, most have assumed that there is more than
sufficient evidence to warran~ indictment.

It is fair to say that because of this unprecedented
coverage and the pre-occupation of the media with Watergate,
it may be impossible to impanel a jury at any time, regardless
of the venue, that is completely unaware of this publicity. ¯
The question then is whether, under the current state of the
law, Mr. Nixon could receive a trial which comports with the
requirements of due process and the right to a trial by an
impartial jury.
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The Supreme Court confronted the problems caused by media
coverage of important cases in Irvin v.¯ Dowd ’
~pinio9 by Mr. Justice Clark. a u~an~---~’ ~u~r~. In an
was no~ nece ~ .... ~_ ~ .... o_ _- ....... uus uour~ held that its~ ~uz 3urors to De ignorant-of the facts sur-
rounding a prosecution or even to be free of preconceived
notions of the guilt or innocence of the defendants:

It is not required, however, that the
jurors be totally ignorant ~of the facts
and issues involved. In these days of
swift, widespread and diverse methods of
communication, an important case can be
expected to arouse the interest of the

..public in the vicinity, and scarcely any
of those best qualified to serve as jur-
ors will not have formed some impression
or opinion as to the merits of the case.
This is particularly true in criminal
cases. To hold that the mere existence
of any preconceived notion as to the
guilt or innocence of an accused, with-
out more, is sufficient to rebut the
presumption of a prospective juror’s
impartiality would be to establish an.
impossible standard. It is sufficient
~ 19 a~ide hl~ impression

onthe ev~
U.S~t 722-2~) (Emphasis added.)’ ~
~ "

¯     T~e vehicle for determining whether jurors can functionimpartlally is, of course, the voir dire examination, and
ordinarily it is not appropriate to ass u
¯ udlcia~ pre-trial ~ublici~ ....... P     .pon.claims of pre~-

"The trlal judge is~not fr~,u~v~e ~n~re i~ questioned.~i/
s , uo accepn a prospectiv~juror’ assurance that he can ignore a previously formed opinion

l/ See, e.~., United States v. Addoniz~o, 451 F.2d 49 (3d
Cir.)~ cert. d[nled,-~05 U.S’~ "9’36 (19~); United Statesv.
Daddano, 432 F.2d 1119, 1126 (7th Cir.), ce~rt, denied,~402 U.S.
905-~--~70); ~ones v. Gasch,~04 F.2d~1231 (D.C. Cir. 1967),      .
denied, 390 U.S. i029--~8)                          ¯               cert
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consider only the evidence presented in court in reaching
a verdict. The juror’s credibility must be evaluated in light
~fV~he circumstances surrounding the trial, including pre-trial
publicity. Indeed, in Irvin v. Dowd the Court set aside the
conviction. Finding that the "bu--~-up of prejudice" as re-
flected in the "current community pattern of thought as indicated
by the popular news media" was "clear and convincing," the Court
held that the assurances of eight jurors who believed that the
defendant was guilty should be given "little weight." 2--/

Similarly, in Rideau v. Louisiana, 373 U.S. 723 (1963), the
Court held that it was a denial of due process to refuse to
change the venue of a trial when the prospective jurors "had
been exposed repeatedly and in depth to the spectacle of Rideau
[the defendant] personally confessing in detail to the crimes

with which he was later to be charged." The trial in a com-
munity "so pervasively exposed to such a spectacle" was charac-
terized as a "hollow formality."

Moreover, the Supreme Court, in the last years of the
Warren Court, took note of the increasing prevalance of "unfair
and prejudicial news comment on pending.trials" and cautioned
trial judges to be particularly sensitive to the difficulty of
affording a celebrated defendant a fair trial. Sheppard v.
Maxwell, 384 U.S. 333, 362 (1966). The Court stated (384 U.S.
~t 36’~63):

* * * Given the pervasiveness of modern
communications and the difficulty of ef-
facing prejudicial publicity from the-
minds of the jurors, the trial court must
take strong measures to ensure that the
balance is never weighed against the
accused. * * * But where there is a
reasonable likelihood that prejudicial
news prior to trial will prevent a fair
trial, the judge should continue the
case until the threat abates, or transfer
it to another county not so permeated
with publicity.

2/ The defendant had been convicted of murder. Shortly after
defendant’s arrest, the prosecutor announced that defendant had con-
fessed to six murders in Evansville, Indiana. The trial was pre-
ceded by six to seven months of highly prejudicial news stories,
including references to defendant’s prior criminal violations and
his confessions. Of the venire of 430 prospective jurors, 370
entertained some opinion as to guilt.
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Sheppard, of course, invol[ed a trial.conducted in a highly
in~lar~.atory atmosphere, both wlthin and wlthout the courtroom,
and Sheppard’s conviction was set aside on broad due process ¯
grounds. Although the Court refrained from ruling on whether
the trial judge had erred by not granting a change of venue or
a continuance solely on the ground of pre-trial publicity (384
U.S. at 354 n.9), the Court cited Delaney v. United States, 199
F.2d 107 (ist Cir. 1952), with apparent approval.

The facts of ~elaney parallel the situation now under con-
sideration in several respects. Delaney, the Collector of
Interna! Revenue for the District of Massachusetts, after being
suspended by the President, was indicted for accepting bribes
and falsely discharging tax liens. The House Subcommittee on the
Administration of the Internal Revenue Laws then began an investi-
gation into Delaney’s office. The public hearings, which received
prominent coverage in the Boston newspapers, in addition to
presenting a preview of the prosecution, ranged beyond matters
relevant to the indictment to include investigation of charges
of larceny, embezzlement and income tax evasion. At the close
of the hearings, the Chairman stated that Delaney and others
"very seriously betrayed their trust." The Courtof Appeals
summarized the impact of this publicity (199 F.2d at iii):

It is fair to say that so far as the
modern mass media of communication could
accomplish it, the character of Delaney
was pretty thoroughly blackened and dis,
credited as the day approached for his
judicial trial on narrowly specified
charges.                            .

Despite this publicity, the trial judge denied an extended
continuance and proceeded to trialless than three months after
the close of the Committee hearings. The Court of Appeals

.reversed Delaney’s conviction. Stressing that the United States
had stimulated the massive pre-trial publicity by its conscious
decision to proceed with open legislative hearings, the Court
held that the trial should have been posponed .until the hostile
atmosphere and public preconception of guilt had worn off.
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III      .

_     These cases -- Irvin.v,’ Dowd and Delaney in partlcular --~onfirm that it would---~--impro-~ to proceed to trial against
Mr. Nixon in the near future, even if it were possible to find
twelve jurors who stated that they could return a verdict based
solely on what transpired in the courtroom. As in Delaney, Eost
of the recent prejudicialpublicity stems from the hearings of
a congressional committee (here the House Judiciary Committee)
and the statements of its members. Moreover, there has been a
clear "build-up of prejudice" which is reflected in the "current
community pattern of thought as indicated by the popular news
media." See Irvin v. Dowd, supra, 366 U.S. at 725. And it can
be expected t~-~ a large number of a venire of prospective jurors
impanelled at this time would have preconceived notions as to
Mr. Nixon’s guilt or innocence. Id., 366 U.S. at 727-28. Under
these circ~umstances, any doubt as--~o whether Mr. Nixon could
receive a fair trial must be resolved in favor of a continuance.
See Sheppard v. Maxwell, supra, 384 U.S. at 354 n~9 & 362-63;
Delaney v. Unite~’ ’Statis, supra, 199 F.2d at 115 ("if assurance
~f a fair t~ial would necess~te that the trial of a case be
posponed until after the election, then we think that the law
required no less than that").

No case, however, has held that prejudicial pro-trial
publicity alone afforded sufficient grounds for dismissing an
indictment and forever barring prosecution. Each case discussed
in part II above merely held that either a continuance or a
change of venue was required. Indeed, the Court of Appeals in
Delaney expressly rejected dismissal as an appropriate remedy,
suggesting that dismissal might not be warranted under any
circumstances (199 F.2d 112):

Nor could it be said, in this case, if
indeed it could be said in any case, as
a matter of law, that the prejudicial
effect of this publicity was so permanent,
and ineradicable by mere lapse of time,
that the court.should have recognized the
impossibility of a fair trial ever being
held at any time within the foreseeable
future.

Moreover, when viewed in light of prior cases,~ circumstances
-suggest that Mr. Nixon will be able to receive a fair trial in the
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re. The difficulty of proceeding to trial now is the ex-
p!osive iF.pact of the recent publicity -- Mr. Nixon’s resigna-
tion and his abrupt loss of support in Congress were tied
directly to the release of the June 23 transcript which shows
that he was involvedin an effort to terminate the FBI investi-
gation solely for political reasons. This was followed by
unanimous support by the House Judiciary Committee of an article
of impeach~ent alleging Mr. Nixon’s complicity in a conspiracy
to obstruct justice. The prejudicial aspect of this publicity
is characterized best, perhaps, by the pre-occupation of the
Con~.ittee with the concept of the "smoking gun."

The vivid, recollections of these events will dissipate,
however, provided there is a substantial period of time when
there is relatively little publicity concerning Mr. Nixon’s role
in the Watergate cover-up. When memories-are more diffuse, and
when there is no longer any media on-slaught stressing Mr.
Nixon’s complcity, it seems likely that it will be possible to
secure a panel of jurors who will be sufficiently impartial.

Three factors which distinguish this case from cases like
Irvin v. Dowd, Rideau v. Louisiana, and Sheppard v. Max~.;ell,
support t~-~s concluiion. First, when vi~wid over the last two
years, the reporting has been largely factual, without the
scanda.l~sheet aspects that characterize the reporting of violent
crime, v Moreover, the crime involved does not arouse community
passions to the same extent as crimes of violence. Second, there
has not been a general community demand for prosecution or
retribution, which suggests that people will be able to consider
Mr. Nixon’s guilt or innocence without general public pressure
for conviction. Third, Mr. Nixon most definitely has not con-
fessed to criminal activity To the contrary, in his --"¯ resigna-
tion speech, Mr. Nixon stated he was resigning because he had
lost his "political base, " and he acknowledged only mistakes of
judgment. Thus, there has been no confirmation of guilt. In-
deed, as the polls now indicate, even in the wake. of the most
prejudicia! publicity, more than 35% of the population still
believes that Mr. Nixon did not commit any criminal offenses.
It is not unlikely that there will be a steady increase in the
number of people, who, in light of Mr. Nixon’s statements on
resignation, view his guilt or innocence as a contested issue.
If this is true, the articles of impeachment.voted by .the House
Judiciary Committee may be seen in the same light as an indict-
ment. Indeed, they may appear to many as politically motivated
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The Supreme Court’s decision in Beck v. Washington, 369 U.S.
541 (1962), strongly supports the conc-l-~ion ~hat it p~obably

be possible to afford Mr. Nixon a fair trial after a sub-
stantial delay. David Beck, the Teamster’s president convicted
of appropriating union funds, challenged his state court convic-
tion on the ground that the jury was "presumptively biased."
Beck had been the target of televised hearings before the Senate
Select Committee on Improper Activities in the Labor or Manage-
ment Field. During the hearings, the Comxnittee had been quoted
as saying that $250,000 had been taken from Teamster funds for
Beck’s personal benefit, and the Chairman publicly had stated
that "the Cor~nittee has not convicted Mr. Beck of any cr~me,
although it is my belief that he has committed many criminal
offenses." Beck subsequently was indicted on federal tax charges-
as well as the state charges.

Distinguishing the factual situation of Irvin v. Dowd, the
Court held that the trial judge was justified in accept-~ the
jurors’ assurances of impartiality even though most of them had
been exposed to the publicity concerning Beck. The following
factors were decisive:

(i) the trial began 9-1/2 months after Beck
appeared before the Senate Select Com-
mittee and 5 months after he was indicted;

(2) the publicity in the 5 months preceding
trial was neither intensive nor extensive;
and the stories that did appear were
"straight news stories rather than invid-
ious articles which would tend to arouse
ill will and vindictiveness";

(3) of the 52 veniremen examined at length,
only 14 admitted bias or possible bias,
and all jurors challenged for cause were
excused; and

(4) none of the jurors seated who had been
exposed to pre-trial publicity stated
that he had formed any opinion regarding
Beck’s guilt.

Significantly, the Court stated, "the voir dire indicates clearly
that each juror,s qualification as to l~rt-~ity far exceeded

the minimum standards this Court established in its earlier.cases
36~ U.S. at 557. (Emphasis added.)
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One cannot guarantee, of course, that it will be possible
in the future to select a panel of jurors who fall w±thin an
acceptable range of impartiality. Nevertheless, as long as
there is a significant chance of selecting such a jury through
a carefully drawn voir dire examination, the prosecutor (if
other factors manda--~i~--~vor of prosecution) has an obliga-
tion to return an indictment so that the effects of pre-trial
publicity can be resolved through the established institutional
procedures.

Although individual rights must be protected, the presump-
tion initially must be in favor of the normal course of prose-
cution. For example, there is a strong public policy, based
upon a long constitutional history, that "the prosecution shall
be had in a district in. which the offense was committed."
Accordingly, a court should not grant a change of venue because
of pre-trial publicity unless the voir dire demonstrates that
the change is necessary for the protection of the right to a
fair trial. The Court of Appeals for the District of Columbia
Circuit explained the rationale for this rule in Jones v. Gasch,
supr_~a, 404 F.2d at 1238-39:

The ultimate question * * * is whether
it is possible to select afair and im-
partial jury, and the proper occasion
~o~. such a determinati6n is upon the

" voir dire exa~inati’on. ’It is then, An~
more usually only then that ~ fully ade-
quate appralsal of the .claim can b~~
made, ’and it is then that’it"may be
found that, despite earlier prognosti,
cations, removal of the trial is unnec-
essary. Jurors manifesting bias may be
challenged for cause; peremptory chal-
lenges may suffice to eliminate those
whose state of mind is suspect. Fre-
quently the problem anticipated works
itself out as responses by prospective
jurors evaporate prior apprehensions.
(Emphasis added.)

Prosecutors, any more than judges, should not speculate about
the effects of pre-trial publicity, To do so would violate the
strong public policy in favor of prosecuting serious offenses,



when.the offenses are so notorious that they engender
widespreac pre-trial condemnation of the defendant. As we know,
d~spite the most intense publicity, including nationally tele-
vised newsreels of the actual commission of the offenses, there
were successful prosecutions of Jack Ruby, Sirhan Sirhan and
Arthur Bremer.

The Maryland Court of Appeals in affirming Bremer’s convic-
tion even has suggested that the individual’s right to a fair
trial must be balanced against the public’s First Amendment
rights so that each may be accommodated with the publicinterest
in securing a trial:

Although the individual accused of crime
has the right to a fair and impartial trial,
the People have the right to know the facts
concerning matters which affect them, and
neither widespread and diverse methods of
communicating such facts nor public knowl-
edge of them necessarily derogates from a

fair and impartial trial. When the nature
of such misconduct is such that extensive
publicity is sure to follow, and, particu-
larly, when a motivation for the misconduct
is the inevitable publicity, it would be
ironic indeed were the miscreant to escape
punishment because of that publicity. No
person has a~constitutional right per se not
to be tried upon a charge duly mad~--~h~-~ he
committed a crime. For a trial to be pre-
cluded or long delayed because of the sheer
enormity of the offense would result in
anarchy and anomie. The right to a fair
trial and the right of a free press must be
balanced, but with the realization that
there is no war between the constitution
and common sense.

Bremer v. Maryland, No..583, Sept. Term 1972 (Md. Ct. Spec. APP-
~uly 6, 1973) (slip op. 10A)..

It is not necessary to accept the full reach of this state-
ment (which seems to suggestthat therigh~ to a fair trial’may
be compromised) in order to justify returning an indictment
against Mr. Nixon. As I noted, above, I am not aware of a single
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case where prejudicial publicity has resulted
missal of a prosecution. The import is clear
declination of prosecution, if ever warranted,

in outright dis-
-- dismissal, or

is warranted
only as a last resort, after all avenues for securing a fair
trial have been explored. At a minimum, these avenues must
include a continuance and a change of venue, followed by
determined effort to empanel an impartial jury.

There is an additional policy consideration that should
be taken into account. The Constitution in Article I, Section
3 expressly contemplates that a President,.after he is impeached
and removed from office, "shall nevertheless be liable and sub-
ject to Indictment, Tria!, Judgment, and Punishment, according
to Law." Clearly, a President who resigns under the threat of
impeachment and trial is equally subject to prosecution. In
either case, however, particularly in light of the modern news
media, the removal from office because of misconduct will
generate massive and, to some extent, prejudicial publicity.
If prosecutors as a matter of policy decide not to indict a
former President under these circumstances, Presidents (and
other high civil officers) in effect will be assured immunity
from prosecution for criminal misconduct while in office. Al-
though the ineluctable conflict bet~.~een the constitutional
right to a fair. trial and the constitutionally based policy of
prosecuting public officers who abuse their trust perhaps should
be resolved in favor of absolute protection of individual rights,
it isfar from clear that there is no room for accommodation.
Compare Bremer v. Maryland. As long as the proper resolution
as a matter of law is subject to doubt, it seems to meto be a
question that must be submitted to the courts in the context of
an adversary proceeding and not decided.ex parte by a prosecutor.

In summary, in my opinion the publicity that surrounded
Mr. Nixon’s resignation is not a bar to his indictment. To
the contrary, the law on.this subject, if. anything, obligates
the Special Prosecutor to proceed with a prosecution ifother
factors point in that direction.

IfMr. Nixon is indicted, however, it will be necessary to
grant a substantial continuance so that there is an extended
period during which there is little, if no prejudicial, publicity.

- ii -



In addition, there undoubtedly would have to be a change of
venue to a jurisdiction where there is no significant anti-
Nixon sentiment.                                 ¯

The only question that remains is whether a substantial
delay would jeopardize Mr. Nixon’s right to a speedy trial.
Under the Supreme Court’s recently adopted "b      "

alanc~ng test,in which the conduct of both the prosecution and the defendant
are weighed," Barker v. ~ , 407 U.S. 514, 530 (1972), there

~.~ould be no problem~ The four factors which must be consideredan drawing the balance are: (I) the length of delay;
reason (2) thefor the delay; (3) the defendant’s assertion of his
right; and (4) prejudice to the defendant. Even assuming Mr.
Nixon were to assert his right, delays of one to two ears
~mmon an~ h~v~ ~ot been considered ipso facto to ~ ~~re

~=u~u or ce~eDra~e~ cases.      But
~..0more ~mportantly, the reason for the delay would be to secure.

a fair trial and not to prejudice Mr. Nixon. In the words of
.the Supreme Court, "a valid reason * * * should serve to justify

,-" ¯ ~"...appropriate delay." 407 U.S. at 531. Finally, a delay in this
case is not likely to prejudice Mr. Nixon’s ability to present
his defense. In any event,, theright to a speedy trial, just "
as the right to a fair trial, can only be considered definitively
under the concrete circumstances presented when the case as
called for trial.

- 12 -
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O. Mr. Dean, before we go ~.urther on tnls, I ~-ant to

ash you to back up to just before you had your conversation

-~,~ith the President about ~;hat you just testified and as]< you

if you had occasion to talk to ~.~r. Fred LaRue?

Yes, sir; I did.

About ~-~r. Hunt’ s demands?

Yes, sir; I did.

Tell us ~.~hen this ~.~as?

Mr. Neal, that ~’as either on the evening of the 20th

there was possibly a telephone call on the evening of the 20th

but ~ny best recollection is there was a very brief meeting

bet~:een i~.Lr. LaRue and myself on the morning of the 21st.

Was it before your meeting with the President?

Yes, sir.

What did you say to Mr. LaRue and what did he say

to you?

~. He asked me ?;hat I was going to do about Mr. Hunt’s

demands and I said to him: Fred, ! am out of the money busines~

and I suggest you talk to John Mitchell about that.

What did Mr. LaRue say, if anything?

He said he would speak with ~,~r. Mitchel!.

~IR. L~EAL:~’~av~o it please the Court, this testimony,

iaursuant to ~ ~{onor s instructions, this testimonv_~ and      the’

tape in addition to count one and t,~4o wil! relate also to the

counts charging certain false state~ents in counts eight and



~ " 6726

A Well, the purpose was to fulfill the commitments --

MR. HL~DLEY: -- Your Honor, he just asked a general

question, what was the purpose, and I would like to know, Your

Honor, if it is in relationship to what he was discussing that

transpired at this meeting in Mr. Mitchell’s office in March.

If it is not, it is something else again.

THE COURT: You mean to say he shouldn’t be permitted

to --

M~ HL~DLEY: -- No, I want to know if this was dis-

cussed in this meeting in March, 1973 or is a general question.

~MIL ’BEN-VENIS~: It is a general question.

I will ask a question right from the begnning of the

payments to the Defendants, Mr. LaRue.

BY M~ BEN-VENISTE:

Q     What was the purpose of the payments, as you understo(

it?

A     As I understood, the payments were to fulfill the

commitment that had been made to the defendants. My understand-

ing or feeling WAs if these commitments weren’t kept, these

defendants might divulge certain information they had that would

lead the Watergate episode back to the Committee to Re-elect the

President.

Q    Now, did there come a time on or about the 21st of

March,!iMr. LaRue, when you learned of additional requests for

money from the defendants?
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Yes.

And what were the circumstances of that?

This was a conversation -- this was a phone call I

had from Mr. Dean.

Q

A

morning.

Q

A

Mr. Hunt.

Can you fix the time?

March 21, 1973.

Can you fix the time of day?

The best of my recollection, the phone call was that

What did Mr. Dean say to you?

Mr. Dean said that he had a request for funds for

The amount was approximately $130,000, broken down,

as I recall, to $60,000 for his living expenses for a year,

approximately $75,000 for legal fees.

Q

A

Mr. Dean if he thought I should pay this money.

had that much cash on hand.

Sixty and 75 is different than 130.

It would, be 135. Mr. Dean told me that -- or I asked

At that time I

Mr. Dean informed me that he was not any longer in the

money business, that he was very apprehensive about this opera-

tion, he was withdrawing from it and would no longer be involved

with anything having to do with money and Watergate affairs.

I told Mr. Dean I would not undertake to make any

payments unless I had some authorization from someone.

He said: Why don’t you call Mr. Mitchell.
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Did you call Mr. Mitchell?

Yes, I did.

Can you fix the time of day?

Again, the best of my recollection, it would be the

morning of the 21st.

Q     Do you know whether you actually spoke with Mr. Mitche

on the morning of the 21st?

A     I know I placed the call, whether I talked to him at

the time I placed the call or he called me back, I don’t know.

Q     Can you say with any certainty whether it was the

morning or ¯afternoon that you spoke with Mr. Mitchell?

A I can’t say with any degree of certainty, no.

Q Now, at the time you did speak with Mr. Mitchell, what

was the conversation?

A     I told Mr. Mitchell of my conversation with Mr. Dean

and Mr~ Dean’s suggestion that I call him.

Let me correct that. I told Mr. Mitchell that I had a

call from Mr. Dean, that there was a need for money for Mr. Hunt

Mr. Dean was no longer in the money business, would not authoriz.

this and had suggested I call Mr. Mitchell.

Mr. Mitchell asked me how much money was needed and I

told him approximately $75,000. He asked me what it was for and

I s~id, I understand it was for legal fees.

He said, Under those circumstances, I think you ought

to pay it.

iI
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Q     Now, you told Mr. Mitchell,if I understand you, that

there was a request for $75,000?

A That is correct.

Q That you had received from Mr. Dean information indica

ing a request for about $135,000?

A That is correct.

Q Can you explain that?

A. This was the general pattern we had followed through-

out payments to the Watergate defendants in virtually every

instance. The requirements or needs were past on to Mr. Dean

and I were far in excess of the amount of money we actually

delivered..

Mr. Dean and I, and originally Mr. Kalmbach, would

discuss this and arrive at the arbitrary figure, as I said, in

most instances were less than the requirements that were past

on to us.

I did not care to get into all of this with

Mr. Mitchell on the phone, so this was a decision I made. I

past on the request for $75,000.

Q     After this conversation with Mr. Mitchell, did you

speak with anyone else?

A     Yes, after the conversation with Mr. Mitchell I deter-

mined that I would make delivery of $75,000 and I contacted

Mr. Bittman.

Q     What did you say to Mr. Bittman?
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A     I told Mr. Bittman, I asked Mr. Bittman if he would

be home that evening and he said he would. I told him there

would be a package delivered to his home that evening.

Q I take it,’ .this conversation was on the telephone?

A That is correct.

Q How did you identify yourself? .

A Mr. Baker.

Q After the conversation with Mr. Bittman, did you speak

with anyone else?

A     Yes. After the conversation with Mr. Bittman I

ascertained he was. going to be home, I called Mr. Millican and

invited Mr. Millican to~ have dinner with me that night.

Q That evening did you have guests to dinner?

A Yes, I did.

Q During the course of that evening, .had you invited a

Mr. Unger?

A     Yes, .I had. Mr. Unger was in town, .he called me and I

invited him to dinner that night.

Q     Mr. Unger, I think we will all agree, had nothing to

do with Watergate at all?

A As far as I knew, .that is correct.

Q Did something occur that ievening during the dinner

party that made that event ~stand out in your mind?

A Yes.

Q What was that?.



¯ 6731

A     It was rather cool that ~evening and I had just moved

into a new ~apartment and it was the first time I had a fire in

the fireplace. This was a forced air ventilation system in the

fireplace and during the course of the even±ng the system mal-

functioned and the apartment became filled with smoke.

Q~    And is that the way you were able to fix the time for

the event of March 21?

A     That is correct. I might elaborate or correct that,

if I might. That was the way I fixed the event in my mind. I

had no records indicating the date but Mr. Unger, as I under-

stand, did have records indicating the day he was in Washington

and from that the date was established.

Q It was established as March 21?

A That is correct.

Q Now,ldid there come a time during this evening when

you telephoned Mr. Bittman again?

A     Yes, i telephoned Mr. Bittman later that evening to

make sure he was going to be in and to tell him that delivery

would be made very shortly, some time within the next half hour.

Q    How was the delivery effectuated?

A    I gave the package to Mr. Millican and asked him to

deliver it to an address and to leave it in the mail box.

Q T~is was Mr. Bittman’s address in Potomac, Maryland?

That is correct.

And Mr. Millican agreed to do that?
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evening?

A
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Yes.

Thereafter, did you speak to. Mr. Bittman again that

As I recall, I did call Mr. Bittman because it was

rather a large amount of money involved and I called Mr. Bittma~

later and asked if he had received the package and he informed

he had.

Q

A

Q

A

Q

A

Q

Again, .using the name Baker?

Yes.

How much was in the package again?

$75,00.0.

What were the denominations?

Predominantly hundred-dollar bills.

Did there come a time, .Mr. LaRue, when you decided to

cooperate with the Prosecutors?

A

Q

A

Q

Yes.

Approximately when was that?

Mid-April, 1973.

Did you have discussions with Mr. Silbert, ~Mr. Glanzer

and Mr. Campbell?

A Yes.

At any time did you request immunity, ~. LaRue?

No, I did not.

Did you have some discussion about immunity?

Yes, I did.
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Q What was that? What did you tell them?

A I told Mr. Silbert, Mr. Glanzer, and Mr. Campbell

that I would be willing to tell them what I knew about the

Watergate.

Q

of immunity?

A Yes.

Q Did there come a time you entered a plea of. guilty?

A Yes.

Q Was that about June, 1973?

A That is correct.

Q What did you plead to, Mr. LaRue?

THE COURT: I think he has been over that yesterday.

MR. BEN~VENISTE: I think so, Your Honor.

THE COURT: I think he has. He pleaded guilty to

conspiracy to obstruct justice by way of an Information instead

of an indictment.

THE WITNESS: Yes.

THE ICOURT: Thank you.

THE DEPUTY CLERK:

for identification.

Did you testify in the Grand Jury without any promise

(Government’s Exhibit No. 118 was

marked for identification.)

Government Exhibit No. 118 marked
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that regard with Mr. Mitchell?

That is correct.

You testified that with regard to the Magruder

~erjury to the FBI that that was basically a Magruder concoction

A. That is my understanding and it was my understanding;

Fes.

Do you have any recollection of any suggestions being

made to Magruder from John Mitchell in that regard?

~     No, I do not. As far as I know, the cover story that

wasevolved was a product of Mr. Magruder’s effort.

~     Going to the March 21st meeting, you said your best

recollection was that you called Mr. Mitchell in the morning?

A. That is correct.

~ And you testified that you told Mr. Mitchell that

they needed $75,000 is that correct?

A. Yes.

~ And you fixed the figure of $75,000?

~ That is correct.

~ And I take it, according to your testimony, that he

then asked you what it was for; is that right?

~ That is correct.

~ And what did you tell him?

~. I told him it was for legal fees.

~ Isn’t this the only time you ever checked with

Mr. Mitchell before making a payment?


	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	


