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WATERGATE SPECIAL PROSECUTION FORCE

DEPAR.TMENT OF JUSTICE

Memorandum
: Counsel’s Staff
Watergate Task Force

TO

FROM

DATE: July 2, 1974

¯ Philip A. Lacovara ~/
Counsel to the Special
Prosecutor

SUBJECT:

Tickets for Supreme Court Arqument

Despite my earlier understanding that we would have a
tota! of ten tickets for the argument in United States v.
Nixon on July 8, I have now been advised {~at we have~~been
ai-~i~ted only seven tickets. After allocation of three
tickets for members of the family of the lawyers who will be
presenting oral argument, the fourth ticket has been assigned
to Peter Kreind!er because of his pre-eminent involvement in
the drafting of our briefs and the fifth ticket is being
assigned to Richard Ben-Veniste ex officio.
All members of my group and the Watergate Task Force
were eligible for a "drawing" for the remaining two tickets.
In a proceeding characterized by scrupulous fairness, the
Deputy Special Prosecutor reached into the obscure depths of
a burn bag where 14 otherwise identica! index cards with the
names of the eligible contestants had been deposited, and
drew the following names:
David Kaye - Winner
Maureen E. Gevlin - Winner
George T. Frampton - First runner-up
Kenneth S. Geller - Second runner-up
Gerald Goldman - Third runner-up
(Susan Kaslow was elected Miss Congeniality.)

Mr. Jaworski
Mr. Ruth
Mr. Kreindler

WATERGATE 3PECIAL PROSECUTION FORCE
United States Department of Justice
1425 K Street, N.W.
Washington, D.C. 20005

September 20, 1973

Hon. Hugh E. Kline
Clerk, United States Court of
Appeals for the District of
Columbia Circuit
Washington, D.C.

Re:

Nixon v. Sirica et al. (Nos. 73-1962,
73-1967) " ’

Dear Mr. Kline:

.

.,--

This is to advise you that counsel in the above
entitled matter have had lengthy meetings pursuant to
the suggestion in the Court’s memorandum of September
13. Mr. Buzhardt and I met on September 17 and 18 and
today Mr. Lacovara of my office and I met with Messrs.
Wright, Buzhardt, and Garment. I regret to advise the
Court that these sincere efforts were not fruitful.
All participants in these conversations have agreed
that we shall say nothing about them except to make this
report to the Court.
I understand that Mr. Wright will similarly advise
.you of these meetings and of their unsuccessful outcome.
- .,. . " " ~

Sincerely, ......

ARCHIBALD COX
Special Prosecutor
cc :

Hon. John J. Sirica
Charles Alan Wright, Esq.

DECLASSI#I]~6 ......
Authority
B~ NARA Date

"

WATERGATE SPECIAL PROSECUTION FORCE
United States Department of Justice
1425 K Street, N.W.
Washington, D.C. 20005
June 3, 1974

Honorable Michael Rodak, Jr.
Clerk
Supreme Court of the United
States
Washington, D. C.
Re: United States v. Nixon, No. 73-1766
Dear Mr. Rodak:
I am writing to you to request the dourt’s instructions
on how to proceed with two aspects of this case, in which the
Court granted certiorari on May 31, 1974, and set an accelerated schedule for briefing and argument.
First, there is the question of the printing of a joint
appendix. The government would designate for printing in the
appendix the following items in the record:
i. The indictment returned on March I, 1974.
2. Order of the district court dated April 18, 1974,
directing issuance of a subpoena (Pet. App. D).
3. Subpoena duces tecum to Richard M. Nixon, with
attached schedule (P-~. App. C).
4. Special appearance and motion to quash on behalf
of the President dated May i, 1974, together with annexed
"Formal Claim of Privilege" by the President.
5. Pages 1-2, 44, of the "Memorandum for the United
States in Opposition to the Motion to Quash Subpoena Duces
Tecum" together with the 49 page appendix annexed thereto.
6. Special appearance and motions to expunge and for
a protective order filed on May 13, 1974, on behalf of the
President.
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7. Opinion and order of the district"court filed
May 20, 1974 (Pet. App. A).
Ordinarily there would be no problem in printing the
foregoing materials. However, in this case the district
court has placed under seal the pertinent portions of the
government’s memorandum in opposition to the motion to
quash as well as the pertinent portions of the President’s
"Special Appearance and Motions to Expunge and for a Protective Order." (Items 4 and 5). Because of the nature of
the information contained in the government’s pleadings in
opposition to the President’s motions to quash and to
expunge, including the appendix annexed thereto, and the
possible prejudice to the President’s interests, the
district court directed that these items be placed under
seal, and those portions of the briefs containing legal
arguments based on the sealed information were also sealed
and the oral argument on the various motions was held in
camera.
-Pursuant to the district court’s opinion and order of
May 20, 1974, the President[s motions for protective orders
and to expunge this sealed ~aterial were denied but the
district court directed that these matters would remain
confidential and that the written materials in the re~ord
would be transmitted under seal to the appellate courts.
The sealed materials contain information that in our
judgment is necessary to the Court’s informed decision on
the executive privilege question, since they relate to the
issues whether executive privilege can properly be invoked
and whether the government has made a sufficient showing of
relevancy, materiality, and need to warrant enforcement of
the subpoena. In our view, therefore, it would be extremely
helpful for the Court to have convenient access to these
portions of the record. Under the district court’s order,
however, we are not permitted to disclose this information
to anyone, and presumably this would apply to the Government Printing Office. We therefore request that the Court
determine whether and under what conditions the foregoing
information should be printed.
¯
The second problem raised by the district court’s
order sealing certain information is that it will not be
possible to brief and argue before this Court one of the

June 5, 1974

The Honorable Leon Jaworski
Special Prosecutor
Watergate Special Prosecution Force
1425 K Street, N.W.
Washington, D. C. 20005
Dear Mr. Jaworski:
We are concerned about the continuing dispute
between you and Mr. St. Clair concerning the question
of jurisdiction in the case now in the Supreme Court.
A study of your respective letters leads us to
/believe that the dispute concerns the form in which the
jurisdictional issue is raised rather than the subStantive question of whether that issue is before the
Court or not. Your letter on May 24, 1974, states that
questions of jurisdiction cannot be waived or stipulated
by the parties. This is true because the issue is one
of the constitutional powers of the federal court. Such
jurisdictional issues must be raised and decided by the
Court even if the parties seek to ignore or waive them.
You interpret certain of our statements made at the time
of your appointment to mean that the jurisdictional issue
should not be pressed in certain ways by the Special
Counsel to the President.
We think it important that the Special Prosecutor
not feel that guarantees to him have been in any way
undermined, and, on the other hand, we recognize that counsel
cannot, consistently with their professional obligations,
make an agreement that has the effect of concealing a consti~
tutional jurisdictional issue from the Supreme Court.

We therefore urge that representatives from each of
your offices meet and, in a spirit of accommodation,
attempt to work out the form and manner in which the
jurisdictional problem can be handled in order to
accommodate both of these considerations.
Sincerely yours,

/
William B. Saxbe
Attorney General

Robert H. Bork
Solicitor General
cc:

The Honorable James D. St. Clair
Special Counsel to the President

WA°~’GA-I’I-~ SPECIAL PROSECUTION FC
United States Department of Justice

1425 K Street, N..W.
Washington, D.C: 2u

LJ/f!c
June 12, 1974

Honorable William B. Saxbe
The Attorney General
Department of Justice
Washington, D. C.
Dear ~,~. Attorney General:

I thank you and Mr. Bork for your letter of
June 5, a copy of which ~as sent to Mr. St. Clair; " "
also for the copy of your letter to Mr. St. Clair of
the same date. I was away fromthe office
com~.~.unications arrived by mail on Monday, J[me these"
10th,
and just this morning became familiar with their
con tents. :
When the point of my complete subjugation to
thewill of the President was first raised by Mr. St.
Clair, it was done in a~: in camera argument to Judge
Sirica in which he moved t~ qhash my subpoena for tapes
to be used in the case of U. S. v. Mitchell, et el. These are his words: "Now as I understand the principles
here involved it is basically this: that the executive
branch of the government shall determine who, when, and
with what information shall individuals be prosecuted ....
But in any event it seems to me ultimately clear that it
is not the function of the Court to intervene in the
executive function to determine who, when and with ~.~hat
information shall a person be prosecuted. It is
especially important in this case as I view it that the
Court be particularly careful of being absolutely neutra!
and limit itself solely to its judicial function and not
even on invitation of the Special Prosecutor intervene
in the executive decisions that must be made in this
case." Mr. St. Clair has advised us that he intends to
take the same position in the Supreme Court.

Chron
Ruth/Lacovara/Kreindler/Feldbaum

If there was anything that was stressed over"
and over again when I was induced to accept the position
of Special Prosecutor, it was my status of independence
and, to use General Haig’s famous last ~ords to me - "the
point to stress is that you have the right to hake the
President to court." Mr. Bork was present %~;hen the "new"
arrangement witch me %gas again reviewed, my independence
stressed, and the words quoted above were spoken. I am
not certain that you were present at that time, General
Saxbe, but you heard me give sworn testimony to that
effect at the time of your nomination hearing and agreed
with my interpretation of the arrangement I had. ¯ I am
fully confident that neither you nor M~. Bork construed
my agreement with the President, through General Haig, to
mean that when I concluded it was necessary to take the
President to court, he could slam the door in my face
and keep me out of court on the ground that I could not
sue the President.
What is at stake is not a technical question of
jurisdiction -- rather it involves the bona fides of
promises made to the Congress, to me, and indeed to the
American people.
On the occasion: of the President’s news conference
on October 26, the PresZdent stated:
"Also, in consultations that we have had
in the White House today, we have decided that next
week the Acting Attorney General, Mr. Bork, will
appoint a new special prosecuto~ for what is
called the Watergate matter. The special prosecutor
will have independence. He will have total cooperation from the executive branch, and he will have
as a primary responsibility~to bring this matter
which has so long concerned the American people,
bring it to an expeditious conclusion, because
we have to remember that under our Constitution
it has always been held that justice delayed is
justice denied. It is time for those who are
guilty to be prosecuted, and for those who are.
innocent to be cleared. And I can assure you
ladies and gentlemen, and all of our listeners
tonight, that I have no greater interest than to
see that the new special prosecutor has the
cooperation from the executive branch and the
independence that he needs to bring about that
conclusion." 9 Weekly Compilation of Presidential
Documents 1289 (October 29, 1973).

The following month, .November 17, the Presi~’ent
publicly declared:
"First, with regard to whether the
investigation is complete, as you know, there is
now a new Specia! Prosecutor, Mr. Jaworski. He
is a Democrat. He has always supported the
Democratic ticket. He is a highly respected
lawyer, former president of the ABA in the year
1971. I may have met him. I have never talked
to him personally and certainly have never talked
to him about this matter. I refuse to because I
want him to be completely independent.
"He cannot be removed unless there is a
consensus of the top leadership of both the
House and Senate, DemocratS’and Republican: the
Speaker and the Majority and Minority Leaders of
the House and the President pro tem, t~he Majority
and Minority Leaders of the Senate and the ranking
two members of the J~udiciary Committees of both
the House and Senate, which, incidentally, gives
you, as you can see, a very substantial majority,
as
far as
the Democrats
are
concerned.
"The Se~ondi.;point, and the point I am trying
to make is, one he is qualified; two, he is
independent, and will have cooperation; and three,
he wil! not be removed unless the Congress, particularly the leaders of the Congress, and particularly the Democratic leaders who have a strong
majority on this group that I have named, agree
that he should be removed, and I do not expect
that that time will come." 9 Weekly Compilation
of Presidential Documents 1348 (November 26, 1973).
I am sure that I don’t need to argue to you and
to Mr. Bork that the stand now taken by counsel for the
President, if adopted, would make a charade of the Specia!
Prosecutor’s office and result in a hoodwinking of Congress,
the public, and the Special Prosecutor.
The legal issue of jurisdiction of the courts does
not trouble me and we will meet it squarely in the Supreme
Court. But I am greatly perturbed by the raising of this
matter by counsel for the President, who, in deciding to
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take the position he has, .ducks the promises under.
which I ~as implored to accept this responsibility. To
be consistent with the President’s assurances to the
American people, Mr. St. Clair should be joining us in
arguing that jurisdiction is present and that the Special
Prosecutor is, in fact, operating independently of the
President.
Again, I thank you and Mr. Bork for your letter
and the suggestion that a compromise be undertaken. A
highly significant principle is involved, as I see it -one that involves not only the integrity of others but
mine as well -- and accordingly, there is no room for
compromise.
Sincere iy,

Special Prosecutor

Copy to:

Honorable Robert H. Bork
Solicitor General
James D. St. Clair, Esq.
Special Counsel to the President

-:(:TED ST.VfES GOVEr \lENT
:~/]’O~ .

TO

~

’~

’ ’*~

D.~T}~: July 27, 1973

: Mr. Archibald Cox
Special Prosecu tot

Associate Special Prosecutor

Z"~.~"

Subpoenas
I am going to subject you to my thoughts about your
subpoena battle, even though I realize that most times you, or
one of the people working on the issue, may have already come
up with what I am suggesting. It is safer to be redundant.
i. I do think that now might be the time to subpoena
the six to eight items that we are surest the President will be
reluctant to turn over. I wish it could be a sensitive file
on n=ndl~ng of airline routes, or ITT, but because we only have
one grand jury it probably must be something in the Watergate
area
The important thing is that we ~unpoena whatever we
want that has been slow in coming and is within the jurisdiction
of the Watergate Grand Jury. The benefits are twofold, there
is a great pressure on the White House to produce such.documents
~.,h~.le the tape subpoena is pending in order to keep the issue
one of extremely personal documents; at the same time, whatever
they do not produce, or whatever they are slow in producing,
will help you in oral argumentbefore the District Court, the
Court of Appeals, or the Supreme Court. You will be able to
paint’the White-House-claim as a broad one of privi!ege~.-by no-:
means limited to the tape recordings. Whis is very important,
=of course. If we eventually lose the case on the tapes, and
if there is no careful distinguishing language in the Supreme
Court’s opinion, Dist}ict Cou~ts will stay far clear’of the
entire area of documentary demands on the 9~ite House.
I do not think that the second subpoena has to be
handled with the formality and press attention of the first,
I think it could be processed routinely and, if and when not
complied with, either left as a reminder of the breadth of
the White House’s position, or added to the main case that
you have begun. The choice would be yours.
2. One argument as to executive privilege and the tapes
is so obvious that I am embarrassed to raise it: but it had not
occurred to me until a friend brought it up this morning. You
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have pointed out very well that our claim to the tapes does
not intrude substantially On any necessary privacy of
Presidential conversations, because it is limited to the area
of crime. We could, and probably should, however, have a far
narz’ower argument. These conversations have been fully
described by participants. Indeed, the President has
specifically allowed that to take place (not invoking executive
privilege). The problem is no longer one of privacy at all;
it is one of conflicting testimony. It is far too late in the
day for the President to assert as to these conversations
which are no,~, in contradictory form, in the public domain
that they must be kept private or the executive branch cannot
function. ~.;hether it is a matter of waiver or of common sense,
a President cannot refuse the best evidence of a crime once
a full discussion of conversations has been giw:~n and with
his approval.

cc:

H.
J.
J.
P.

Ruth
Vorenberg
Neal
Lacovara

August 30, 1973

T. George Gilinsky, Esq.
Chief, Appellate Section
Criminal Division
Department of Justice
Washington, D. C. 20530
Dear George:
Enclosed are copies of the President’s brief in opposition and reply brief, and our supplemental brief. You
will note that, among other interesting issues, we develop
the theme that the grand jury derives its power directly
from the people under the Constitution, and therefore is
not, strictly speaking, part of the Judicial Branch.
Best personal regards,
Sincerely,

Philip A. Lacovara
Counsel to the Special
Prosecutor

Enclosures

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA

]
JOHN N. MITCHELL, et al.

Criminal"~,No. 74-110

]

FILED

0 1874
This matter comes before the Court on motion of President

Clerk

Richard M. Nixon to quash a subpoena duce____~s tecu.__~m issued to him
by tile Watergate Special Prosecutor with leave of this Court.
On April 16, 1974, Special Prosecutor Leon Jaworski
moved the Court for an order, pursuant to Rule 17(c),~ l/
Federal
Rules of Criminal Procedure, directing the issuance of a subpoena
for the production of specified materials prior to trial in the
case of United States v. John N. Mitchell~ et al., CR 74-110, DDC.--

2/

The proposed subpoena, prepared by the Special Prosecutor and
directed to the President "or any subordinate officer, official,
or employee with custody or control of the documents or objects"
described, listed in 46 paragraphs the specific meetings and

i_/Rule

17. Subpoena
(c) For Production of Documentary Evidence and of Objects.
A subpoena may also’command the person to whom it is directed
to produce the books, papers, documents or other objects designated therein. The court on motion made promptly may quash or
modify the subpoena if compliance would be unreasonable or
oppressive. The court may direct that books, papers, documents
or objects designated in the subpoena be produced before the
court at a time prior to the trial or prior to the ttaewhen
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by the Watergate Special Prosecutor with leave of this Court.
On April 16, 1974, Special Prosecutor Leon Jaworski
moved the Court for an order, pursuant to Rule 17(c),
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Rules of Criminal Procedure, directing the issuance of a subpoena
for the production of specified materials prior to .trial in the
case of United States v. John N. Mitchell~ et al., CR 74-110, DDC.
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or employee with custody or control of the documents or objects"
described, listed in 46 paragraphs the specific meetings and

1/

Rule 17. Subpoena
(c) For Production of Documentary Evidence and of Objects.
A subpoena may also’command the person to whom it is directed
to produce the books, papers, documents or other objects designated therein. The court on motion made promptly may quash or
modify the subpoena if compliance would be unreasonable or
oppressive. The court may direct that books, papers, documents
or objects designated in the subpoena be produced before the
court at a time prior to the trial or prior to the time when
they are to be offered in evidence and may upon their production
permit the books, papers, documents or objects or portions ther~of to be inspected by the parties and their attorneys.

2/ The motion asked that the subpoenaed materials be ordered produced before the Court with permission granted to Government attorneys
to inspect them.. ’Three~ of the seven defendants in United States v.
Mitchell have filed motions joining in that of the Special Prosecutor
with the stipulation that m~terials produced be made available to
the defendants in full. A fourth defendant filed a response in
support of the subpoena, but in opposition to the Special Prosecutor’s
motion insofar as it failed to assure defendants access to the materials
upon production.

telephone conversations for which tape recordings and related
writings were sought. Relying on the legal memorandum and
affidavit of the Special Prosecutor in support of the motion, the
Court on April 18, 1974, ordered that the subpoena issue forthwith to the President commanding production before the Court.
Prior to the May 2, 1974, return date of the subpoena,
the President filed a Special Appearance and Motion to Quash
(eo nomine) which included a formal claim of privilege against
disclosure of all subpoenaed items generally as "confidential
conversations between a President and his close advisors that it
would be inconsistent with the public interest to produce."
Thereafter, within time limits fixed by the Court, the Special
Prosecutor and five defendants filed papers opposing the Presi-

4/

dent’s motion to quash on various grounds.-- The government’s
submission, containing a lengthy and detailed showing of its
need for the subpoenaed items and their relevance, has been placed
under seal as have the various reply briefs and motions for

__5/
protective orders and to expunge that were subsequently filed.
The matter came on for oral argument in camera on May i3, 1974.

3___/ The document noted, however, that "[p]ortions of twenty of
the conversations described in the subpoena have been made public and no claim of privilege is advanced with regard to those
Watergate-related portions of those conversations."
4/ Defendant Strachan also filed a motion for an order directing
the issuance of a subpoena identical to that of the Special Prose"
cutor in the event that enforcement of the government subpoena is
abandoned.
5/ Although initially accepted under seal, the Court has released those portions of briefs relating to the jurisdictional
issue of "intra-executive controversy" discussed in the text

al~1~avit ot the Special Prosecutor in support of the motion, the
Court on April 18, 1974, ordered that the subpoena issue forthwith to the President commanding production before ~the Court.
Prior to the May 2, 1974, return date of the subpoena,
the President filed a Special Appearance and Motion to Quash

(eo nomine) which included a formal claim of privilege against
disclosure of all subpoenaed items generally as "confidential
conversations between a President and his close advisors that it
would be inconsistent with the public interest to produce."
Thereafter, within time limits fixed by the Court, the Special
Prosecutor and five defendants filed papers opposing the Presldent’s motion to quash on various grounds.-- The government’s
submission, containing a lengthy and detailed showing of its
need for the subpoenaed items and their relevance, has been placed
under seal as have the various reply briefs and motions for
protective orders and to expunge that were subsequently filed.-The matter came on for oral argument in camera on May 13, 1974.

3/ The document noted, however, that "[p]ortions of twenty of
the conversations described in the subpo=na have been made public and no claim of privilege is advanced with regard to those
Watergate-related portions of those conversations."
4/ Defendant Strachan also filed a motion for an order directing
the issuance of a subpoena identical to that of the Special Prosecutor in the event that enforcement of the government subpoena is
abandoned.
5___/ Although initially accepted under seal, the Court has released those portions of briefs relating to the jurisdictional
issue of "intra-executive controversy" discussed in the text below.
The Court has granted a motion of the Special Prosecutor
made pursuant to Rule 6(e), Federal Rules of Criminal Procedure,
for leave to disclose grand jury proceedings as necessary in
support of theSubpoena with the proviso urged by defense counsel
that, for the present, such disclosures not be made public.
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In entering a special appearance, the President contends that the Court lacks jurisdiction to enforce the instant
subpoena on two grounds: First, courts are without authority
to rule on the scope or applicability of executive privilege
when asserted by the President, and Second, a dispute between
the President and Special Prosecutor regarding the production
of evidence is an intra-branch controversy wholly within the
jurisdiction of the executive branch to resolve. The first
contention, as the President admits, is without legal force
in this Circuit.

See Nixon v. Sirica, ~U.S. App. D.C.

~, 487 F.2d 700 (1973).
The second argument, whatever its merits in the
setting of a disagreement between the President and a cabinet
officer, for example, has no application to the present situation.
The current Special Prosecutor is vested with the powers and
authority conferred upon his predecessor pursuant to regulations
which have the f~rce of law.

Among other prerogatives, the

Special Prosecutor has "full authority" to determine "whether
or not to contest the assertion of ’Executive Privilege’ or any
other testimonial privilege." The Special Prosecutor’s independence

6/ The President has asserted the point to preserve it, in
hi---s words, "should it be necessary for this case to reach a
court in which Nixon v. Sirica is not a controlling precedent."
7/ Nader v. Bork, 366 F. Supp. 104 (DDC 1973). Former Special
Pr---osecutor Archibald Cox received a delegation of powers and
responsibilities from the Attorney General acting by authority

of 28 U.S.C. §§ 509, 510 and 5 U.S.C. § 301. The terms of this
deleEationwere promulgated by Department of Justice Order No.

to rule on the scope or applicability of executive privilege
when asserted by the President, and Second, a dispute between
the President and Special Prosecutor regarding the production
of evidence is an intra-branch controversy wholly within the
jurisdiction of the executive branch to resolve. The first
contention, as the President admits, is without legal force
6___/
U.S. App. D.C.
See Nixon v. Sirica,
in this Circuit.
__, 487 F.2d 700 (1973).
The second argument~ whatever its merits in the
setting of a disagreement between the President and a cabinet
officer, for example, has no application to the present situation.
The current Special Prosecutor is vested with the powers and
authority conferred upon his predecessor pursuant to regulations
which have the~br=e of law.

Among other prerogatives, the

Special Prosecutor has "full authority" to determine "whether
or not to contest the assertion of ’Executive Privilege’ or any
other testimonial privilege." The Special Prosecutor’s independence

6/ The President has asserted the point to preserve it, in
hl---s words, "should it be necessary for this case to reach a
court in which Nixon v. Sirica is not a controlling precedent."
7/ Nader v. Bork, 366 F. Supp. 104 (DDC 1973). Former Special
Pr---osecutor Archibald Cox received a delegation of powers and
responsibilities from the Attorney General acting by authority
of 28 U.S.C. §§ 509, 510 and 5 U.S.C. § 301. The terms of this
delegation were promulgated by Department of Justice Order No.
517-73, 38 Fed. Reg. 14,688 (June 4, 1973) and reaffirmed as
to Mr. Jaworski in Department of Justice Order No. 551-73, 38
Fed. Reg. 30,738 (November 7, 1973).
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has been affirmed and reaffirmed by the President and his rep-

8!
resentatives~

and a unique guarantee of unfettered operation

accorded him: "the jurisdiction of the Special Prosecutor will
not be limited without the President’s first consulting with
such Members of Congress [the leaders of both Houses and the
respective Committees on the Judiciary] and ascertaining that

9/

their consensus is in accord with his proposed action."--- The
President not having so consulted, to the Court’s knowledge,
his attempt to abridge the Special Prosecutor’s independence
with the argument that he cannot seek evidence from the President
by court process is a nullity and does not defeat the Court’s
Jurisdiction.
The President advances three principal arguments on
the merits supporting his motion to quash. Primary among these
is his assertion that the subpoena, together with the Special
Prosecutor’s showing of relevancy and evidentiary value filed
May i0, 1974, fails to comply with the requirements of Rule
17(c). It is conceded by all parties that Rule 17(c) cannot be
employed as a vehicle for discovery, and that a showing of good
cause is necessary. The landmark cases interpreting Rule
Bowman Dairy Company v. United States, 341 U.S. 214 (1951)
andUnited States v. lozia, 13 F.R.D. 335 (SDNY 1952), are cited
and relied upon by both sides. Basically, good cause under Rule

8/ See, e.g., The President’s News Conference of October 26~
~73,9 Weekly Compilation of Presidential Documents, p. 1289
(-~-~. 29, 1973); Letter of Actin~ Attorney CeneralRobert H.
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their consensus is in accord with his proposed action."-- The
President not having so consulted, to the Court’s knowledge,
his attempt to abridge the Special Prosecutor’s independence
with the argument that he cannot seek evidence from the President
by court process is a nullity and does not defeat the Court’s
Jurisdiction.
The President advances three principal arguments on
the merits supporting his motion to quash. Primary among these
is his assertion that the subpoena, together with the Special
Prosecutor’s showing of relevancy and evidentiary value filed
May i0, 1974, fails to comply with the requirements of Rule
17(c). It is conceded by all parties that Rule 17(c) cannot be
employed as a vehicle for discovery, and that a showing of good
cause is necessary. The landmark cases interpreting Rule 17(c),
Bowman Dairy Company v. United States, 341 U.S. 214 (1951)
andUnited States v. lozia, 13 F.R.D. 335 (SDNY 1952), are cited
and relied upon by both sides. Basically, good cause under Rule

8___/ See, e.~., ThePresident,s News Conference of October 26~
1973,9 Weekly Compilation of Presidential Documents, p. 1289
(Oct. 29, 1973); Letter of Acting Attorney General Robert H.
Bork to Leon Jaworski, Esq. dated Novembe~ 21, 1973; and Hearings
Before the Senate Committee on the Judiciary on the Special
Prosecutor, 93rd Cong., ist Sess., pt. 2, pp. 571-573.
9/ Department of Justice Order No. 554-73, 38 Fed. Reg. 32,805
(November 27, 1973).
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17(c) requires a showing that (i) subpoenaed materials are
evidentiary and relevant; (2) they are not otherwise procurable
reasonably in advance of trial; (3) the party cannot properly
prepare for trial without them, and failure to obtain them may
delay the trial; and (4) the application is made in good faith,
and does not constitute a "fishing expedition." Se’e United
States v. lozia, supra, 13 F.R.D. at 338. It is the Court’s
position that the Special Prosecutor’s May I0, 1974 memorandum
correctly applies the Rule 17(c) standards, particularly in
the more unusual situation of this kind where the subpoena, rather
than being directed to the government by defendants, issues to
what, as a practical matter, is a third party. It is the Court’s
conclusion as well, supported again by reference to the Special
Prosecutor’s memorandum and appendix, that the requirements of

i0/
Rule 17(c) are here met.
With regard to the confidentiality privilege interposed by the President, the Court agrees that his claim is

i’0_._/ The Nixon v. Sirica case, arising out of the grand jury
investigation which produced the indictment herein, presented
circumstances warranting the Court’sincamera inspection
of subpoenaed items. 487 F.2d at 718, 719. The need for evidence presented here is, if anything, more compelling since the
matter has developed into a criminal trial where the standard of
proof is not simply probable cause but proof beyond a reasonable
doubt, and where defendants confront a more direct threat to
their reputations and liberty. The President contends that
because the Special Prosecutor would not have commenced this
case without evidence sufficient, in his opinion, to convict
the defendants, the need for other evidence is insubstantial.
Such an argument, however, ignores the fact not only that it
is the Special Prosecutor alone, in this instance, who has the
duty to determine the quantity and quality of evidence necessary
~o oroseeuteo but that the P~osecutorhas an obligation to obtain

prepare for trial without them, and failure to obtain them may
delay the trial; and (4) the application is made in good faith,
and does not constitute a "fishing expedition." S~e United
States v. lozia, supra, 13 F.R.D. at 338. It is the Court’s
position that the Special Prosecutor’s May lO, 1974 memorandum
correctly applies the Rule 17(c) standards, particularly in
the more unusual situation of this kind where the subpoena, rather
than being directed to the government by defendants, issues to
what, as a practical matter, is a third party. It is the Court’s
conclusion as well, supported again by reference to the Special
Prosecutor’s memorandum and appendix, that the requirements of

10__/
Rule 17(c) are here met.
With regard to the confidentiality privilege interposed by the President, the Court agrees that his claim is

i0/ The Nixon v. Sirica case, arising out of the grand Jury
in---vestigation which produced the indictment herein, presented
circumstances warranting the Court’s~incamera inspection
of subpoenaed items. 487 F.2d at 718, 719. The need for evidence presented here is, if anything, more compelling since the
matter has developed into a criminal trial where the standard of
proof is not simply probable cause but proof beyond a reasonable
doubt, and where defendants confront a more direct threat to
their reputations and liberty. The President contends that
because the Special Prosecutor would not have commenced this
case without evidence sufficient, in his opinion, to convict
the defendants, the need for other evidence is insubstantial.
Such an argument, however, ignores the fact not only that it
is the Special Prosecutor alone, in this instance, who has the
duty to determine the quantity and quality of evidence necessary
to prosecute, but that the Prosecutor has an obligation to obtain
and present all the relevant evidence. It has never been the law
.that once an indictment issues, evidence beyond that at hand is
unnecessary and should not be sought.
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presumptively valid. The Special Prosecutor’s submissions,
however, in the Court’s opinion, constitute a ~rima facie
showing adequate to rebut the presumption in each instance, and
a demonstration of need sufficiently compelling to warrant
judicial examination in chambers incident to weighing claims of
ii/
privilege where the privilege has not been relinquished.
In citing relinquishment of privilege, the Court has reference
to the portions of subpoenaed recordings which the President
has caused to be reduced to transcript form and published.
For such, the Court finds the privilege claimed non-exlstent
since the conversations are, to that extent at least, no longer
confidential. See Nixon v. Slrica, supra, 487 F.2d at 718.
The President’s third argument on the merits speaks
to the defendants’ contention that the subpoenaed materials

ii/ In this connection, it is significant that although the
Sp---ecial Prosecutor is forced in part to rest his showing on
circumstantial evidence, having been denied access to the material
solicited, in the approximately 20 instances where contents of
subpoenaed tapes have been made public, the Prosecutor’s assertions
that "Watergate" was discussed have been shown accurate without
exception. Counsel for the President is unable to state that
other subpoenaed items are or are not relevant to this case
because he has not seen or heard them. (Transcript of Proceedings In Camera, May 13, 1974, pp. 61, 62.) Nevertheless, he
cites the President’s April 29, 1974 public characterization of
edited transcripts produced from tape recordings including some
of those here subpoenaed:

They include all the relevant portions of
all of the subpoenaed conversations that were
recorded -- that is, all portions that relate
to the question of what I knew about Watergate
or the cover-up, and what I did about it. They
also include transcripts of other conversations
which were not subpoenaed, but which have a
~iouificant bearin~ on the uuestlon of Presi-

a demonstration of need sufficiently compelling to warrant
Judicial examination in chambers incident to weighing claims of
privilege where the privilege has not been relinquished.
In citing relinquishment of privilege, the Court has reference
to the portions of subpoenaed recordings which the President
has caused to be reduced to transcript form and published.
For such, the Court finds the privilege claimed non-exlstent
since the conversations are, to that extent at least~ no longer
confidential. See Nixon v. Sirica, supra, 487 F.2d at 718.
The President’s third argument on the merits speaks
to the defendants’ contention that the subpoenaed materials

ii/ In this connection, it is significant that although the
Special Prosecutor is forced in part to rest his showing on
circumstantial evidence, having been denied access to the material
solicited, in the approximately 20 instances where contents of
subpoenaed tapes have been made public, the Prosecutor’s assertions
that "Watergate" was discussed have been shown accurate without
exception. Counsel for the President is unable to state that
other subpoenaed items are or are not relevant to this case
because he has not seen or heard them. (Transcript of Proceedings In Camera, May 13, 1974, pp. 61, 62.) Nevertheless, he
cites the President’s April 29, 1974 public characterization of
edited transcripts produced from tape recordings including some
of those here subpoenaed:
They include all the relevant portions of
all of the subpoenaed conversations that were
recorded -- that is, all portions that relate
to the question of what I knew about Watergate
or the cover-up, and what I did about it. They
also include transcripts of other conversations
which were not subpoenaed, but which have a
significant bearing on the question of Presidential actions with regard to Watergate.

As far as what the President personally knew
and di~ with regard to Watergate andthe coverup is concerned~ these materials -- together
with those already made available -- will tell
it all.
Be that as it may, "what the President personally knew and did"
is not dispositive of the issues in this case.

6 -

are necessarily producible to them under the principles enunciated

in Br~d~ v. Maryland, 373 U.S. 83 (1963) and its progeny, the Jencks
Act, 18 U.S.C. § 3500, and rules of discovery for criminal proceedings. The President maintains instead that defendants cannot require production under Bra_~ of material in the possession of a
non-investigatory government agency or items made unavailable
because of their privileged character. The Court finds it unnecessary, due to its disposition of the motion to quash, to reach
this question. Under Rule 17(c), the Court "may permit" the
materials produced "to be inspected by the parties or their
attorneys." The Court intends to supply defense counsel with any
and all exculpatory matter that may be found in the items produced, and to deliver any and all non-privileged matter to the
Special Prosecutor. It is, of course, the Special Prosecutor’s
continuing obligation to furnish defendants with Bradymaterial
that comes into his possession. Defendants’ requests for access
to the whole of materials produced will be more appropriately
considered in conjunction with their pretrial discovery motions.
In requiring compliance with the subpoena, that is,
production before the Court, and in ruling on claims of privilege,
the Court adopts in full the procedures and criteria established
by the United States Court of Appeals for this Circuit in Nixon
v. Sirica, supra, 487 F.2d at 716-721 (parts IV, V, and VI of the
majority opinion). Thus, adequate time will be allowed for
preparation of an index and analysis detailing particular claims
of privilege the President wishes to make. The originals of all

ings. The President maintains instead that defendants cannot require production under Br_~ of material in the possession of a
non-lnvestigatory government agency or items made unavailable
because of their privileged character. The Cour~ finds it unnecessary, due to its disposition of the motion to quash, to reach
this question. Under Rule 17(c), the Court "may permit" the
materials produced "to be inspected by the parties or their
attorneys." The Court intends to supply defense counsel with any
and all exculpatory matter that may be found in the items produced, and to deliver any and all non-privileged matter to the
Special Prosecutor. It is, of course, the Special Prosecutor’s
continuing obligation to furnish defendants with ~material
that comes into his possession. Defendants’ requests for access
to the whole of materials produced will be more appropriately
considered in conjunction with their pretrial discovery motions.
In requiring compliance with the subpoena, that is,
production before the Court, and in ruling on claims of privilege,
the Court adopts in full the procedures and criteria established
by the United States Court of Appeals for this Circuit in Nixon
v. Sirica, supra, 487 F.2d at 716-721 (parts IV, V, and VI of the
majority opinion). Thus, adequate time will be allowed for
preparation of an index and analysis detailing particular claims
of privilege the President wishes to make. The originals of all
subpoenaed items will accompany the index and analysis when
transmitted to the Court. In addition, a separate tape recording, copies from the originals, containing only those portions
of conversations since transcribed and made public should be
prepared and delivered along with the subpoenaed materials.
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To protect the rights of individuals, various of the
proceedings and papers concerning this subpoena have been sealed.
Such matters will remain under seal, and all persons having
knowledge of them will remain subject to restrictions of confidentiality imposed upon them pending further order of the Court.
The foregoing, of course, does not affect the transmittal of
such materials to appellate courts under seal as a necessary
part of the record in this matter. The Court sees no need to
grant more extensive protective orders at this time or to expunge portions of the record. Matter sought to be expunged is
relevant, for example, to a determination that the presumption
of privilege is overcome.
Now, therefore, it is by the Court this 20th day of
May, 1974,
ORDERED that the President’s motion to quash be, and
the same hereby is, denied; and it is
FURTHER ORDERED that on or before May 31, 1974, the
President or any subordinate officer, official, or employee with
custody or control of the documents or objects subpoenaed by
the Special Prosecutor with leave of Court on April 18, 1974,
shall deliver to the Court the originals of all subpoenaed items
together with an index and analysis and copy tape recording as
described in the foregoing opinion; and it is
FURTHER ORDERED that motions for protective orders
and to expunge filed or raised orally in this matter, except
to the extent already granted by the Court in proceedings here-

o

~ "~ ~=~ suD3ec~ ~o restrictions of con-

fidentiality imposed upon them pending further order of the Court.
The foregoing, of course, does not affect the transmittal of
such materials to appellate courts under seal as a necessary
part of the record in this matter. The Court sees no need to
grant more extensive protective orders at this time or to expunge portions of the re~ord. Matter sought to be expunged is
relevant, for example, to a determination that the presumption
of privilege is overcome.
Now, therefore, it is by the Court this 20th day of
May, 1974,
ORDERED that the President’s motion to quash be, and
the same hereby is, denied; and it is
FURTHER ORDERED that on or before May 31, 1974, the
President or any subordinate officer, official, or employee with
custody or control of the documents or objects subpoenaed by
the Special Prosecutor with leave of Court on April 18, 1974,
shall deliver to the Court the originals of all subpoenaed items
together with an index and analysis and copy tape recording as
described in the foregoing opinion; and it is
FURTHER ORDERED that motions for protective orders
and to expunge filed or raised orally in this matter, except
to the extent already granted by the Court in proceedings heretofore~ be, and the same hereby are, denied; and it is
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FURTHER ORDERED that should the President initiate
appellate review of the Court’s order prior to 4:00 p.m.,
Friday, May 24, 1974, the Court’s order shall be stayed pending
the completion of such review.

istrict Judge

WATERGATE SPECIAL PROSECUTION FORCE
United States Department of Justice
1425 K Street, N.W.
Washington, D.C. 20005

June 17, 1974

Honorable Michael Rodak, Jr.
Clerk
Supreme Court of the United
States
Washington, D. C.

Re: United States v. Nixon~ No. 73-1766
Dear Mr. Rodak:
In my letter to you dated June 3, 1974, with copies to
counsel, I proposed the designation of seven items for printing in the joint appendix in this case but requested special
instructions because several of the items were placed under
seal by the district court. Although the district court in
the interim rescinded its order placing certain items under
seal, the Supreme Court on:~June 15, 1974, denied the joint
motion of the United States and the President for such
relief and instead, with one exception, directed that sealed
portions of the record remain under seal and dispensed with
the printing thereof.
,
Accordingly, the joint appendix in No. 73-1766 will
consist of items 1 through 4 as designated in my letter of
June 3, 1974, since those items had never been sealed.
Items 5 and 6 remain under seal pursuant to the Court’s
order of June 15 with one exception, and in light of the
Court’s quotation of that portion in full in its order we
shall not be printing it in the appendix. Item 7 in my
original designation, the district court’s opinion and order,
is printed in the appendix in the government’s certiorari
petition and will not be reprinted. It is my understanding
that counsel for the President agree with the foregoing.
arrangements.
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Although the Court dispensed with printing of the sealed
material that would otherwise have been included in the printed
appendix, I believe the Court might find. it helpful to have
conveniently at hand certain portions of the sealed record.
Accordingly, I am enclosing ten xerox copies of the "Appendix
to Memorandum for the United States in Opposition to the Motion
to Quash Subpoena Duces Tecum". These copies are contained in
a separate closed envelope marked "excerpts from sealed record".
If the Court wishes these items to be distributed to the various
Chambers, these items will be available to you.
It is my understanding that counsel for the President may
also submit xeroxed copies of extracts from the sealed record.
We appreciate your continuing courtesy and cooperation in
working out the necessary procedures in this unusual case.

Sincerely,

~..
Philip A. Lacovara
Counsel to the Special
Prosecutor

Honorable John J. Sirica
James D, St. Clair, Esq.
William G. Hundley, Esq.
Sidney Dickstein, Esq.
John J. Wilson, Esq.
William S. Frates, Esq.
John M. Bray, Esq.
Jacob A. Stein, Esq.
David G. Bress, Esq.

2,~arch 12, 1974

James D. St. Clair~"Esquire
Special Counsel to the President
The ~ite House
Washington, D, Co
<
Dear Mr. St. Clair:

~

’
Now that an indictment has been returned :
concerning the Watergate cover-up, .it is necessary to.
reques.t access to certain taped conversations~and ¯...:
related documents that must be examined¯.and analyzed ..~~. :. ,. [~" ~. .
as the Government prepares for trial. ¯ These conver-...’." ""."~:~ "
sations and documents, identified on the -b~sis. of. the .:!~!~ii
evidence now-known to us, are "listed in the enclosed.:
schedule. You indicated in your letters to me of .... .
February 13, and February 27, 1974, that you would ..
consider-such requests on a case-by-case basis:
.-..".~-...’. ~
¯~..

. : -.-~:" ¯ .¯,.~.

.~ ¯ AS you kno~;, 27 recoraings previously ~ere-"!-~-i.~!:.~-~?.ii-..ii~..:~o~.
requ~sted in an effort" ~o assure that the Watergate.:~:~.
investigation would ~e as thorough .and as fair as .- possible. Although the ~hite House did not see fit to ° .¯ .~.
make these recordings available for this pul~pose, X ". ....
hope that you will understand that this present request¯
is dic~zted by a different and, if anything, more
import~nt reason. Information now available to ~s.
..
..
indicates that each of the conversations shown on the -.
-. ....
enclosed schedule contains, or is likely to contain .~.. i~i.i.~.
evidence ~that.~.~ill. be relevant and material to the
..
trial of the seven individuals who have been indicted,
either as proof of the Governm~nt*s case or as possibly
-"
exculpatory material b~hat must be disclosed to the
.
defense under Brady v. Maryland. (Of course, if you
inform, us. :that certain of the requested conversations
are irrelevant to "~e trial and you permit someone in
this office, as you have in the past, to verify this
by listening to them, there will be no need for you to
produce those conversations, except as otherwise may be
required by a court upon request of defendants.)

EXHIBIT A

Now that an indictment has been" returned :
.~ .°
concerning the Watergate cover-up,-it is necessary to ~.... ..
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inform us ~that certain of the requested conversations
are irrelevant to the trial and you permit someone in
this office, as you have in the past, to verify this
by listening to them, there will be no need for you to
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in a spirit of cooperation, I ~Lade available
to you in my letter~ of January 22, 1974, the information that leads us to believe that the recordings
requested in that Setter are important. Similar
information ~or a few additional recordings that were
not discussed in that letter, but are now requested,
is foot~]oted on the enclosed schedule.
Since most of the requested tapes were
initially sought many weeks ago, I assume that~ the
task of locating and examining the material now
requested is largely complete. Moreover, if litigation relating to this material becomes necessary, it
would be best for everyone concerned that it be
initiated promptly in order to avoid any tria!, delay.
Accordingly,I would appreciate a definitive response
to this letter at your earliest convenience and, in
any event, no later than March 19. Although early...¯
production of the requested materials would greatly
ease the problems of trial preparation, I would deem .
it a sufficient response to this letter if you assure..
us in writing that the P.resident will provide the
... ~.~
materials prior toJune ")[5, 1974. If the President~!~"-i~"-. o
wishes to withhold any of the recordings on the groru!d"
of irrelevance, I would ask that arrangements be made
so that we can complete our review of those recordings
prior to June 15, 1974.
. ’-."i""i-. "
S incere ly , .....

LEON JA~9ORSKI
Special Prosecutor

Enclosum-e

WATERGATE SPECIAL PROSECUTION FORCE
United States Department of Justice
1425 K Street, N.W.
Washington, D.C. 20005

April 16, 1974

James D. St. Clair, Esquire
Special Counsel to the President
The White House
Washington, D.C.
Dear Mr. St. Clair:
I am enclosing a Motion, proposed Order, proposed
subpoena, and Memorandum of Law filed by this office
today in the United States District Court.
The papers seek a Court Order directing a trial
subpoena of Presidential conversations for the trial
of United St@tes v. Mi.tchell, et al.
As you are fully aware from our prior conversations
and correspondence, we are compelled to take this
action, at this time, so that all parties can be
assured that the scheduled trial date of September 9
may not have to be postponed. I will be discussing
with you further your possible voluntary compliance
with the requests listed in the attached trial
subpoena.
Sincerely,

LEON JAWORSKI
Special Prosecutor

Enclosures
Chron
Messrs. Jaworski/Ruth/Lacovara/Kreindler/Ben-Veniste

APPENDIX A

Introduction
This Appendix sets forth a detailed discussion
of the conversations sought to be subpoenaed by the
Special Prosecutor under Rule 17(c) in order to show
their relevancy and evidentiary value in connection with
the trial of United States v. Mitchell, et al. The purpose of this discussion is to demonstrate that on the
basis of transcripts of Presidential conversations
recently released to the public, testimony, and other
evidence, and on the basis of reasonable inferences that
can be drawn therefrom, this Court should properly find
that the material sought by the subpoena would be relevant
and admissible.
The indictment charges in Count One a conspiracy
to obstruct justice and to defraud the United States and
agencies and departments thereof, including the Central
Intelligence Agency and the Federal Bureau of Investigation, that continued up to and including the date of the
filing of the indictment, March i, 1974. The indictment
charges, inter alia, that it was a purpose of the
conspiracy to conceal and cause to be concealed the
identities of those who were responsible for, participated
in, and had knowledge of the Watergate break-in and other
illegal activities by:
-- planning, soliciting, assisting, and
facilitating the giving of false, deceptive,
evasive, and misleading statements and
testimony;
-- ~overtly raising and distributing cash
funds to and for the benefit of the
Watergate defendants; and
-- making and causing to be made offers of
leniency, executive clemency, and other
benefits to Howard Huntand Jeb Magruder.
The discussion below demonstrates the relevancy
of the subpoenaed conversations to these and other charges
in the indictment including, in the case of conversations
for which partial edited transcripts have been released
by the President, the involvement of the conspirators in:

their relevancy and evidentiary value ~n connection w~rn
the trial of United States v. Mitchell, et al. The purpose of this discussion is to demonstrate that on the
basis of transcripts of Presidential conversations
recently released to the public, testimony, and other
evidence, and on the basis of reasonable inferences that
can be drawn therefrom, this Court should properly find
that the material sought by the subpoena would be relevant
and admissible.
The indictment charges in Count One a conspiracy
to obstruct justice and to defraud the United States and
agencies and departments thereof, including the Central
Intelligence Agency and the Federal Bureau of Investigation, that continued up to and including the date of the
filing of the indictment, March i, 1974. The indictment
charges, inter alia, that it was a purpose of the
conspiracy to conceal and cause to be concealed the
identities of those¯ who were responsible for, participated
in, and had knowledge of the Watergate break-in and other
illegal activities by:
-- planning, soliciting, assisting, and
facilitating the giving of false, deceptive,
evasive, and misleading statements and
testimony;
-- ~overtly raising and distributing cash
funds to and for the benefit of the
Watergate defendants; and
-- making and causing to be made offers of
leniency, executive clemency, and other
benefits to Howard Hunt¯and Jeb Magruder.
The discussion below demonstrates the relevancy
of the subpoenaed conversations to these and other charges
in the indictment including, in the case of conversations
for which partial edited transcripts have been released
by the President, the involvement of the conspirators in:

-- planning and facilitating false or misleading statements and testimony by members
of the conspiracy;
-- paying of $75,000 to. Howard Hunt to avoid
his disclosing certain matters;
-- causing certain veiled offers of clemency
to be made to Howard Hunt, Jeb Magruder,
and others;

-- continuing to attempt to conceal these and
prior activities of the conspirators.
The following abbreviations are used in this
Appendix:
SDT

In Re Subpoena Duces Tecum, Misc. No. 47-73.

ssc

Hearings Before the Senate Select
Committee on Presidential Campaign
Activities, 93rd Cong., ist Sess.

Citations to page numbers not preceded by the above initials
are citations to the Presidential transcripts released to
the public, Submission of Recorded Presidential Conversations to the Committee on the Judiciary of the House of
Representatives by President Richard Nixon, April 30,
1970. (Government Printing Office).

Item i:

Specified Conversations on June 20, 1972,
Between the President and Mr. Colson.

The President’s records set forth that the
following meeting and telephone conversations took place
between the President and Mr. Colson on June 20, 1972:

Meeting from 2:20 to 3:30 p.m.
Telephone conversation from 8:04 to
8:21 p.m.
Telephone conversation from i1:33 p.m.,
6/20 to 12:05 a.m., 6/21
These conversations between the President and defendant
Colson occurred three days after the Watergate break-in
on June 17, 1972. According to information furnished by
the White House, the President telephoned Mr. Colson long
.distance from Key Biscayne twice on June 18 and once on
June 19. Mr. Colson has admitted through a statement
supplied to the Special Prosecutor that he discussed
Watergate-related matters with the President during the
week of June 19, including specifically the long distance telephone conversation on June 19 itself. The
meeting in the afternoon on June 20, then, was the first
opportunity for the President and Mr. Colson to engage in
face-to-face conversation following the break-in.
Furthermore, this meeting followed by less
than two hours Mr. Haldeman’s meeting with the President
(from 11:26 to 12:45, according to the President’s Daily
Diary) in which Watergate was one of the items discussed.
(Haldeman’s notes, Exhibit 61, SDT) An 18 minute and 15
second segment of that conversation was erased.
On theevening of June 20, 1972, the President
spoke by telephone to Mr. Mitchell. A tape of this conversation was subpoenaed by the Special Prosecutor but
was not produced as the President stated that it was not
recorded. (President’s Statement, November 12, 1973,
Pres. Doc. 1329). The President’s recorded recollection
of this conversation was produced and confirms that
Watergate was discussed. Moreover, Mr. Mitchell has
testified that in this conversation he and the President
discussed the Watergate break-in and Mr. Mitchell expressed regret that he had not kept better control over
his men. (Mitchell, SSC 1633) After this conversation
with Mr. Mitchell, the President had the two telephone
conversations specified with Mr. Colson.

6/20 to 12:05 a.m., 6/21
These conversations between the President and defendant
Colson occurred three days after the Watergate break-in
on June 17, 1972. According to information furnished by
the White House, the President telephoned Mr. Colson long
.distance from Key Biscayne twice on June 18 and once on
June 19. Mr. Colson has admitted through a statement
supplied to the Special Prosecutor that he discussed
Watergate-related matters with the President during the
week of June 19, including specifically the long distance telephone conversation on June 19 itself. The
meeting in the afternoon on June 20, then, was the first
opportunity for the President and Mr. Colson to engage in
face-to-face conversation following the break-in.
Furthermore, this meeting followed by less
than two hours Mr. Haldeman’s meeting with the President
(from 11:26 to 12:45, according to the President’s DaJ.ly
Diary) in which Watergate was one of the items discussed.
(Haldeman’s notes, Exhibit 61, SDT) An 18 minute and 15
second segment of that conversation was erased.
On the-evening of June 20, 1972, the President
spoke by telephone to Mr. Mitchell. A tape of this conversation was subpoenaed by the Special Prosecutor but
was not produced as the President stated that it was not
recorded. (President’s Statement, November 12, 1973,
Pres. Doc. 1329). The President’s recorded recollection
of this conversation was produced and confirms that
Watergate was discussed. Moreover, Mr. Mitchell has
testified that in this conversation he and the President
discussed the Watergate break-in and Mr. Mitchell expressed regret that he had not kept better control over
his men. (Mitchell, SSC 1633) After this conversation
with Mr. Mitchell, the President had the two telephone
conversations specified with Mr. Colson.
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Item I:

Specified Conversations on June 20, 1972,
Between the President and Mr. Colson.

The President’s records set forth that the
following meeting and telephone conversations took place
between the President and Mr. Colson on June 20, 1972:
Meeting from 2:20 to 3:30 p.m.

Telephone conversation from 8:04 to
8:21 p.m.
Telephone conversation from 11:33 p.m.,
6/20 to 12:05 a.m., 6/21
These conversations between the President and defendant
Colson occurred three days after the Watergate break-in
on June 17, 1972. According to information furnished by
the White House, the President telephoned Mr. Colson long
.distance from Key Biscayne twice on June 18 and once on
June 19. Mr. Colson has admitted through a statement
supplied to the Special Prosecutor that he discussed
Watergate-related matters with the President during the
week of June 19, including specifically the long distance telephone conversation on June 19 itself. The
meeting in the afternoon on June 20, then, was the first
opportunity for the President and Mr. Colson to engage in
face-to-face conversation following the break-in.
Furthermore, this meeting followed by less
than two hours Mr. Haldeman’s meeting with the President
(from 11:26 to 12:45, according to the President’s Daily
Diary) in which Watergate was one of the items discussed.
(Haldeman’s notes, Exhibit 61, SDT) An 18 minute and 15
second segment of that conversation was erased.
On the’evening of June 20, 1972, the President
spoke by telephone to Mr. Mitchell. A tape of this conversation was subpoenaed by the Special Prosecutor but
was not produced as the President stated that it was not
recorded. (President’s Statement, November 12, 1973,
Pres. Doc. 1329). The President’s recorded recollection
of this conversation was produced and confirms that
Watergate was discussed. Moreover, Mr. Mitchell has
testified that in this conversation he and the President
discussed the Watergate break-in and Mr. Mitchell expressed regret that he had not kept better control over
his men. (Mitchell, SSC 1633) After this conversation
with Mr. Mitchell, the President had the two telephone
conversations specified with Mr. Colson.

item 2 :

Specified Conversations on June 23, 1972,
Between the President and Mr. Haldeman.

The President’s records set forth that the
following meetings took place between the President and
Mr. Haldeman on June 23, 1972:

10:04 to 10:39 a.m.
1:04 to i:13 p.m.
2:20 to 2:45 p.m.
Defendant Haldeman has testified that on the
basis of information supplied by Mr. Dean to the effect
that the FBI believed that the CIA might have been involved in the Watergate break-in, he raised the possibility
of CIA involvement with the President on June 23, 1972.
(SSC 3040-41) Mr. Haldeman also testified that the
President ordered Mr. Haldeman and Mr. Ehrlichman to
meet with Mr. Helms and Mr. Walters of the CIA to determine the CIA’s involvement and interest in the Watergate
break-in and to request Mr. Walters to meet with Acting
FBI Director Mr. Gray to insure that the FBI’s investigation of the Watergate participants not be expanded to
cause disclosure of non-Watergate related covert CIA
operations or other non-related national security activities that had been undertaken previously by some of
the Watergate participants. (Haldeman, SSC 2881-85)
Finally, the President has stated that he instructed Mr.
Haldeman and Mr. Ehrlichman to insure that the FBI investigation of the Watergate break-in did not expose
either unrelated covert operations of the CIA or the
activities of the White House Special Investigations Unit.
(President’s Statement, May 22, 1973, Pres. Doc. 696)
Mr. Haldeman and Mr. Ehrlichman did meet with
Mr. Helms and General Walters of the CIA on June 23, 1972,
at 1:35 p.m. The three meetings specified above between
the President and Mr. Haldeman preceded and followed the
meeting between Mr. Haldeman, Mr. Ehrlichman, and the
representatives of the CIA. (Ehrlichman, SSC 2712;
Haldeman, SSC 3041) At 2:34 p.m., General Walters met
with Mr. Gray of the FBI and stated that the FBI Watergate investigation should not be pursued into Mexico
and should be tapered off at the five people arrested on
June 17, 1972. (Walters’ Memorandum of Meeting with Mr.
Gray, SSC Exhibit 129, SSC 3815; Gray SSC 3452) Mr. Gray
agreed to postpone two interviews involving funds in the
bank account of Bernard Barker, one of the men arrested
in the Democratic National Committee headquarters.

Item 3:

Specified Conversation on the morning
of November 15, 1972, Among or Between
Mr. Haldeman, Mr. Ehrlichman, and Mr.
Dean in the President’s Office at Camp
David.

Mr. Dean has testified that on November 15 he
met at Camp David with defendants Haldeman and Ehrlichman
to inform them of the increased demands for money transmitted by Mr. Hunt’s lawyer through Mr. O’Brien to the
White House. At that meeting Mr. Dean played a tape of
a conversation between defendant Colson and Mr. Hunt
during which Mr. Hunt made demands for money. Mr. Dean
testified that defendants Haldeman and Ehrlichman requested him to take up the subject of Hunt’s demands with
defendant Mitchell. (Dean, SSC 969; Exhibit 152, SSC 3888-91)
This meeting is Overt Act No. 24 in Count One of the
indictment in United States v. Mitchell.

Items 4 and 5:

Specified Conversations on January 5,
1973, Between the President and Mr.
Colson, and Conversation in or about
late January 1973 Between the President
and Mr. Colson in which E. Howard Hunt,
Jr. was Discussed.

The President’s records set forth that the
following meeting and telephone conversation took place
between the President and Mr. Colson on January 5, 1973:
Meeting from 12:02 to 1:02 p.m.

Telephone conversation from 7:38
to 7:58 p.m.
In addition, the President’s records show approximately
two dozen telephone conversations and meetings between
the President and Mr. Colson in or about late January 1973.
Mr. Dean has testified that he attended a
meeting with defendants Colson and Mr. Ehrlichman on
January 3, 1973, during which Mr. Colson stated that it
was imperative that Mr. Hunt be given some assurances
of executive clemency. According to Mr. Dean, Mr. Ehrlichman
replied that he would speak to the President about this
matter and that Mr. Colson should not do so. Mr. Dean
further testified that on January 5, 1973, Mr. Colson
mentioned that he had, in fact, discussed the offer of.
clemency with the President, notwithstanding Mr.
Ehrlichman’s warning. Mr. Dean stated that this conversation followed a meeting among Mr. Ehrlichman, Mr. Colso~,

began at 3:40 p.m. and ended by 4:15 p.m. on January 5.
(Dean, SSC 973-74) Mr. Dean also testified that on two
occasions the President stated that he had previously
discussed with Mr. Colson the possibility of executive
clemency for Mr. Hunt. (Dean, SSC 995, 1017) According
to the President’s partial transcripts, the President
told Mr. Dean on March 21, 1973:
"As a matter of fact, there was a discussion with somebody about Hunt’s problem
on account of his wife and I said, of
course commutation could be considered
on the basis of his wife’s death, and
that is the only conversation I ever had
in that light." (192)

On April 14, 1973, the President further stated to Mr.
Haldeman and Mr. Ehrlichman:
"As I remember a conversation this day
was about five thirty or six o’clock
that Colson only dropped in in sort
of parenthetically, said I had a little
problem today, talking about Hunt, and
said I sought to reassure him, you know,
and so forth. And I said, well. Told
me about Hunt’s wife. I said it was a
terrible thing and I said obviously we
will do just, we will take that into
consideration. That was the total of
the conversation." (419)
Finally, Mr. Colson has said in a statement supplied to
the Special Prosecutor that he expressed concern for
Mr. Hunt’s plight, particularly in light of Mrs. Hunt’s
death, in a conversation with the President in or about
late January 1973.

Item 6:

Specified Meetings Between the President
and Mr. Colson on February 13 and 14, 1973.

The President’s records set forth that the
following meetings took place between the President
and Mr. Colson:
Meeting on February 13, 1973, from
9:48 to 10:52 a.m.

Meeting on February 14, 1973, from
10:13 to 10:49 a.m.

tO the S~ecial Prosecutor, Mr. Colsonmet with the
President on February 14, 1973, and told the President
that Mr. Colson had discussed Watergate with Mr. Colson’s
lawyer, David Shapiro, who had warned Mr. Colson that the
White House might become involved in obstructing justice
and had urged Mr. Colson to explain to the President that
it was necessary for the President to get "out in front"
of the situation. According to the statement supplied by
Mr. Colson, after telling the President about his conversations with Mr. Shapiro, Mr. Colson told the President
that defendant Mitchell had to accept the responsibility
for Watergate. The President asked whether Mr. Colson had
any evidence concerning Mr. Mitchell. When Mr. Colson
said that he had only hearsay reports, the President replied
that he would not allow Mr. Mitchell to be made the
scapegoat, but that Mr. Colson should continue to try
to obtain information and should report anything significant
to the President.
According to Mr. Colson’s statement, in a meeting
with Mr. Ehrlichman and Mr. Shapiro on April 13, 1973,
Mr. Colson renewed his recommendation of mid-February that
those responsible for Watergate come forward or be exposed. The President’s edited transcripts show that Mr.
Ehrlichman reported on this recommendation in a meeting
with the President and Mr. Haldeman on the morning of
April 14. (409-12) The transcripts also show that the
President and defendants Haldeman and Ehrlichman determined to make an attempt to persuade defendant Mitchell
to step forward and take sole blame for the Watergate breakin, thereby removing suspicion from White House personnel
alleged or known to have been involved. (E.g., 433-40,
450-53)
Since supplying his statement to the Special
Prosecutor, Mr. Colson has reported to the Special
Prosecutor’s staff that he is unsure whether his midFebruary conversation with the President occurred on
February 13 or 14.

Item 7:. Meeting on or About February 20, 1973,
Between the President and Mr. Haldeman
in Which Jeb Stuart Ma@ruder was Discussed.
Mr. Magruder has testified that he met with
defendant Haldeman in January 1973, in part, to discuss
the possibilities for Mr. Magruder’s employment in the

next Administration. Mr. Magruder further testified
that during this meeting he apprised defendant Haldeman
of the efforts that Mr. Magruder had made, includin@
the commission of perjury, to help prevent disclosure
of the identity of individuals responsible for the
Watergate break-in. Subsequently, Mr. Magruder was
offered and accepted the position of Director of Policy
Development at the Department of Commerce. (Magruder,
SSC 806, 821, 831-32)
Mr. Dean has testified that he discussed
Mr. Magruder’s employment with defendant Haldeman on
more than one occasion and that on February 19 or 20,
1973, in particular, defendant Haldeman requested that
Mr. Dean prepare an agenda for a meeting with the
President on five subjects, one of which, according
to the agenda that Mr. Dean drafted, was:
"(3) What to do with Magruder:
-- Jeb wants to return to White House
(Bicentennial project).
-- May be vulnerable (Sloan) until
Senate hearings are completed.
-- Jeb personally is prepared to withstand confirmation hearings."
Mr. Dean further testified that Mr. Haldeman reported
back to Mr. Dean on the President’s decisions with respect
to all five agenda items. With respect to subject (3),
Mr. Haldeman stated that Mr. Magruder could not return
to the White House staff. A non-confirmable position,
nonetheless, was obtained for Mr. Magruder in the new
Administration. (Dean, SSC 987-91; Exhibit 34-34)
The President’s records set forth that the
President met with Mr. Haldeman about a dozen times
during the last half of February 1973.

Item 8:

Specified Conversation on February 27,
1973, Between the President and Mr. Dean.

The President’s records show that on February 27,
1973, the President met with Mr. Dean from 3:55 to 4:20
p.m. Mr. Dean has testified that at this meeting the
President instructed him to report directly to the
President concerning Watergate matters. According to
Mr. Dean, the President stated that Watergate was
occupying too much time for defendants Haldeman and
Ehrlichman and that since the latter were principals in

the case, Mr. Dean could be more objective than they.
Mr. Dean also testified that as he was leaving the
President’s office, the President complimented him
for the way in which he had dealt with Watergate during
the campaign. To this, Mr. Dean replied that he had only
managed to contain the matter and was unsure whether it
could be contained indefinitely. According to Mr. Dean,
the President then stated that they would have to
fight back and that he was confident that Mr. Dean could
do the job. (Dean, SSC 991-92)
Mr. Dean met with the President again the very
next day, and the President’s partial transcript of that
conversation confirms that Mr. Dean and the President
in fact discussed several Watergate matters, including,
for example., whether the Watergate defendants expected
clemency. (102)

Item 9:

Specified Conversation on March 17,
1973, Between the President and John Dean.

The President’s records show that he met with
John. Dean on March 17, 1973, from 1:25 p.m. until
2:10 p.m. The White House has publicly released four
double-spaced pages of edited transcript covering a small
¯ portion of this conversation that is "material relating
to break-in at Dr. Fielding’s office in California."
(157-160) Nine portions of this part of the conversation
are labelled "unintelligible."
The White House submission makes no claim of
privilege for the remaining portion of the conversation,
nor is there any claim that the remaining portion was
unrelated to Watergate. To the contrary, the omission
of any statement that "material unrelated to Presidential
actions [was] deleted," such as appears frequently elsewhere in the Submission, implies a concession that the
remaining portion of the March 17 conversation was indeed
devoted to Watergate.
There is considerable affirmative evidence
that the remainder of the meeting did concern Watergate.
Mr. Dean testified in the Senate that one topic of conversation at the meeting was the problem the White House
was having regarding its position on executive privilege
and possible testimony of White House officials in L.
Patrick Gray’s confirmation hearings. (Dean, SSC 996-97)
Moreover, in early June 1973, J. Fred Buzhardt related

tO the Senate Select Committee’s Minority Counsel a
detailed account of the substance of the conversation
on March 17. Minority Counsel’s notes of that conversation indicate that critical matters relating to the
Watergate cover-up were discussed:
Several names were discussed as possibly
subject to attack: Colson, Haldeman,
Ehrlichman, Mitchell and Dean himself.
The President asked Dean point-blank
if he knew about the planned break-in
in advance. Dean said no, there was no
actual White House involvement regardless
of appearances except possibly Strachan.
Dean told President Magruder pushed Liddy
hard but that Haldeman was not involved.
The President wanted Haldeman, Ehrlichman,
and Dean to talk to the Committee and Dean
resisted. (Exhibit 70A, SSC 1798)

Items 10-14: Specified Conversations on
March 20-22, 1973, Between the President and
Messrs. Dean, Haldeman, Ehrlichman, and Colson.
The President’s records show that the President
met on March 20, 1973, with Mr. Haldeman from 10:47 a.m.
to 12:10 p.m. (with Mr. Ehrlichman present from 11:40 a.m.
on) and that the President had a telephone conversation with
Mr. Dean at 7:29 p.m. on the same day.
Mr. Dean has testified that on or about March 19,
he learned of Howard Hunt’s threat to reveal the "seamy
things" Mr. Hunt had done for the White House and specifically for defendant Ehrlichman if Mr. Hunt were not
paid $120,000. (Dean, SSC 999) Mr. Dean testified that he
informed Mr. Ehrlichman about this threat, and the Special
Prosecutor has also obtained information in the course of
office interviews that Mr. Haldeman learned of the threat
on or about March 20. Mr. Ehrlichman has testified that
he was concerned that Mr. Hunt’s threat might result in
the exposure of the "Plumbers" unit and that at about this
time he had a conversation with the President concerning
the Fielding break-in. (Ehrlichman, SSC 2551, 2565) A
strong inference arises that Mr. Hunt’s threat and the Fielding break-in were discussed with the President by defendants
Haldeman and Ehrlichman at the meeting on March 20. Moreover, the President’s meeting with Mr. Haldeman was almost immediately followed by a telephone call from the
President to Mr. Dean, a transcript of which has been released by the White House. The transcript makes it clear
that the primary subject of conversation during the telephone conversation was Watergate. During the conversation,
the President inquired about "the Hoback girl" in the context of her possible testimony before "the Committee." Mr.
Dean and the President then discussed the necessity that
she be "broken down" and the extent of her loyalty to
Maurice Stans. (162-63) Mr. Dean told the President
that he had had a discussion that afternoon with defendant
Ehrlichman. A discussion then ensued about the Watergate
strategies that might be pursued -- a "stonewall," a Dean
statement, etc. -- in the Senate Committee. The President
suggested the outlines of such a statement, specifying that
it might say that "Haldeman is not involved, . . . Colson
did not do this," etc. (168) Mr. Dean, during this conversation, requested that he have an opportunity to brief
the President the next day.
Then on the morning of March 21 the President met
with Mr. Dean from 10:12 to 11:55 a.m. Mr. Haldeman joined
the meeting while in progress. In the first part of the
meeting, according to the President’s own edited transcript,
Mr. Dean set forth for the President his knowledge of the
events that culminated in the Watergate break-in and his
belief based on those events that Mr. Mitchell, Mr. Magruder,
Mr. Strachan, and possibly Mr. Colson had been aware of the
break-in in advance. (E._~, 178-184) Next, Mr. Dean recounted in detail the steps that had been taken to cover
up the involvement of various individuals in that crime.

These steps included perjury by Mr. Magruder and possibly
Mr. Mitchell (182) as well as payments of money to the
Watergate defendants in return for their silence. Mr.
Haldeman, Mr. Ehrlichman, Mr. Mitchell, and Mr. Dean
himself were all involved in that, Mr. Dean explained,
and that was an obstruction of justice. (187) Important
aspects of this information were already known to the
President, as shown by his volunteering information on
the Cuban Committee that had been used as a cover to
deliver funds to the Watergate defendants. (187)
Finally, Mr. Dean explored for the President the
"soft spots" (193) in maintaining the cover-up. Most
important among these was that "Hunt now is demanding another
$120 000" (189). "continued blackmail." (193) The
~r~s~dent a
’sked how much money would be needed to continue
such payments, and Dean replied "a million dollars over
the next two years." (193) The President then said:
We could get that. On the money,
if you need the money you could get
that. You could get a million dollars.
You could get it in cash. I know where
it could be gotten. It is not easy,
but it could be done. But the question
is who the hell would handle it? Any
ideas on that? (193-194)
As the conversation proceeded and various options, including
not to pay Mr. Hunt, were explored, the President reiterated
over and over again that although it might not be possible
to maintain the cover-up indefinitely, at least Mr. Hunt’s
threat should be satisfied in order to "buy time":
Just looking at the immediate problem,
don’t you think you have to handle
Hunt’s’financial situation damn soon?
¯ .It seems to me we have to keep
~h~ cap on the bottle that much, or we
don’t have any options. (196-97)

But at the moment, don’t you agree it
is better to get the Hunt thing that’s
where that...is buying time .... (209)

After Mr. Haldeman joined the meeting, the President summarized the preceding discussion:
"[T]he first vulnerable points would be
obvious. That would be one of the defendants, either Hunt, because he is
most vulnerable in my opinion, might
blow the whistle and his price is pretty
high, but at least we can buy time on that
~as I point out to John." (215)

immunity, Mr. Dean and Mr. Haldem~n noted that that was
Mr. Hunt’s opportunity to exercise his threat to talk
without himself incurring criminal liability. The President
then stated:
That’s why for your immediate things
you have no choice but to come up with
the $120,000,or whatever it is. Right?
p i e’r’m" .Would you agree that that’s the
thing that you damn well better
get that done?__. (Expletive deleted),
get it. (236-~7] ~/
According to 6vert act 43 in Count One ofthe indictment in
United States v. Mitchell, arrangements were made on or
about the evenlng-6f March 21, 1973, for approximately
$75,000 in cash to be delivered to Mr. Hunt’s attorney,
William Bittman.
In compliance with the Grand Jury’s July 23, 1973,
subpoena duces tecum for tape recordings and other documents
relating to certain Presidential conversations, counsel for
the President transmitted to the Court a dictabelt that
included the President’s recorded recollections of his
meeting on the morning of March 21, 1973, with Messrs.
Dean and Haldeman. Portions of the dictabelt were made
available by the Court to the Special Prosecutor for presentation to the Grand Jury. The President has not released to
the public a transcript of any portion of this dictabelt.
In dictating his recollections, the President observed that Mr. Dean had "in effect, let it all hang out
when he said that there was a cancerous growth around the
President that simply was going to continue to grow and
that we had probably to cut it out now rather than let it
grow and destroy us later. He. . .doesn’t really see anything, other course of action open but to move to get the
facts out." The President observed that Mr. Dean believed
that "even he (Dean)" had some criminal problems "due to
the fact that he participated in the actions which resulted
in taking care of the defendants while they were under
trial," but went on immediately to say that Mr. Dean’s
main concern was that the various participants in the
cover-up were beginning to look after themselves, a point
on which "Haldeman backed him (Dean) up" when Haldeman
said that Magruder "would bring Haldeman down" if Magruder

*/ See also 206, 242, 245. For variances between the President’s edited transcript of the March 21 meeting and the transcript prepared by the Watergate Special Prosecution Force on
this important question, see Memorandum for the United States
in Opposition to the Motion to Quash Subpoena Duces Tecum,
Part III.

Later when Mr. Dean pointed out that Mr. Hunt was about
to be called before the Grand Jury under testimonial

himself "was to go." The President noted that this proved
that Mr. Magruder was a "weak man" who lacked character
when the "chips were down."
The President observed that after Messrs. Dean,
Haldeman, and Ehrlichman had conferred, they had all
changed their minds about the possibility of a new grand
jury and felt it would be a mistake to take that course.
The President said that the grand jury had "appealed"
to him because it would be better to have White House
people go before a forum where there were "rules of evidence." The "other option" he said, would be for White
House aides "not to appear at all" (presumably in the
Senate), but this would run a risk that "somebody like
Hunt is going to blow."
The President continued that Mr. Hunt "seems to
be a real proble~and detailed Hunt’s demand for money and
his threat to expose things he had done for "Colson and
Ehrlichman, et al." The President said this was blackmail
and that it would expose Hunt to another criminal charge
if it came out, but that the President "suppposed" Hunt
might feel that if Hunt "turned State’s evidence," he
could free himself.
The President said he "felt for" all of the people
involved here because "as I pointed out to them in the
meeting in the EC~..this afternoon," they got involved for
the "very best of motives." The President said he didn’t
think Messrs. Haldeman or Ehrlichman knew about the bugging,
and he knew Dean didn’t, but went on to detail Dean’s
theory that Colson may have been the one who pushed the
operation, albeit possibly innocent of any criminal activity.
The President recognized that Egil Krogh had committed
perjury and said Strachan had been a "real courageous fellow"
through all this, having had knowledge of the matter and
having transferred money from the White House cash fund.
Referring to the money, the President said he didn’t think
that that was as big a problem as Dean did, but of course
Dean had to warn the President "against every loose end
that might come out." The President then observed that
if Mitchell put his mind to it, they might work out "some
sort of a course of action we can follow. It seems to me
just to hunker down without making any kind of statement
is really too dangerous as far. . ." This sentence fragment was followed by fifty-nine seconds of silence.
The March 21 dictabelt recollecitons do not indicate
that the President showed any surprise or concern at the
facts or implications of any new information that may have
been imparted to him on March 21 or that he doubted these
facts. The President did find notable Mr. Dean’s recommendation that a new, "let it all hang out" strategy should be
seriously considered. The President focused on the possibility that various facts were going to "come out": Mr.

Dean’s worry that the united front would collapse; the
fact that Mr. Magruder could bring down Mr. Haldeman,
showing that Magruder was "weak"; Mr. Strachan’s
"courage"; the risk that Howard Hunt would "blow" and
the reality of this threat in light of the possibility
that Hunt might go free by turning "State’s evidence;
the fact, as the President observed, that Mr. Ehrlichman
was "3 or 4 times removed" from the Ellsberg operation;
and the fact that the money was not too much of a problem
but was a "loose end that might come out."
Moreover,
the President did not specifically refer to a course of
action designed to "get the facts out" to the public
or inform any prosecutorial agency. He discussed his
Grand Jury approach, which he confirmed had been rejected,
and he then discussed his hope that if Mr. Mitchell put
his mind to it, they could come up with some "course to
follow" rather than just "hunkering down" -- which the
President did not characterize as wrong or criminal but
rather "too dangerous". The President suggested that at
the least"some statement"had to be put out -- a strategy
that was developed and decided upon the next day, March 22.
The President’s records show that he had a telephone conversation with Mr. Colson from 7:53 to 8:24 p.m.
on March 21, 1973. According to the President’s edited
transcript, Mr. Dean had told the President in their meeting earlier that day Howard Hunt "could sink Chuck Colson,"
(196) and the President had asked whether Mr. Colson was
the one who was going to talk to Mr. Hunt in connection
with the latter’s demand for money. (237) According to
a statement submitted to the Special Prosecutor by defendant
Colson, the President asked Mr. Colson on the evening of
the 21st for the latter’s recommendations on Watergate.
Mr. Colson maintains that the President said that he
(the President) was getting conflicting reports on Watergate. Mr. Colson urged that the President should no longer
rely on the people around him, many of whom might be involved, and that the President should seek independent
counsel for advice.
The next morning, the President met with defendant
Haldeman from 9:11 to 10:35 a.m. This was their first
meeting since the payment of $75,000 on the night of
March 21 to Mr. Hunt’s attorney, and it immediately preceded a meeting among Mr. Dean and defendants Mitchell,
Haldeman, and Ehrlichman during which, as set out in
overt act 44 in Count One of the indictment, Mr. Mitchell
said that Mr. Hunt was no longer a problem.
Later in the day on March 22, the President met
with Messrs. Dean, Haldeman, Ehrlichman, and Mitchell.
The bulk of that discussion, according to the President’s
edited transcript, concerned the White House position on
Executive Privilege and other matters relating to the Gray
hearings. There was also a discussion about preparation
of a written report that might, for example, be submitted

to the Senate SelectCommittee. Defendant Ehrlichman
said that he could see some "danger points" in such a
report; defendant Haldeman rejoined that if that was so,
then "what you are saying is that the President was involved." (281) Mr. Dean said that he would have to try
to write such a report on Watergate before anyone could
see how it would come out. Mr. Ehrlichman seemed to
favor this approach, saying:
And I am looking to the future, assuming
that some corner of this thing comes unstuck, you are then in a position to say,
"Look, that document I published is the
document I relied on, that is, the report
I relied on .... And now this new development is a surprise to me -- I am
going to fire A, B, C and D, now. (285)
Discussion ensued about the role of such a rgport and the
problem of Mr. Dean’s extensive activities in Watergate.
The President stated that Mr. Dean had done nothing
"operational", but acted only as counsel and then observed: "We’ve got to keep our eye on the Dean thing -just give them some of it -- not all of it." (299) Mr.
Ehrlichman again mentioned that if White House aides were
called before the Grand Jury, "You have to bottom your
defense, your position on the report. And the report says
nobody was involved, and you have to stay consistent with
that." (301) At the end of the meeting, the President
inquired whether Mr. Dean was really satisfied with this
course, "Let it hang out so to speak." Mr. Dean replied
that the course apparently agreed upon was not really a
"hang out," but only a "limited hang out." (309)

Item 15 :

Specified Conversation on March 27, 1973,
Between the President and Messrs.
Ehrlichman and Haldeman.

The President’s records show that the President met with Messrs. Ehrlichman and Haldeman on
March 27, 1973, from Ii:i0 a.m. to 1:30 p.m., with Mr.
Ziegler and Stephen Bull present for short periods of
time. The transcript of this conversation released to
the public by the White House shows that a substantial
part of the conversation was concerned with the
Watergate matter. Defendant Haldeman first reported to
the President in some detail concerning information
relayed to Mr. Haldeman through Mr. Dean from Paul
O’Brien. This information related, inter alia, to the
liability of John Mitchell, Jeb Magruder, Gordon
Strachan, Paul O’Brien, Charles Colson, and Kenneth
Parkinson, and to Howard Hunt’s prospective Grand Jury
testimony as related by Mr. Hunt’s attorney, William
Bittman. Defendant Haldeman also reported to the
President on events concerning one of the means for
carrying out the conspiracy alleged in Count One of the
Indictment in United States v. Mitchell - that the conspirators would direct Gordon Liddy to seek the
assistance of then Attorney General Richard Kleindienst
in obtaining the release of one or more persons arrested
at the Democratic National Committee offices on June 17,
1972. (333) Discussions followed about possible "lines
of defense," about putting a "national security tent
Over this whole operation" should Mr. Hunt "strike,"
(336), to which the President replied, "I sure would,"
and about the fact -- as Mr. Haldeman put it -- that a
Superpanel approach might be good because by then they
would
"
probably be past the ’74 elections, which’ll
be desirable. Secondly, the President
maintains the ultimate stroke on it, because
he always has the option on January 19 to
pardon anybody who [unintelligible] a pardon.
So the potential ultimate penalty anybody
would get hit in this process could be about
two years. (341)
At one Point, defendant Haldeman suggested that Mr.
Magruder might be convinced to admit former pe;jury and
to say that he "did it on [his] own motive; nobody asked
me to do it. I just did it because I thought it was the
best thing to do." (351)

Item 16:

Meeting on March 30, 1973, Among the
President, Mr. Ehrlichman, and
Mr. Zie@ler.

The President’s records show that the President
met with Mr. Ehrlichman and Mr. Ziegler from 12:02 to
12:18 p.m. on March 30, 1973. Defendant Ehrlichman has
testified that during a 10-minute meeting around noon on
March 30, 1973, the President asked him to assume
Mr. Dean’s responsibilities in connection with Watergate,
because the President was satisfied that Mr. Dean was so
deeply involved that he could not be allowed to have
anything further to do with the subject. (Ehrlichman,
SSC 2747) According to the President’s transcript,
nothing remotely associated with this subject was in
fact discussed during this meeting. (388-399) According
to partial transcripts of other Presidential conversations, the assignment of Watergate responsibilities to
Mr. Ehrlichman was part of a subsequently fabricated
cover story to explain Presidential inaction in the
faGe of the President’s knowledge that serious grounds
exlsted for believing that defendant Mitchell and others
were criminally involved. (E.g., 437-46, 1014-17)

Item 17:

Telephone Conversation on April 12,
1973, Between the President and
Mr. Colson.

The President’s records set forth that the
following telephone conversation took place between
the President and Mr. Colson on April 12, 1973:
Telephone Conversation from 7:31 to 7:48 p.m.
According to a statement supplied by defendant
Colson to the Special Prosecutor, the President telephoned Mr. Colson on April 12, 1973, to say that the
President "wanted to act promptly on Watergate" and to
ask Mr. Colson to prepare recommendations in that
connection. Again according to defendant Colson’s
statement, defendant Ehrlichman called shirtly thereafter and stated that he was aware of the President’s
request and would like to receive Mr. Colson’s recommendations as soon as they were prepared. Defendant
Colson maintains that he and his law partner David

Shapiro met with defendant Ehrlichman on April 13 and
recommdnded, among other things, that whoever was
responsible for the Watergate break-in "either come forward or steps be taken to see that they were exposed."
According to the President’s partial transcript,
defendant Ehrlichman reported on defendant Colson’s
recommendations the following morning in a meeting with
the President and defendant Haldeman. Mr. Colson’s
"visit was to tell me," Mr. Ehrlichman said, "that
Hunt was going to testify on Monday afternoon." (409)
"What do Colson et al, Colson and Shapiro, think we ought
to do under these circumstances?" the President inquired.
"Get busy and nail Mitchell in a hurry?" "Yes," Mr.
Ehrlichman replied. "(T)hey feel that after he [Mr.
Hunt] testifies that the whole thing is going tofall
in in short order." (410) Mr. Colson "wants you to be
able to say afterward that you cracked the case." (411)
In succeeding discussion, according to the President’s
edited transcript, the President and defendants Haldeman
and Ehrlichman determined to make an attempt to persuade
defendant Mitchell to step forward and take sold blame
for the Watergate break-in, thereby removing suspicion
from White House personnel alleged or known to have
been involved. (E.g., 434-35, 439-40, 452-53, 456, 461,

503)

Items 18-22:

Specified Conversations on
April 14, 1973, Between the
President and Messrs. Haldeman
and Ehrlichman. .....

The White House has released to the public
partial edited transcripts of each of the conversations
on April 14, 1973, subpoenaed by the Special Prosecutor.
Each of these transcripts contains admissible evidence
in the form of admissions by one or more of the three
persons listed above or in the form of statements of
co-conspirators in furtherance of the conspiracy as
part of discussion of various ways to maintain the
conspiracy charged in Count One of the indictment in
United States v. Mitchell.
The President’s records show that the President
met with defendants Haldeman and Ehrlichman from 8:55 a.m.
to 11:31 a.m. Most of the conversation at that meeting
(as in all conversations that day) concerned Watergate.
According to the President’s partial transcript, the
tape of this meeting contains numerous individual
statements that would be relevant and admissible. In
addition, the tape shows how a strategy was developed
for containing the exposure of White House involvement
in Watergate in the face of the possibility of withdrawal of certain co-conspirators and other events
causing discovery of the conspiracy. This strategy
appears to have included an attempt to persuade defendant Mitchell to assume sole responsibility for the
Watergate break-in and thereby remove suspicion from
individuals at the White House; encouragement to
Mr. Magruder to tell the truth about Mr. Mitchell’s
liability in case the latter would not voluntarily
assume such responsibility; a veiled promise to
Mr. Magruder of executive clemency as part of this
encouragement; and the building of a record of Presidential action taken in response to evidence of criminal
activity as a safeguard against the possibility of
eventual disclosure of that activity and the President’s
knowledge of it. Finally, the President and defendants
Haldeman and Ehrlichman discussed strategy for limiting
criminal liability arising from the payment of money to
the Watergate defendants. Although the possibility was
recognized that Mr. Dean might be served up as a
sacrificial lamb to appease investigators in that
connection, the President seemed to decide at least
tentatively, to keep Mr. Dean on.

Significant individual evidentiary statements
on this tape include, for example:

The President stated that defendant
Colson had broached the subject of
clemency for Mr. Hunt with him and
that the President had responded that
the death of Mr. Hunt’s wife was "a
terrible thing" and would be taken
into consideration. (419, 421).

(2)

Defendant Ehrlichman admitted that he
had had conversations with defendant
Colson on the same subject and that he
had told Mr. Colson not to raise the
matter with the President.(421).

(3)

Defendant Ehrlichman said that defendant
Colson reported that he was "very
skillful in avoiding any commitment"
with Mr. Hunt’s attorney, William
Bittman -- "that Bittman was pitching
him, but that he wasn’t catching ’em."
(422).

(4)

Defendant Haldeman said that defendant
Colson reported that defendant Ehrlichman
and Mr. "Dean told him to promise
clemency, but that he was smarter than
you and didn’t." (422).

(5)

The President, in recalling his conversation with Mr. Dean on March 21, said
that he "frankly felt he might try to
get" the money for Mr. Hunt, "but I
didn’t know where." (480).

(6)

The President stated, in distinguishing
Mr. Dean from defendant Mitchell, "that
Dean only tried to do what he could to
pick up the pieces and everybody else
around here knew it had to be done."
(490).

(7)

Defendant Ehrlichman stated that, according
to Mr. Dean, Mr. Dean got involved in the
cover-up by going to CRP meetings where
"Mardian and LaRue would say to Mitchell,
’You’ve got to do something about this.’
And Mitchell’s stock answer was, to turn
to John Dean and say, ’What are to going
to do?’ And so John said, ’I got to be
kind of a water carrier. I’d come back
from those meetings and I’d come in to
see Bob,’ or me (referring to Mr. Ehrlic~an)

or somebody else, and say, ’Well
Mitchell’s got thfs big problem’"
"he’d say, ’Theseguys, Hunt’s
getting jittery, and says that he’s
got to have umpty-ump thousand dollars,
and Mitchell’s terribly worried about
it,’ and it was never expressed, but it
was certainly understood --" (493).

(8)

Defendant Haldeman admitted that he and
others referred to Mr. Dean to Mr.
Kalmbach in connection with raising money
for the benefit of the Watergate defendants.

The strategy discussion during this meeting,
as shown by the President’s partial transcript of the
tape, went as follows:
Defendant Ehrlichman opened the meeting by
reporting to the President on Mr. Ehrlichman’s meeting
the previous day with defendant Colson and Mr. Shapiro.
(409 "That visit was to tell (Ehrlichman) that Hunt
was going to testify on Monday afternoon," (409) and
that once he did, "the whole thing is going to fall
in in.short order." (410) The President asked what
Messrs. Colson and Shapiro recommended then -- "Get
busy and nail Mitchell in a hurry?" Mr. Ehrlichman
responded, "Yes." (410) Mr. Colson "wants you to be
able to say afterward that you cracked the case." (411)
Defendants.Ehrlichman and Haldeman reported next
on rumors that Mro Magruder, who was about to "crack,"
was allegedly spreading to implicate the President,
possibly i n an effort to put pressure on the White
House in defendant Mitchell’s behalf. (412-417) But
that was not a p~oblem, Mr. Ehrlichman indicated,
because one of Mr. Haldeman’s aides, Lawrence Higby,
had taped a conversation with Mr. Magruder in which
"Magruder has closed all his doors" -- the tape "beats
the socks off him if he ever gets off the reservation."
(415)
Next, the President asked whether Mr.Hunt would
say that Mr. Colson had promised Mr. Hunt clemency.
Defendant Ehrlichman replied in the negative. (418)
The President asked whether Mr. Hunt was prepared to
talk on "other activities that he engaged in," and Mr.
Ehrlichman said he "couldn’t derive that." (425)
Finally, the President asked whether Mr. Hunt would
testify on "pay-off" and defendant Ehrlichman said

"[a]pparently so" -- "he will implicate O’Brien and
Parkinson." (428) A discussion ensued on whether
Mr. Hunt would say that the money was "hush money,"
and everyone agreed that Mr. Hunt could serve his own
purpose in getting his sentence reduced by saying that
he gave the money to the Cubans out of concern about
their families. The President concluded: "That’s
right, that’s what it ought to be and that’s got to
be the story that --" (430)
The President then raised a discussion that
he had had the previous night concerning "somebody
going to see Mitchell." (433-34) "The purpose of the
mission," defendant Ehrlichman explained, "is to go up
and bring him to a focus on this: The jig is up. And
the President strongly feels that the only way that this
thing can end up being even a little net plus for the
Administr.a~oa and for the Presidency and preserve
some thread is for you to go in and voluntarily make a
statement." (434) The President and Mr. Ehrlichman
agreed that "now is the time to do something." (435)
Defendant Ehrlichman elaborated that he was
"concerned about the overall aspect" of things (438) -that the President had evidence about criminal involvement,
but was taking no action on it. That problem could be
turned to an advantage, Mr. Ehrlichman indicated, by
the Presiden.~s first receiving a report from Mr.
Ehrlichman based on his work for the last three weeks
indicating that Mr. Mitchell was implicated and the
President’s then acting on it. (438-43)
The discussion then turned to the argument to
be used with Mr. Mitchell. These included that Mr.
Magruder was "about to blow" (452); that "Hunt’s going
to go Monday" (45~); in the President’s words, that
"the door of the White House" "(w)e’re trying to
protect it" (453); and that there was no one else who
could persuasively take the blame. (461)
In the event that this strategy failed, the
President instructed defendant Haldeman or Ehrlichman,
"just to get back our position I think you ought to talk
to Magruder." "And you tell Magruder, now Jeb, this
-evidence is coming in you ought to go to the Grand Jury.
Purge yourself if you’re perjured and tell this whole
story." (478)
Defendants Haldeman and Ehrlichman were unsure
whether a confession by defendant Mitchell would terminate
or direct the investigation of the coer-up, (456-57) and

related to this problem was what to do with Mr. Dean.
Mr. Ehrlichman thought that Mr. Dean should be retained
because that would favorably affect the latter’s treatment before the Grand Jury. Although Mr. Dean’s
involvement in the "(a) ftermath" was known, he was no
more criminally liable ~than many others in this
connection. (489-91) On the other hand, the President
reasoned, "you can be pregmatic and say, (unintellible)
cut your losses and get rid of ’em. Give ’em an hors
d’oeuvre and maybe they won’t come back for the main
course. Well, out, John Dean." (491-92) Defendants
Ehrlichman and Haldeman rejoined that Mr. Dean was a
focal point in the "Gray process" and would become one
in the "Ervin process," whether Mr. Dean was dismissed
or not. Moreover, if dismissed, he would be, in Mr.
Haldeman’s words, "(w)ith less protection and, in
Mr. Ehrlichman’s, "with less incentive." (492)
Eventually the President concluded: "Dean’s case is
the question. And I do not consider him guilty. . .
Because if he -- if that’s the case, then half the staff
is guilty." (499) (Emphasis added.)
At the end of the meeting the over-all strategy
was reviewed again. Defendant Ehrlichman explained how
he would tell Mr. Magruder that the President "does not
in any way view it as serving his interests for you to
remain silent." (502) The President then added: "I
would also, though, I’d put a couple of things in and
say, Jeb, let me just start here by telling you the
President holds great affection for you and for your
family." (502) "I would first put that in so that he
knows I have personal affection. That’s the wa~ the socalled clemenc[’s @ot to be handled. Do you see John?"
to which defendant Ehrlichman responded, "I understand,"
and defendant Haldeman said, "Do the same thing with
Mitchell." (503).(Emphasis added.)
With respect to what was to be said to Mr.
Mitchell, the President summarized: "You’re suggesting
he go in and say look I am responsible here? I had no
knowledge but I am responsible? And nobody else had -that’s it." (503)
Finally, the President and Mr. Haldeman discussed whether Mr. Ehrlichman should speak to Mr. Magruder
or Mr. Mitchell first, but Mr. Ehrlichman interjected
that that not matter: What counted "is the fact that
you have acted on information you have today." Even if
Mr. Mitchell "turns us down cold," "at least you,"
Mr. Ehrlichman said, "having accumulated all this knowledge

this week, have tried to get this thing out, so that
sometime two months fromnow, .three months from now, a
year from now when therels panic you can say on the 14th
of April" (508-509) we acted. (511)
The President’s records show that the President
met again with ~defendants Haldeman and Ehrlichman at
1:55 p.m. on April 14. According to the President’s
partial transcript of this conversation, the tape of the
meeting demonstrates that the strategy developed earlier
in the day was promptly set in motion:. Defendant
Haldeman reported to the President that he had telephoned Mr. Magruder and arranged a meeting between Mr.
Magruder and defendant Ehrlichman for later in the day.
Defendant Haldeman also reported that Mr. Magruder
said that he had decided to cooperate with the prosecutors. (515-16)
In addition, the tape contains evidence
tending to indicate that defendants Haldeman and Strachan
developed a false cover story to which Mr. Strachan would
testify. Mr. Haldeman told the President that if asked,
Mr. Magruder would testify that he had sent wiretap
materials to the White House. The President then asked,
"What would Strachan say?" to which Mr. Haldeman
replied:
"Strachan has no problem with that. He will
say that after the fact there are materials
that I can now surmise were what he is
referring to but there were not at the time
identified in any way as being the result of
wiretaps and I did not know they were." (520)
After Mr. Ehrlichman talked with Mr. Mitchell,
he met again with the President and Mr. Haldeman from
2:24 p.m. to 3:55-p.m. According to the President’s
transcript of this conversation, the tape of the meeting
contains numerous individual statements that would be
relevant and admissible evidence at trial. In addition,
the tape as a whole demonstrates that the President and
defendants Haldeman and Ehrlichman refined and implemented the strategy that they had discussed earlier in
the day. In particular, Mr. Ehrlichman reported back on
his meeting with Mr. Mitchell and, after some debate,
agreed that it was still necessary to talk to Mr. Magruder
to build a record, even though the latter had already
told them that he (Magruder) would cooperate with the
prosecutors and thereby implicate Mr. Mitchell.
Moreover, Mr. Ehrlichman explained how he would bring
the evidence he had to the attention of the Justice

Department without precipitating any significant action
by notifying then Attorney General Kleindienst rather
than Mr. Silbert (contrary to what had been discussed
earlier (511)). Another refinement -- making Mr.
Ehrlichman’s report of his findings public so as to
allow Mr. Mitchell and Mr. Magruder to be indicted, but
not convicted on account of prejudicial publicity -was discussed, but it is unclear from the transcript
what, if any, decision was reached on it. Next, it
was agreed that Mr. Strachan would be notified of recent
developments so that he could be prepared for further
grand jury testimony. Finally, the President confirmed
that Mr. Mitchell and Mr. Magruder should be led to
believe, that they would receive clemency without
literally telling them so. Mr. Dean’s status was
still left unresolved.
Individual relevant and admissible statements
contained on this tape include the following

(1)

Defendant Ehrlichman or defendant
Haldeman reported an admission by
defendant Mitchell to the effect that
Mr. Mitchell had been present at a
meeting with Messrs. Magruder and Dean
whereMr. Magruder was encouraged to
testify falsely. (527) Defendant
Haldeman reported an admission by
defendant Mitchell to the effect that
Mr. Mitchell had "signed off" on the
Liddy plan (culminating the Watergate
~break-in), though he had not initialed
~.it..(528)
Defendant Haldeman admitted that the
$350,000 fund (eventually used in part
to make payments for the Watergate
defendants), was not turned back to
Mr. LaRue in one delivery. (530)

(3)

The following exchange concerning
executive clemency contains numerous
admissions:
Bittman [sic] had a conversation
"w~t~ Colson that was a Watergate
conversation. And I know what Colson
says about it -- that he was brilliant
and adroit, avoided any --

And he says Bittman’s [sic] recollection
of it would be exactly the same as

Colson’s-- his recollection of the
specific conversation -- but he says
Bittman may draw conclusions from it.
Th~s is theclemency conversation? And
his conclusion would be that he felt the
President had offered clemency?
No. His conclusion he, Colson, will have
Hunt out by Christmas. He says you know
what kind of pull I have at the White
House. I will be able to work that.
That’s. what he Would have thought. . ¯
How does Colson handle that?
He says he has a paper or a memo or
something that says exactly what he said.

He wrote a memorandum of the conversation
immediately after the conversation.
That’s all it is -- h~s said of the story.
P:

(5)

(Y)ou know damn well it is rediculous to
taik about clemency. They all knew that.
Colson knew that. I mean you talked to
Colson and he talked to me. (542-44)
Defendant Haldeman admitted that Mr.
Dean had discussed with Mr. Haldeman
a list of those who could be indicted
that included defendants Mitchell,
Haldeman, Ehrlichman, Mardian, Parkinson,
Colson, and Strachan, in addition to
Messrs. Kalmbach, Kalmbach’s ,go-between,"
Kalmbach’s "source," LaRue, O’Brien,
Bittman, and Hunt. (543)

The strategy discussion during this meeting, as
shown by the President’s transcript, went as follows:
The meeting opened with Mr. Ehrlichman’s report
of his conversation with Mr. Mitchell. Mr. Ehrlichman
said that Mr. Mitchell did "not intend to move off"
the position that he was innocent, and then Mr. Ehrlichman
remarked to the President that Mr. Mitchell "appreciated
the message of the good feelings between you and him."
The President replied, "He got that,~ huh?" (524)
(Emphasis added.) Later, when Mr. Eh’rlichman indicated
that he was leaving to see Mr. Magruder, the President
said: "Be sure you convey my warm sentiments." (578)

When the conversation turned to the fact that
the $350,000 fund had been turned over to Mr.~LaRue
in more than one delivery, the President interjected
that Mr. Strachan should be informed to be clear about
that on Monday (when he was going to the U.S. Attorney’s
Office). "Strachan has testified apparently," the
President explained, "that he gave the whole bundle at
once." Mr. Haldeman disagreed and said that Mr.
Strachan had not been asked that. (531) Later, Mr.
Ehrlichman agreed to discuss the subject with Mr.
Strachan. (577)
Then defendants Haldeman and Ehrlichman suggested that it was no longer necessary for Mr. Ehrlichman
to see Mr. Magruder, since, in Mr. Haldeman’s words,
u~x~ n~m o ao . .’~’-M~@r’u--’d-ertis"already
going to doobjected,
what John is. going
II
¯ ¯
The President
how- to
ever, since "[o]ur purpose, as I understood it -- what
I mean Bob, was for making a record." In addition, the
President pointed out, "We would like to get the hell what
he is. going to say" --?particularly . . . about
Strachan." (537) Later, Mr. Haldeman observed that he
did not think Mr. Magruder knew much about the payments
to the Watergate defendants, to which the President
responded: "It’s under cover. They’ll push him. I
thfnk he can put up a pretty good fight on the th~ng
don’t you?" (541)
When the discussion turned to the problem of
clemency, defendant Haldeman referred to an idea that
Mr. Dean had -- everyone on his list of those indictable
would plead guilty and get immediate clemency. (543)
Defendant Haldeman and Ehrlichman immediately acknowledged
that that was impossible, to which the President responded:
"It’s a shame. There could be clemency in this case
and at the proper time having in mind the extraordinary
sentences of Magruder, etc. etc., but you know damn
well it is rediculous to talk about clemency." .(544)
At the President’s questioning, Mr. Ehrlichman
next explained why he would speak to Mr. Kleindienst
rather than Mr. Silbert about the results of Mr.
Ehrlichman’s investigation. Defendant Ehrlichman said
that Mr. Dean was correct -- "Silbert would ask you to
wait a minute and he would stop [step] out of the room
and he would come back to get you and walk you right
into the Grand Jury." (544) "He says the better out
would be to go to Kleindienst," Mr. Ehrlichman continued,
"who will probably step aside and refer you to Dean.
Dean would in turn say to Henry Petersen they have done
this little investigation over at the Whfte House.
They have collected a bunch of hearsay. There doesn’t

seem to be much new but they’ve got it there if anybody
wants it.~ Petersen would in tu~ninform Silbert who
would say, ’I’ve got more ~than I can handle here now.
We’ll wait and interview tha~t. guy later.’" (544-45)
a discussion
relations
defendant ~@t~,.during
~nrllcnman stated:
"I haveoftopublic
be unwilling
to
tell the press what I discovered because of the rights
of individuals." "Unless we want to get Mitchell and
Magruder off. I could sure as hell give them an iron
clad defense." (559) "I could prejudice their rights
in such a way that they could -- will never get a fair
trial." When the President appeared to reject that
idea, defendant Haldeman persisted, "What’s wrong with
prejudicing their rights?" "Get your indictment, but
you don’t get anybody in jail." (560) The transcripts
does not reveal any clear decision on this proposal.

From 5:15 p.m. to 6:45 p.m., the President met
again with defendants Haldeman and Ehrlichman. Mr.
Ehrlichman reported back on his meeting with Mr. Magruder
and called Mr. Kleindienst to make a record that the
results of the "White House investigation" had been passed
on to the Justice Department, as had been planned earlier.
There was agreement that defendant Strachan should be informed of Mr. Magruder’s story so that he would not unnecessarily commit perjury and so that his testimony would
"meet [the] points" made by Mr. Magruder. Though there
was apparently no decision about whether to "cut losses"
by sacrificing Mr. Dean, it was understood that those
indicted would have to defend against obstruction of justice
charges -- especially with respect to the payments of
money to the Watergate defendants -- by cliaming innocent
motive.
Individual relevant and admissible statements
contained on this tape include the following:

(1)

Defendant Haldeman stated that "Strachan
says, ’I stopped reading the synopses,
and they were -- we had ’em here,’"
referring to fruits of the first Watergate
break-in. (586)

(2)

Defendant Haldeman admitted that Mr. Dean
"came to me after that second meeting [referring to a meeting in early 1972 in the
Attorney General’s office where Mr.
Liddy presented a proposal for political
intelligence-gathering that contemplated
electronic surveillance] and said, ’They
came up with, ah, plans, with a preposterous
plan.’ I told him that, ’It can’t be
done.’ They shouldn’t even be talking
about it in the Attorney General’s office.
I.said, ’John, get out of it. You stay
out of this, too.’ And he did. He said
he would stay out of it from then on,
and I suspect he did." (594; Mr. Dean
is expressly identified in this passage
only by use of his first name)
Apparently referring to Mr. Dean, defendant
Ehrlichman admitted that "referring him
to Kalmbach . .
is actual. As a matter
of fact, I didn’~ refer him to Kalmbach.
He came to me and said, ’May I go to Kalmbach.’" (617) "For the purpose of getting
Herb to raise some money. For the purpose
of keeping them ’on the reservation.’" (618)

The strategy discussion during this meeting,
as shown by the President’s partial transcript, went as

motive.
Individual relevant and admissible statements
contained on this tape include the following:

(1)

Defendant Haldeman stated that "Strachan
says, ’I stopped reading the synopses,
and they were -- we had ’em here,’"
referring to fruits of the first Watergate
break-in. (586)

(2)

Defendant Haldeman admitted that Mr. Dean
"came to me after that second meeting [referring to a meeting in early 1972 in the
Attorney General’s office where Mr.
Liddy presented a proposal for political
intelligence-gathering that contemplated
electronic surveillance] and said, ’They
came up with, ah, plans, with a preposterous
plan.’ I told him that, ’It can’t be
done.’ They shouldn’t even be talking
about it in the Attorney General’s office.
I.said, ’John, get out of it. You stay
out of this, too.’ And he did. He said
he would stay out of it from then on,
and I suspect he did." (594; Mr. Dean
is expressly identified in this passage
only by use of his first name)

(3)

Apparently referring to Mr. Dean, defendant
Ehrlichman admitted that "referring him
to Kalmbach
is actual. As a matter
of fact, I
refer him to Kalmbach.
He came to me and said, ’May I go to Kalmbach.’" (617) "For the purpose of getting
Herb to raise some money. For the purpose
of keeping them ’on the reservation.’" (618)

The strategy discussion during this meeting,
as shown by the President’s partial transcript, went as
follows:
Defendant Ehrlichman began the meeting by
relatinghis conversation with Mr. Magruder. (582) Mr.
Ehrlichman observed that he (Ehrlichman) had given Mr.
Magruder the President’s "good wishes and felicitations."

(590)

-A 30-

After recounting what Mr. Magruder had said
in detail, defendant Ehrlichman proposed that he "call
the Attorney General, . . . tell him that Magruder has
just disclosed to me what he has shown to the U. S.
Attorney and that I really don’t have anything to add,
but that I did want him to be aware of the fact of the
work that was done, and what I have done today." (591)
Mr. Ehrlichman then did.precisely that. (597-602)
Apparently responding to Mr. Magruder’s
claim that defendant Strachan had been informed of events
culminating in the Watergate break-in in advance (e.g.
584), the President initiated the following exchange:
What is, what about Strachan?
Strachan says you [apparently referring
to Mr. Haldeman] did not know about this.
H:

Can I give Strachan a report on this?

P:

Sure. What is your view about his perjury?

E:

I don’t know.
He’s going to the Grand Jury Monday
morning. That’s why it’s better that
he be given this information so he
doesn’t perjure himself.

P:

Right.
I don’t think he’s testified on any of
this so I don’t think he has any perjury
problem. What he has to do is prove
the defense that --

P:

Meets these points.
Meets these points and --

P:

Good.
And he could -- he can keep himself as
an office boy, which is what he was. An
office boy. If he lied about a thing -he persuaded Gordon to keep Liddy on -Jeb to keep Liddy on -- I would think he
would argue back that -- "Jeb said to me,
’well, what should we do?’ and I said,
’I think you better keep him on -- he’s
getting good stuff.’" Don’t you think so?

I think Gordon knows how to deal with that
if you give it to him. (592-93)
Later, Mr. Ehrlichman added, "I suspect Strachan is not
going to corroborate anything." (608) Still later, after
the President noted that Mr. Haldeman’s "problem" was Mr.

Strachan (624), Mr. Haldeman said: "I think I’ve got to
cover myself on the Strachan thing . . . in such a way
so that if anything does happen it’s covered .... "
(625)
At one point the discussion turned to Mr. Dean
and the fact that his problem was "the aftermath" -- "the
obstruction." (605-06) Mr. Haldeman urged to the President
that "’(a) lot of people are going to say, you solved the
Watergate -- now, forget it.’" (619) Still, the President
recognized that "you’ve got a fair chance that Dean will
go. A fair chance that someone will break" (614) -- in
which event it would be a good solution to have Mr. Dean
testify before the Ervin Committee in executive session:
"Dean in Executive session is a very nice way to cut a
loss, huh?" (623) As for defendants Haldeman’s and
Ehrlichman’s own motives in the "aftermath," it was
suggested that they might say that they had not been
concerned with "who was or wasn’t guilty or where the
thing led," but with the publication of stories by the
Watergate defendants, particularly Mr. Hunt. (618-19)
Then after considerable give and take concerning the
cover-up, the following exchange occurred:
The bad part of it is the fact that the
Attorney General, and the obstruction
of justice thing which it appears to be.
And yet, they ought to go up fighting,
in my view, a fighting position on that.
I think they all ought to fight. That
this was not an obstruction of justice,
we were simply trying to help these defendants.
Don’t you agree on that or do you think
that’s my -- is that -E:

I agree. I think it’s all the defendants,
obviously.
I know if they could get together on
the strategy. It would be pretty
good for them.

E:

Well, I think, undoubtedly, that will
shake down. (628)

In the late evening of April 14, the President
had telephone conversations with defendants Haldeman
(from 11:02 to i1:16 p.m.) and Ehrlichman (from 11:22 to
11:53 p.m.).
In his conversation with Mr. Haldeman, the
President admitted that "I was serious when I said to
John at the end there, damn it all, these guys that participated in raising money, etc. have got to stick to
their line - which Mr. Haldeman responded, "I didn’t think
they were and I don’t think they did" "[w]ith maybe some
exceptions." (639-40)

In addition, the tape further details the
denouement of the strategy that the President and
defendants Haldeman and Ehrlichman developed on April 14:
The President inquired whether Mr. Haldeman or
Mr. Ehrlichman should "fill"Mr. Colson "in on Magruder,"
since "we have no interest -- you know what I mean -- in
getting him up there, you know, guilty on a perjury
charge." Mr. Haldeman brushed that suggestion aside,
however, with the observation that Mr. Magruder’s and
Mr. Colson’s stories were not inconsistent. (641) Later,
the President initiated the following exchange:
¯ . . one person you do tell and I -and he can still say that he just told
to tell the truth. You ought to tell
Strachan, but tell him -John is telling him.
John is, but not in a way that Strachan
indicates that he knows what the other
fellow said.
H:

That’s right.

P:

Is Strachan smart enough to do that?
Yes.
He has to be prepared that he is going to
be asked this and is going to be asked that.
John should put him through a little wringer
there.

H: Yep. (646-47)
In his conversation with defendant Ehrlichman
that evening, the President confirmed certain details
of th~ strategy previously agreed upon and discussed the
possibility of engaging Mr. Dean’s assistance in continuing the cover-up. The President first inquired about
giving Mr. Colson a "touch up" on developments (650),
which Mr. Ehrlichman agreed to do:

Let me put it this way: I do think we
owe it to Chuck to at least -Sure.

So that he doesn’t, I mean, go in there
and well frankly on a perjury rap -E:

I understand. I don’t think he is in
any danger on that but --

P:

Why wouldn’t he be in any danger, because
he’s got his story and knows pretty well
what he is going to say?

Yeah, I think he is pretty pat, but I
will talk to him in the morning and give
him a cautionary note anyway. (651)
In addition, Mr. Ehrlichman told the President that he
was going to meet with Mr. Strachan in the morning (648)
because Mr. Magruder’s story "sounded credible." (655)

Finally, Mr. Ehrlichman stated that he wanted to
see Mr. Dean as well on the 15th. (648) He explained:
I am going to try to get him around
a bit. It is going to be delicate.
P:

Get him around in what way?
Well to get off this passing the buck
business. (663)

The President then gave his analysis of the situation:
P:

John, that is not going to help you.
Loo~ he has to look down the road to
one point that there is only one man who
restore him to the abilit[ to practic#
law in case thin~s ~o wrong. He’s got
to have that in the back of his ~ind.

E:

Uh, huh.
He’s @ot to know that will happen. You
don’t tell him, but ~o~ know and I know
that with him and Mitchell there isn’t
going to be any damn question, because
they got a bad rap. (664)

. . . Well, with Dean I think you
can talk to him in confidence about a
thing like that, don’t you? He isn’t
going to -E:

I am not sure - I just don’t know how
much to lean on that reed at the moment.
I see.

E:

But I will sound it out.

P:

Well you start with the proposition, Dean,
the President thinks [ou have carried a
tremendous load, a’~d his affection and
loyalty to you is.. ~ust undimished~

E:

Alright.
And now, let’s see where the hell we go.

E:

Uh, huh.

We can’t 9at the President involved in
this. His people, that is one thin9.
We don’t want to cover up, but there are
~.~. And then he’s got to say, for
example? You start with him certainly
on the business of obstruction of justice.
That’s right.

Look, John - we need a plan here. And so
that LaRue, Mardian and the others - I
mean.

Well, I am not sure I can go that far
with him.
P:

No. He can make the plan 9p.
I will sound it out. (667) (Emphasis added.)

Item 23 :

Specified Conversation on April 15, 1973,
Between the President and Mr. Ehrlichman.

The President’s records show that the President
met with Mr. Ehrlichman from approximately 10:35 to
11:15 a.m. on April 15, 1973. According to the President’s
partial transcript, the tape of this meeting contains
a number of statements that would be relevant and
admissible evidence.
According to the President’s partial transcript,
defendant Ehrlichman reported at the outset of the meeting
on the progress of the steps that Mr. Ehrlichman had
discussed taking with the President the previous night.
In particular, defendant Ehrlichman reported that he had
been meeting with defendant Strachan (669) and "doing
all the talking so far." "What Magruder had said about
him and so forth." (637) Referring to Mr. Strachan, the
President responded, "He’s a good man -- good man," and
Ehrlichman agreed, "I think he, I think he’ll do fine."
(674)
On the other hand, defendant Ehrlichman
reported that he had not yet gotten in touch with defendant Colson. At that point the President inquired
whether there was anything that Mr. Ehrlichman could do
with respect to Mr. Colson possibly being tied into the
Watergate matter, apparently through the testimony of
Mr. Hunt and possibly Mr. Bittman. Mr. Ehrlichman
replied, "No, really not, not at this point. You have
to depend on Hunt’s natural secrecy and secretiveness."
(672) A moment later the President observed, "If he
testifies just on Watergate that’s fine. He isn’t
going to get a damn thing more than anybody else. (673)
Later, Mr. Ehrlichman reiterated that he did not "think
there’s much to do at this point" about Mr. Colson -"he’s building his own defenses. I assume that he’s
doing whatever has to be done with Hunt -- that only he
could do." "Well you know he’s, I’m sure, has had
surreptitious contact with Hunt." (682) Mr. Colson’s
"natural proclivities" the President and Mr. Ehrlichman
concluded could be relied on to "do anything we can
possible Esic] do." (683)

With respect to Mr. Bittman, Mr. Ehrlichman
noted that he did not "thing Bittman is going to testify."
"[M]y guess is that he’s worked himself out a haven in
all of this." (675)

The President and defendant Ehrlichman discussed,
in addition, liability of a number of individuals for
obstruction of justice. With respect to Messrs. LaRue,
Magruder, and possibly Mitchell, Mr. Ehrlichman opined
that they "had an illegitimate motive because they were
involved in protecting their own culpability." "IT]hey
wanted the defendants to shut up in court?" the President
asked. "Certainly, certainly," Mr. Ehrlichman
replied. (677)
With respect to Dean, the President said, "we
could get him out of it -- he could weasel out. I say
weasel out; he says he’s not involved in the prying."
~677~
then
said: with
"Wellthese
see
ean-s Defendant
problem isEhrlichman
that he was
in touch
committee people who could to Dean express a benign
motive and at the same time had a corrupt motive. If
I were Dean," Mr. Ehrlichman concluded, "I would develop
a defense that I was being manipulated by people who
ad a corrupt motive for ostensibly a benign motive."
677-78) Later, the President stated, "Dean is concerned and concerns me." "I don’t think he could have
been that active in the pre -- the post yes -- the
pre things." Mr. Ehrlichman replied, "Well, I’ve got
to get him in, and I hope to see him today," as the
President and Mr. Ehrlichman had discussed the previous
evening. (689)

~

With respect to Mr. Ehrlichman himself, Mr.
Ehrlichman said: "Well you know, the thing that ran
through my mind was Howard Hunt has written 40 books . . .
(678) Mr. Ehrlichman "didn’t care what Howard Hunt said
to the Prosecutor. He can say anything he wanted to
the prosecutor in a secret -- in a secret session.
That didn’t hurt us." (679)

Finally, with respect to defendant Mardian,
the following colloquy occurred:
He [apparently referring to Mr. Dean]
had information on who was going to be
called as witnesses so that apparently
Mardian was able to get around and
coach witnesses.
P:

Did Mardian coach them?

E:

In some cases Mardian, I guess, was very
heavy-handed about it, and --

P: Well, is there anything wrong with that?

E:

Ye.ah,i well there’s somethfng wrong with --

P:

He was not their attorneys is the problem?

E:

Well, no, the problem-- the problem is he
asked them to say things that weren’t
true.

P : Oh.
E:

Item 24 :

When I say coach I use the word
loosely .... " (687-88)

Specified Conversation.on April 15,
1973, Between the President and
Mr. Haldeman.

The President’s records show that the President
had a telephone conversation with Mr. Haldeman from
3:27 to 3:44 p.m. on April 15, 1973, just as a meeting
that.the President was having with Mr. Ehrlichman was
finishing. (Exhibit No. 20, SDT) According to testimony
~ counsel
forcould
the President
In Retape-recorded,
Subpoena Ducesslnce
Tecum,
is meeting
not have been
the tape ran out before the meeting began. (SDT 1063-64)
The President, however, submitted to the House Judiciary
Committee a transcript of his telephone conversation
with defendant Haldeman. According to that transcript,
the tape of this telephone conversation is relevant
and admissible evidence for the trial of United States v.
Mitchell to prove that defendant Ehrlichman reported to
the President in their afternoon meetings on the results
of Mr. Ehrlichman’s morning meeting with defendant
Strachan and, further, that defendant Haldeman was
familiar with what Mr. Strachan’s testimony would be
with respeGt to claims made by Mr. Magruder:
¯.
Strachan told an interesting thing
to E~rlichman on Magruder which makes the
point that I am -- two weeks ago Magruder
talked to Strachan, and tried to get
Strachan to concoct with him thestory
that he, Strachan, did walk across the
street with Magruder and tell Magruder
to go forward with the operation.

Which Strachan claims isn’t true apparently.
(754)

Items 25 and 26: Specified Conversations
" On April 16, 1973.

Item 25 of the Special Prosecutor’s subpoena
calls for a tape recording or other record of a telephone conversation on April 16, 1973, between the
President and Mr. Haldeman from 12:08 to 12:23 a.m.
The White House apparently claims that no recording
was made of that telephone call. Item 26 calls for a
tape recording or other record of two telephone conversations between the President and Mr. Ehrlichman on
April 16, 1973, one from 8:18 to 8:22 a.m. and the other
from 9:27 to 9:49 p.m. The White House apparently
claims that no recording was made of either of these
calls.
If in fact a tape recording was made of any
of these calls or if any other electronic and/or
mechanical recording or reproduction or any memoranda,
papers, transcripts or other writings were made relating
to any of these calls, the conclusion that the recording
or other record would contain admissible evidence is
strongly supported by the contents of the President’s
edited transcripts of the meetings surrounding those
calls.

Items 27-29:

Specified Conversations on April 16,
1973, Between the President and Messrs.
Haldeman and Ehrlichman.

The President has publicly released edited
transcripts of all four conversations on April 16, 1973,
requested by the Special Prosecutor’s subpoena. These
transcripts demonstrate that the tapes of each of these
conversations contain relevant and admissible evidence
for the trial of United States v. Mitchell.
On April 16 the President and Messrs. Haldeman
and Ehrlichman refined and prepared to implement the
"scenario" that they had developed on April 14 and 15 to
conceal White House Watergate involvement in the face of
new developments. By this time they knew that Mr. Dean
was cooperating with the prosecutors. (See the edited
transcript of the President’s meeting with then Attorney
General Kleindienst on April 15, 1973, at 696-746.)
This made it imperative for the conspirators to ensure
Mr. Dean’s willingness not to disclose incriminating
President conversations and other matters, such as the
Fielding break-in. At the same time they had to put
themselves in a position where Mr. Dean could be sacrificed
quickly if the prosecutors were able to make a strong
case against him. The events of April 14 and 15, and
the conspirators’ knowledge that Messrs. Magruder, Dean,
and LaRue were all cooperating with the prosecution,
als0 made it necessary for defendants Haldeman and
Ehrlichman to develop defenses to possible obstruction
of justice charges that could be brought against them
based on information the prosecutors already had about
their activities, principally their involvement in paying
money to the defendants.
The President’s records show that the President
met with defendants Haldeman and Ehrlichman just before
and just after he met with Mr. Dean on the morning of
April 16.
In the earlier meeting, from 9:50 a.m. to 9:59 a.m.,
Mr. Ehrlichman suggested that Mr. Dean be asked to sign
a letter of resignation (780, 786), discussed invoking
Executive Privilege and national security to keep Mr.
Dean from talking about the Plumbers, (780), and ran through
for the President once more the "scenario" developed on
April 14 concerning how the President began his own
"investigation." (783-85) Mr. Ehrlichman also asked the
President to find out whether Mr. Dean was going to plead
guilty. Mr. Ehrlichman told the President that it appeared
that they had "less than 12 hours" to get outimplement
ahead of
events with an announcement if they wanted to
the "scenario" of the White House breaking the case.

"Otherwise, the Justice Department will, of course,
crack this whole thing." (783) Mr. Ehrlichman also
appeared to be reassuring the President that their plan
was well thought through at this stage, though the precise
meaning of Mr. Ehrlichman’s words are obscured by large
portions marked "unintelligible." (Id.)
The President then met with Mr. Dean. The
President attempted to get Mr. Dean to sign two letters,
one requesting a leave of absence and the other submitting
his resignation, both quite damaging for Mr. Dean in
their implication; but Mr. Dean asked to draft his own
letter. (791) The President then told Mr. Dean that he
had a problem about what to say publicly, since with
Magruder the thing might break," and reviewed for Mr.
Dean "what we have done." The President recounted the
false scenario developed on April 14-16 (e.g., "as soon
as I got the Magruder thing I got in Kleindienst") and
told Dean that "[w]e have covered that all the way down
the line." (792) The President then began to ask Mr.
Dean series of leading questions concerning Mr. Dean’s
knowledge of various critical events, e.g., the original
Dean Report (795), Mr. Hunt’s threat and the March 21
meeting (796-8), how Mr. Dean reported to the President
(799), when Mr. Dean reported to the President on the
details of the cover-up in March 1973 (799-800), how Mr.
Magruder came to cooperate with the prosecution (804),
Mr. Colson’s offer of clemency to Hunt (811), and Mr.
Dean’s Camp David statement (808).
To take three examples, the President said that
"the only time I ever heard any discussion of support
for the defense fund" was when Mr. Dean relayed a message
that Howard Hunt wanted money. The President told Mr.
Dean that what Mr. Dean had reported on that was "rather
fragmentary, as I recall it." (797) Mr. Dean went on
to remind the President that he told the President in
detail of Hunt’s threat against Ehrlichman. The President
acknowledged that he "had knowledg~o~s~,, that night.
t it?" (798)
That assumes culpability on that,
The President, however, then suggested to Mr. Dean that
"You didn’t tell me this about Ehrlichman, for example,
when you came in that day . .
You simply said, ’Hunt
needs this money.’ You were u~ing it as an example of
the problems ahead." (798) After this, the President
specifically instructed Mr. Dean that their conversations
were covered by Executive Privilege and that the President
would not waive the privilege, except to permit Mr. Dean
to be sure to testify that he had reassured the President
that nobody at the White House was involved. The President
went on to suggest that it was as a result of the McCord
letter that he had asked Mr. Dean to brief him on Watergate. (799) Mr. Dean corrected the President, saying
that they had met before that. With respect to offers of

clemency, the President twice insisted that that must
have been Mr. Mitchell (811, 812), but each time Mr,
Dean reminded the President that it was Messrs. Haldeman
and Colson and Mr. Dean himself who were involved. (811
812)
’
After the President and Mr. Dean had met, the
President again called in defendants Haldeman and Ehrlichman,
and they spoke for about fifteen minutes at 10:50 a.m.
Mr. Haldeman began the conversation by saying that the
"scenario worked pretty well." (816) The President reported on his meeting with Mr. Dean, expressing satisfaction that Mr. Dean had agreed not to say anything about conversations with the President on grounds of privilege.
(816) A discussion then ensued about how defendants
Ehrlichman and Haldeman could claim Executive Privilege
and national security before the Grand Jury. (816)
After discussing the strength of the case against Mr.
Dean, the President inquired, "How has the scenario worked
out? May I ask you?" Mr. Haldeman replied that it
"works out very good." (820). Defendants Haldeman and
Ehrlichman then reviewed for the President once again
what the "scenario" was going to be, (820-26) adding
the "interesting point" apparently suggested by Mr.
Ziegler that the "tip off" stimulating Presidential inquiry into Watergate had been Mr. Dean’s inability to
complete a "report" when he returned from Camp David on
March 28. (821) Fir. Ehrlichman reminded the President
of a "letter you signed to me" on March 30 saying that Mr.
Dean had been taken off the case (a letter which has
never come to light, if indeed such a letter ever existed).
(821) With some false starts, the scenario was finally
fixed upon until a problem was encountered with respect
to the fact that Mr. Ehrlichman’s "report" to the
Attorney General came after Mr. Magruder had already
told his entire story to the United States Attorney’s
office. It was agreed that that problem could be handled
by saying that Mr. Ehrlichman had been trying to reach
the Attorney General from early morning on April 14,
before they knew about Mr. Magruder’s cooperation, but
that the Attorney General was on the golf course and
could not be reached. (825)
Shortly thereafter, the President met with Mr.
Haldeman from 12:00 noon to 12:31 p.m. Defendant Haldeman
stated that:
Now we got a plan
damn thing in the
got it all worked
and then he’s got
Group . . . (827)

on how we stage this
first stages. Ron’s
out. We’ve gone over,
the use of this Advisory

Mr. Haldeman reviewed the language of a possible public
statement, and went on to tell the President that Mr.
Garment wanted to see him to tell him that the President
had to act and get rid of defendants Haldeman and
Ehrlichman; (829) the President later avoided meeting
Mr. Garment. Defendant Haldeman suggested that what he
himself might do would be to say in a public statement
that he knew about the transfer of the $350,000 to Mr.
LaRue, but that his own motive in approving it was not
to provide money for the Watergate defendants, though
he knew that was what was going to happen to at least
some of it. The statement would say that Mr. Haldeman:
acted at all times at the instigation of
and through John Dean. In other words,
I didn’t do any of this. (829)
While it appears that Mr. Haldeman at this point was
already laying the basis for a defense, first contemplated on April 14, see above, of "cutting their
losses" by sacrificing Mr. Dean as well as Mr. Mitchell,
the President objected that this could be dangerous
because "Dean is in possession of things that happened
before this." (830) Mr. Haldeman told the President that
Mr. Garment thought Haldeman could pull off such a
defense, but that "Ehrlichman should not try to do it
because he doesn’t think he can bring it off and he
thinks, therefore, you’ve got to cover up and try to
hold Ehrlichman in but if you get a problem you will
just have to let him go. But at that point it is a pretty
rough spot anyway." (831) The President and Mr. Haldeman
then discussed whether the defense would stand up legally,
the President observing that others would say that the
purpose of the money was to "keep them quiet," and Mr.
Haldeman agreeing, "Well, absolutely." However, in his
"viewpoint it wasn’t to shut them up, but that is a
hard case for anybody to believe I suppose." (833)
Later on the afternoon of April 16, the
President met with Mr. Ehrlichman and, for a portion of
the meeting, Mr. Ziegler, from 3:27 p.m. to 4:02 p.m.
The President reported to defendant Ehrlichman on an
intervening conversation the President had had with
Henry Petersen, and particularly charges t~at had been
made against Mr. Ehrlichman relating to Mr. Hunt’s
safe and the order to Mr. Hunt to leave the country.
(929-930) Discussion ensued about Mr. Ehrlichman’s
version of the transfer of material from Mr. Hunt’s safe
to L. Patrick Gray. (930-933) Mr. Ehrlichman told the
President that Mr. Strachan, in an interview that morning
at the United States Attorney’s office, had refused to
say anything and had afterwards phoned Mr. Ehrlichman at
the White House to "get advice." (933) Mr. Ehrlichman
again made some remarks concerning Mr. Hunt’s safe, and
the President observed that "that’s your only vulnerability
John," to which Mr. Ehrlichman replied, "Deep six and

the FBI business and Liddy. Well, that’s interesting
that Dean would take that remark and go out and act
on it," apparently referring to the instruction to
get Mr. Hunt out of the country. (934) A bit later,
the President inquired whether Mr. Ehrlichman had any
"thoughts on this point." (935)
The President and Mr. Ehrlichman then turned
to Mr. Haldeman’s potential liability in light of his
failure to "turn off" the consideration of the Liddy
plan when Mr. Dean had reported it to him. (939) They
agreed that Mr. Dean’s testimony on that point might not
make too much sense and that, in any event, Mr. Haldeman
could hardly be blamed for failing personally to disapprove a plan that he was being told Mr. Mitchell had
already disapproved. (939-41) The President noted that
he had Petersen "on a short leash." (941) After discussion of the statement that would be issued the next
day, there was further discussion about how the President
might counter disclosures that would be made by Mr.
Dean. (949-952)

Specified Conversations on
Items 30 and 31: April
17, 1973, Between the
President and Messrs. Haldeman
and Ehrlichman.
The President’s records show that on April 17,
1973, the President met with Mr. Haldeman from 9:47 a.m.
to 9:59 a.m., and with Messrs. Haldeman and Ehrlichman
from 12:35 p.m. to 2:20 p.m. and from 3:50 p.m. to 4:35
p.m. (with Mr. Ziegler present part of the time).
All of these meetings led up to the President’s
reading of a statement for the press on the afternoon of
April 17 announcing major new developments in the Watergate case. A number of very significant evidentiary
statements are made by each of the conspirators during
these three meetings.
During the President’s meeting with Mr. Haldeman
at 9:47 a.m., in discussing strategy to keep the conspiracy
going, the President told Mr. Haldeman to "get John and ¯ ¯ sit down and do some hard thinking about what kind of
strategy you are going to have with the money." The
President also urged Mr. Haldeman to call Mr. Kalmbach
to see what Kalmbach would say about the purpose of
the money and to inform Kalmbach that Mr. LaRue had
talked "very freely." Mr. Haldeman admitted that Mr.
Ehrlichman had already been talking to Mr. Kalmbach. (983)

The President said that Mr. Dean was "trying to tell
enough to get immunity," to which Mr. Haldeman replied
that Mr. Dean’s talking was a "real problem" and "what
you’ve got is people within it, as you said right at
the beginning, who said things and said then, too, exactly
as Dean told them." (986)
At the meeting~beginning at 12:35 p.m., in a
discussion in which the President asked defendants Haldeman
and Ehrlichman what the "line" ought to be on the money,
Mr. Ehrlichman admitted that he had been aware of "what
was going on" -- "the raising of the money" (994) and
stated in answer to a question by the President that
his purpose in doing it was to keep the defendants from
talking to the press.:
Well, that was my purpose -- and before
get too far out that, ah, I want to talk
to an attorney and find out what the law
is -- which I have not yet done.
Mr. Haldeman chimed in that this was what he wanted to
do, too -- "this is only a draft," he said. (995) In a
discussion of the March 21 meeting, Mr. Haldeman and the
President recounted their conversation with Mr. Dean about
blackmail. Mr. Haldeman said that the President had told
Mr. Dean that "’with blackmail it’s constant escalation.’"
(1034) Mr. Haldeman also said that he had told Mr. Dean
to work the problem out with Mr. Mitchell, because there
wasnothing the White House could do -- "[w]e don’t have
any money. . ." (1032-33) Mr. Haldeman also warned the
President that, based on the March 21 meeting, the
President could be accused of having done something "morally
wrong" -- an admission highly material to the perjury
alleged in Count Eight of the indictment in United States v.
Mitchell:
They could jump and then say, "Yes, well
that was morally wrong. What you should
have said is that blackmail is wrong
not that it’s too costly." (1034)
Other admissions include the following: Mr.
Haldeman told the President about meeging with Mr.
Mitchell on the morning of March 22 and admitted explicitedly that he "assumed" that Mr. Mitchell had taken
"care of it," referring to the payment of money in
response to Mr. Hunt’s threat, and that there was "no
question" that Haldeman had known about it. (1036) Mr.
Ehrlichman made a strong statement about what "I am
going to have to say about Dean" -- "that basically
Dean was the sole proprietor of this project, that he
reported to the President, he reported to me only incidentially." (1009) Mr. Ehrlichman also discussed an
"action plan" that would involve a Presidential statement

announcing that Mr. Dean had been suspended or fired
on account of the unreliability of the "Dean report."
(989; see also i000) In furtherance of the conspiracy,
the President and defendants Haldeman and Ehrlichman
also discussed once again the "scenario" about how the
President came to make an investigation. (1014-17)
This was, of course, announced in the President’s
statement of that same day. (See 1135)
At the meeting beginning at 3:50 p.m., the
President told Mr. Haldeman about Mr. Gray’s charge
that he (Gray) had been told to destroy materials
from Mr. Hunt’s safe. (1116) The President also "selected"
March 21 as the date he would use in his press statement as the date on which he had begun his investigation,
saying,"’Four weeks ago, we,’ [w]hy don’t we say, shall we
set a date? That sounds a hell of a lot stronger if we
set a date." (1121)
Finally, the President’s records show that the
President met with Secretary of State Rogers and then
was joined by Messrs. Haldeman and Ehrlichman from 5:20
to about 7:14 p.m. on the evening of April 17, 1973.
After Secretary Rogers left, Mr. Ehrlichman admitted
that Mr. Dean had told him that Dean had revealed to
Mr. Kalmbach the true purpose of the money raised for
the Watergate defendants. The President then suggested
that "[i]f Dean is the accuser [of Kalmbach], you can
say.that he told you on such and such a date that he
did not tell Herb Kalmbach what the money was for."
(1201-~-(Emphasis added.)

Items 32-40:

Specified Conversations on April 18-20,
1973, Between The President and Messrs.
Haldeman and Ehrlichman.

On April 18, 19, and 20, 1973, the President
met with Messrs. Haldeman or Ehrlichman or both at
least eight times, and spoke on the telephone with Mr.
Haldeman at least twice and with Mr. Ehrlichman at least
once.
During this period of time, it appears from
the transcripts publicly released by the White House that
defendants Haldeman and Ehrlichman were devoting their
full time to preparing their Watergate defense and possibly
to drafting statements regarding their Watergate-related
activities. During conversations on April 14, there was
discussion of Mr. Haldeman preparing a "report" on his
own Watergate activities for possible public disclosure,
(e.g., 470-72) and this discussion was renewed on April 17.
(1002) On April 17, according to the President’s edited
transcripts, defendants Haldeman and Ehrlichman agreed
orally with the President that they would be relieved of
their ordinary White House duties in order to work full
time on Watergate. (1002-04) On April 17, Mr. Haldeman
told the President that he had "pretty much unplugged
myself of my day-to-day stuff, because with this kind of
stuff going on you just can’t think about anything else."
(1004) Later, discussion between the President, Mr.
Haldeman, and Mr. Ehrlichman ensued concerning other staff
aides to whom the President should turn in connection
with any official business. (1047) Mr. Haldeman had
another discussion with the President on April 17 about
maintaining "a facade of normal operations" while he and
Mr. Ehrlichman infact worked on the Watergate matter.
(1196) This evidence strongly indicates that when Mr.
Haldeman or Mr. Ehrlichman spoke to the President on
April 18 to 20, their conversations concerned official
government business only peripherally and were probably
centered on Watergate.
The President’s own Daily Diaries (Exhibits 49-51,
SDT)indicate that he too was spending the majority of
his time on the Watergate matter during these three days.
The President spoke with Henry Petersen on April 18, met
with him on April 19, and spoke with him twice on April 20.
Subpoena Item No. 33, a meeting on April 18 between the
President and Mr. Ehrlichman, followed the President’s
telephone conversation with Mr. Petersen by nine minutes.
Nine minutes after one of the meetings called for by subpoena Item No. 39, a meeting between the President and Mr.
Haldeman ending at I1:23 a.m. on April 20, the President

phoned Mr. Petersen. Then, thirty-five minutes after
the President finished his conversation with Mr. Petersen
the President again met with Mr. Haldeman and Mr. Ehrlichman.
Similarly, on the evening of April 19, the President met
with attorneys for defendants Haldeman and Ehrlichman.
Five minutes after the conclusion of the meeting, the
President telephoned Mr. Haldeman. One minute after the
end of his conversation with Mr. Haldeman, the President
tried unsuccessfully to reach Mr. Ehrlichman. The President
finally spoke with Mr. Ehrlichman at 10:54 p.m. This
latter conversation and the earlier one with Mr. Haldeman
are subpoena Items No. 38 and 37, respectively.

Items 41-46:

Specified Conversations on April 25
and 26, 1973, Among or Between the
President, .Mr. Haldeman, and Mr.
Ehrlichman and on June 4, 1973,
Between the President and Mr. Haldeman.

The President’s records set forth that the
following meetings and telephone conversations took
place among or between the President, Mr. Haldeman, and
Mr. Ehrlichman on April 25 and 26, 1973:
Meeting on April 25 among or between the
President, Mr. Haldeman, and Mr. Ehrlichman
from 11:06 a.m. to 1:55 p.m.
Meeting on April 25 between the President
and Mr. Haldeman from 4:40 to 5:35 p.m.
Telephone conversation on April 25
between the President and Mr. Haldeman
from 6:57 to 7:14 p.m.
Telephone conversations on April 25
between the President and Mr. Ehrlichman
from 7:17 to 7:19 p.m. and from 7:25 to
7:39 p.m.
Telephone conversation on April 25
between the President and Mr. Haldeman
from 7:46 to 7:53 p.m.
Meeting on April 26 between the President
and Mr. Haldeman from 8:55 to 10:24 a.m.

Meeting on April 26 between the President
and Mr. Haldeman from 3:59 to 9:03 p.m.,
with Mr. Ehrlichman present from 5:57 to
7:14 p.m.

The President’s records also set forth the following
telephone calls between the President and Mr. Haldeman
on June 4, 1973:

10:05 to 10:20 p.m.
10:21 to 10:22 p.m.
In addition to the conspiracy alleged in
Count One, the indictment in United States v. Mitchell
charges in Counts Eight and Nine that defendant Haldeman
committed perjury in testifying before the Senate Select
Committee on Presidential Campaign Activities concerning
the President’s meeting with Mr. Dean on March 21, 1973.
Mr. Haldeman has testified that the President
requested him to listen to the White House tape of this
meeting. He best recalled that the President made this
request on April 24 or 25, more probably on the 25th.
(Haldeman, SDT 921-22) Mr. Haldeman further testified
that he listened to the March 21 tape in a small room
separate from his main office and then met with the
President to report on what he had heard. (Haldeman,
SDT 933) Finally, Mr. Haldeman testified that he listened
again in the President’s behalf to the March 21 tape
in the same small office on April 26 and at some point
thereafter reported to the President once more. (Haldeman,
SDT 937, 939-40, 945-47) Mr. Haldeman’s logs indicate
that he went to his private office from approximately
2:45 to 4:45 p.m. and from approximately 2:45 to 3:45 p.m.
on April 25 and 26 respectively. (Exhibit 46, SDT)
Meetings with the President requested by Subpoena Items
No. 42 and 45 immediately followed these sessions.
Secret Service records show that at 1:45 p.m.
on April 25, before the end of a meeting between the
President and Messrs. Haldeman and Ehrlichman that began
at 11:06 a.m..and is requested in Item No. 41 of the
Subpoena, Stephen Bull signed out twenty-one tapes of
Presidential conversations, including the March 21 tape.
~Exhibit 7, SDT) Mr. Bull has testified that he turned
over these tapes to Mr. Haldeman. (Bull, SDT 343-45) The
President has confirmed that Mr. Haldeman listened to
the March 21 tape at the President’s request (President’s
Statement, November 12, 1973, Pres. Doc. 1329)
According to Secret Service logs, the tapes
signed out to Mr. Bull on April 25 were returned the same
day and then released to Mr. Bull again at ll:00 a.m.
the following day, approximately a half hour after the
President’s meeting with Mr. Haldeman on the morning of
April 26, which is the first meeting shown in Subpoena
Item No. 45.

Finally, Secret Service records show that
twenty-six tapes of Presidential conversations, including the March 21 tape, were released to Mr. Bull
on June 4, 1973. (Exhibit 7, SDT) Mr. Bull and the
President’s aide General Alexander Haig have both testified
that the President listened to tapes on that day. (Bull,
SDT 347-50; Haig 1975-76) The President has confirmed
that he listened to tapes on June 4 stating that he reviewed conversations with Mr. Dean before March 21, 1973.
(President’s Statement, November 12, 1973, Pres. Doc.
1329) And Mr. Haldeman has testified that he learned
from the President some time before June 15, 1973,
that the President had listened to White House tapes.
(Haldeman, SDT 951)
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WATERGATE SPECIAL PROSECUTION FORCE
United States Department of Justice
1425 K Street, N.W.
Washington, D.C. 20005

April ii, 1974

James D. St. Clair, Esq.
Special CounseI to the President
The White House
Washington, D. C.
Dear Mr. St. Clair:
On March 12, 1974, I wrote to you requesting
access to certain taped conversations and related
documents that must be examined and analyzed as the
Government prepares for trial in United States v.
Mitchell. If the President declines to produce
these materials, which we deem necessary for trial,
I am compelled by my responsibilities to seek
appropriate judicial process. As I indicated in my
letter, any judicial proceedings, if they are necessary, must be initiated promptly in order to avoid
unnecessary trial delays.
I have conferred with you several times during
the last month about this matter. I have delayed.
seeking a subpoena in the hope that the President would
comply with our request voluntarily. Indeed, I have
sought no more at this time than an assurance that the
materials would be provided sufficiently in advance of
trial to allow thorough preparation. Your latest.
communication to this office was that we would receive
any materials the President produces to the Committee
on the Judiciary of the House of Representatives. As
to other materials requested by my letter, you have
said you would not consider our request ~until the
President decided what to provide the House Judiciary
Committee. I have emphasized repeatedly that our
request is in no way tied to the requests of the House
Judiciary Committee. The requests are distinguishable
both factually and legally. Nevertheless, you have
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refused to consider them separately, and you have
been unable to tell us the criteria that will
govern the President’s response to our request or to
assure us when we will receive a definitive response.
Under these circumstances, in accordance ~with
my responsibilities to secure a prompt and fair trial
for the Government and the defendants in United States v.
Mitch.e.ll, I am obliged to seek a subpoena" for those
materials we deem necessary for trial. Accordingly,
on Tuesday, April 16, we will apply to Judge Sirica for
a trial subpoena pursuant to Rule 17 (c) of the Federal
Rules of Criminal Procedure.
Sincerely,

LEON JAWORSKI
Special Prosecutor

THE WHITE HOUSE
WA,~ H I NGTO N

April 15, 1974

Dear Mr. Jaworski:
I acknowledge receipt of your letter of April eleventh,
relating to your request for taped conversations and
related documents you say are needed by the Government for .preparation for trial in U. S. v. Mitchell.
In your letter you state that I have refused to consider
your request separately from the request for much of
the same material requested by the House Committee
on the Judiciary. I have simply requested that you not
seek a subpoena until you receive copies of the material
furnished to the House Committee, with the hope that
the scope of your request would be substantially limited
as a result of this disclosure, which you know must be
made within the next ten days. I do not, as you suggest,
contend that your request is tied to the House Committee
request other than in the practical sense that it is more
expeditious to furnish the same material to you and to
the House Committee at the same time. I understand
from your letter, however, that you are unwilling to
accommodate us to this extent.
As for the criteria that will govern the President’s
response, a great deal will depend upon what you
need to prosecute successfully the pending cases
and why you believe the material called for will fill
these requirements. The President will then have to
balance these needs against the public interest in
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p̄reserving the confidentiality of Presidential communica%ions.
As the Court of Appeals noted in Nixon v. Sirica,
wholesale .public access to Executive deliberations
and documents would cripple the Executive as a
co-equal branch of our government.
In this connection I would presume that you have
already evidence which, if believed, would be
sufficient to convict each of the defendants. Secondly,
I am somewhat at a loss to understand how you are in
a position to assert that you need the material requested since you do not know what is contained in the
recordings in question.

Of course any requests of the defendants will have to be
dealt with at such time as they request production of
material, in accordance v~ith established legal principles
applicable to their requests, taking into account the
same consideration of confidentiality of Presidential
cornrnunications¯

Silly your s,

Special Counsel
to the President

Ivir. Leon Jaworski
Special Pros ecutor
Watergate Special Prosecution
Force
1425 K Street, N. W.
Washington, D. C. 20005

THE WHITE HOUSE
WASH INGTON

May 17, 1974
Dear Mr. 3aworski:

In your Reply Memorandum dated May 17, 1974, you
suggest that "the President now seeks to make significant inroads on the independence of the Special Prosecutor. " We respectfully disagree with that assertion.
The fact that the President has chosen to resolve this
issue by judicial determination and not by a unilateral
exercise of his constitutional powers, is evidence of
the President’s good faith.
You are, of course, at liberty to discuss this matter
with the Senate Committee on the Judiciary and to
publicize your suggestion. However, we want to assure you that your. assertion that we did not raise the
intra-executive nature of the dispute in the original
pleadings before the Court decided on an in camera
proceeding, credits us with a motive that is unfounded.
As you are well aware, the question of jurisdiction is
one that can be raised at any stage of a proceeding. Thus,
we have no objection to your making public our position on
that issue. However, we continue to request that confidentiality be maintained for the remaining matters for
the reasons set forth in our memorandum of law, and since
additional disclosure would serve no useful purpose.
Sincerely,

Special Counsel
to the President
cc:

Honorable John J. Sirica
John J. Wilson, Esq.
William G. Hundley, Esq.
Sidney Dickstein, Esq.
David G. Bress, Esq.
Jacob A. Stein, Esq.
John M. Bray, Esq.

WATERGATE SPECIAL PROSECUTION FORCE
United States DepartmEnt of Justice
1425 K Street, N.W.
Washington, D.C. 20005

May 24, 1974
LJ/PAL:sek

James D. St. Clair, Esq.
Special Counsel to the
President
The White House
Washington, D. C.
Dear Mr. St. Clair:
I am writing to you about the question that you raised
in litigation before Judge Sirica concerning my authority
to seek judicial review of claims of executive privilege
made as the basis for withholding evidence that in my judgment is important to the conduct of criminal cases under
the jurisdiction that has been assigned to me.
In recent days I have had occasion to review my own
clear recollections of the. several assurances I received
on the availability of ~%i~e House evidence. These assurances were given by General Haig and ActingAttorney
General Bork and were re-stated in the presence of J. Fred
Buzhardt, Leonard Garment, and Attorney General nominee
Saxbe, before I agreed to the urgings of General Haig,
speaking for the President~ to accept the position of
Special Prosecutor. In addition, I have now reviewed the
testimony of Mr. Bork and Mr. Saxbe at Senate hearings,
and the questions and answers on this issue seem to me to
confirm my conviction of the understanding I had. Nothing
t6 ’the contrary was ever indicated until you filed the in
camera motion in Judge Sirica’s Court. On the contrary~~ii of the assurances given to me, to the Senate Judiciary
Committee, and to the American people were that I would
have full access to White House evidence but that in the
unlikely event that the President elected to claim executive privilege, I would have the "right and power" to
resort to the judicial process to have the courts make
the final judgment on the claim of privilege.

bcc: Mr. Ruth
Mr. Lacovara

Although I am aware that questions of jurisdiction can
not be waived or stipulated by the parties, what is involved
here, in my view, is a clear and firm understanding that the
President, and his counse!, would, at the very least, not
affirmatively contend that an independent special prosecutor
is a constitutional impossibility and that he cannot have
the authority which the President and the other gentlemen
mentioned above publicly stated I was to have when I agreed
to accept this appointment.
There is to be further litigation over the trial subpoena in the Watergate criminal case, it is now clear.
-Should the Court of Appeals or the Supreme Court direct the
parties to present arguments on the jurisdictional question
you raised in the district court, I fully recognize that we
must both present our best judgments on the legal issues.
However, if you take the initiative in pressing arguments
that I am not entitled to go to court to have these claims
of privilege adjudicated, I have no choice but to consider
that a second and more profoundly serious breach of the
solemn commitments that were made at the time of my appointment.

Sincerely,

L ON JA~RSKI
Special Prosecutor

cc:

Honorable William B. Saxbe
Honorable Robert A. Bork
General Alexander Haig

THE WHITE HOUSE
WASHINGTON

May 31, 1974

Dear Mr. Jaworski :

I have your letter of May 24, 1974.
I note that you do not now base your claim on the terms
of the Special Prosecutor’s Charter but rather on assurances
given you by General Haig and others that you would have
the "right and power" to resort to Court for a determination of the issue in the event the President elected to
assert executive privilege, as he has done with respect
to the subpoena which is the subject of the pending
litigation. My inquiries indicate that you were assured
that you would be free to litigate disputes with the
President and that you would not be given any orders
limiting you in any way in presenting arguments in support
of your position. These assurances are still in effect.
In all frankness, when I made this argument it never
occurred to me, nor apparently did it occur to Mr.
Lacovara when he made his reply, that the argument was
somehow a violation of commitments made at the time of
your appointment. I doubt very much if anyone really
focused on this problem at the time of your discussions.
However, as you suggest, the question of jurisdiction of
the Court is not something that can be waived or stipulated
by the parties. I am sure you would also agree that
counsel are under a duty to call the Court’s attention to
the possible lack of jurisdiction where a question thereof
exists. Of course the President may not prevail in this
argument and you are perfectly free to contest the issue,
as indeed you have done, so far at least, successfully.
Accordingly I cannot see that I have any alternative
but to raise the question of the Court’s jurisdiction
in the forthcoming proceedings. I should also add that
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of course this is not the only basis on which we believe
we should prevail in this litigation.
sincebely,

D. St. Clair
Special Counsel to the President

Mr. Leon Jaworski
Special Prosecutor
Watergate Special Prosecution Force
1425 K Street, NW
Washington, D.C. 20005
cc:

Honorable William B. Saxbe
Honorable Robert~~, Bork

LJ/flc

W~ERGATE SPECIAL PROSECUTION FORCE
United States Department of Justice
1425 K Street, N.W.
Washington, D.C. 20005

June 3, 1974
James D. St. Clair, Esq.
special counsel to the President
The White House
Washington, D. C.
Dear Mr. St. Clair:

Your letter to me of May 31st is a completeiy
unsatisfactory response to the issue I raised in my
letter to you dated May 24th.
You take a detached stance on this grave issue"
by choosing to speak in terms of "in my view", as you
did repeatedly in your White House press conference on
this subject on May 30th and by using the qualification
"as a lawyer" as you have done in your letter. With
due deference, the crucial question is not what "your
view" may be but rather what is the President’s view.
Before we get to the legal stratagems you seek to
invoke, we must face the threshold issue of what the
President promised the Special Prosecutor on November i,
1973, and the good faith reliance of the Special
Prosecutor on that promise. "As a lawyer" you have
every right to invoke whatever legal concepts are honorably and ethically available to you, but you must know
that "as a lawyer" you do not have the right to repudiate
the agreement of your client. My agreement was with the
President speaking through his Chief of Staff, after the
latter had reviewed the terms of the understanding with
the President.
Your "view" ignores the disquieting setting that
prevailed on November i. It ignores, the White House
appeals that were made to me and the repeated assurances
and promises, each of which is entirely consistent with
the Special Prosecutor’s charter. It is not necessary
at this point to review all that was said and promised,

Jaworski
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inasmuch as the substance ~of these solemn assurances
has been recorded in Congressional hearings. Let me
simply add that at a time when the nature and extent
of the promises to the new Special Prosecutor were
fresh on the minds Of those who were participants,
Acting Attorney General Bork, on November 5, 1973,
-testified before the House Committee considering a
bill for the appointment of an independent Special
Prosecutor, as follows:
"Although it is anticipated that Mr. Jaworski
will receive cooperation from the ~q%ite House
in getting any evidence he feels he needs to
conduct investigations and pr.osecutions, it is
clear and understood on all ~ides -that he has
the power to use judicial processes to pursue
evidence if a disagreement should develop."
Would you please interpret that testimony for me if it
does not mean that the Special Prosecutor is entitled
to have his contentions passed on by a court. Does it
or does it not mean that the Special Prosecutor ~has a
right to be heard on the merits of his subpoena without
being foreclosed by a motion that denies.him a hearing?
To insist, as you do, that there is nothing to
keep me from taking the President to court is rank
sophistry if it is to mean no more than what you "as a
lawyer" say it means, namely, that upon taking the
President to court, his counsel is entitled to urge a
motion which ~nder your contention denies the Special
Prosecutor access to the courts on the ground that as
a member of the Executive Branch he cannot sue the
President, also a member of the Executive Branch. Let
us take the acknowledgment in your letter in which you
state that. I "would be free to litigate disputes with
the President." This is a meaningless statementif I
cannot have the court adjudicate the dispute that exists,
as you are contending by your pleadings in court. If
your Motion to Quash the Subpoena for the tapes is good,

June ~0 1974
James D. St. Clair, Esquire
Special Counsel to the President

The White House

Dear Mr. St. Clair:
We are concerned about the continulu~ dispute between
you and Mr. Jaworski concerning the question of Jurisdiction
in the case now in the Supreme Court.

A s~udy of your respective, letter8 leads us to believe
that the dispute concerns the form in which the Jurisdictional
issue is raised rather than.the substantive question of
whether that issue is before ~the Court or not. Mr. Jaworski’s
letter on May 24, 1974, states that questions of Jurisdiction
cannot be waived or stipulated by the parties. This is true
because the issue is one Of the constitutional powers of the
federal court. Such Jurisdiutional issues must be raised
and decided by the Court even if the parties seek to ignore
or waive them. Mr. Jaworskl interprets certain of our statementsmade at the time of his appointment to mean that the
Jurisdictional issue should not be pressed in certalnways by
the Speclal Counsel to the President.
We think it important that. the.Speclal Prosecutor
not feel that guarantees to him have been in any wayundermined, and, on the other hand, we .recognize that counsel cannot, coneistently with their professional obligations, make
an agre~nent that has the effect of concealing a constitutional
Jurisdictional issue from the Supreme Court. We therefore
urge that re~esentatives from each of your offices meet and,
in a spirit of accommodation, att.empt, to w~.~k out t~e ~or~...
and manner in whlch the JurisdictlonaA problem can Be rmnQ~e~
L~order to accommodate both of these considerations.
Sincerely,

William B. Saxbe
Attorney General
ccMr. Jaworski ~

Robert H. Bork
Solicitor General

June 5, 1974

The Honorable Leon Jaworski
Special Prosecutor
Watergate Special Prosecution Force
1425 K Street, N.W.
Washington, D. C. 20005
Dear Mr. Jaworski:
We are concerned about the continuing dispute
between you and Mr. St. Clair concerning the question
of jurisdiction in the case now in the Supreme Court.
A study of your respective letters.leads us to
believe that the dispute concerns the form in which the
jurisdictional issue is raised rather than the substantive question of Whether that issue is before the
Court or not. Your letter on May 24, 1974, states that
questions of jurisdiction cannot be waived or stipulated
by the parties. This is true because the issue is one
of the constitutional powers of the federal court. Such
jurisdictional issues must be raised and decided by the
Court even if the parties seek to ignore or waive them.
You interpret certain of our statements made at the time
of your appointment to mean that the jurisdictional issue
should not be pressed in certain ways by the Special
Counsel to the President.
We think it important that the Special Prosecutor
not feel that guarantees to him have been in any way ........
undermined, and, on the other hand, we rec0gnize that counsel
cannot, consistently with their professional obligations,
make an agreement that has the effect ofconcealing a constitutional jurisdictional issue from the Supreme Court.

We therefore urge that representatives from each of
your offices meet and, in a spirit of accommodation,
attempt to work out the form and manner in.which the
jurisdictional problem can be handled in order to
accommodate both of these considerations.
Sincerely yours,

/
William B. Saxbe
Attorney General

Robert H. Bork
Solicitor General
CC"

The Honorable James D. St. Clair
Special Counsel to the President

HSR:bas

Leon Jaworski

June 11, 1974

Henry Ruth

My Conversation with Mr. St. Clair
on June i0, 1974
I called Mr. St. Clair about a dairy industry matter
and he asked me whether I had seen the Saxbe-Bork letter.
St. Clair indicated that he was willing to talk to you
about the Jurisdlotion question in the Supreme Court if
you ware so inulined. He also asked if I knew what
prompted the Saxbe-Bork letter and if we had initiated
it. I replied that we did not initiate it, but that I
had assumed that both Saxbe and Bork had reviewed their
Congressional testimony and were uon~erned that their
commitments were not being fulfilled.
I asked St. Clair about Jurisdiction and he stated that
he was speaking for the President in raising the issue
and that he probably would not answer your June 3 letter
since you and he may be having discussions. St. Clair
said that, whether or not he was speaking for the
President, he would feel compelled as a lawye= to ar~le
against Supreme Court Jurisdiction. He stated his strong
belief that no one had thought of this issue when the
Charter was formulated and that the law regarded this as
a mere Intra-executive dispute. St. Clair stated that
he could not a~ree with the suggestion that he "ooverup" the jurisdiction issue. I told him there was no such
suggestion and that a court could always raise the
jurisdiction question. However, I saw his obligation
as at least Joining in the factual statement as to how
the President, the Attorney General, and other Administration
officials had made every effort and commitment to create
an adversary, independent special prosecutor with full
authority to contest, in uourt, the issue of executive
privilege. M=. St. Clair said he wished to speak with
you about a possible meeting and I said you would oall
him upon your return to %he office.
cc:

Messrs. Lacovara, Neal, Ben-Vaniste, Kreindler

WA%.,RGA’I’E SPECIAL PROSECUTION
United "States Department of Justice
1425 K Street, N..W.
Washington, D.C: 20005

LJ/flc
June 12, 1974

Honorable William B. Saxbe
The Attorney General
Department of Justice
Washington, D. C.
Dear b~. Attorney General:
I thank you and Mr. Bork for your letter of
June 5, a copy of which was sent to Mr. St. Clair;
also for the copy of your letter to Mr. St. Clair of
the same date. I was away from the office when these
communications arrived by mail on Monday, Jrme 10th,
and just this morning became familiar with their
contents.
When the point of my complete subjugation to
thewill of the President was first raised by Mr.~ St.
Clair, it was done in a~" in cgmera argument to Judge
Sirica in which he moved t-~ quash my subpoena for tapes
to be used in the case of U. S. v. Mitchell, et al.
These are ~his words: "Nowa-~understand~h~nciples
here involved it is basically this: that the executive
branch of the government shall determine who, when, and
with what information shall individuals be prosecuted ....
But in any event it seems to me ultimately clear that it
is not the function of the Court to intervene in the
executive function to determine who, when and with what
information shall a person be prosecuted. It is
especially important in this case as I view it that the
Court be particularly carefu! of being absolutely neutral
and limit itself solely to its judicial function and not
even on invitation of the Special Prosecutor intervene
in the executive decisions that must be made in this
case." Mr. St. Clair has advised us that he intends to
take the same position in the Supreme Court.
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If there was anything that was stressed over
and over again when I was induced to accept the position
of Special Prosecutor, it was my status of independence
and, to use General Haig’s famous last words to me "the
point to stress is that you have the right to take the
President to court." Mr. Bork was present when the "new"
arrangement with me was again reviewed, my independence
stressed, and the words quoted above were spoken. I am
not certain that you were present at that time, General
Saxbe, but you heard me give sworn testimony to that
effect at the ¯time of your nomination hearing and agreed
with ~my interpretation of the arrangement I had. I am
fully confident that neither you nor Mr. Bork construed
¯ my agreement with the President, through General Haig, to
me¯an that when I concluded it was necessary to take the
President to court, he could slam the door in my face
and keep me out of court on the ground that I could not
sue the President.
What is at stake is not a technical question of
jurisdiction --rather it involves the bona fides of
promises made to the Congress, to me, and indeed to the
American people.
On the occasion of the President’s news conference
on October 26, the President stated:
"Also, in consultations that we have had
in the White House today, we have decided that next
¯ week the Acting Attorney General, Mr. Bork, will
appoint a new special prosecutor for what is
called the Watergate matter. The special prosecutor
will have independence. He will~have total cooperation from the executive branch, and he will have
as a primary responsibility~to bring this matter
which has so long concerned the American people,
bring it to an expeditious conclusion, because
we have ~to remember that under our Constitution
it has always been held that justice delayed is
justice denied. ~t is time for those who are
guilty to be prosecuted, and for those who are r
innocent to be cleared. And I can assure you
ladies and gentlemen, and all of our listeners
tonight, ¯that I have no greater interest than to
see that the new special prosecutor has the
cooperation from the executive branch and the
independence that he needs to bring about that
conclusion." 9 Weekly Compilation of Presidential
Documents 1289 (October 29, 1973).

The following month, .November 17, the President
publicly declared:
"First, with regard to whether the
investigation is complete, as you know, there is
now a new Special Prosecutor, Mr. Jaworski. He
is a Democrat. He has always supported the
Democratic ticket. He is a highly respected
lawyer, former president of the ABA in the year
1971. I may have met him. I have never talked
to him personally and certainly have never talked
to him about this matter. I refuse to because I
want him to be completely independent.
"He cannot be removed unless there is a
consensus of the top leadership of both the
House and Senate, Democrat~and Republican: the
Speaker and the Majority and Minority Leaders of
the House and the President pro tem, the Majority
and Minority Leaders of the Senate and the ranking
two members of the ~udiciary Committees of both
the House and Senate, which, incidentally, gives
yoU, as you can see, a very substantial majority,
as far as the Democrats are concerned.
"The second, point, and the point I am trying
to make is, one he is qualified; two, he is
independent, and will have cooperation; and three,
he will not be removed unless the Congress, particularly the leaders of the Congress, and particularly the Democratic leaders who have a strong
majority on this group that I have named, agree
that he should be removed, and I do not expect
that that time will come." 9 Weekly Compilation
of Presidential Documents 1348 (November 26, 1973).
I am sure that I don’t need to argue to you and
to Mr. Bork that the stand now taken by counsel for the
President, if adopted, would make a charade of the Special
Prosecutor’s office and result in a hoodwinking of Congress,
the public, and the Special Prosecutor.
The legal issue of jurisdiction of the courts does
not trouble me and we will meet it squarely in the Supreme
Court. But I am greatly perturbed by the raising of this
matter by counsel for the President, who, in deciding to

take the position he has, ducks the promises under
which I was implored to accept this responsibility. To
be consistent with the President’s assurances to the"
American people, Mr. St. Clair should be joining us in
arguing that jurisdiction is present and that the Special
Prosecutor is, in fact, operating independently of the
President.
Again, I thank you and Mr. Bork for your letter
and the suggestion that a compromise be undertaken. A
highly significant principle is involved, as I see.it -one that involves not only the integrity of others but
mine as well -- and accordingly, there is no room for
compromise.
Sincerely,

"

Special Prosecutor

Copy.to:

Honorable Robert H. Bork
Solicitor General
James D. St. Clair, Esq.
Special Counsel to the President

THE WHITE HOUSE
WAS H I NGTON

June 13, 1974

Dear Mr. Jaworski:
I am not sure what useful purpose would be served
by continuing our interchange, but in your letter to
Attorney General Saxbe of June 12, 1974, you state
that you were promised "the right to take the President
to Court," and of course that is what you have done.
I know of no promise made to you that the President
would give up any defenses available to him if you
did take him to Court.
Contrary to your suggestion that I am trying to hoodwink
the Congress, the public and the Special Prosecutor,
I am simply carrying out my duty as an attorney in
calling attention to the possible lack of jurisdiction
of the Court to hear this matter.
In the light of my belief that there is a question as
to the Court’s jurisdiction that cannot be stipulated
and further, in the light of my duty to call this
question to the attention of the Court, which duty I
am sure you recognize, as indeed do the Attorney
General and the Solicitor General, I would like to be
advised by you at your early convenience just what it
is that you desire I do in this regard. I would of
course consider any reasonable request not inconsistent
with my duty as an attorney.

St. Clair
.al Counsel to the President
Mr. Leon Jaworski
Special Prosecutor
Watergate Special Prosecution Force
1425 K Street, N.W.
Washington, D.C.
cc:

Honorable William B. Saxbe
Honorable Robert H. Bork

WATERGATE SPECIAL PROSECUT~ FORCE
United States Department of Jus,X~, e
1425 K Street, N.W.
Washington, D.C. 20005

LJ/flc
June. 14, 1974
James D. St. Clair, Esquire
Special Counsel to the President
The White House
Washington, D. C.
Dear Mr. St. Clair:
I had considered my letter of Jtune 12 to
Honorable William B. Saxbe, with copies to Mr. Bork
and yo~ to be plain in what I firmly believe the
President’s position should be, but in response to your
request, I submit, .the following elaboration:
It is..the petitioner’s duty to show the existence
-of jurisdiction and this obligation will be discharged
in our brief. Truth an’d fairness require the President
to advise the Court that...the purpose of establishing the
Special Prosecutor"s Office and the appointing of a
Special Prosecutor w~s to have an individual serving as
investigator and prosecutor independent cf the President
and not subject to his control in the performance of the
duties set out in .the charter; that pursuant to the
provisions of the charter and as an inducement to obtain
my service in ~his capacity, the President assured me that
he would not oppose my right to have the courts pass on
the merits of any disagreement that arose, such as the
invoking of the claim of executive privilege or confidential comm[uaication. Indeed, I firmly believe that it
was clear that at the time of my appointment, the President
did everything within his constitutional power to establish
an independent Special Prosecutor and. should so represent
to the Court.
Acting Attorney General Bork discussed this assurance
with the President before I accepted the position, repeated
it to me in the presence of General Haig, and a few days
later (Nov. 5) testified before the Subcommittee on Criminal

Chron
Ruth/Lacovara/Kreindle r/Fel dbaum

- 2 Justice of the House Judiciary Committee conducting
hearings on Special Pro.secutor legislation that should
there come a time when the President, on grounds of
confidentiality, -believed he should not grant my request,
"it is clear to me that Mr. Jaworski can go to court
and test out that claim" (emphasis is mine). (Page 266)
I---~ought I had made ~-~ clear that I am not contending
that the President agreed to waive any "defense", as
your letter states; in fact I have publicly stated that
the President is entitled to his day in court because I
am by no means infallible. I am. assuming, however, that,
you are quite aware of the distinction between a defense
and a plea to the jurisdiction. If your contention is
correct, I can never test in court the validity of his
defense.
I am entitled to have the President’s counsel
repeat this assurance in his Supreme Court presentation.
This is a perfectly reasonable request and is not
inconsistent with your duty as an attorney. You and I should
have ~no trouble in agreeing that your duty as an attorney
and as an officer of the court is to abide by your client’s
agreement and not to negate it, regardless of whether you
would have approved such an agreement.
Although you wer~~’ not serving the President when
these assurances were given, does it not suggest itself
to you that on any other basis from that agreed upon, I
would be a mere tool of the President, and my "independence"
so solemnly referred to in comments to the American people
would be sheer travesty?
You may be noting the presence of a deep feeling
of~-personal disappointment and chagrin in my communications,
and, if so, you are right. You overlook the setting when
this arrangement was made. As General Haig put it, "things
are almost revolutionary" and "it is your patriotic duty
to serve". The President was eager to meet my terms and
the right to litigate the merits of my demands was one of
them. If I had agreed to serve on any other basis, after
what happened to Archfbald Cox, I should have had my head

m

examined. But Mr. Bork described it well when he
testified: "I think the reality in this country is
now that the Special Prosecutor will certainly not be
hindered in carrying out hfs duties." (P. 272, same
Hearing)

Sincerely,

LEON JAWORSKI
Special Prosecutor

cc:

Honorable William B. Saxbe
Attorney General
Honorable Robert ~. Bork
Solicitor General ;:

THE WHITE HOUSE
WASHINGTON

June ZO, 1974
Dear Mr. Jaworski:

This will confirm my telephone call to Mr. Lacovara
advising him that I felt constrained to call to the Court’s
attention its possible lack of jurisdiction.
I very much regret the fact that we have had this dispute,
and I do recognize that you obviously feel very deeply about
your position. For my part, I can assure you that I have
given the matter a great deal of thought to be certain in my
own mind that I was acting responsibly in the matter. However,
as Mr. Saxbe and Mr. Bork noted in their letter of June 5,
1974, jurisdictional issues must be raised and decided by the
Court even if the parties seek to ignore or waive them. You
yourself conceded this in your letter to me of May Z4, 1974.
Of course this matter has been reviewed by the President,
but I must advise you that I have concluded that my responsibilities as an officer of the Court require that I raise and
argue this question and that I could not avoid this responsibility even if the President were to instruct me otherwise,
and I have so advised him.
Despite this difference of opinion, I trust that we can
continue to work together in a joint effort to see that
forthcoming trials are conducted with fairness to the
defendants and to the government within the framework
of the Constitution.
..... Sinc(

,

/z~ames D. St. Clair
Special Counsel to the President
Mr. Leon Jaworski
Special Prosecutor
Watergate Special Prosecution Force
1425 K Street, NW

.~~2~]Washington, D.C.

THE WIIITE HOUSE
",,VAS HI N G TO N

5une 20, 1974

Dear Mr. Solictor General:
For your information I enclose a copy of my
letter to Mr. Leon 5aworski, under today’s
date, which I believe is self-explanatory.

~ Clair
Special Counsel to the President

Honorable Robert H. Bork
Solicitor General
Department of 5ustice
Washington, D.C.

Mr. Leon 3aworski
Special Prosecutor
Watergate Special Prosecution Force
1425 K Street, N.W.
Washington, D.C.

