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UNITED STATES OF AMERICA

MEMORANDUM OF THE UNITED STATES IN OPPOSITION
TO MOTION FOR DISCLOSURE AND TRANSMITTAL

OF GRAND JURY MATTERS

The United States submits this memorandum in opposition to

the motion by the President to disclose to the President and his

counsel and to transmit to this Court all transcripts, tape re-

cordings, grand jury exhibits and any and all other matters

occurring before the June 5, 1972 Grand Jury which pertain to

the grand jury’s action in naming the President as an unindicted

co-conspirator in United States v. Mitchell, et al., D.D.C. Crim.

No. 74-110.

We do not address various procedural objections that could

be raised to the filing of this motion. We do note, however,



that this same relief was sought by motion filed in the district

court on June ii, 1974. By order entered on June 18, 1974, the

district court denied that motion. (A copy of that order is

annexed as Exhibit A.) Thus, the present motion is necessarily

an application for a writ of mandamus to review that decision by

District Judge John J. Sirica.

INTRODUCTION

On May 31, 1974, this Court granted the government’s peti-

tion for a writ of certiorari (No. 73-1766) and agreed to review

the portion of the district court’s order of May 20, 1974, that

had denied the President’s motion to quash a subpoena duces tecum

on the ground of executive privilege. The President, on June i0,

1974, filed a cross-petition for a writ of certiorari (No. 73-

1834), seeking review of that portion of the May 20th order that

denied his motion to expunge from the record the grand jury’s

action in naming him as an unindicted co-conspirator in United

States v. Mitchell, et al. The relevant portions of the record

that were before the district court when it acted on the Presi-

dent’s motion were duly transmitted to this Court on May 28, 1974.

On June Ii, 1974, the President moved in the district court

for an order disclosing to him and transmitting to this Court all

of the materials on which the grand jury had acted in taking the

course it did, and attached to his motion various extracts from

the grand jury evidence that was submitted to the Committee on

the Judiciary of the House of Representatives pursuant to the

district court’s order of March 18, 1974 (D.D.C. Misc. No. 74-21).

These extracts evidently have been made available to counsel for

the President by the Committee in connection with the impeachment

inquiry. The government opposed the motion and on June 18, 1974,
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the district court denied it. See Exhibit A, infra.

In this Court, counsel for the President is equally selec-

tive in attaching material made available to him by the House

Judiciary Committee in attempting to support his rather startling

assertion that the "evidence presented [to the grand jury] was

and is totally insufficient to support the action taken" by the

grand jury in identifying the President, among others, as an

unindicted co-conspirator. St. Clair Aff. ~14. That decision

was reached by a randomly selected panel of citizens regularly

impanelled in the district court and was reached by a vote of

19-0 after hearing scores of witnesses during an eighteen-month

investigation.

The President’s present contention seems based on an attack

upon the significance of one tape-recorded conversation he was

ordered to produce under subpoena. Nixon v. Sirica, 487 F.2d

700 (D.C. Cir. 1973).    Of course, the grand jury’s decision was

not based on any particular item of evidence, and as counsel for

the President well knows, the grand jury, pursuant to the order

of the district court on March 18, 1974, transmitted to the

House Judiciary Committee a vast amount of evidence it considered

"material" to the President’s role in Watergate. We are advised,

furthermore, that under the Committee’s rules, counsel for the

President has access to all the evidence that is presented to

the Committee by its Impeachment Inquiry Staff in executive

session, and that this includes the overwhelming majority of the

~/ The contention on p. 1 of the President’s memorandum in
support of his motion in this Court that he "voluntarily" pro-
vided "the grand jury with numerous documents and other materials"
in order to "assist that grand jury" hardly reflects the way in
which, the record shows, the grand jury acquired evidence from
him.
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volume of evidence furnished by the grand jury. Thus, to the

extent that counsel seeks access directly to the grand jury

minutes in connection with the cases pending in this Court,

claiming some due-process right to know the evidence against

him in the House, the argument seems not only directed to the

wrong forum but unwarranted by the facts.

Coming to the specifics of the President’s motion, we sub-

mit that it is governed by undisputed legal principles which

have repeatedly been applied by the courts, and should be denied

for two distinct but related reasons: First, a challenge to the

factual sufficiency of the grand jury’s finding was not raised

in the President’s motion to expunge and therefore was not

passed upon by the district court’s decision of May 20, 1974,

and this issue is not now before this Court upon review of that

order. Second, the courts have unanimously rejected an invita-

tion to determine de novo whether a grand jury’s finding of

probable cause was supported by adequate evidence, and the circum-

stances of the present application make it especially inappro-

priate for this Court to assume that function. Thus, there is no

compelling reason under Rule 6(e) of the Federal Rules of Crim-

inal Procedure for disclosing directly to counsel for the Presi-

dent the evidence relied on by the grand jury in its decision to

name the President as an unindicted co-conspirator.

2/ The materials sought by the President would include sub-
stantially more than those transcripts and exhibits forwarded by
the grand jury to the House Judiciary Committee. In addition to
the evidence directly relating to involvement of the President,
there exists a large amount of materials indirectly relevant to
the grand jury’s decision to name Richard Nixon, among others,
as a co-conspirator in this case.
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ARGUMENT

It is significant -- indeed controlling -- that counsel for

the President is unable to show that the materials to which he

wants access and wants transmitted to this Court relate to any

of the issues before the Court. A brief review of these pro-

ceedings shows why this is so.

In the President’s motion to expunge, filed in the district

court on May 13, 1974, counsel challenged only the legal authority

of the grand jury to take any action suggesting criminal com-

plicity by an incumbent President. The argument presented was

solely one of law: that an incumbent President could not be

indicted; that it follows "with equal if not more force" that

"a grand jury cannot authorize the naming of the President as an

unindicted co-conspirator" (President’s Reply Memorandum, p. 19);

and that the court was therefore obliged to expunge its action

from the record. The government countered that it is far from

certain that an incumbent President is immune to indictment but

that in any event the practical arguments in support of such a

proposition in no way suggest immunity from being named an

unindicted co-conspirator when it is necessary and appropriate to

do so in conjunction with an independent criminal prosecution.

We argued that the court was in no sense, therefore, obliged to

expunge the grand jury’s action.

3/ We note that the President would not automatically be
entitled to expungement even if the grand jury had overstepped
its precise functions, since the courts have discretion to con-
sider the overall public interest. See generally In~.re Grand
~Nry Proceedings, 479 F.2d 458, 460 n.2 (5th Cir. 1973); Appli-
cation of Johnson, 484 F.2d 791, 797 (7th Cir. 1973).
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In its opinion of May 20th, the court refused to expunge the

grand jury’s action, finding: "Matter sought to be expunged is

relevant, for example, to a determination that the presumption of

[executive] privilege is overcome." It is clear that at no time

was the district court invited by counsel for the President to

inquire into the evidentiary support for the grand jury’s action,

that the court did not purport to do so, and that the material on

which the grand jury may have relied was not before that court.

In denying the President’s motion seeking the relief now sought

by the instant motion, the district court expressly noted that

"the evidentiary grounds for the jury’s action . . . have never

been raised" in the district court. Exhibit A, infra, p. 2.

Accordingly, none of the grandijury transcripts of this

lengthy investigation was certified to the court of appeals as

part of the record on the President’s appeal from the district

court’s May 20th ruling, and that is the record that was trans-

mitted to this Court before it granted the petition and cross-

petition for certiorari before judgment°

The material that counsel for the President now wishes to

insert in the record and have transmitted to this Court, there-

fore, is not properly part of the record, and indeed would not

even be relevant to the issue posed by the President’s cross-

petition for certiorari. The only question presented by the

President’s cross-petition is (p. 2):

Whether, under the Constitution, a grand jury
has the authority to charge an incumbent~Pres-
ident as an unindicted co-conspirator in a
criminal proceeding.

Thus, this Court is called upon to decide only the question of

constitutional power,~not the evidentiary basis for the grand

jury’s finding. Under Rule 23(i) (c) of the Supreme Court Rules,
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only the questions specifically set forth in the petition for

certiorari or fairly comprised therein will be considered by the

Court. Andrews v. Louisville & N. R. Co., 406 U.S. 320, 324-25;

Namet v. United States, 373 U.S. 179, 190. See generally R.

Stern & E. Gressman, ~.upreme Court Practice 297-98 (4th ed. 1969).

Neither the question presented to the Court by the President nor

those presented in the Special Prosecutor’s petition for certi-

orari (which deal solely with the amenability of a President to

a subpoena duces tecum and with the validity of the claim of

executive privilege in the context of this case) fairly include,

as a necessary determination, an evaluation of the factual justi-

fication for the grand jury’s naming of the President as an

unindicted co-conspirator. This is well demonstrated by the fact

that neither the President nor the Special Prosecutor felt the

necessity to brief or argue the factual questions in connection

with the briefing of the legal question decided by the district

court.

Moreover, an inquiry into this factual question, involving

the weighing of vast amounts of testimony and documentary evi-

dence, certainly would not be a "plain error" which the Court

might reach despite Rule 23(i) (c). That power, sparingly used,

may be exercised "only in clear cases and exceptional circum-

stances." Kessler v. Strecker, 307 U.S. 22, 34. See, ~.~.,

Sibbach v. Wilson & Co., 312 U.S. i, 16.

In his Appendix C in Support of the pending Motion, "Memo-

randum -- The Evidence Establishes that the President Did Not

Authorize the Payment of Howard Hunt’s Attorney Fees," which

counsel for the President has submitted under seal, counsel

argues at length, as he might to a jury, why the selected items

of evidence with which he deals do not establish that the President
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was a co-conspirator. We reiterate what we noted above- the

grand jury’s action cannot be reduced to dependence on the ex-

cerpts discussed by counsel. Moreover, the grand jury’s finding

of probable cause -- even if it were premised wholly on that

excerpt -- could hardly be termed irrational. Indeed, in

initially refusing to comply with the Senate’s subpoena for these

tapes the President explained to Senator Ervin: "The tapes are

entirely consistent with what I know to be the truth and what I

have stated to be the truth. However, as in any verbatim record-

ing of informal conversations, they contain comments that persons

with different perspectives and motivations would inevitably

interpret in different ways." Letter from Richard Nixon to

Chairman Sam J. Ervin, Jr., July 23, 1973, Hearin@s Before the

Senate Select Committee on Presidential Campaign Activities,

Book 6, p. 2479 (1973). The grand jury, with its perspective

shaped by consideration of numerous witnesses and exhibits, was

certainly free to draw an inference against which counsel for

an interested party argues.

Since these factual issues were neither argued to nor

decided by the district court, whose decision is to be reviewed,

it is especially inappropriate for this Court to be called upon

to make the inquiry. Bivens v. Six Unknown A@ents of Federal

Bureau of Narcotics, 403 U.S. 388, 397-98; United States v.

Estate of Donnelly, 397 U.S. 286, 295 n.5; Neely v. Martin D.

Eb[ Constr. Co., 386 U.S. 317, 330.

II

Furthermore, in considering the application by counsel for

the President to have access to the material on which the grand

jury acted in order to litigate the evidentiary basis for its

judgment, two points should be kept in mind: First, the grand

jury’s action regarding the President was merely incidental to
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its indictment of seven other persons in this case, and he was

not the focus or target of its action. Second, there is already

available to the President another forum in which to litigate

the weight of the evidence before the grand jury, since the evi-

dence the grand jury considered directly material to the President

has been transmitted to the House Judiciary Committee where, it is

apparent from counsel’s papers in support of the pending motion,

this evidence is being made fully available to counsel in accord-

ance with the Committee’s procedures.

The President’s status as an alleged co-conspirator is sig-

nificant in the posture of the cases pending in this Court for

one reason, and that is the reason it was brought to the atten-

tion of the district court: executive privilege cannot be in-

voked by a party to an illegal enterprise to suppress the evidence

of that conspiracy. For this reason the district court below

found that the grand jury’s finding was relevant to determining

whether the subpoenaed items are covered by a valid privilege.

As we shall argue more fully in our main brief, it is settled law

that a privilege designed to promote candor, like executive

privilege, is inapplicable once there has been a prima facie

showing that what would ordinarily have been a~privileged or

confidential relationship has been abused and tainted. See, ~.~.,

Clark v. United States, 289 U.S. i, 14; United States v. Aldridge,

484 F.2d 655, 658 (7th Cir. 1973); Pfizer, Inc. v. Lord, 456 F.2d

4/ On pp. ll-12 of his Memorandum in support of the pending
motion, counsel suggests that as a result of the "screening" by
the grandlijury and the Special Prosecutor, some "exculpatory
materials could have been deleted." This speculation is unfounded.
As shown by counsel’s own exhibits and the sealed argumentative
memorandum based on them, all material evidence was furnished to
the Committee, including, for example, the testimony of persons
who denied any wrong-doing on their part or the President’s.
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545 (8th Cir. 1972); United States v. Friedman, 445 F.2d 1076

(9th Cir. 1971), cert. denied, 404 U.S. 958. This Court need not

look beyond that prima facie showing.

Here, the grand jury’s finding is sufficient to make that

prima facie showing and is not to be litigated on the facts. The

kind of inquiry counsel for the President seeks to open is one

that is traditionally eschewed, by the courts. In Ex Parte United

States, 287 U.S. 241,~250, this Court held that the vote of "a

properly constituted grand jury conclusively determines the

existence of probable cause." The Court had earlier explained,

in a similar holding, that "an indictment found by a proper grand

jury should be accepted everywhere through the United States as

at least prima facie evidence of the existence of probable cause."

Beavers v. Henkel, 194 U.S. 73, 85. And in Ewin____~g v. Mytinger &

Casselberr[, Inc., 339 U.S. 594, 599, the Court observed that,

even though the "impact of judicial proceedings is often serious"

for the "reputation or liberty of a man," the grand jury’s deter-

mination "whether there is probable cause to believe he is guilty"

is "conclusive on the issue of probable cause." The Court then

explained: "Yet it has never been held that the hand of the

government must be stayed until the courts have had an opportunity

to determine whether the government is justified in instituting

suit in the courts." Accord, United States v. King, 482 F.2d 768,

776 (D.C. Cir. 1973).

Hence, challenges to an indictment, valid on its face, on the

ground that the grand jury acted on the basis of inadequate or

incompetent evidence, have been summarily disallowed. See United

States v. Calandra, __ U.S. __, (42 U.S.L.W. 4104, 4105, January

8, 1974); Copped~e v. United States, 311 F.2d 128 (D.C. Cir. 1962),

cert. denied, 373 U.S. 946; United States v. Birmingham, 454 F.2d

706, 709 (10th Cir. 1971), cert. denied, 406 U.S. 969; Re__e~ v.
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United States, 417 F.2d 916, 918-19 (Jth Cir. 1969). One reason

behind this rule has been articulated by this Court:

If indictments were to be held open to chal-
lenge on the ground that there was inadequate
or incompetent evidence before the grand jury,
the resulting delay would be great indeed.
The result of such a rule would be that be-
fore trial on the merits a defendant could
always insist on a kind of preliminary trial
to determine the competency and adequacy of
the evidence of the grand jury. This is not
required by the Fifth Amendment.

Costello v. United States, 350 U.S. 359, 363. See also Lawn v.

United States, 355 U.S. 339, 348-50. Moreover, there is no re-

quirement that grand jury proceedings be transcribed. 8 Moore’s

Federal Practice ¶I 6.0212] [d] (1973). In addition, the scope of

information the grand jury may properly consider is extremely

broad, see United States v. Dionisio, 410 U.S. i, 15; Branzburg v.

Hayes, 408 U.S. 665, 701, and thus judicial re-examination of the

grand jury’s determination is generally not feasible in any event.

Counsel for the President states that the general rule that

a grand jury finding of probable cause is not subject to challenge

on the ground that it was reached on the basis of inadequate evi-

dence is subject to an exception for instances in which "an abuse

of the grand jury function" is alleged. Even if this were the

law, however, an abuse of the grand jury function is not shown by

a bald charge of insufficient evidence. If the President has no

constitutional immunity to being named an unindicted co-conspirator

-- and that is purely a question of law -- a properly constituted

grand jury which hears evidence and returns an accusation for

crimes within the jurisdiction of the court acts in accordance

with the law, regardless of the weight of that evidence.

5--/ Moreover, it is clear that no such exception exists. In
In re Grand Jury Investigation. 32 F.R.D. 175, appeal dismissed,
318 F.2d 533 (2d Cir. 1963), cert. denied, 374 U.S. 802, on which
(continued on next page)
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The reasoning which refuses to allow a defendant to chal-

lenge the adequacy of the facts supporting a grand jury’s find-

ing applies with even more force in the case of an unindicted

co-conspirator, who is not a party to the action initiated by

the indictment and who suffers no direct legal burden because

of it. Indeed, since an indictment need not list the name of

every co-conspirator, Rogers v. United States, 340 U.S. 367, 375;

Cross v. United States, 392 F.2d 360, 362 (8th Cir. 1968), even

if his identity is known to the grand jury, United States v.

Gasoline Retailers Ass’n, Inc., 285 F.2d 688, 692 (7th Cir.

1961), an unindicted co-conspirator might not be aware of his

status until the eve of trial, thus compounding the difficulties

that would arise if a challenge to that finding were allowed.

Significantly, counsel for the President has not cited a single

case in which any person named as an unindicted co-conspirator

has been allowed to litigate the sufficiency of the evidence

available to the grand jury to support that charge.

Even if a challenge to the grand jury’s finding might be

permitted under special or unusual circumstances, counsel for

the President has made no showing which would tend to support his

assertion that the grand jury’s action in this case was unjusti-

fied by the facts. The affidavit of the President’s counse!

states only that he has heard part of the evidence submitted to

the grand jury (and in turn furnished to the House Judiciary Com-

(continuation of footnote 5)

the President relies, General Motors~.~Corporation alleged that a
grand jury was being misused by the government for the purpose
of discovery in connection with a pending prosecution. Even
there, however, in the face of a strong claim of a true abuse
of the grand jury, Judge Edelstein refused to grant General
Motors access to secret grand jury materials, stating that any
abuse could be remedied without violating grand jury secrecy.
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mittee) and that, in his opinion, that evidence is insufficient

to warrant a finding of probable cause. There is no contention,

however, that he has been advised that the grand jury acted only

on the basis of the materials annexed to his affidavit (although

we do not concede that, standing alone, that evidence would be

insufficient to infer probable cause), and indeed the grand

jury’s submission to the House of Representatives contained

additional evidence.    In any event, the opinion of any lawyer

that the evidence against his client is not persuasive cannot

be accepted as a sufficient reason for granting unrestricted

access to grand jury proceedings and exhibits.

In sum, the courts will conclusively presume that a grand

jury’s finding of probable cause is supported by adequate evi-

dence, and will not permit litigation over the factual basis for

that determination. Yet the President now seeks release of

these voluminous grand jury materials for the very purpose of

asking this Court to undertake that task de novo. The request

must be denied as unwarranted.

Finally, as counsel for the President concedes, the courts

have been extremely chary of intruding into "the indispensable

secrecy of grand jury proceedings," United States v. Johnson,

319 U.S. 503, 513, and have done so only upon a strong and per-

suasive showing of a great need.

[Grand jury secrecy] must not be broken
except where there is a compelling neces-
sity. There are instances when that need
will outweigh the countervailing policy.
But they must be shown with particularity.

6_/ Moreover, as noted earlier, the grand jury heard and con-
sidered evidence indirectly relevant to the President’s complicity
which was not forwarded to the House Judiciary Committee.
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United States v. Proctor & Gamble Co., 356 U.S. 677, 682. The

burden, of course, is on the person seeking disclosure.

Pittsburgh Plate Glass Co. v. United States, 360 U.S. 395, 400.

The less restrictive "particularized need" standard of Dennis v.

United States, 384 U.S. 855, is based upon the notion of fair

play for criminal defendants, who must prepare for trial, and

is thus not applicable to the present situation, where dis-

closure is sought -- we assume -- "in connection with a judicial

proceeding" (the cases pending before this Court) which in no

sense require access to that material as a matter of fundamental

fairness. See Rule 6(e), Federal Rules of Criminal Procedure;

1 Wright, Federal Practice and Procedure ~ 109 (1969).

CONCLUSION

We submit, therefore, that the President has failed to meet

the high standards imposed by the courts before grand jury mate-

rials will be released. The President is not a direct party to

this criminal prosecution, and hence does not require access to

the grand jury transcripts and exhibits to aid in preparing a

defense. To the extent he wishes access to these materials in

order to deal with the impeachment inquiry, such a request is

not properly made in the context of the present proceedings, and

seems unwarranted in any event in light of the Judiciary Com-

mittee’s apparent practice of making all evidence submitted to

the Committee available to the President’s counsel.

Accordingly, the President’s pending motion should be

denied.
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Respectfully submitted.

LEON’JAW~~,
Sp.ecial Prosecutor.

LACOVARA,
Counsel to the Special

Prosecutor.

Watergate Special Prosecution Force,
Department of Justice,
1425 K Street, N. W.,
Washington, D. C. 20005.

Attorneys for the United States.

June 20, 1974
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TI~E U~IITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLU.,uIA

U;~ITED STATES OF I~,.:~RICA ]

v. ] Criminal Case No. 74-II0

JOHN N. MITCHELL, et al. ] PILt: b

"" - L.!~ ’~,

~his ~attem comes before the Ooumt on the Special Appearance

and Motion to Disclose and to Transmit Grand Jury Ha~ters (eo nomine)

of the President filed June II, 1974. The President and his counsel

seek access to "any and all transcripts, tape recordings of Presidential

conversations, grand jury minutes and exhibits and a~y and all other

be~or~ the Grand Jury which pertain to the Grandmatters occurring ~ ~

Jury action in naming and/or authorizing the Special Prosecutor to

identify Richard Nixon as ;an unindicted co-conspirator," and.also       .m°ve

to "transmit this material ~&s a part of the certified record of the

above captioned case to the United States Supreme Court." The motion

is made in connection with litigatiQn now before the Supreme Court.

relating to this Court’s"denial of motions to quash and to expunge in

tlie.instant criminal matter.

%he Special Prosecutor filed a Memorandum.in opposition to. .
-

the President’s ,,otlon on June 14, 1974. In ruling on the Presid=n~’s

Motion the Court adopts the Argument of the Special Prosecutor with       .

particular emphasis on tile fact that the question earlier before this

Court and no;.; before ti~e Supreme Court regarding the naming of

President Ricl~ard H. iiixon as an unindicted co-conspirator in CR 74-110

is a question of law, to wit: Whether, under the C~nstitution, a grand

jury has the authority to name an incumbent President as an unindic~d

co-conspirator in a cri~final proceeding. It is not a question of

evi&ontiary support for such nrand jury action. -[t~e Court cannot

EXHIBIT A



any need or basis for lifting the traditional secrecy of grand jury

proceedings where tile evidentiary grounds for the jury’s action are

no.t at issue, have never been raised in the lower court and probably

could not be attacked in any event.

o Nov~, therefore, it is this day of June, 1974,

ORDERED that the Motion to Disclose and Transmit Grand

Jury Matters be,"and the same hereby is, denied.

Un?ed States
t lstri ct Judge        -



CERTIFICATE OF SERVICE

I, Philip A. Lacovara, certify that a copy of the foregoing

Memorandum of the United States in Opposition to Motion for Dis-

closure and Transmittal of Grand Jury Matters was personally

served upon James D. St. Clair, Esq., Special Counsel to the

President, The White House, Washington, D. C., and that copies

of the foregoing Memorandum were served by United States Mail,

postage pre-paid, upon the Honorable John J. Sirica, Judge,

United States District Court for the District of Columbia, and!

upon the following Counsel of Record on this 20th day of June,

1974:

William G. Hundley, Esq.
Plato Cacheris, Esq.
Hundley & Cacheris
Suite 500
839 17th Street, N. W.
Washington, D. C. 20006

John J. Wilson, Esq.
Whiteford, Hart, Carmody & Wilson
815 15th Street, N. W.
Washington, D. C. 20005

William S. Frates, Esq.
Andrew S. Hall, Esq.
Frates, Floyd, Pearson, Stewart,

Proenza & Richman
12th Floor, Concord Building
Miami, Florida 33130 (Air Mail)

Jacob A. Stein, Esq.
Stein, Mitchell, Mezines
1200 Eighteenth Street, N. W.
Washington, D. C.

David Shapiro, Esq.
Sidney Dickstein, Esq.
Dickstein, Shapiro & Morin
1735 New York Avenue, N. W.
Washington, D. C. 20006

David Bress, Esq.
Thomas C. Greene, Esq.
Ginsburg, Feldman & Bress
1700 Pennsylvania Avenue, N. W.
Washington, D. C. 20006

John M. Bray, Esq.
Arent, Fox, Kintner, Plotkin & Kahn
1815 H Street, N. W.
Washington, D. C. 20006

PHILIP A.


