ASSOCIATE DEPUTY ATTORNEY GENERAL
WASHINGTON

September 9, 1974

Henry S. Ruth,
Deputy Special
1425 K Street,
Washington, D.

Jr. Esquire
Prosecutor
N. W.
C. 20005

Dear Hank:

Enclosed per your discussion with Larry is a copy
of the agreement between former President Nixon and
GSA Administrator Sampson.
Best regards.

Sincerely,

A. Wilderotter
Enclosure

September 6, 1974

Honorable Arthur F. Sampson
Administrator
Adrnin£s tr~ti°n
Oeneral ServiceS
~Vashington, D. C.
Dear Mr. SampsOn:
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I. "- .The Ad~strator agrees to accept solely for
the purpose of deposit the transfer of the ~teri~Is,
~nd in so ~cceP~ng the ~teri~Is. aBreeS to
by each of the terms and conditions cont~inea herein.

Z.

~ the event of ~Y de~th prior to the expira~On
the three-year ti~e period established
~raph 7A hereof, the terms ~nd con6it[ons contained
herein sh~ be bin~nB upon and inure to the behest
of the executor of my estate for the duration
s~id period.

.

I re~in all leg~l and equi~ble ~tle to the ~teri~is,
including all.}iterary proper~ rights.

The !~4aterials shall, upon acceptance of this
offer by the Administrator, be deposited
temporarily in an existing facility belonging ¯
to the United States, located %vithin the State
of California near my present residence. The
Materials shall remain deposited in the temporary
California facility until such time as there may be
established, %vith my approval, a permanent
Presidential archival depository as provided for
in 44 U. S. C. Section 2108.
The Administrator shall provide in such
temporary depository and in any permanent
Presidential archival depository reasonable
office space for my personal use in accordance
with 44 U. S. C. Section 2108 (f). The Materials
in their entirety shall be deposited within such
office space in the manner described in paragraph 6 hereof.
Within both the temporary and any permanent
Presidential archival depository, all of the
Materials shall be placed ~vithin secure storage
areas to which access can be gained only by use
of two keys. One key, essential for access, shall
be given to me alone as custodian of the Materials.
The other key may be duplicated and entrusted by
you to the Archivist of.the United States or to
’members of his staff.
Access to the !v~aterials within the secure areas,
with the exception of recordings of conversations
in the White House and the Executive Office
Building which are governed by paragraphs 8 and9
hereof, shall be as follows:
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For a period of three years from the date
of this instrument, I agree not to v~thdraw
from deposit anT originals of the ~vlaterials,
except as provided in subparagraph B below
and paragraph 10 herein. During said threeyear period, I may make reproductions of
any of the originals of the Materials and
withdraw from deposit such reproductions
for any use I may deem appropriate. Except
as provided in subparagraph B below, access
to the Materials shall be limited to myself,
and to such persons as I may authorize from
time to time in writing, the scope of such
access to be set forth by mein each said
written authorization. Any request for
access to the Materials made to the A~ninistratot, the Archivist of the United States or any
member of their staffs shall be referred to me.
After three years I shall have the right to
withdraw from deposit without formality any
or all of the !~laterials to which this paragraph
applies and to retain such withdrawn Materials
for any purpose or use I may deem appropriate,
including but not limited to reproduction,
examination, publication or display by myself
or by anyone else I may approve.

In the event that production of the Materials
or any portion thereof is demanded by a
subpoena or other order directed to any
official or employee of the United States,
the recipient of the subpoena or order shall
immediately notify me so that I may respond
thereto, as the owner and custodian of the
iV~aterials, with sole right and power of access
thereto and, if appropriate, assert any privilege
or defense I may have. Prior to any such
production, I shall inform the United States
so it may inspect the subpoenaed materials
and determine whether to object to its production on grounds of national security or
any other priv£1ege.
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The tape recordings of conversations in the
White House and Executive Office.Building
which ~vill be deposited pursuant to this
instrument shall remain on deposit until
September i, 1979. I intend to and do hereby
donate to the United States, such. gift to be
effective September I, 1979, all of the tape
recordings of conversations in the %Vhite ~House
and Executive Office Building conditioned ho%vever
on my continuing right of access as specified in
paragraph 9 hereof and on the further condition
that such tapes shall be destroyed at the time of
my death or onSeptember i, 1984, whichever
event shall first occur. Subsequent to
September i, 1979 the Administrator shall
destroy such tapes as I may direct. I impose
this restriction as other Presidents have before
me to guard against the possibility of the tapes
being used to injure, embarrass, or harass any
person and properly to safeguard the interests of
the United States.
Access to recordings of conversations in the
W}ite House and Executive Office Building w~thin
the secure areas shall be restricted as follows:
I agree not to withdraw from deposit any
originals of the IV[aterials, except as
provided in subparagraph B and paragraph 10
below, and no reproductions shall be made
unless there is mutual agreement. Access
to the tapes shall be limited to myself, and
to such persons as I may authorize from
time to time in writing, the scope of such
access to be set forth by me in each said
written authorization. No person may
listen to such gapes without my written
prior approval. I reserve to myself such
literary use of the information on the tapes.
In the event that production of the ]V[aterials
or any portion thereof is demanded by a
subpoena or other order directed to any
official or employee of the United States,

-5the recipient of the subpoena or order
shall immediately notify me so that I
may respond thereto, as the owner and
custodian of the !V~aterials, with sole right
and power of access thereto and, if appropriate, assert any privilege or defense I
may have. Prior to any such production,
I shall inform the United States so it may
inspect the subpoenaed materials and
determine whether to object to its production on grounds of national security
or any other privilege.
I0.

The Administrator shall arrange and be responsible
for the reasonable protection of the l~aterials from
loss, destraction or access by unauthorized persons,.
and may upon receipt of an appropriate written
authorization from the Counsel to the President
provide for a temporary re-deposit of certain of
the !V[aterials to a location other than the existing
facility described in paragraph 4 herein, provided
however that no dimunition of the AdrninistratorZs
responsibility to protect and secure the Materials
from loss, destruction, unauthorized copying or
access by unauthorized persons is affected by said
temporary re-deposit.

Ii.

From time to time as I deem appropriate, I intend
to donate to the United States certain portions of
the IV[aterials deposited %vith the Administrator
pursuant to this agreement, such donations to be
accompanied by appropriate restrictions as authorized
by 44 U. S. C. Section 2107. However, prior to such
donation, it ~vill be necessary to review the Materials
to determine %vhich of. them should be subject to
restriction, and the nature of the restrictions to he
imposed. This review will require a meticulous,
thorough, time-consuming analysis. If necessary
to fulfill this task, I vzill request that you designate
certain members of the Archivist’s staff to assist
in this review under my direction.

-6If you determine that the terms and conditions set
for~h above are acceptable for the purpose of governing the
establishment and maintenance of a depository of the ~V[aterials
pursuant to 44 U. S. C. Section ZI01 and for accepting the
irrevocable gift of recordings of conversations after the specified
five year period ~or purposes as contained in paragraph 8 herein,
please indicate your acceptance by signing the enclosed copy of
~his letter and returning it to me. Upon your acceptance we both
shall be bound by the terms of this agreement.

Accepted by:

Arthur F. Sampson
Adrninis trator
General Services Administration

FOR I!V~MEDIATE RELEASE

SEPTEMBER 8, 1974

Office of the White House Press Secretary

THE WI-~ITE HOUSE

TEXT OF A LEC.AL OPINION
BY THE ATTORNEY GENERAL

September 6. 1274

The President~
The White House.
Dear Mr. President:
You have requested my opinion concerning papers and
other historical materials, retained by the White House
O~fice.during the administration of former President
Richard l~I. Nixenand now in the possession of the United
States or its officials. Some such materials were left
in the Executive Office Euilding or in the White House at
the time of former President Nixon’s departure; others had
previously been deposited with the Administrator of General
~ervices. Y~u have inquired concerning the ownership of
such materials and the obligations of the Government with
respect to subpoenas and court orders addressed to the
United States or its officials pertaining to them.
To conclude that such materials are not the property
of former PTesident Nixon would be to reverse what has

three branches of the Government since the beginning of
the ~.epublic, and to call into question the practices of
our Presidents since the earliest times. In Fol,.s~rn_ v.
~l~larsh~ 9 F. Cas. 342 (No. 4901), 2 Story I00, 108-109
(C. C.D. Ma..ss. 1841), Mr. Justice Story, while sitting in
circuit, found that President Washingtonts letters,
including his official correspondence,

were his private

property which he could bequeath, whi.ch his estate cou!d
alienate, and in which the purchaser could acquire a
copyright. According to testimony of the’A~-chlvist of
the United States in 1955,.,~very Presider~t of the United

The official documents involved in the case were:
Letters addressed by Washington~ as commanderin-chief~ to the President of Congress.
Official letters to governors of States and ’
speakers of legislative bodies.
Circular letters.
General orders.
Communications (official) addressed as President
to his Cabinet.
Letter accepting the command of the army, on our
expected war with France. 2 Story at 104-I05.
The clear holding on the property point (Id. at 108-09)
is arguably converted to dictum by Justice Storyts
later indication, in connection with another issue,
that copyright violation with respect to the official
documents did not have to be established in order to
maintain the suit. (Id. at I14).

States beginaing with George Washington regarded all the
papers and historical materials which accumulated in the

White House during his administration, whether of a private

z_/

or official nature, as his own property. A classic
exposition of this Presidential view was set forth by
President Taft in a lecture presented s~veralyears after

he had left the White House :
The office of the President is not a recording office. The vast amount of correspondence that
goes through it, signed either by the President or
his secretaries, does not become the property or a
record of the government unless it goes on to the
official files of the department to which it may be
addressed. The President takes with him all the
correspondence, original and copies, carried on
during his administration. Taft, The Presidency

30-31

Statement of Dr, Wayne C, Grover, Archivist of the
United States, during the H~-use Hearings on the Joint
l~esolution of August.12, 1955, 69 Star. 695, ~o provide,
for the acceptance and nuaintenance of Presidential
!,ibraries~ and for other purposes (now codified in 44
U.S.C. 2101, 2107 and 2108; hereinafter referred to as
the ’~Presidential Libraries Act’S), Hearing before a
Special Subcommittee of the Committee on Government
Ol~rations, House of ]Representatives, 84th Cong.., Ist
Sess., on t~’÷,~’. Res. 330~ .H..~[o Res. 331, and HJJ. Res, 332
(herei~ter referred to as ’~1955 Hearings"), pp, 28, 45,

Past Congressional recognition of the President’s title is
............... evidenced by the various statutes providing for Government
l~rchase of the official and private papers of many of our
.early l~residents, including W~shington, ~effersor,, !~adison,
l~onroe and ,~ackson. " Sere 1955 Hearings at 28, 39-42,
Even if there were no recent statutory sanction of
Presidential ownership, a consistent history such as that
described above might well be determinative. As the Supreme
Court said in United Statesv. Midwest Oil Co.., 236 U.S.
459 (1915):

[ G] overnment is a practical affair intended for
practical men. Both officers~ law-makers and
citizens naturally adjust themselves to any longcontinued action of the Executive Department -- on
the presumption that unauthorized acts would not
have been a11owed to be so often repeated as to
crystallize into a regular practice. That pre.-.
sumption is not reasoning in a circle but .the
basis of a wise and quieting rule that in
determining the meaning of a statute or the
existence of a power, weight shall be given to
the usage itself -- even when the validity of the
practice is the subjec~ of investigation. Id__:. at
472 -73.
[.~]hile no . , . express authority has been granted
[by Congress], there is nothing in the nature of
the power exercised which prevents Congress from
granting it by implication just as could be done
by any other owner of peoperty under similar conditions. Id._.. at 474.
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Moreover, with respect to the practice at issue here,
there is recent statutory sanction. The 1955 Presidential
Libraries Act~ which serves as the permanent basis of the
i~residentiat Library system, con stitutes clear legislative
acknowledgement that a President has title to all the documents and historical materials -- whether personal or official -which accumulate in the White House Office daring his incumbency. The Federal Records Act of 1950, 64 Slat. 587, which
was the predecessor of the Presidential Libraries Act,
authorized the Administrator of General Services to accept
for deposit "the personal papers and other personal historical
documentary materials of the present President of the United
States. " Section 507 (e), 64 Slat. 588, The word "personal"
might have been read as intended to distinguish between the

3-I

private and official papers of the President.

The corres-

ponding provision of the current law, however, 44 U.S.C. ~-I07 (I),
avoids the ambiguity. ~It envisions the 1:~resident~s deposit of
al.~l l=~....esidential materials, not only personal ones. During

3--/ Compare Section 507 (e) with Section 507 (a), dealing with the
records of an agency, A memorandum prepared in the Office of
the Assistant Solicitor General (now O~fice of Legal Counsel) on
~Vuly ~-4, 1951 indicated that such a distinction between private
and official Presidential papers would be inconsistent with
historic precedents, and difficult if not impossible to main.lain, It accordingly regarded the Records Act’s use of the
term "personal" as intended merely to exclude the permanent
files of the Chief Executive Clerk discussed at page 12 below.
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the House debate on the Presidential Libraries Act, Congressman Moss, who was in charge of the bit1, expressly stated:
Four. Finally, it shottld be remembered that
Presidential papers belong to the President, and
that they have increased tremendously in volume
in the past ~-5 or 30 years. It is no longer
possible for a President to take his papers home ¯
with him and care for them properly. It is no
accident that the last three Presidents -- Hoover,
F.D. Roosevelt, and Harry Truman -- have had to
make special provisions through the means of the
presidential library to take care of their papers.
101 Cong. P~ec. 9935 (1955).
The legislative history of the Act reflects no disagreement with
this position on the part of any member of the Congress.
The hearings before a Special Subcommittee of the House
Committee on Government Operations indicate congressional
awareness of the Actts assumption that all Presidential
papers are the private property of the President. 1955
Hearings at 12~ 20~ 28, 32, 52, 54, 58.
A recent discussion concerning ownership o~ Presidential materials appears in the report prepared by the
staff of the Joint Committee on Internal Revenue Taxation
involving the examination of President Nixon~s tax returns.
H. Rept, 93-966, 93d Cong., 2d Seas. {!974). The report
points to the practice of Presidents since Washington of
treating their papers, both private and o£ficial, as their
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personal property~ and to the congressional ratification
of the practice in the 1955 library legislation. It
concludes that "the historical precedence taken together
with the provisions set forth in the l~residential Libraries
Act, suggest that the papers of President Nixon are considered his personal property rather than public property. "
Id. at Z8o29.
An apparent obstacle to Presidential ownership of all
~Vhite House materials is Article II, section 1, clause 7
’

of the Constitution, which provides:

"The President shall, at stated times, receive
for his services a compensation, which shall neither
be increased nor diminished during the period for
which he shall have been. elected, and he shall not
receive within that period any other emolument from
the United States, or any of them. "
But objection based upon this provision is circular in.
its reasoning, except insofar as it applies to the blank
typing paper and materials upon which the Presidential
records are inscribed. For the records themselves are
given to the President as an ||emolument|| only if one
assumes that they are not the property of the President
from the very moment of their creation. As for the blank
typing paper and materials, which are of course of negligible
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value, they can be regarded as consumables, like electricity
or telephone service, provided ~or the conduct of Presidential
business. In any event, the Constitutional provision can
simply not be interpreted in such a ~ashion as to. preclude
the conferral of anything of value, beyond his salary, upon
the President. An eminent authority.on the subject states
the following:
As a matter of fact the President enjoys many
more ’temolurrsents,, from the United States than the
’tcompensation~1 which he receives ’~at stated timesI1
--at least, what most people would rec~en to be
emoluments. Corwin, The President 348 N. 53.
He gives as examples of such additional emoluments provided
by the. Congress the use of personal secretaries and the
right to reside in the White House. Id. at 348-49.
Another obstacle to Presidential ownership of the
materials in question is their character as public documents, often secret and sometimes necessary for the
continued operation of government. However, without
speaking to the desirability of the established property
rule (and there is pending in the Congress legislation
which would apparently slier it--S. ~-951, 93d Gong. 0 2d
Seas., a bill 1~[t]o provide for public ownership of
certain documents of elected public officials"), it must
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be conceded ~hat accommodation of such concerns can be
achieved whether or not ownership c~ the materials in
question rests with the former President. Historically,
there has been consistent acknowledgement that Presidential
materials are peculiarly affected by a p~ublic interest
which may justify subjecting the absolute ownership rights
of the ex-President to certain lirnita~Ions directly related
to the character of the documents as records of government
activity. Thus, in Folsorn v. Iv~arsh, su__u.u.u.u.u.u.u.~, Ivlr. Justice
Story stated the following:

In respect to official letters, addressed to
the government, or any of its departments, by public
officers, so far as the right of the government extends, from principles of public pollcy, to withhold
them from publication, or to give them publicity,
there may be a just ground of distinction. It m.ay be
doubtful, whether any public officer is at liberty to
publish them, at least, in the same age, when secrecy
may be required by the public exigencies, without the
sanction of the government. On the other hand, from
the nature o£ the public service, or the character
of the documents, embracing historical, military, or
diplomatic information, it may be the right, and
even the duty, of the government, to give them
publicity, even against the will of the writers.
~- Story at 113.
That portion of the Criminal Code dealing with the transmission or loss of national security information, 18 U. S. C.
793, obviously applies to Preslden~ial papers even when
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they’ are within the possession of the former President.......... ~p~n the death of Franklin D..Roosevelt during the closing
months of World V~ar II, with full acceptance of the
traditional view that all VChite House papers belonged to
the President and devolved to his estate, some of the
papers dealing with prosecution of the War (the so-called
t~Map Room Papers~) were retained by President Truman under
a theory of ~protective custody~’ until December 1945
Matter of Rc:osevelt, 190 Misc. 341, 344, 73 I~.Y.S. 821, 825
(Sur. Ct. 1947); Ei£h~h Annual Report of the Archivist of
the United States as to ~Pe Franklin D. Roosevelt Library_
(1947) p. 1. Thus, regardless of whether this is the best
way to approach the problem, precedent demonstrates that the
governmental interests arising because of the peculiar nature
of these materials (notably, any need to protect n~tional
security information and any need for continued use of
certain documents in the process of government) can be
protected in full conformity with the theory of ownership
on the part of the ex-President.

4_! Section 11 of Executive Order 11552 makes explicit
provision for declassification of Presidential material
that has been deposited in the Archives.
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Because the principle of l~residential ownership of
White House materials has been acknowledged by all three
branches of the Government from the earliest times; because

that principle does not violate any provision of the
Constitution or contravene any existing statute; and because
that principle is not inconsistent with adequate protection
of the interests of the United States; I conclude that the
papers and materials in question were the property of
l~ichard M. Nixon when his term of office ended. Any
inference that the former President abandoned his ownership
of the materials he left in the White House and the
Executive Office Building is eliminated by a memorandum to ¯
the White House staff from Jerry H. Jones, Special Assistan~
to I~resident Nixon, dated the day of his resignation,
asserting that tithe files of the White House Office belong
to the l~resident in whose Administration they were
accumulated, w~ and setting forth instructions with respect
to the treatment of suc~ rra terials until they can be
collected and disposed of according to the ex-President’s
wishes. We are advised that ~he materials previously
deposited with the Administrator of General Services we re
likewise transmitted and received with the understanding
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of

continuing Presidential ownership.
~I must, however, exclude one category of documents from

the scope of this opinion concerning ownership and advise
you that their status cannot be definitiv~l~ de~ern~ned on
the basis of presently available information. Although the
fact is not recorded in the published materials we have
examined, our inquiry indicates that at least in recent
memory certain "permanent files" have been retained by the
Chief Executive Clerk of the ~rhite HoL~se from administration
to administration. These include White House budget and
personnel materiaIp and records or copies of some Presidential
actions useful to the Clerkts office for such purposes as
keeping track of the terms of l~residential appointments and
providing models or precedents for future l~residential
action, l~etention of these materials by the Chief Executive
Clerk is of course not necessarily inconsistent with initial
l~residential ownership. In light of the otherwise uniform
practice with respect to much more important official
documents, relinquishment of these materials may reasonably
be regarded as a voluntary act of courtesy" on’the part of
the outgoing Chief Executive. I cannot, however, make an
adequately informed judgment concerning these files without
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more extensive £actual and historical inquiry, which-your
need for this opinion does not permit. Of course, even if
such inquiry should show that these particular documents have
been regarded as Government property, that conclusion would
not support a generalization of Government ownership with
respect to the much more extensive other material covered by
this opinion, as to which the Presidential practice and congressional acquiesence are clear.
As to the obligations of the Government with respect to
subpoenas and court orders directed to the United States or
its officials pertaining to the subject materialsl Even
though the Government is merely the custodian and not the
owner, it can properly be subjected to court directives
relating to the materials. The Federa1l~ulesof Criminal
Procedure authorize the courts, upon motion of a .defendant,
to order the Government to permit access to papers and other
objects "which are within the possession, custody or control
of the government ....." Fed. R. Crim. P. 16 (b). A
similar provision is applicable with regard to discovery in
civil cases involving material within the ,’possession,
custody or control" of a party (including the Government).

Fed. P~. Civ. 1~. 34(a). In addition, in both criminal and
civil cases, a subpoena may be issued directing a person to
produce documents or objects which are’within his possession~
but which belong to another person. Fed. i~.. Crim. I~. 17(c);
Fed. I~. Cir. I~. 45(b). See, e_..~., Couc.~h v. United Statesr
409 U.S. 3~Z (1973); Schwimmer v. United States, Z3Z F. Zd
855~ 850 (Sth Cir., 1956)~ cert.____, denied, 35Z U.S. 833:
United States v. l~__~e, 313 F Supp. 442, 449 (S. D.N.Y. 1970).
I advise you, therefore, that items included within the
subject materials properly subpoenaed from the Government
or its officials must be produced; and that none of the
materials can be moved or otherwise disposed of contrary
to the provisions of any duly issued court order against
the Government or its officials pertaining to them. Of
course both the former l~residentand the Government can
seek modification of such subpoenas and orders, and can
challenge their validity ~n Constitutional or other grounds.
Re spe ctfully~

Attorney General
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WATERGATE SPECIAL PROSECUTION FORCE

DEPARTMENT OF JUSTICE

Memorandum
TO

: Special
Leon Jaworski
Prosecuto~~.

DATE: September 11, 1974

: Philip A. Lacova
Counsel to the Speclal
Prosecutor
strajEc"r: Validity of Letter Agreement Between Richard Nixon
and Administrator of General Services Regarding
Files of Nixon Presidenc[
FROM

As a result of a telephone call to Deputy Special Prosecutor
Henry Ruth, I called back Deputy Assistant Attorney General Irving
Jaffe of the Civil Division to discuss with him his views on the
validity of the September 6, 1974 letter agreement between former
President Nixon and Arthur Sampson, Administrator of General
Services, accepting on certain conditions the deposit of all of
the White House tapes and documents of the Nixon Presidency,
which the Attorney General in an opinion delivered to the President on the same day, ruled are the personal property of Mr.
Nixon.
Mr. Jaffe explained that the letter agreement is not the
result, as far as he can tell, of Department of Justice advice.
On the contrary, his Office and the Deputy Attorney General’s Office had been suggesting various terms and conditions that should
be attached to any "gift" of these Presidential materials and at
the time the actual agreement was signed and accepted, Mr.
Jaffe’s Office was still working on the drafting of terms that
would be acceptable to the government and consistent with the
statute. He explained that it was his impression that the White
House decided to by-pass the Department of Justice because the
Department was not being sufficiently responsive to the imperatives of the situation.
Mr. Jaffe’explaine’d that, even assuming the soundness of
the Attorney General’s opinion on the ownership question, which
he and Assistant Attorney General Carla Hills doubted, the letter agreement is a "horror." From a legal standpoint, Mr. Jaffe
stated, the agreement seems to be inconsistent with both the
letter and the spirit of the Presidential Libraries Act and
perhaps is invalid on those grounds. The Presidential Libraries
Act and related statutes deal with the cilrcumstances .under which

a "gift" of historical papers may be made by a former President
to the United States. Mr. Jaffe notes, however, that in the
agreement in question, despite the language purporting to make
a "gift" of all of the materials, the United States as donee
obtains little or nothing except the obligation to provide
security for the materials. In particular, Mr. Nixon for at
least three years retains the right of exclusive access to all
of the materials; no one in the government is entitled to access
to the materials or to use the materials during that time without
his consent. After three years he can withdraw any or all of
the materials.
The terms governing the tape recordings are even more
lopsided. Although they are purportedly covered by the "gift",
the government cannot do anything with them except destroy them.
That is, under paragraph 8 the tape recordings are deposited
with the Administrator until September i, 1979, on which date
they are to be given to the United States, conditioned on Mr.
Nixon’s right of access and subject to the further requirement
that the tapes must be destroyed at the time of his death or on
September i, 1984, whichever occurs first. In addition, after
September i, 1979, the Administrator is obliged to destroy such
tapes as the former President directs. The net result of this
is that Mr. Nixon has given nothing to the United States at this
time and may never give anything for the historical use of the
people of the United States.
Mr. Jaffe pointed out that he is not aware of a single
Presidential depository in the past in which even the government
was prevented from obtaining access to the materials. He noted,
accurately I believe, that the terms of the present agreement
have no basis in the Presidential Libraries Act, which is designed
to make it feasible to preserve for governmental and~historical
purposes, the papers of a former President.
Mr. Jaffee also explained that the Administrator’s assumption
of responsibilities for safeguarding ~is unwarranted because he
has no opportunity under this agreement to assure the fulfillment
of those responsibilities. Under the "two key system" built
into this agreement, Mr. Nixon will have both keys and will be
entitled and able to exercise his right of exclusive access
without the knowledge, permission, or supervision of the
Administrator. The Administrator’s possession of one duplicate
key is obviously a sham since that key will not be sufficient to
open any door and the agreement expressly forbids anyone to
review these materialsexcept with Mr. Nixon’s personal permission. The risk of deliberate and undetected destruction of
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/these materials is therefore carefully built in to this agreement.
Mr. Jaffe’s opinion Is that this agreement, despite the
~physical responsibilities entrusted to the Administrator, does
~not constitute partlng with the custody and control of the
documents, which will remain Mr. Nixon’s exclusively. Apart from
the othe~ statutory deficiencies, he explained, this element is
violative of the statutory responsibilities of the Administrator
to take effective custody of the Presidential papers.
In response to my question, Mr. Jaffe said that the Civil
Division had not been asked to comment on the agreement as
written and signed and he knew of no plans to submit any unsolicited comments. I told him that we would be having a meeting
with White House counsel and the Deputy Attorney General on some
of the problems raised by this agreement and I assured him that
I would not attribute to him or to the Civil Division any of
these observations. I thanked him for calling these problems
to our attention.

The foregoing analysis confirms my judgment that it would
be highly unwise of us to acquiesce in the transfer of these
papers to Mr. Nixon’s custody and control. Even now, should we
subpoena the papers from the custody of the White House, we will
be confronted with the argument that by acceptance of the terms
of this letter, "the government" through Administrator Sampson
has agreed to terms which effectively transfer the security
responsibilities for these papers to the General Services
Administration and equally effectively transfer constructive
custody and possession (as well as ownership) to Richard Nixon.
Such an argument would have some force in light of the terms of
the agreement. It means that subpoenas would have to be addressed
to Mr. Nixon personally and that, in addition to any other claims
he would have, he would be able to invoke the Fifth Amendment
because of possible State liability. If the agreement is not
challenged by us as invalid and if it is regarded as effective,
it will mean that only Mr. Nixon can comply with the subpoena.
That result would be a violation of the understandings I had
with Assistant Attorney General Scalia and Deputy Attorney
General Silberman that the White House would retain custody of
these Nixon files during the transition period in order to allow
us, if we insisted, the opportunity to address subpoenas to
White House custodians who would have the legal obligation to
review the files -- without endangering them -- to comply with
the subpoenas
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In short, the negotiation ?f thi~ letter agreement without
any warning to us an~ with the incluslon of terms that may very
well seriously co~lacate our ability to obtain access.to evidence whach the Whate House knew we were seeking constatutes,
an my judgment, a serlous breach of faith as well as an incredibly
clumsy and perhaps illegal arrangement.

CC"

Mr. Ruth
Mr. Kreindler
Mr. Feldbaum
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Memorandum
TO

: Messrs. Jaworski, Ruth, Davis,
Feldbaum

DATE:

Oct. 18, 1974

FROM : Peter M. Kreindler[~~’~
Counsel to the Special Prosecutor

SUsJECT: S. 4016 - Presidential Recordings and Materials Preservation Act.
Attached is a memorandum Mr. Palmer prepared at my
request concerning the constitutionality of the Nelson bill,
passed by the Senate and now under consideration by the House
of Representatives.
Although the Department of Justice and the White House
both consider the legislation unconstitutional, I agree with
Mr. Palmer that the legislation, if enacted in its current
form, would be held constitutional. Leaving aside for a
moment the technical constitutional arguments raised by the
Department and the White House, the principal objection to
the bill is that itfocuses on Richard M. ~ixon and does not
relate to papers of previous or future Presidents. As the
Senate report makes clear, the bill is designed to deal with
the problem at hand -- that is, the overriding public interest
in these particular documents and the threat of destruction
raised on the face of the Nixon-Sampson letter agreement.
For these reasons, I do not see anargument of discriminatory
treatment carrying much weight. The only substantial constitutional argument, in my view, would be the bill of
attainder problem. Arguably, as originally drafted, the bill
would have "penalized" Mr. Nixon by authorizingunprecedented
intrusion on Presidential materials. The bill was amended on
the Floor of the Senate, however, to provide~ that Mr. Nixon
may interpose any and all rights and privileges he might have
before access to the documents is granted either to this office
or to the public. In addition, if he is deprived of any
property rights he will be afforded just compensation. Thus,
the legislation is not punitive, but merely insures access to
the documents Mr. Nixonlhas no right to suppress.

cc:

Messrs. Doyle and Barker

WATERGATE SPECIAL PROSECUTION FORCE

DEPAP.TMENT OF JUSTICE

/ Memorandum
TO

: Peter Kreindler

FROM :

DATE: October 17, 1974

Robert Palmer

su~Ecr: S. 4016 -- Presidential Recordings and Materials
Preservation Act
I. GENERAL SCHEME OF SENATE BILL
Nelson’s bill is a very simply and unambiguous effort
to overturn the Nixon-Sampson a~reement by directing GSA to
assume custody and control over adcess to the tapes and documents of the Nixon Presidency.
As for tapes, section 2(a).apparently assumes that a
complete set is presently in the hands of the federal government, and simply directs "any federal employee" in possession
of tapes to deliver them to GSA. Section 2(b) on the other
hand is a directive to the Administrator himself to hold "or
make reasonable efforts to obtain" documentary materials,
presumably because Nixon has already gotten some of his papers
out.
Section 3 establishes the general framework for custody
of and access to the materials. They are not to be destroyed
without congressional assent [sec. 3(a)]. Without regard to
the prior agreement, the materials are to be available for
use in legal proceedings -- with requests by this office to
receive priority -- subject, however, "to any rights or
-privileges which any party may invoke." [Sec. 3(b)]. Finally,
Nixon is to be given access to the materials "at all times"
subject only to reasonable housekeeping regulations to be
issued by GSA. [Sec. 3(c)].
’ Section 4 provides for a contingent exercise of Congress’s
eminent domain power. The general thrust of the Act assumes
that the papers do not belong to Nixon but rather are property
of the government and therefore subject to legislative
disposition. However in the event of an adverse decision on

- 2 ownership -- and a holding that compliance with the act would
effect a "taking" of Nixon’s property -- section 4 directs
that a .suitable compensatory award be made from the Treasury,
Sectio~ 5 and 6 Provide for the issuance by GSA of
hQusekeeping.regulations formulated to take into account
certain "factors" deemed important by the Senators. In
general, these factors relate to the desirability of full
disclosure of "Watergate" matters, protection of the national
security, prevention of intrusion into Nixon’s personal effects,
and "the need to protect any party’s opportunity to assert.
any legally or constitutionally based right which would
prevent or otherwise limit access to the tape recordings and
other materials."
"
Section 7 provides for expeditious judicial review of
~hallenges to the Act or implementing regulations exclusively
by a three-judge court in D.C. with a direct appeal to the
Supreme Court; it also sets forth a "separability" safeguard
in the event of a finding of partial invalidity either as
tothe Act or regulations.
Section 8 authorizes necessary appropriations.
II.

NO SUBSTANTIAL CONSTITUTIONAL ISSUES RAISED

As I count, a total of eight arguments were advanced
in Senate dehiate as possible constitutional problem areas
for the bill:

-- it is an "ex post facto" law;
-- it is a Bill of Attainder;
-- it invades Nixon’s privacy;

-- it violates his right to freedom of
speech;
-- it impairs the obligations created by
the Nixon-Sampson contract;

-- it takes private property without
compensation;

- 3 it ignores valid executive privileges;
-- it expropriates "literary property."
It may be that at an earlier stage in the drafting of
thebill some of these arguments had arguable merit. As it
nbw stands, they are -- individually and collectively-plainly insubstantial.
i. ;m~airment of Contract Between Nixon and GSA

The memo prepared by the Congressional Research Service
discussed the possibility that the bill would violate the
Obligation of Contracts Clause. U.S. CONST. Art. I, section
10, Cl. i. However, it is fundamental that this provision,
which on its face applies only to the states, in no way limits
"the power of Congress.. E.g., Norman v. B & O Rr., 294 U.S.
240 (1935); Louisville & N. Rov. Mottley, 219 U.S. 467 (1911).
As to the federal government, the only limitation established~--~-~.~.’
by the Constitution on the power to ~ wit~ the obligation
of contracts is the bar on taking of p@ivate property without
compensation established by the due process caluse of the
Fifth Amendment. E.~., Amalgamated Meat ~Cutters & Butcher
Workmen v. Connally, 337 5~. Supp. 737, ’.763 (D.D.C. 1971)
(~h’ree-judge court) .
2. ~Taking Without Compensation
I assume this point, also raised by the Congressional
Research Service, was put forward at a time when the bill
did not contain provision for compensation to Nixon should
a court subsequently hold that the tapes and documents belong
to him. As it is section 4 of the bill, providing for a
compensatory award in the event of judicial decision favorable
to Nixon on the question of ownership, forecloses any due
process objection to the bill.
3. Privacy/Freed0m of Speech
Senator Hruska raised this point in the memorandum he
submitted in opposition to the bill. Once again, it may be
that these points had some merit at an earlier stage in the
drafting of the bill. For example if the bill actually did
seek, as Sen. Hruska’s memo asserts, "to obtain and make
available to the public the voluntarily-kept, daily record
of a man’s tenure in the Presidency," then I think colorable
arguments could be made that the bill authorized an unreasonable
intrusion into materials as to which the President had a legitimate, and therefore protected, expectation of privacy under

he Fourth Amendment. ~.~., Katz v. United States, 389 U.S.
347 (1967). Conceivably a cou-~-might also hold that such
an open-ended foray into Presidential materials falls afoul
of the First Amendment because it would cripple his ability
to foster the kind of associations with subordinates and
others necessary to fulfill his duties. NAACP v. Alabama,
375 U.S. 449 (1958).

However, the bill itself does not create any rights of
access to the materials except those reserved to Mr. Nixon
and his designatees. Rather it provides a custody framework
for the Nixon materials. Its.major thrust is simply to safeguard the integrity of materials that would otherwise be
subject to judicial process for one purpose~or another.
The onlY point at which the bill speaks to access by
the public is in-section ~6, where the Administrator is directed,
in formulat±ng appropriate regulations, to take into account
the need to pgovide the public with the
full truth, at the earliest reasonable
date, of the abuses of governmental
power, popularly identified under the
generic term, "Watergate."
In the wake of the impeachment proceedings, our own
trials, and Nixon’s release of the edited tape transcripts, it
will be difficult to maintain that regulated public access to
Nixon’s Watergate materials would constitute an invasion of
a presently priva~ area of his activities. As to non-"Watergate"
materials, the bill expressly records the "need to prevent
unrestricted access." At ~this point it is certainly premature
to challenge the bill on the ground that the Administrator might
at some later time issue defective regulations. It will be time
enough then for Nixon to challenge particular regulations affordin~
access to non-"Watergate" material if he feels they go too far.
As for now, the bill seems entirely sound.
Finally, apart from the bill’s general framework, even
in a subsequent challenge to a subpoena or other legal demand
for specific materials, unless the demand was so broad as to
violate the Fourth Amendment, it would not be open to Nixon to
resist disclosure on First Amendment or "privacy" grounds. As
we pointed out in our Reply Brief in United States v. Nixon,
pp. 54-58, cases such as Branzbur~ v. Hayes, 408 U.S. 665 (197),
make crystal clear that the government~ need for evidence in
criminal proceedings takes precedence over individuals’ First.
Amendment objections to disclosure.

- 5 4. Condemnation of "Literary Properly"
The Hruska memo states that "while it is c~ear that
the Government can take real property and person~al property,
it is unclear whether it can take literary or ~ntellectual
property -- the personal PaPers of an individua~, his
inhermost thoughts."
In the first place, this begs the q~esti~n~ of ownership, for if the courts rule that the tapes and documents
do not in fact belong to Nixon the bill ~es not provide
for a "taking" of Nixon’s property.
Secondly, I see no v~lid basis in this case for
distinguishing between "personal property" and ,’literary
property" as Hruska seems to do. To the extent that
~r. Nixon c!aim$ a property interest in the reels of tape,.
orpaper ~nd ink makin~ up the documents, ~his is certainly
indistinguishable from his interest in any of hfs other
personal effects. Thus there is no reason to exempt them
from the reach of Congress’s eminent domain powers. If,
on the other hand, it is his interest in the content of the
materials that claimed, then there has bee~ no taking.
As I read the bill, Nixon is the only one with unrestricted
access to the materials, and the bill itself establishes no
restrictions on his ability to make full use of their content in his public and private affairs. ~sre importantly
the bill does not authorize anyone else to make use of the.
content of the materials except insofar they wo~Id otherwise
be subject to judicial process for use in legal proceedings.
Finally even if the bill or subsequemt requlations
do somehow dilute the value of the materials to Nixon -- for
example by permitting historian or political scientists
also to make use of them [see sec. 6(a) (7)}-- I see no
reason, and the Hruska memo p-----rovides none, why a compensatory
award.would be inadequate under the Fifth Amendment.
5. Executive Privilege
The bill expressly provides for the ability to interpose
any legally recognized privilege to prevent or otherwise
limit disclosure. [Sections 3(b) and 6(a) (5)]
6. Bill ofAttainder/Ex Post Facto Law
As the Congressional Research Service memo points out,
the ban on Bills of Attainder and Ex Post Facto legislation
established by Art. I, Sec. 9, cl. 3, of the Constitution
applies only to penal legislation: either a legislative act
"which inflicts punis.hment without a judicial trial, "Ex Parte

Garland, 4 Wall. 333 (1867); or an act that "imposes
penalties retroactively, that is, upon acts alxeady done,
or which increases the penalty for such acts." CORWIN,
THE CONSTITUTION AND WHAT IT MEANS TODAY 78-79 (12th ed.
1958); Calder v. Bull, 3 Dall. 386 (1798).
There is nothing inthe bill even remotely of a penal
character. If a court were to rule that the materials
belong to the government, then the bill simply provides
for a disposition of government property that is plainly
within Congress’s power. Even if the papers are declared ¯
Nixon’s, the bill erects no "penalty" other than the
"penalty" that flows by definition from each and every
exercise of the power of eminent domain -- deprivation
of title to particular property in exchange for a
judioially determined compensatory award.
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Memorandum
TO

: Leon Jaworski

DAT~: Oct. i0, 1974

: ’~James Vorenberg
FROM

SUBJECT:

Office’s Role in Promoting Public Disclosure
of Tapes and Documents.

A decision was made a few weeks ago that in
negotiations with Justice and Nixon’s lawyers, we would
seek only items needed for possible prosecutions and not
seek those that might help our report. More recently, we
have indicated informally to members of the Senate
Judiciary Committee that we would not expect our Final
Report to analyze Nixon’s guilt. We have also indicated
that we do not intend to indict Nixon for the purpose of
challenging the Pardon. I believe each of these three
positions are sound (although I had some reservations about
the first at the time it was made). But they could be
interpreted as indicating that we have no interest or
concern in the public’s learning the full story about
matters that led to the creation of this office. I do
not believe that is or should be our position, and we
should make this known.
Of course, the office played a crucial role in the
development of the facts that led to Nixon’s resignation,
and Z think that is generally understood. What is not
recognized is that since the resignation, we have done
battle successfully with (i) St. Clair and Buzhardt;
(ii) Buzhardt and Buchen; (iii) Buchen, Silberman and
Casselman; and (iv) Jack Miller, to try to prevent the
physical removal of the papers, Nixon’s unrestricted
access to them, and our access to them for our work, Of
course, the timing and form of describing these negotiations
depend on the progress of the negotiations, but I think
our role to date should be known.
Far more important than making clear our past role
is that we affirmatively press for the release to the
public (subject to reasonable conditions) of the tapes and
documents that relate to the areas within our jurisdiction.
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In addition to our role as investigator and prosecutor
of specific criminal cases, I see ~us as "trustees’, for.
full public disclosure.’ The specific steps we should take
are :
Support for the Nelson bill (with appropriate
changes). It is particularly fitting that
we should take this position, since there is
some public and Congressional hope that we
will report on Nixon’s guilt, and it is
because of the restraints we feel as prosecutors
that we cannot ourselves analyze the evidence
in our report.
o

o

o

Reject any agreement with Nixon that would in
any way undermine passage of the Nelson bill
or other similar legislation or would limit
public release of information.
In any public statement you make defending
the decision not to contest the pardon
express your belief that in the implementation
of the Nelson legislation, GSA should develop
procedures and guidelines that will insure
adequate public disclosure. We should offer
to assist in this since we are the agency that
has the fullest understanding of the factual
background.
Recommend legislation that would authorize us
to release the 64 tapes on the same basis and
subject to the same restrictions as under the
Nelson legislation (See my Sept. 26 memo to you).
Of course, copies of the 64 tapes are probably
in the Nixon files at the White House, but it
would be safer and easier to rely on our copies
which have carefully been reduced to transcripts.
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Memorandum
TO

All Staff
DATE: October 12, 1974
Watergate Special Prosecution Force

FROM :

Leon Jaworski
Special Prosecutor

SUBJECT:

You will be hearing that on this morning,
I handed to the Attorney General my letter of
resignation, effective October 25, 1974.
Important work remains to be done, and I
am confident that it will continue without
interruption.
There was nothing in particular that
induced my resignation at this time, other than
the recognition that my own efforts were not
needed for the pursuit of the remaining matters
and the realization that further disassociation
from my Texas interests would not be justified.
For the loyalty and cooperation that has
been accorded me by members of the staff, I am
most grateful. I am confident thatyou will
continue to serve my successor in like manner.

File___
Doyle

ST~,TUS REPORT

Water,ate Sp~.cial Prosecution Force Status Report

TABLE OF CONTENTS
Page
Chronological List of Court Actions ..................

1

Appellate Matters Under the Jurisdiction
of the Special Prosecutor ....................... 11
Grand Jury Decision to Request Court to T~rn
Over Documents to the House Judiciary
Committee Investigation of President
Nixon ........................................... 13
July 23, 1973, Subpoena of Presidential Tapes ......... 13
Examination of June 20, 1972, White House
Tape by Panel of Experts Appointed by
the U.S. District Court ......................... 14
March 15, 1974, Subpoena of White House
Documents ..................... ~ ................. 15
April 16, 1974, Request for Trial Subpoena
for the September 9 Watergate Cover-up
Trial ........................................... 15
Federal Grand Juries Investigating Watergate
Break-In, Cover-Up and Other Matters
Under the Jurisdiction of the Special
Prosecutor ...................................... 16
Description of Attorney Generals’ Orders
Establishing Special Prosecutor’s
Office .......................................... 18

(Information updated through 10/1/74)

LIST OF COURT ACTIONS BY OFFICE
OF WATERGATE SPECIAL PROSECUTOR
JUNE 27, 1973 - OCTOBER i, 1974
INDIVIDUALS
Subject
Frederick C. LaRue

Status
Pleaded guilty on June 27, 1973,
to an information charging
violation of 18 USC Section 371,
Conspiracy to Obstruct Justice.
Sentencing deferred.~

Jeb S. Magruder

Pleaded guilty on August 16, 1973,
to an information charging
violation of 18 USC Section 371,
Conspiracy to Obstruct Justice
and Defraud the United States of
America. Sentenced on May 21 to
a prison term of i0 months to
four years. Sentence being served
at U.S. Bureau of Prisons Camp,
Allenwood, Pa.

Donald Segretti

Pleaded guilty on October 1, 1973,
to an indictment charging one
count of violation of 18 USC
Section 612, Distribution of
Illegal Campaign Literature.
Defendant was sentenced on
November 5, 1973, to serve six
months in prison. Released March
25, 1974.

Egil Krogh, Jr.

Indicted on October 11, 1973, on
two counts of violation of 18 USC
Section 1623, Making False Declaration before Grand Jury or Court.
Indictment dismissed, January
24, 1974.
Pleaded guilty on November 30,
1973, to an information charging
violation of 18 USC Section 241,
Conspiracy Against Rights of
Citizens. On January 24, 1974,
Judge Gerhard Gesell sentenced
Krogh to a prison term of two to
six years. All but six months of

The prison term were suspended.
Released June 21, 1974.
John W. Dean III

Dwight L. Chapin

Herbert L. Porter

Jake Jacobsen

Herbert W. Kalmbach

Pleaded guilty on October 19,
1973, to an information charging
one count of violation of 18 USC
Section 371, Conspiracy to Obstruct
Justice and Defraud the United.
States of America. Sentenced
August 2, 1974, to a prison term
of one to four years.
Indicted on November 29, 1973,
on four counts of violation of
18 USC Section 1623, Making False
Declaration~before Grand Jury or
Court. Found guilty on two
counts, April 5, 1974. Sentenced
May 15 to serve 10 to 30 months
in prison. Conviction appealed.
Pleaded guilty on January 28, 1974,
to an information charging a onecount violation on 18 USC Section
1001, Making False Statements to
Agents of the FBI. Information
filed January 21, 1974. Sentenced
on April Ii, 1974, to a minimum
of five months and maximum of
15 months in prison, all but 30
days suspended. Released May 23.
Indicted on February 21, 1974,
on one count of violation of 18
USC Section 1623, Making False
Declaration to Grand Jury or Court.
Indictment dismissed May 3, 1974.
Indicted July 29, 1974, on one
count of making an illegal payment to a public official.
Pleaded guilty August 7, 1974.
Sentencing deferred.
Pleaded guilty on February 25,
1974, to charges of violation of
the Federal Corrupt Practices Act
(2 USC Sections 242a and 252b)
and a charge of promising federal
employment as reward for political
activity and for support of a
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candidate (18 USC Section.600).
Sentenced to serve six to eighteen
months in prison and fined $i0,000.
Charles W. Colson

Indicted on March I, 1974, on one
count of conspiracy (18 USC
Section 371) and one count of
Obstruction of justice (18 USC
Section 1503). Indictment dismissed.
Indicted on March 7, 1974, on one
count of conspiracy against rights
of citizens (18 USC Section 241).
Indictment dismissed.
Pleaded guilty on June 3, 1974,
to one count of obstruction of
justice, 18 USC Section 1503.
Sentenced to serve one to three
years in prison and fined $5,000.

Harry R. Haldeman

John Ehrlichman

Indicted on March I, 1974, on
one count of conspiracy (18 USC
Section 371), one count of obstruction of Justice (18 USC Section
1503) and three counts of perjury
(18 USC Section 1621). Trial
in progress.
Indicted on March i, 1974, On
one count of conspiracy (18 USC
Section 371), one count of
obstruction of justice (18 USC
Section 1503), one count of making
false statements to agents of
the FBI (18 USC Section 1001),
and two counts of making a false
statement to a Grand Jury or
Court (18 USC Section 1623).
Trial in progress.
Indicted on March 7, 1974, on
one count of conspiracy against
rights of citizens (18 USC
Section 241), one count of making
a false statement to agents of
the FBI (18 USC Section.1001),
and three counts of making a
false declaration to a Grand
Jury or Court (18 USC Section 1623).
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On July 12, 1974, Ehrlichman was
found guilty on all charges,
except on count of making a
false declaration before a Grand
Jury. On July 22, Judge Gerhard
Gesell set aside Ehrlichman’s
conviction on the Section i001
charge. On July 31, 1974, he
was sentenced to a prison term
of 20 months to five years on
all counts.

John Mitchell

Indicted on March i, 1974, on
one count of conspiracy (18 USC
Section 371), one count of
obstruction of justice (18 USC
Section 1503), two counts of
making a false declaration to
a Grand Jury or Court .(18 USC
Section 1623), one count of perjury
(18 USC Section 1621), and one
count of making a false statement
to an agent of the FBI (18 USC
Section 1001). Trial in progress.

Gordon Strachan

Indicted on March i~ 1974, on one
count of conspiracy (18 USC ~
~
Section 371), one count of obstruction of justice (18 USC Section
1503) and one count of making a
false statement to a Grand Jury
or Court (18 USC Section 1623).
(Case severed.)

Kenneth W. Parkinson

Indicted on March 1, 1974, on
one count of conspiracy (18 USC
Section 371) and one count of
obstruction of justice (18 USC
Section 1503). Trial in progress.

Robert C. Mardian

Indicted on March I, 1974, on
one count of conspiracy (18 USC
Section 371). Trial in progress.

Bernard L. Barker

Indicted on March 7, 1974, on
one count of conspiracy against
rights of citizens (18 USC

m

Section 241). Found guilty
July 12, 1974. Suspended sentence.
Three years probation.
Eugenio Martinez

Indicted on March 7, 1974, on one
count of conspiracy against
rights of citizens (18 USC
Section 241). Found guilty July
12, 1974. Suspended sentence.
Three years probation.

Felipe De Diego

Indicted on March 7, 1974, on one
count of conspiracy against rights
of citizens (18 USC Section 241).
Indictment dismissed May 21, 1974.
Action under appeal.

G. Gordon Liddy

Indicted on March 7, 1974, on one
count of conspiracy against rights
of citizens (18 USC Section 241).
Found guilty July 12, 1974. One
to three year sentence to run
concurrent with other sentence.
Indicted on March 7, 1974, on
two counts of refusal to testify
or produce papers before either
House of Congress. Found guilty
on both counts May i0, 1974.
Sentenced to six months on each
count, sentences to run concurrently. Sentences suspended.

Howard Edwin Reinecke

Indicted April 3, 1974, on three
counts of perjury (18 USC Section
1621). Arraigned April 10, 1974.
Found guilty on one count, July 27,
1974. Received suspended 18-month
sentence October 2, 1974.

Richard G. Kleindienst

Pleaded guilty on March 16, 1974,
to an information charging
violation of 18 USC Section 192.
Sentenced to prison term of 30
days and fined $i00. Prison term
and sentence suspended.

John B. Connally

Indicted on July 29, 1974, on
two counts of accepting an
illegal payment, one count of
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conspiracy to commit perjury
and obstruct justice and two
counts of making a false declaration before a Grand Jury. Pleaded
not guilty August 9, 1974.
Harry Heltzer
(Chairman of the
Board, Minnesota
M±nin~ and Manufacturing Co.)

Pleaded guilty on October 17, 1973,
to an information charging
a non-willful violation of 18
USC Section 610, Illegal Campaign
Contribution. Fined $500.

Russell DeYoung
(Chairman of the
Board, Goodyear Tire
and Rubber Co.)

Pleaded guiltY on October 17,. 1973,
to an information charging a nonwillful violation of 18 USC
Section 610, Illegal Campaign
Contribution. Fine $i,000.

Dwayne O. Andreas
(Chairman of the
Board, First Interoceanic Corporation)

An information was filed on
October 19, 1973, in Minneapolis,
charging four counts of nonwillful violation of 18 USC Section
610, Illegal Campaign Contribution.
A plea of not guilty was entered
on behalf of Mr. Andreas.
Acquitted July 12, 1974.

Harding L. Lawrence
(Chairman of the
Board, Braniff
Airways)

Pleaded guilty on November 12,
1973, to an information charging
a non-willful violation of 18
USC Section 610, Illegal Campaign
Contribution. Fined $i,000.

Claude C. Wild Jr.
(former Vice President, Gulf Oil Corp.)

Pleaded guilty on November 13,
1973, to an information charging
a non-willful violation of 18
USC Section 610, Illegal Campaign
Contribution. Fined $I,000.

Orin E. Atkins
(Chairman of the
Board, Ashland Oil
Inc.)

Pleaded no contest on November
13, 1973, to an information
charging a non-willful violation
of 18 USC Section 610, Illegal
Campaign Contribution. Fined

$i,000.
William W. Keeler
(Chairman of the
Board, Phillips
Petroleum Co.)

Pleaded guilty on December 4,
1973, to an information charging
a non-willful violation of 18 USC
Section 610, Illegal Campaign
Contribution. Fined $I,000.

- 7 -

H. Everett Olson
(Chairman of the
Board, Carnation
Company)

Pleaded guilty on December 19,
1973, to an information charging
a non-willful violation of 18
USC Section 610, Illegal Campaign
Contribution. Fined $1,000.

Ray Dubrowin
(Vice President,
Diamond International Corp.)

Pleaded guilty on March 7, 1974,
to an information charging a nonwillful violation of 18 USC
Section 610, Illegal Campaign
Contribution. Fined $1,000.

George M. Steinbrenner
(Chairman of the
Board, American
Shipbuilding Co.)

Indicted April 5, 1974, on one
count of conspiracy (18 USC
Section 371); five counts willful
violation of 18 USC Section 610,
illegal campaign contribution;
two counts, aiding and abetting
an individual to make a false
statement to agents of ~he FBI
(18 USC Section i001); four
counts obstruction of justice
(18 USC Section 1503) and two
counts obstruction of a criminal
investigation (18 USC Section 1510).
On August 23, Steinbrenner pleaded
guilty to one count of conspiracy
to violate 18 USC Section 610 and
one count of being an accessory
after the fact to an illegal
campaign contribution. He was
fined $15,000.

John H. Melcher Jr.
(Executive Vice
President, Counsel,
American Shipbuilding Co.)

Pleaded guilty on April Ii, 1974,
to a charge of being an accessory
after the fact to a violation of
18 USC Section 610, Illegal Campaign Contribution.
18 USC
Sections 3 and 610. Fined $2,500.

Thomas V. Jones
(Chairman of the
Board, Northrop
Corporation)

Pleaded guilty on May i, 1974,
to an information charging violation of 18 USC Sections 2 and
611, aiding and abetting firm
to commit violation of statue
prohibiting campaign contributions
by government contractors. Fined

$5,000.
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18 USC Section 610, Illegal
Campaign Contribution. .One month
unsupervised probation and
suspended $i,000 fine.
Tancis X. Carroll

Pleaded guilty May 28 to a charge
of aiding and abetting an individual to commit violation of 18
USC Section 610, Illegal Campaign
Contribution. Received suspended
sentence.

mvid L. Parr

Pleaded guilty on July 23, 1974,
to a one-count information charg=
ing conspiracy to violate Title
18, USC, Section 610, illegal
campaign contribution. Sentencing
deferred pending pre-sentence
report.

OhnValentine

An information was filed on July
30, 1974, charging a one-count
violation of Title 18, USC,
Sections 2 and 610, aiding and
abetting an illegal campaign
contribution. A guilty plea was
entered on August 12. Sentencing
postponed.

orman Sherman

An information was filed on July
30, 1974, charging a one-count
violation of Title 18, USC,
Sections 2 and 610, aiding and
abetting, an illegal campaign
contribution. A guilty plea
was entered on August 12.
Sentencing postponed.

arold S. Nelson

Pleaded guilty on July 31, 1974,
to a one-count information charg"
ing conspiracy to violate Title 18,
USC, Section 610, illegal campaign
contribution. Sentencing deferred

i11iamLyles Sr.
(Chairman of the
Board and President,
LBC & W Inc.)

../pendingl pre-sentence report.
~ Pleaded guilty on September 17,
1974, to two counts of non-willful
violation of 18 USC, Section 610,
illegal campaign contribution.
He was fined $2,000.

m

ORPORATIONS
American Airlines

Pleaded guilty on October 17,
1973, to an information charging
a violation of 18 USC Section
610, Illegal Campaign Contribution. Fined $5,000.

Minnesota Mining and
Manufacturing Co.

Pleaded guilty on October 17,
1973, to an information charging
violation of 18 USC Section 610,
Illegal Campaign Contribution,
Fined $3,000.

Goodyear Tire and
Rubber Company

Pleaded guilty on October 17,
1973, to an information charging
violation of 18 USC Section 610,
Illegal Campaign Contribution.
Fined $5,000.

First Interoceanic
Corp.

. An information was filed on
October 19, 1973, in Minneapolis,
charging a four-count violation of
[~/~4 ~. 18Campaign
use Section
610, Illegal
Contribution.
Corpora....
tion entered a plea of not guilty
to charge. Acquitted July 12,
1974.

Braniff Airways

Pleaded guilty on November 12,
1973, to an information charging
violation of 18 USC Section 610,
Illegal Campaign Contribution.
Fined $5,000.

Gulf Oil Corp.

Pleaded guilty on November 13,
1973, to an information charging
a violation of 18 USC Section 610,
Illegal Campaign Contribution.
Fined $5,000.

Ashland Petroleum
Gabon Inc.

Pleaded guilty on November 13,
1973, to an information charging
a violation of 18 USC Section
610, Illegal Campaign Contribution.
Fined $5,000.
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Phillips Petroleum
Co.

Pleaded guil~y on December 4,
1973, to an Information chgrging
a violation of 18 USC Sectlon 610,
Illegal Campaign Contribution.
Fined $5,000.

Carnation Company

Pleaded guilty on December 19,
1973, to an information charging
violation of 18 USC Section 610,
Illegal Campaign Contribution.
Fined $5,000.

Diamond International
Corporation

Pleaded guilty on March 7, 1974,
to an information charging
violation of 18 USC Section 610,
Illegal Campaign Contribution.
Fined $5,000.

American Shipbuilding
Company

Indicted April 5, 1974, on one
count conspiracy (18 USC Section
371) and one count violation of
18 USC Section 610, Illegal
Campaign Contribution.

Pleaded guilty on August 23,
1974, to counts one and seven
of the indictment and was fined
$20,000.
Northrop Corporation

Pleaded guilty on May i, 1974,
to a charge of violation of 18
USC Section 611, Illegal Campaign
Contribution of Government
ContractCr. Fined $5,000.

Lehigh Valley Cooperative Farmers

Pleaded guilty on May 6, 1974, to
an information charging violation
of 18 USC Section 610, Illegal
Campaign Contribution. Fined

$5,000.
Associated Milk Producers Inc.

Pleaded guilty on August 2, 1974,
to one count of conspiracy and
five counts of making an illegal
and willful campaign contribution.
Fined $35,000.

LBC & W Inc.

Pleaded guilty on September 17,
1974, to one count of violation
of~18 USC Section 611, Illegal
campaign contribution by government contractor. Fined $5,000.

- 11 Greyhound Corporation

An information was filed on
October 2, 1974~ charging a
one-count violation of 18 USC
Section 610~ illegal campaign
contribution. No plea taken at
filing.

APPELLATE MATTERS UNDER THE
JURISDICTION OF THE SPECIAL
PROSECUTOR

The Special Prosecutor’s Office has represented the
United States in the following matters before the U.S.
Court of Appeals:
Nixon v. Sirica (73-1962)
U.S.v. Sirica (73-1967)
IN RE: Grand Jury Proceedings (73-1989)
These matters refer to the Writ of Mandamus filed
with the U.S. Court of Appeals by the White House
following Judge John J. Sirlca’s decision on August
29, 1973, ordering the President to turn over subpoenaed tapes to the Special Prosecutor.
Petitions.
denied October 12, 1973.

Haldeman v. Sirica (74-1364)
Strachan v. Sirica (74-1368)
A petition for a Writ of Mandamus was filed by
attorneys for Haldeman and Strachan after March
18, 1974, decision by Judge Sirica to permit transfer of Grand Jury report to House Judiciary Committee investigation of impeachment of President Nixon.
Petition denied March 21, 1974.

U.S.v. Liddy et al. (73-1565)
James W. McCord Jr.
Eugenio R. Martinez
G. Gordon Liddy
Frank A. Sturgis
E.. Howard Hunt Jr.
Virgilio Gonzalez
Bernard L. Barker
Appeals of original Watergate defendants.
arguments held June 14, 1974.

0ral
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Mitchell v. Sirica (74-1492)
Motion of defendants to recuse Judge John J.
Sirica from presiding at trial of defendants
in U.S.v. Mitchell at al. Motion denied by
Sirlca and confirmed by Court of Appeals on
June 7, 1974. Supreme Court denied petition
for a writ of certiorari on July 26.
U.S.V. Chapin
Appeal of conviction in U.S. District Court.
Government briefs due September 4, 1974.

In Re: Grand Jury Subpoena Duces Tecum
Issued to Richard M. Nixon v. Richard M.
Nixon,.Appellant (74-1618 & 74-1753)
The Special Prosecutor’s Office originally received
33 minutes of the September 15, 1972, tape of a
conversation in the President’s EOB office between
the President, Haldeman and Dean. On June 3, 1974,
the Special Prosecutor requested an additional 17
minutes of this taped conversation. On June 7,
Judge John J. Sirica signed an order providing
access to the additional 17 minutes.

The Special Prosecutor’s of£ice represented the
United States in the following matter before the United
States Supreme Court:
U.S.v. Nixon (73-1766)
On May 24, the White House filed notice of
appeal with the U.S. Court of Appeals asking
the court to overturn Judge John J. Sirica’s
May 20 ruling ordering the White House to turn
over tapes and documents contained in a trial
subpoena issued on April 16. On May 24,
after the notice of appeal was filed, the
Special Prosecutor applied to the U.S. Supreme
Court for a Writ of Certiorari. The court
granted the writ on May 31 and heard arguments
on July 8. On July 24, 1974, the Supreme Court
upheld the District Court order by a vote of 8-0.
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GRAND JURY DECISION TO REQUEST
COURT TO TURN OVER DOCUMENTS TO
HOUSE JUDICIARY COMMITTEE INVESTIGATION OF PRESIDENT NIXON
On March i, 1974, the Watergate Grand Jury handed
up an indictment naming as defendants John Mitchell,
Charles W. Colson, Harry R. Haldeman, John Ehrllchman,
Gordon Strachan, Kenneth W. Parklnson and Robert C.
Mardlan. With the indictment the Grand Jury presented
to Judge Sirlca a briefcase containing material which
the Grand Jury considered pertinent to the impeachment
inquiry being conducted by the House Judiciary Committee.
The Grand Jury requested that the material be turned over
to the impeachment inquiry. The following is a chronology
of events leading to the eventual transfer of the material
to the House Judiciary Committee:

March 6, 1974

Hearing before Judge Sirica
on objections to transfer of
materials to House Judiciary
Committee

March 18, 1974

Sirica announces decision to
permit transfer of material

March 20, 1974

Attorneys for H.R. Haldeman
and Gordon Strachan file
petition for Writ of Mandamus
with U.S. Court of Appeals

March 21, 1974

U.S. Court of Appeals holds
hearing on Haldeman’s petition. Rules later in the day
to deny petition

March 25, 1974

Materials transferred to the
House Judiciary Committee

JULY 23, 1973, SUBPOENA
OF PRESIDENTIAL TAPES
On July 18, 1973, one day after Alexander H.
Butterfield testified before the Senate Select Committee on Presidential Campaign Activities on the
existence of a Presidential taping system in the
White House, the Special Prosecutor wrote to White
House counsel J. Fred Buzhardt requesting tapes for
use in the investigation being conducted by this office.
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After receiving a letter from the President’s counsel,
Charles Alan Wright, refusing to turn over these tapes,
the Special Prosecutor announced on. Jul~ 23 that he would
subpoena tapes and other documents needed fo[ use by the
Grand Jury investigating the Watergate cover up. A subpoena was issued later that day. On July 26, President
Nixon wrote to Judge John J. Sirica refusing to produce
the tapes. The Special Prosecutor then filed a motion
for an order to show cause why the tapes should not be
produced. Oral arguments were heard on August 22 and
and a District Court decision ordering in camera inspection of the tapes was issued on Au@ust 29. On
September 6 the White House filed a petition for Writ
of Mandamus with the U.S. Court ot Appeals. A cross
petition was filed by the Special Prosecutor on
September 7. Oral arguments were heard September ii.
The Court issued a decision on October 12 ordering the
President to produce the tapes. On October 23 the White
House informed Judge Sirica it would comply with the
order. The tapes were turned over to the judge on
November 26.
EXAMINATION OF JUNE 20, 1972,
WHITE HOUSE TAPE BY PANEL OF EXPERTS
APPOINTED BY U.S. DISTRICT COURT
On November 21, 1973, Judge John J. Sirica appointed

a panel of scientific experts to examine tapes and other
recordings of Presidential conversations turned over to him

under the July 23, 1973, subpoena issued by the Speclal
Prosecutor. The panel issued its preliminary findings on

its examination of the June 20, 1972, tape, on January 15,
1974. It issued its flnal report on May 3, 1974. Judge
Sirica made this report public on June 4, 1974.
Representatives of the Special Prosecutor’s Office
and the White House were present during many of the panel’s
testing sessions.

Members of the panel include:
Dr. Richard H. Bolt, Cambridge, Massachusetts
Mark Weiss, New York, New York
Tom Stockham, Salt Lake City, Utah
James Flanigan, Murreyhill, New Jersey
Dr. Franklin Cooper, New Haven, Connecticut
Jay McKnight, Palo Alto, California
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MARCH 15, 1974
SUBPOENA OF WHITE
HOUSE DOCUMENTS
On March 15, 1974, the Special Prosecutor issued
a subpoena directing the White House to turn over specified
documents for use by the August 13, 1973 Grand Jury. The
subpoena was returnable March 25. The documents subpoenaed
were described as being "a limited number pertaining to a
limited area of the Special Prosecutor’s investigation."
On March 25, White House counsel requested and received
an extension of four days in which to comply with the
subpoena. On March 29, documents were received by the
Special Prosecutor and later turned over to the Grand
Jury.

APRIL 16, 1974 REQUEST
FOR TRIAL SUBPOENA FOR
SEPTEMBER 9 WATERGATE
COVER-UP TRIAL
On April 16~ 1974, the Watergate Special Prosecutor
filed a motion requesting an order directing the issuance
of a subpoena for tapes and other documents required for
the September 9 trial in U.S.v. Mitchell et al. District
Court Judge John Sirica signed the order on April 18 and
set May i as the return date. On May i, President Nixon
informed Judge Sirica he would not turn over the tapes
and documents. Attorneys for the President filed a motion
to quash the subpoena. At a hearing on May 2, Judge Sirica
asked the Special Prosecutor’s office to file briefs on the
matter on May 6 and scheduled a hearing for Ma_~__~. On ~
~, White House counsel and the Special Prosecutor requested
an extension of time in which to file briefs. Judge Sirica
announced he was granting the extension and listed "discussions leading to possible compliance with the subpoena"
as the reason for granting the extension. The White House
counsel announced the following day, however, that there
would be no voluntary compliance with the subpoena.
On May I0, the Special Prosecutor’s brief was filed
with the court under seal. A hearing was held on the matter,
in camera, on May 13. On May 20, Judge Sirica ordered the
White House to turn over subpoenaed tapes. On May 24,
the White House filed notice of appeal with the U.S. Court
of Appeals. That afternoon, the Special Prosecutor applied
to the U.S. Supreme Court for a Writ of Certiorari. This
writ was granted on May 31. Arguments were heard July 8.

- 16 Briefs were filed on June 21. The White House filed a
cross petition for Writ of Certiorari on June.6. This
appllcatlon was made public on June ii and granted by
the Court on June 15. In a related matter, the White
House filed a motion with the U.S. District Court on June
~, asking the court to llfe its protective order on
briefs and in camera hearings concerning the April 16
subpoena. Sirlca lifted his protective order on June 7.
On June I0, the Special Prosecutor, with the concurrence
of the White House, filed a motion with the Supreme Court~
requesting the court to unseal these matters. On June 15,
one paragraph from the Special Prosecutor’s brief was made
public. On July. 24~ 1974, the Supreme Court handed down
its decision upholding the lower court order. A hearing
was held by Judge John J. Sirica on July 26 on a motion
by the Special Prosecutor requesting expedited delivery
of the tapes. The first tapes were turned over to Judge
Sirlca on July 29. Addltlonal tapes were turned over on
August 2. The remaining tapes were to be turned over to
Judge Sirlca for in camera inspection on August 7.

FEDERAL GRAND JURIES. INVESTIGATING
WATERGATE BREAK-IN, COVER-UP AND OTHER
MATTERS UNDER THE JURISDICTION OF THE
SPECIAL PROSECUTOR
Grand Jury empanelled on June 5, 1972. This
Grand Jury was due to expire on December i,
1973, but was extended up to one year by
Congressional authorization. This extension,
contained in Public Law 93-172, was approved
by the President on November 30, 1973. This
grand jury is investigating Watergate breakin and cover-up. On May 31, 1974, Chief Judge
George Hart granted an application by the
.Special Prosecutor, on behalf of the Grand
Jury, to extend its life until December 4,
1974.
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II.

III.

Grand Jury empanelled on August 13, 1973.
This grand jury is investigating other
matters arising out of the Special Prosecutor’s
jurisdiction (campaign contributions, political espionage, plumbers and ITT)
Grand Jury empanelled on January 7, 1974.
This grand jury will investigate matters
similar to those under investigation by the
second grand jury.

All three grand juries are under the general
jurisdiction of the U.S. DistrictCourt,
Washington, D.C.
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The Watergate Special Prosecution Force
was established by Order No. 517-73 of
the Attorney General on May 25, 1973.
The Office of the Special Prosecutor was
re-established by Order No. 551-73 of the
Attorney General on November 2, 1973.
Archibald Cox of Cambridge, Massachusetts,
served as Special Prosecutor from May 25
to October 20, 1973. The incumbent, Leon
Ja~orski of Houston, Texas, became Special
Prosecutor on November 5, 1973.
The decision to establish the Office of
the Special Prosecutor came as a result
of hearings before the Senate Judiciary
Committee on the nomination of Elliot L.’
Richardson to be Attorney General on May
9, 10, 14, 15, 21 and 22, 1973.

