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this memorandum is submitted in responrsc to o yoguest that the Attorusy
General furnish his. VLews regarding the powers 2nd dutics of the Pistrict

‘Court in acting upon applicationa by the Senate select Committee {or oxdeys
1. (i . i . ®

granting immunxty and com'wlljﬂg testimony pursuapit’ Lo 16 V.S.C. 5005, Dy

Depariment of Justice Order 517-73 (May 3%, 1973), tha Artoxncey Genevak

delegated to the special Proszcutor the authority to investigate and prose-
cute, among others, all offenscs arising out of the Watergate natter.
Tncluded in this apthority is the respousi ibility for handling epplications

for jmmuaity.

The Special Prosecutor is of the opinion that the continued conduct of

public and televised Senate hearings crestes vary seyious danger: (l‘) of

impeding snvestigaticn of the Watevgate affair and associated mi

e

seonguctl

(2) of widcspread,_pre—tlxal puol1c1Ly which might prevent bringing to

justiece those guitty of cerjous offenses in high government o;tzce. The

Qxamina;ion of major participents and possible defendants under use imnunity

] we ave attachiog, for the Court's infn“mation,

cent to Supatur Devin Ly the Special Frost
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remporavily suspended,

Under these civcumstances 2 ¢

the Spocial Proscestar doems It iaappropniaic
to raise technical obstacles to the Select Committec's furkber comduct of
the hearings. At the same lime, this Con.t has a dﬁLy to consider steps
within its powar to insure bgth the inlegzity of gratc‘jury procceadings and

. the fairness of any trial upon imdictments vesulting therefrom. We, as

officers of the Court, have an oblipation to advise Lhe Court upon its

powers, as we understand them, and also upon the civcumstances affecting its

exercise of discretion, . ) : : . .

In our viev, these are the applicable principles: ) _ s

1. Once the express conditions set forth in 18 U.S8.C. 6005 are
met, unconditional denial of zny order to testify under immunity would bes -
beyond the Court's discretion. Subject only to some quastion whether John

zan is a witness within Secticrn 6005(a) who "refuses to give or provide

o]

i;estimonx/ on the bazis of his privilege against 'self-incrimination,' we

believe the exprass qoudigions have been satisfied. :

2. Although the matter is certainly not free frémtégqbt, we believe
the Court has}power te conditign any order granting immugity upon méhsures
Eafeguérding the integrity of grand jury iavestigations and the fairness of
any resulting trials for criminal offenses.

. 3. . From the standpoint of the integrity of grand jurf proccedi;gé
and tﬂe f;irness of any subsequent trials, the most abpropriate order would

‘be one requiring’ the testimony to be tzken ir executive session without sub-

4

sequent publication. Bearing in mind the decision of the Select Senate
Committes to push forward with public‘hgarings, the most appropriate condi-
tion would seem to be the exclusion, during the giving of compelled, self.-

incriminatory testimony, of live or recorded radio, television, and other

& N

coverage not permitted at a criminal trial. ’ =

/ The Special Prosccuter would also scek from Lime to tiwe to persuade
bearings to the needs of

the Sclect Cowaittec to zccommddate its
criminal iuvescigation and prosecution,

=79
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S vogrest 1o pressited wndor 10 ULS.C.

e
5

fotbl the lanpuage of ithe stabute and its hiztory make clear L
shatubory prerequisites have been met, the Court cannot dony, wzondi-

tiomally, a request for an exder graating Lasenity.  Secbion CL0S(a) directs
that 2 district court "sh"L]_.’E: issue the rzsqﬁ.cstsd order ecompslling testimcny,

5€ the various statutory conditions are met. The lepislative history also

¢ i domonstrates an intent that the decision to request an crder shouid not be

guestioned. ze Senate Repord at 1L6; cf. Ullman v. United States, 350 U.S5.

k22, 433-3le

1ts upon which this

The statute conteins a numbzr of explicit requirsa:
Coursls power to issue the ordsr is predicated. "We assune that 2-11'-05: these
‘reguirements have been met, but the record is unclear on one point. SQétion
€005(2) requires .soma evidence that the 1—rit'1cés; !-ri.ll invoke his Fifth Amend-
ment pi-ivilcge. 0 June 3, 1973, 2 news story appearing in the '1'.‘-15}15_'15;{,01':
Post reported that lfr. Dean has indicated his }dllingncé.s “to testify belore
- ....the Commititec whether or notb. he is gr_a.nfte_d,_:'._r__.z;—.tuni"cy..- The 'record should be

clear on this point. g 3 ;

II. ‘The District Court Haos Power to Impose Conditions Upon
a Grant oFf Irwrunity S0 As to Reconeile and ruriher the Purpeses of
Seebion GUUS and to vaiczuerd the Interrity of Criminall Proceedings. .

5 A. Yt is by no means clear that secition 6005 would be constitublonal if
it required a court to issue orders compslling vestimony at Congressional

reguest without granting the court, et the same time, the power to impose

protective conditions vhere these were nscessary. There is ceriainly language

in Xilboumn V. Ti)ombsoxu, 103 U.S. 185, 19309k (1880) sugeesting that Congress

s __/We have no indication as to whether ¥r. Magruder intends to claim
his privilege as 2 basis for refusing to testify. He has testified
at scme length before the grand jury. %




REPHOOUCED AT THE HATIONAY, ARCHIVES
B I,

{ pendidaoy dn @ o

sveh judicial conditions. : C

Seci-.ion 600%s of Title 18 :1_;5-:" its Is pislabive bistory reflcct three Lasie

) Congressional policics: providing th;: Gongress with access to needsd testis-
wony; protecting, at the samz time, L}"‘ Fifth Arendnont rights of wilnessas;

2nd avoiding any wmecessary interference with prosscution fon cr_‘xgas ;’J.U

the laws of the United States. Vhere the teiss and context of a particular

request for Lmaunity unnazcessarily impings npon ong of the three bosic perpos

on steps designed to reconcile these basic purposes.
. The language of the section 15 silenit on the subject of such conditicns,

and ouvr reseorch into the legislative history bas wncovered no consideration
L 2. ¥ % & " .
of the question; but precedent under. closzly relabted statuies suzgesbs that
such power exists...For example, in severzl 3nstances courts dealing with

nd statutes have ‘held that.the ordsr to testify

., -t o - v . .
jmunity requests under rele
under a grant of immunity czn be conditioned woon conpliance with other pro-
cedures designed to serve the statubory rarpose of zssuring adzsqua"te' protec—

A}

tion of the witness's Constituticnal rights. >

_/ The Gourt stated {at 193-29l): 12 case heig one of a judicial
neture, for vhich the pewer of ths couris voeally afford the only -
remedy, it may well be supposed thab those powers were more appro-
priate and move efficient in aid of such reliel than the powers
vhich bslong to a body whose funciion is exclusively legislative.”

/ See Bursey V. United States, 4606 F.2d 1059, 180-1038L (C.A. 9) (in
connection with immun graent under 18 U.5.0. 251k court way order
government to allow wiinesses to inspact and copy transcript of
his testimony); In re Minkoff, 3LS F. Supp. 154 (D. R. I.) (cowrt
conditioned an order oompalling testimony wnder 18 U.S.C. 6003 on
the governmment's agrecment to prapare a transcript of the testimony

o and provide it to the wiiness); In re Russo, 53 F.R.D. 56l (C.D. Gal.

(couri ordered provision of trenscript in comnection with grand

jury testimony compelled under 18 U.5.C. 251L).

e D3

ol

of the statule, we bslieve the Conrt has power to condition a grant of imwmnily

e3s

N
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Priox to enaciment of the "use irmunity" stalule wder which lhese orders

are being reguested, foderal,. compelled~teztimony stalutes conferred Mhrans-
actional irmmunily,” shielding a witness corpletely epainst prosccuf:ion for

any matier respecting which he had gn‘an cow'ofllc'd tes bisony.  That resalt

© -0 was thought to be required by the decd ion of the Supreme Courlt in Cm.. nse

v. Hitcheoel:, 1k2 U.S, 5L7. However, following the ds- ision in lu

e o]

Waterfront Commission, 378 U.S. 52, uhlch dealt w,:.th interjurisdictional

imrmnity, it became apparent thet it might b'a constitutionally permissible
to compel testimony without automatically imaunizing the witness from 21l
prosecution, 2 proposition subseguently confimmed by the rc\.en’s decision of

“the Supreme Courd in Xastigar v. United 'Ea,tes, Leé v.s. Lld, upholding the

I .

o -validity of the leglslation under which thu.s Court is asked to act.

(oo . Thus, a.i‘u.ndmr-.ental policy-xm"“rljma t’1° enzctment of 18 U.S.C. 6001~

6005 was a Longressxcnal Jadgaum‘. that the ab.a_hlbv to proqecube W tnesses

I .

on the basis of evidence vholly 1ndependent of their compzlled testinony
shovld be pa‘:seﬁed. See Senate Repo::t, Pp. 53~55. 4s Senator McGlellem,

s the principal sponsor of thr‘ legislation, advised the fenate {Cong. Rec.

ain

" - 8. 263B (daily ed. - , March 11, 1969)): ; ' e

- If the underlyinz premise of Counsclman -- that there is no

: way to provect the witness from the desrivative use of his
compelled testimeny ~ has indzod been rejected, it meems

i . ' ¢lear thet granting imminity from prsscution rather than

i i use of testimony iz no longcr constiiutionally compelled .

on any level, State or Pedersl. Giving immunity wheve it

i is not necessary is giving an urngcessary gratuity to a

d crime;, a step no sanec socic’w ovght ever to take.

C. The Ninth Circuit and the District Gourts in Rhode Island znd
Callfornla found that they had the power to impose conditions designed to
serve one of the three basic purposes of statutes very similar to 18 U.S.C.

6003: pro tocting Fifth Avendment rigids egelinst winecessoay risks associzted
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Vellteile fBANe sesicty ought eVeR 1o Lodets L1 e d R

an un

etedsary pratuity to o crime,n ek conditions O any srent of .-

o

Seleet Committuels reguestare essant 21 to preserve the Parposes

in this case. in the abzence of conditions restricting the mblicity

accordad statements com pv_. ed b,.r 'L‘u.L. Court, it )101,.' ppoars likely thob the

testimony will he carried on nationﬂ-r'idf televxoLo Yy reachi

it .

of homes, Vnile it is inpossibie to Judge at this tine the precise impeal
of t‘uc‘ publics ity on the coud-'"t of thie 1oz'thcomrm case.,, theres is, 2% the

1east_. 2 ulgmi‘lcmt Possibility that the Co,n:u{,cn"?“ pror‘eﬂt;m:w will

-imperil thn gover: .;en., s ability to eu')..nol an u.v“ aoed jury for the rizd

of any offenses charged.' cf. De.l‘men: ve United Stutes, 159 r.2g J.Q? ((i_nﬁ.. 1)
The proposnd testimeny would ra:..,e dlfllcul ties exceed.w'r even the trg-

ditional 2l problems associated 1nth Pre~trial pubhm t,r, s:mcn 'hhu.‘h is c..wcted

- .ds the drapa vl(‘, 'broaar-ast, comesm ons of huse vitzes es,‘ nxp.hc._ta_

il
.

cweveoow . themselves apg others in 2 w.-'e,rietv of crimingl 2cts. Th;s cm'hr-“'led incrimt o
' 3

SHA )

nating testimony would, of course, be inadmis 51ble at trial against the wiie
nesses. Cf, Miranda v. Arizona, 38l U.g. 1;36. Its ay 'a:a.ldbllltv to prospec~
- tive jurors prior 4o trial right make itirpossible to pronda a fair trial ot

all. See_Ride:Tu V. Louisiana, 373 y. S. {23. Ii' the mstlclpacbd publlc:.., is -

Stews w4 v EAVED to the testirony of these Witnesses, ”the risk r,hat the Jury /— that mey

be calleq upon to try thenm ang othws7 will not, or cannod .z follow :z.nst*'t.c— s
tic:ls __/_"E.‘o disregard the e re~judicial coﬁ.‘c;.s:;ons? ig so great, and ths
consequences of failure 50 vn.t(a_"w.”-”- m'xt the practicel ang hurean 15.l'ﬂltd—'
tions of the Jury system carinot ba 1gno“ed. Bruton v. United States, seora,
391 U.5. at 135.

' At least in the abscnee of an éxpress waiver by g vitness of objectiong N
to pre~trial pub-licity Dowing from national television coverage, the result
of an viconditional grant of Mugeg Irmauityn in thig matterg therefore, Loy

well be the ayard of complete amesty 1o these vituesses and a)] those ho

L

-0
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W eliinots +
O elinipate

with “transacbiont immmnit The Courl rae

said nething to preclude the Impositicn of s, drbonded to
[ 3 -
avthorize a Committes to inp e grave »isks of bared

e Proz o~

tion of the witness czlled. Certair.’}_y =0 such as: jon is warvanbed i;

Judicial conditions on the grant of i g the anount of wublicit

that can be accordzd the testimony of the immundzad vilnesy, doss not intera

fere with axy other of the basic purposgs of the i ‘m:u,_y av' ube, The

Select Cowmilice remains fres, as Congress Intendsd, to rece sive

testinony and to make full o3 effective wse of T)h., tﬁst_u 2y in uhe lepd

‘_1a'l—l,_ive _process." ¥or ave the witness! Fifth Amendment rights din &n,y LE Nl

abrlaaeu h g r«.stzlcw.na ’me 'oubb.cwty that card be piv ven his statementy.-
A : £3 i

Couchtlons restricting pre-trial publicit:-,' 'rri_“ll in sum, reduce substantiall;y

the risk of * gi v:mv an wnnecessary gra.'l..ufy to a crimoeh v1ti-o tb danpinging

2 s:wn:Lf,Lcanvly on Congz ess) o{.her- purposcs in pass:.zw 18 U 5 c. Cf‘D,,.

/ See, in ihis cezard, the Supreme Court's declsion of Hay 29, 19173,
in Doe v. 2lan, reported at 13 1.1, h752.
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OF Che orocective relict we raecest i conseamnd with leag csceblished and

121l veconeined prisciples of judiclal pouay and responsibility to prosorva
the inteprity of crininal trials. "Judiciel suparvision of the administra-

tion of criminal justice in Lhe federzl courts implies the duty of e¢steblish-

ing and majataiuing civilized stondards of procedvre and evidence.' lMeNabb

318 U:8. 332, 340; Jenks v. United States, 353 U.S. €57

')

Hill, The Bill of Rights and The Supervisory Porer, 69 Colum. L. Rev. 181,

214,

-

Spacking in the context of inflammatory pre-trial publicity, the Supreme
{ Court and the courts of appeals have emphasized the absolute necessity for

... the exercise of these supcrvisory powers. -The Supreme Court has described

civ -t -:the vight-to a fair trial as "the most fundamental of all freedoms" which
"must be maintained at 21l costs” (Estes v. Tixas, 381 U.S. 532, 540-i41),
and_haé directed the trial courts to take all necessary action to "protcét

their processes from prejudicizl outside interferences™ which-pre-triql
: - : : y v A 5
st v em publdcity may injectdnto criminal proceedings. Sheppdrd v, Mexwell, 384 7 7
3 . > ™ =

U,5. 333, 353. See also ABA Standards Relating to Fair Trial and Free FPress,

54 A.B.A.J. 347, 350. s Bt b i,

*. Moreover, while many of the cases speak of the. negessity of protecting
. - a defendant's ability to obtain a fair trial, the government has an equal
‘ /

interest in this worthy objective., As the court of appzals observed in

United States v. Tijerina, 412 F.2d 661, 666 (C.A, 10}, certiorari denied,
396 U.S. 930, 2ffirming the contempt coaviction of two defendants who vio-
‘lated an ovder agajnst making public statements (412 F.2d at 666):

The public has an overriding interest that justice

be done in a controversy between the government and
individuals and has the right to demand and expect
‘fair trials desigued to erd in just judgments,'
Wade v. Hunter, 336 U.S. 684, 689; 69 S.Cr. 834, 837;

. 93 L. Ed. 974; end Mares v, United States, 10 Cir.,
1 383 ¥.2d 805, 8GS and 809. This objective may he

thuearted unless an order against extrajudicial
statements applies to all parties Lo a controversy.
The concept of a fair trial azpplies both to the
prosacution and the defense. e

/ Under Article III, Section 2 of the Constitution, there isieztablishe
2 generzl policy that the "Trial of all Crimes, cxcept in cases of
Impazchment, shall be by Jury'" and the governmesnt's right to insist
on 2 trizl by jury -- a faiv and iumpartial jury, of course -- is
confirmed by Rule 23(a}, Fed. R. Crim. P. See Singer v. United
States, 380 U.S5, 24.

e A s | 280 <Ak ks b P i
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thz Buprerse Court favalidetad

the proceviangs had been televised,  The Caurt spaciticnlly

vas no Fluso Amenducnt dnpedizzar o exclusion of radio snd

broadcastars where it is na2ces te prassvve the jutewrvily of offjicial

e

proceedings "While maximum fresdom must be allowed bha press iu.carrying
3 ¢

on /its/ inportant function in o democratic society its exercise rust neces-—

=, .. sarily bz subjact to tdb wmaintenance of absolute fajwaess in the Judicial

e process.” 381 U.§, at 539.

The Suprems Court echoed ttj same theme in Sheppard v. Maxwell, supra,
~where the trizl court was held to have errea in concluding that "it lacked
pever .to control the .publicity about the trial." 384 U.S.. 2t 357. The
Coirrt ruled that trial courts have an obligation to use iyaginaticn and

'diéctctioa in féguiéting.pfcss coverage (384 U.S. at 358), in preventing

.witnesses from discussiung their testimony with. the press (384 U.S. at 359)

oo v -oend In controlling 'the release of leads" by the "witnesszs, and the counsel

.Ihe:Court;spnmarizﬂd_iﬁs approdéh as follows (384

,for both ysides!. (ib d)

U.s. ‘at 363): .
But we must rewmembar that reversals are but psl]xa'ivc
the cure lies in those vemedial measures that will
prevent the prejudice at its inception, The courts
) must take such steps by rule and regulaticn that will 5
i protect their processes from prejudicial oulede
i . . interference,

i . . In the preseant matter, the Senate Committee, by invoking this Court's
- jurisdiction and seeking the exercise of the judicial process to conier
testimonial immunity, clearly has subjected itself to acceptance of reason-

‘able conditions designed to accouuodate the fundamental constitutional

intere§ts at stake. Cf. Krippendorf y._Hvde, 110 u.s. 276, 283, The éro~
posed public testimony of Lhé wit&esses Dean and Magruder on nationwide
television would in all likelihood present.a clear and present-danger (1) to
the ability of other persons wﬁom they may implicate to obtain a fair Erial,

(2) to the validity of any indictments which are handed up during the period,”“

ex, 199 F.2d 107, 131-112 (C.a. 1)
tes, 400 ¥,2d 627, 633 (C.A. 10).

! Compare Dalaney v. United 3
— : -

tet
and Silverthorne v, Uonited Sia
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techoiquzes oiich inelude centinuance,

venus, szquostration of the jurors, soque crration aff witnessus, voir dice of

spaclive jurors and cautionary instructions! may suffice to avoid the |

B effects of pre-trial publieity, "in many cases, pavticularly those of a

highly sensaticnal nature, the vse of these traditioanal proceduras has not

S proven sufficient to assure the defendant & fair trial. Mﬁreovx_, some of

them will involve zdditional complications such as, in the case of a pro-
tracted continuance, prejudice to the right of a defendant to a speedy trial

and the interest of the publjic in the p“om bt admi xi;tre tion of fustice.!

Report of the Judicial Conference Committee on the Ooqggticn of the Jury.

System on the "Free Press Fair Frialh Issuva, 45 F.R,D. 391, £413.
The Court here has the opportunity and, we respactfully submit, the

_responsibility to .take reasonable preaentxﬁe action essential to the public

¢ .
1nterest in 1nsur1nu a £axr nd prompt Gisposition of most serious crxn*nal

i £ " gl e,
‘charges, pa t1cu1?rly sxnce such ﬂctxon w;l] at the same txne vxndlcatc tha

legitimate Congressicnal interest ia obtainiﬁg information essential to its
legislative function, . d ¥

It is true that the imposition of protective conditions to guard against
\
prejudiciél publicity concerajng the compelled testimony 6f witnesses Dean
and MHagruder will rest;;gﬁ_thg 1;5%99@9_9£ ;hé,CommiFteé in publicizing somz -
3 of its aétivities. But it is the Committee which has asked to use the
Court's process in this case and it thereby.nécesgarily subiects itself to

‘reasonzble conditions under long~established principles. The reccent

decision of the Supreme Court in Doe v, McMillan, Ko. 71-6356, &1 U.S. L.W.

4752 (decided May 29, 1973), lays to rest doubts about the constitut16n31

propriety of judicial action to block puhlication of Congressional reports

-

‘

./ 1t is fundamental that 2 federal court has both the inhercnt powear

and the positive "duty to prevent its procass from being zbuscd to
the snjury of thind porzens'; " @ & the equitable powers of courts
of law over their owa process to pravent sbuse, oppression, and
injustice are inhicrent ead cqually extensive and cfficicnt, as is
also their power to protect their owa Jurisdiction ¥ *-"-m
Krippendorf v. RHyde, 110 U.S. 276, 283. This inhereat pover ‘is
now codified in the ALl Vrits Act, 28 ¥.5,C. 1651, which authorizes
the federal courts to "igsue all wrst necassary or appropriate in
aid of their respective jurisdictions and agreeable to the usages
and principles of law,”

< Qs
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somewhat similar contexts are the ‘following:

PoWers, nov ohe doghyies

sng @ Comarcssional cf

cevtain infomeation that Congress had en iutersst in
see

the legislative process but did not have 2

to tle public. In spoaking of its own history of invelvement in this area,
¥

the Suprems Court noted (41 U,S.L.W. at &756 n,1%):

vhile an inguiry such 2s §s involved in the present
case, because il involves two coowdinate brauclizs of
CGovernment, must necessarily have scparation of
powers implications, the separaticn of powers doctring @
has wol previcusly prevented this Covrt from-reviewing
‘the acts of Corgress, scsz, c.s. '
supra (103 U.S. 168); Dozbrow
(387 U,S. 82): even vhen the
trenen involved, see, e.8., Dnited §
(408 U,8, 501); Gravel v, Uni

U.S. 608). ; 9
See also Powell v. MeCormack, 395 U.S. 486, . . oy
; wAXX. .The-Conditions Vhich the Court Should Consider:imposing. o sz

. 3 e B B . 3 - i
In vicw of the foregoing analysis, we believe it would ba appropriate

for the Court to imposc reasonable conditions on the orders granting immunity

: . -in these cases ~- conditions designed to accommodate the Committee's need

for the testimony of these witnesses with the legislative'bolicy underlying
the "use immunity" statute, the public interest in criminal justice, and the -
-rigﬁts of potential defendants. Among the zlternatives that have either

been approved by the Supreme Court or édopted by other federal courts in

¢

1._ Requiring, as in the case of crimin?l trials, the exclusion of
the broadcast media (tadio_and television), when an imménized vitness i;
required to furnish sclf-incriminating testimony, at least in the absence
;E en express waiver by th? witness and his counsel of any Abjectian to such

potentially prejudiciel certagc. . : %

- TE
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3. Cradicionid the guant oi tha f st Ve

#E b

wanslon i

yeleasn BODY 0 ARy sul of 3 posdse
arerion of the Conamittze's investigation. .

4. Supplementing one or wore of the ahove by dirceting the vituoes

not to dlecuss or comment upon their testiwmony vith rewbers of the press or

with any persons other than their counsel, members of the Committee and its

staff, and presecuting cfficers of the Department of Justice.

beiax o o : 3]
5. Supplementing one or more of the above Ly conditicaing rhe P
grant of iwswnity on an understanding that the Commilttes and its staff will
not mwake puﬁlic statcments about the wigneSSeé' tcstimonyﬂggnding'écméle;ion )
A‘;,tﬁ.cfithe Committee's investigotion. i? - :.: G R -
Thié 1i§ting of possible coﬁditions is not iﬁtended‘to be exhaustive; -%
nor do we suggest that éach oﬁ these conditions would be appropfiatc in this %
case. We do contend that the plain purpasa; of 18 U.S.C. 6005 wouid be @
furthered by s @e such conditions; that the judicial adthﬁé&tymfounq i“?&h%”{.ﬂ;
; immﬁnity statute itself }% éupplémented by the Supremegchﬁ;i's decisions in i
cases like Doe v, McMillan, supra, Eombrowski v. Eastiand, supra, aqd Puﬁc!l
V. 1cC$rmack, supra, establishing.the Court'e pouer to require such pretective
action; and, finally, that Qnder the decisions in Sheppard and Estes the % 1

Court may have an obligation to tailor gome form of order that will protect

the integrity of the criminal justice process. As we have indicated abovg,

from the standpoint of the integrity of grand jury proéeediﬁgs and the évail—-
;ability and fairness of subsequent trials, the proper conéition might require

the use of ecxecutive sessious. But, in light of the dééiéion of the Select

Senare Committee to push forward with public hearings, the most appropriate

i A o
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Reepactivlly submitited, ;
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. ./ This is moch the position adopted by the American Bar Associition
in 1952 and 1954. See 77 ABA Reports 429.
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