Geoffrey C. Shepard, Esq.
535 Gradyville Road, Unit S-118
Newtown Square, PA 19073

October 20, 2022

William J. Birney, Senior Associate Counsel
Office of Professional Responsibility
Department of Justice, Suite 3266

950 Pennsylvania Avenue, NW
Washington, DC 20530-0001

Dear Counselor:

In Re: Complaint of Geoffrey Shepard (10/3/21)

This will acknowledge receipt of your letter of August 22, 2022, declining
even to investigate my above Complaint of Attorney Misconduct, as
supplemented by subsequent submissions.

Your stated reasons are unpersuasive.

e You assert WSPF attorneys “were not considered Department
employees.” As shown in the attached samples, their letterhead
stationery read:

WATERGATE SPECIAL PROSECUTION FORCE
United States Department of Justice
1425 K Street, N.W.
Washington, D.C. 2005

And their internal Memorandum stationery read:
WATERGATE SPECIAL PROSECUTION FORCE DEPARTMENT OF JUSTICE
Their budget was included in that of the Justice Department,

negotiated with and administered by Glen Pommerening, Assistant
Attorney General for Administration, who also arranged for their K



Street office space. I feel confident that lease was executed in the
name of the Department of Justice and the WSPF attorneys’ paychecks
were drawn on Justice Department accounts.

In short, the lawful authority these attorneys exercised was done in
the name of and under the auspices of the Department of Justice.

Your comparisons to attorneys operating under the Independent
Counsel Act are not germane. Theirs was a stand-alone statutory
scheme, enacted into law as a part of the U.S. Code. WSPF attorneys
were operating under guidelines promulgated by Attorney General-
designate Elliot Richardson on May 17, 1973, which delegated to them
certain operating rules and procedures.

Your summation of those guidelines neglected to mention its kkeky
provision, stating: "The special prosecutor will not be removed from
his duties except for extraordinary improprieties on his part.” This
provision clearly reserved an oversight and review function within the
Justice Department.

Indeed, Circuit Judge Laurance Silberman, who was Deputy Attorney
General from January, 1974 until April, 1975 - a period that includes
most of the relevant portions of Watergate - recently described having
once received such an allegation under this provision from James St.
Claire, Special Counsel to President Nixon. He stated that, had
anything like the ex parte meetings described in documents referenced
in my Complaint of Attorney Misconduct been lodged by Watergate
defense counsel - he would have been duty-bound to investigate.

You state the alleged misconduct relates to events occurring nearly
fifty years ago, which misses the point that it was the improper
removal of internal WSPF files that prevented the discovery of this
wrongdoing for almost forty years. My Complaint is not a rehash of
longstanding allegations of misconduct, but new allegations based on
recently evidence that was improperly covered up by these same
attorneys.



¢ You state that WSPF attorneys who are the object of my Complaint
have all left the Department and that your office too busy “to
investigate misconduct allegations that are of purely historical
interest,” but this misses a central point of my Complaint: it is not to
seek discipline of those attorneys, but to correct the outcome of their
wrongdoing: the wrongful conviction of Watergate defendants in
flagrant violation of their rights to the due process of law guaranteed
by the Fifth and Sixth Amendments to our Constitution.

The Watergate prosecutions were the biggest show trials of the
Twentieth Century. The wrongdoing they encompassed is most
instructive of what can happen when too much prosecutorial power is
concentrated in too few hands.

As mentioned in my earlier letter, on September 15, 2022, the Federalist
Society hosted a virtual symposium, “Revealing Documents from the
Watergate Prosecutions,” featuring distinguished judges, law professors and
practitioners discussing the due process implications of some dozen internal
WSPF documents I've uncovered in the past eight years.

I hope you will watch the video of that program
(https://www.youtube.com/watch?v=_ x8 xnwZxow), review the referenced
documents, and reconsider OPR’s decision.

/.f |

Respectfully submitted,,  //
N/

T
W

y C. Shepard, Esq.
& Jeffrey R. Ragsdale, OPR Counsel
Hon. Laurence Silberman, Senior Judge for the Court of Appeals for

the District of Columbia

Attachments
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“WATERGATE SPECIAL PROSECUTION"FORCE
United States Department of Justice
1425 K Street, N.W,
Washington, D.C, 20005
December 27, 1973

PAL‘: sek

Honorable John J. Sirica

Chief Judge )

United States District Court
for the District of Columbia

Washington, D, C. 20001

Dear Chief Judge Sirica:

When Messrs. Ruth, Lacovara, Ben-Venista and ‘T met with
you and Judge Gesell at your request on Friday, December 14,
you suggested that it would be helpful if we could provice
you with some sense of the caseload that we would be generat-
ing for the Court over the next several months. I have re-
viewed the status of the investigations currently under way
with my task force leaders, and have put together what I
believe is a reasonable projection of the scale of indict-
ments that may be returned between the beginning of the new
vear and the end of April. " - '

In January and February, I foresee the possibility that
the grand juries may return three multi-defendant indictments
that would take approximately a week each to try. During
that time I can calculate approxXimately three additional
indictments that might consume two weeks each of trial.
Another case might last for three weeks. T also anticipate i
that, should an indictment be voted in another area actively o
under investigation at the present, it would take from four |
to six weeks to try the case. And finally, I believe that |
by the end of Januarv or the bedinfiing of February we ma
have an indictment igughaﬁse that cdﬁ$§:y§£; take threg‘y

months to try. - T
-.__-_-_—-ﬁ-_-‘--‘\_

Looking ahead to March and April, I have reason to .
anticipate two or three indictments that may involve one-
week trials, one involving a two-week trial, and another
possibly leading to a three-week trial. Of course, there
are a number of other matters currently at the preliminary
stages of investigation which might be ready for indictment
during March and 2pril as well. Added to the cases referred




to above-are a number of relatively stralightforward cases
that, if not terminated by an agreed upon plea of gullty,
should take no more than a day or two to try.

I am sure you can appreciate that the estimates I have .

given are extremely rough. It is, of course, possible that
the grand jury will elect not to return indictments in some
of these areas. In addition, willingness by potential
defendants to agree to plead guilty before or after indict-
ment may substantially reduce the number or length of the
trials. 1It,is my opinion, however, that the estimates I
have given, while perhaps erring on the side of being
overly inclusive, will provide you with information that
you may find helpful in planning for the assignment of
cases during the early part of the new year.

No doubt in maklng your own assessment of caseload
you will consider the time that will be consumed between
indictments and trials in these cases by pre—trial motions,
particularly motions for continuances or transfers based on

pre-trial publicity, including the report of the Ervin Com-—

mittee which is scheduled to be released in the Spring.

. If further information or detail would be helpful, I
vould be happy to respond to any questions you may have.
Let me take this opportunity to express again my cdeepest
appreciation for the extremely careful and responsible way

you have been handling these matters and for the courtesies -

you have extended to me and to my staff.

Sincerely,

2t

LEON JAWORSKI
Special Prosecutor

cc: Mr. Jaworski : - T ' - B
. Mr. Ruth '
Mr. Lacovara
Task Force Leaders
Files
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WATERGATE SPECIAL PROSECUTION FORCE DEPARTMENT OF JUSTICE
TO © Leon Jaworskdi DATE. January 21, 1974

Special Prosecutor

FROM : Philip A. Lacovara
Counsel to the Specisl
Prosecutor

SUBJECT: Presentment by Watergate Grand Jury Concerning
the Drestdent - -« " -+ el _

As part of our consideration of the most appropriate way of
dealing with evidence tending to implicate the President in the
Watergate cover-up, we have discussed the possibility of advising
the grand jury that it may return a presentment setting forth its
views of the President's complicity even though it might be
determined as a matter of law or policy that the President should
not be indicted. Peter Kreindler was asked +o prepare a memoran-
dum on this subject and he has reached the conclusion, reflected
in the attached memorandum, that submission of such a present-
ment by the grand jury would be constitutional. T have been
discussing this subject with him since the beginning of his
research and am familiar with the authorities. I agree with his
analysis and conclusions in all respects.,

If you agree that presentment in lieu of either indictment
or non-action is the proper mode to pursue, there remains the
question of procedure. Specifically, the relative rarity with
which presentments are filed in federal courts makes it desir-
able to advise Chief Judge Sirica in advance of this proposed
course. It would be most unfortunate, for example, for the
grand jury to return a presentment without forewarning and then
have the judge summarily refuse to receive it because of his
lack of awareness of the basis for such a submission. However,
it i1s also questionable whether we should discuss this procedure
with the chief judge before the grand jury, whose decision would
be involved, has had an opportunity to consider this possible
course. Yet there would be some risk in discussing such an
approach with the grand jury, and perhaps planting a seed that

could not be unsown, before the judge has at least tentatively
" indicated that he would be prepared to accept such a presentment.




In light of all of the foregoing factors, I recommend the
following course:

1. That you decide formally and as quickly as possible
what advice you want given to the grand jury in your capacity
as its counsel on the questions of (a) the President's indict-
ability as a matter of law, (b) the policy factors concerning
indictment of an incumbent President, and (c) the propriety of
the grand jury's submission of a presentment naming the Presi-
dent, either in open court or under seal, with a request that
it be forwarded to the House Committee on the Judiciary. My
own recommendation is that the grand jury be told (a) we believe
that the President can constitutionally be indicted for the
crime of obstruction of justice but that the question is sub-
ject to considerable doubt, and therefore (b), in light of the
severe dislocations that would immediately flow from the naming
of a sitting President as a criminal defendant, it would be
preferable to leave formal proceedings to the House of Repre-
sentatives. With regard to (c¢) the grand jury should be advised
that it may return a presentment, which states its conclusions
based on the evidence it has heard but which does not initiate
a criminal proceeding, and I would propose that the presentment
be submitted under seal to the chief judge, with a request that |
it be forwarded to the House Judiciary Committee after counsel ’
for the President have been given an opportunity to submit any
objections, either on the law or the facts, that they may have.

2, After you make the foregoing decisions, I recommend
that you or I or both appear before the grand jury, at the
conclusion of the presentation of the tapes, to advise them
of these determinations. They should candidly be told that it
is not certain how the court will respond to the submission
of a presentment but should be advised that this matter will
be discussed with the chief judge if the grand jury is inclined
to return a presentment involving the President.

3. If the grand jury indicates its tendency toward re-
turning a presentment, we should schedule a conference with -
Chief Judge Sirica to apprise him in advance of this possible
development., I would be prepared to submit a memorandum of law
to him at such a meeting, if he indicated an interest in
receiving it.




4. At any such meeting we should recommend to Judge Sirica
that the presentment be received by him under seal, with dis-
closure only of the fact that the grand jury has made a submis-
sion to him, and that the White House be given ten days to

review the presentment and to make objections to its filing and
transmission.

Attachment

¢cc: Mr. Ruth (w/attachment)
Mr. Kreindler (w/o attachment)
Mr. Ben-Veniste (w/o attachment)



